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liOTB  AND  Wife  v.  RoBEEnBON. 


THAV  PfiopxKnr  PuitoHAflKD  DuuiPa  Masriaob  u  Oomcv- 
VRT  TuovMaesY  Ib  yery  oogent,  and  oan  only  be  repolM  by  dev  aad 
ooiieliiaiye  proof;  bat  where  it  is  eeUblUhed  dearly  and  oondnnTely 
that  the  property  was  parehaaed  with  the  aeparmte  noney  of  one  of  tbi 
paitiea,  it  romaina  the  separate  property  of  the  party  with  whoae  money 
it  was  pnrchaaed. 
Vaonaati  Pitbobaabd  with  Pboobbdb  or  Hvsbavj>*s  PATBivoirr  remaina 
hiaaepnxBte  property. 

ftttPBBIT   WmOH  18  PaBTLT  C?0MMmiITg  AVD  PABflCLT  SXTAIUTB  PbOFBBTT 

of  m  dffxwanrd  hnaband  ahoold  be  directed  to  be  aold  if  foond  neoeaaary 
to  a  proper  dlBtribntion  of  the  reapeotiTe  inteteeta  of  the  widow  and  tfan 


AivxAL  from  Washington.  ISie  case  arose  in  the  probate 
ooort  out  of  a  controTersj  between  Maiy  Love,  formerly  Maiy 
Bobertsony  widow  of  Jonathan  Bobertson,  deceased,  and  his 
son  and  heir,  F.  F.  Bobertson,  in  reference  to  the  ownership  of 
two  negroes,  Peter  and  Finn.  The  widow  claimed  that  the 
alaves  were  community  property,  and  the  heir  claimed  that  they 
were  the  separate  property  of  his  father.  The  agreed  facts  were, 
that  at  the  time  of  the  marriage  there  was  owing  to  the  hosbaad 
from  the  sale  of  his  patrimony  one  thousand  and  thirty  dollars, 
which  he  afterwards  collected.  With  this  money  he  purchased 
Peter  for  seven  hundred  dollars,  and  paid  in  the  purchase  df 
Finn  the  remaining  three  hundred  and  thirty  dollars,  leaying  a 
balance  unpaid  for  the  latter  slave  of  four  hundred  and  seventy 
doUaiB.  The  sum  of  three  hundred  dollars  of  the  last-named 
amount  vras  paid  bj  him  with  profits  made  during  the  marriage. 
Ihe  alaves  had  been  hired  out  since  the  husband's  death.    The 
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probate  oourt  aTvaxded  the  negroes  and  iheir  hixe  to  the  heir, 
holding  that  they  were  the  separate  property  of  the  deceased 
husband.  The  cUstriot  oonrt  affiimed  this  jadgment,  and  the 
widow  and  her  present  husband  appealed. 

B.  OiUe^pie^  for  the  appellants. 

A.  Sneed  and  W.  8.  Oldham^  for  the  appellee. 

Bj  Court,  Whbblxb,  J.  The  inquiry  presented  bj  the  assign- 
ment of  error  is,  Did  the  title  to  the  property  purchased  by  the 
husband  during  the  marriage  with  the  money  which  he  receiyed 
from  the  sale  of  his  patrimony,  vest  in  him  as  his  separate  prop- 
erty? or  did  it  accrue  to  the  community? 

In  the  case  of  8coU  db  Solomon  v.  Maynard  and  Wife^  Dallam, 
648,  in  reference  to  authorities  upon  the  laws  of  Spain  cited  in 
their  opinion,  the  court  say:  "From  an  examination  of  these 
authorities,  we  are  justified  in  concluding  that  under  the  Span- 
ish laws  property  acquired  during  marriage  by  purchase,  whether 
the  acquisition  be  made  in  the  joint  name  of  husband  and  wife, 
or  of  either  of  them  separately,  must  be  considered  as  common 
property;  and  that  if  there  be  any  exception  to  this  general 
rule,  it  must  be  established  by  certain  and  positiye  evidence,  or 
otherwise  the  presumption  that  the  property  is  common  will  re- 
main in  all  its  force  unimpaired." 

In  the  case  of  Mclniyre  y.  OJiappell,  4  Tex.  187,  we  quoted  the 
language  of  the  supreme  court  of  Louisiana,  Savenai  y.  LeBreton, 
1  La.  522,  to  the  efiect  that  by  the  Spanish  law  eyerything 
purchased  during  the  marriage  fell  into  the  common  stock  of 
gains,  whether  purchased  with  the  money  of  the  community  or 
that  of  either  husband  or  wife.  But  to  this  rule  there  were  ex- 
ceptions: Id.  The  rigor  of  the  rule,  it  was  said,  is  applicable 
only  to  purchases,  and  does  not  necessarily  include  things 
which  may  be  received  by  ei&er  husband  or  wife  in  payment  of 
money  due  to  them  in  their  separate  and  individual  rights:  Id. 
Therefore  property  conveyed  to  the  husband  in  payment  of  a 
sum  of  money  inherited  by  the  wife  was  held  to  be  the  paia- 
phemal  property  of  the  wife:  Id. 

The  language  of  the  coiurt,  in  the  case  last  cited,  does  seem  to 
favor  the  supposition  that  in  the  case  of  a  purchase,  though 
with  the  separate  property  of  either  husband  or  wife,  the  prop- 
erty acquired  became  community  property.  But  such,  it  seems, 
was  not  invariably  the  rule.  In  Ducreats  Heirs  v.  Bijeau's  EBkUe^ 
8  Mart.,  N.  S.,  192,  it  was  held  that  by  the  laws  of  Spain  if  the 
money  which  the  wife  brought  into  Uie  marriage,  whether  dotal 
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or  psmphemal,  was  employed  in  the  aoqaimtion  of  an  immofaUe 
(as  8la?e8),  the  properly  became  hers:  Id.  197.  And  in  Borie 
T.  Borie^  6  La.  89,  the  court  said:  ''It  is  true  that  by  the 
Spanish  jorispnidenoe  and  laws  property  purchased  by  the 
husband  with  the  money  of  the  wife  became  hers."  In  the  case 
of  Terrdl  t.  Cuirer,  1  Bob.  (La.)  367,  of  an  adjudged  case  in 
Dimingueg  t.  Lee,  17  La.  800,  the  court  say:  '*  In  that  case  we 
lield  that  when  the  wife  retains  the  administration  of  her  para- 
pbemal  estate,  and  the  title  is  taken  in  her  name,  either  as  a  pur- 
chase with  the  fnnds  which  she  administers  without  the  assist- 
ance of  her  husband,  or  as  a  daiion  en  payemeni  made  to  her  by 
a  debtor  of  a  separate  and  paraphernal  claim,  the  property  thus 
acquired  remains  paraphernal  and  does  not  fall  into  the  com- 
munity of  acqyjesU  ei  gains.  We  readily  admit  that  the  subject 
is  not  free  from  diflSculties  growing  out  of  the  yexy  general  dis- 
positions of  the  law  applicable  to  such  cases.  The  wife's  right 
to  sell  or  otherwise  alienate,  and  to  administer  her  paraphernal 
property,  is  dear.  Her  right  to  reinyest  the  proceeds  of  her 
property  thus  disposed  of  would  seem  to  be  but  a  corolLuyfrom 
that  principle : "  TbrreU  t.  Cuirer,  1  Bob.  (La. )  868, 869.  Again, 
in  SmaUey  v.  Lawrence,  9  Id.  214,  the  court  say:  '*  The  land  was 
purchased  during  the  existence  of  the  community;  and  although 
the  receipts  or  certificates  are  in  the  name  of  the  wife,  still  the 
property  as  much  belongs  to  the  community  as  if  it  stood  in  the 
name  of  the  husband,  unless  she  can  proTS  that  the  purchases 
were  made  with  her  own  money,  or  the  property  giyen  in  pay- 
ment of  a  debt  owing  to  her  in  her  own  right." 

From  these  cases  it  seems  clear  that  property  purchased  with 
the  separate  or  individual  money  of  either  husband  or  wife 
does  not  necessarily  belong  to  the  community.  From  the  lan- 
guage of  the  court  in  the  case  last  cited  it  is  to  be  inferred 
that ''  if  the  wife  can  prove  that  the  purchases  were  made  with 
her  own  money,  or  the  property  given  in  payment  of  a  debt 
owing  to  her  in  her  own  right,"  the  property,  if  an  immovable, 
would  not  belong  to  the  community. 

Accordingly,  in  Mclntyre  v.  Chapped,  4  Tez.  187,  we  held  that 
negroes  received  by  the  husband  during  the  marriage,  in  dis- 
charge of  a  debt  due  him  for  property  which  he  had  sold  previ- 
ously to  the  maniage,  were  his  separate  property.  It  is  difficult 
to  perceive  any  real  distinction  between  this  case  and  that.  In 
the  case  of  a  purchase  made  during  the  marriage,  it  will  in 
general  be  more  difficult  to  prove  the  individual  ownership  of 
the  money,  from  what  source  it  was  derived,  and  whose  money 
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was  really  eaxplojed  in  maldxig  the  acquisition,  than  in  the  case 
of  the  mero  exchange  of  one  article  for  another.  A  greater  bur- 
den of  proof  will  deyolTC  on  the  claimant.  The  presumption 
diat  property  purchased  during  the  marriage  was  communilj 
property  would  certainly  be  Tsry  cogentp  and  would  require  to 
be  repelled  by  clear  and  condusiTe  proof.  But  when  it  is 
established^  as  in  this  case,  clearly  and  conclusiyelyy  that  the 
property  was  purchased  with  the  separate  money  of  one  of  the 
parties,  no  reason  is  percdTed  why  it  should  have  a  destination 
di£Eerent  from  that  of  property  received  in  payment  of  a  debt 
due  the  party;  or  why  it  should  not  remain  in  the  one  case  as 
well  as  in  the  other  the  separate  property  of  the  party  with 
whose  money  it  was  purchased.  Why  should  not  the  property 
purchased  with  the  proceeds  of  the  patrimony  receiye  the  same 
direction  as  property  receiyed  in  lieu  of  those  proceeds? 

Whatever  difficulties  the  question  may  present,  ''owing  to 
the  general  dispositions  of  the  law  applicable  to  such  cases/'  in 
principle  and  reason  there  can  be  no  difference  in  the  cases 
and  no  difficulty  in  the  question.  Equity  and  justice  require 
that  the  property  in  each  case  should  have  the  same  destination. 

We  are  accordingly  of  opinion  that  the  negroes  purchased 
with  the  money  which  the  husband  received  from  the  sale  of  his 
patrimony,  to  the  extent  of  that  money  invested,  did  not  belong 
to  the  community,  but  were  lus  separate  property;  conse- 
quently, that  the  negro  Peter  was  his  sepai&te  property,  and 
tiiat  he  had  an  interest,  distinct  from  the  community,  in  the 
value  of  the  negro  Finn,  proportionate  to  that  part  of  the  price 
paid  with  his  money;  the  widow  having  a  community  of  inter- 
est in  the  negro,  and  his  hire  since  the  death  of  the  intestate, 
proportionate  to  that  part  of  his  price  not  so  paid.  The  re- 
mainder of  his  price,  due  at  the  time  of .  the  dissolution  of  the 
marriage,  remained  a  claim  against  the  community;  having  been 
given  to  the  heir  by  the  holder,  the  half  of  it  chargeable  to 
the  heir's  interest  in  the  community  was  extinguished;  and  the 
remaining  half  is  chargeable  to  the  widow's  interest  in  the  com- 
munity. 

We  are  of  opinion,  therefore,  that  the  ooiurt  erred  in  adjudg- 
ing the  negro  Finn  and  his  hire  to  the  heir.  The  widow,  as  we 
have  seen,  had  a  community  of  interest  in  a  part  of  his  value  and 
hire,  which  the  court  should  have  ascertained  and  adjudged  to 
her;  and  if  found  neoedtory  to  a  proper  distribution  of  the  xe> 
spective  interests  of  the  parties,  should  have  directed  a  sale  of 
tlM  negro. 
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We  are  of  opixiion»  iherefore,  {hat  the  judgment  be  lerened; 
ftnd  as  we  haTe  not  the  facts  before  us  necessaiy  to  a  final  dis- 
poeilion  of  the  case,  it  most  be  remanded  for  further  proceed- 
ingB. 

Judgment  reyeraed. 

Pbofxbtt  Pubchasid  dubiro  Mabkiaob  is  P&BiTif  xd  to  BX  OOMICV- 
nrr  Pbopxrtt. — This  presumptioin  may  be  rebatted  by  clear  and  eatisiao- 
tory  proof  that  the  purchase  was  made  with  the  separate  lands  of  either  hns- 
Umd  or  wife:  Htuton  v.  Curl,  8  Tex.  242;  Chapman  ▼.  Allen,  15  Id.  283, 
both  citing  the  principal  case.  All  property  of  the  husband  and  wife  at  the 
dissolution  of  the  manriaf^  is  preeumed  to  be  common  acquests  or  gains:  Bryan 
T.  Moore^  13  Am.  Deo.  347;  SwxuaUm  cf  Padtwood,  43  Id.  23a  To  rebut 
the  presumption  that  property  acquired  during  marriage  is  community  prop- 
erty, the  proof  must  be  dear  and  conclusive:  Schmeltz  v.  Oarey,  49  Tex.  61, 
citing  the  principal  caseu 

Pbopsbtt  Pubchaskd  with  Monxt  Dsbivsd  fbom  Salb  of  SxPABaTI 
Pbopkbtt  remains  separate  property:  Jia$e  r,  Huaton,  11  Tex.  326;  Olioer  t. 
JBofterCKm,  41  Id.  425,  both  citing  the  principal  case. 

Imtkbbst  of  Hcsbakd  and  Wifx  in  Oommunitt  Pbopsbtt  is  Equal: 
Venunendi  t.  Hutchins^  48  Tex.  550»  citing  the  principal  case. 

Tbb  pbihgipal  oasb  is  followed  in  ChappeU  t.  dicIiUyre,  9  Teac  163. 

It  was  dboidxd  in  J)tpa$  v.  Mayo,  49  Am.  Dec.  88,  that  where  a  husband 
bought  land  in  Musouri  with  money  acquired  in  Louisiana  during  roarriagSft 
to  the  one  half  of  which  his  wife  was  entitled  by  the  law  of  the  latter  state, 
and  took  the  title  in  his  own  name,  he  was  after  their  divorce  to  be  regarded 
ss  a  trostee  for  the  wife  to  the  eoctent  of  her  interest  io  the  fund  with  whiob 
the  porahaso  was  made. 


Eastebunq  et  al.  t;.  Bltthe  et  al. 

[7  TiXAS,  SIQ,] 

Plaibtiff,  when  Subpbisxd  bt  Rxjbotion  of  his  Evidenox,  iCAT  Take 
Kokbuit,  and  then  move  to  set  it  aside  and  reinstate  the  case;  and  if 
the  evidence  was  erroneoiisly  rejected,  and  the  court  refuses  to  reinstate, 
its  jndgment  will  be  revised  on  appeal  or  writ  of  error. 

TfTLX  TO  Land  Contxtxd  to  ADMunsTBATOK  Vbsts  in  Him  sub  Modo 
only,  and  for  the  purposes  of  the  administration.  He  takes  only  tempo- 
rarily for  the  benefit  of  creditors,  if  any,  and  of  the  heir^  and  his  right 
determines  with  the  period  of  administration. 

Hbdb  mat  Sub  fob  Whatevbe  Remains  of  Bitatb  after  it  hss  been 
fully  administered,  and  its  liabilities  to  creditors  have  been  extiiyiished. 

AMmanmaTioii  n  Pbbvmxd  to  satb  Txbmimatbd  at  the  end  of  the 
period  fixed  by  law. 

Law  Afpobos  Samb  Pbotbotiob  to  Bquitablb  as  to  Legal  Title,  in  aa 
aetion  of  trespass  to  try  title. 

BrjovTE  Dnoomro  that  Action  of  Tbebpass  to  Tbt  Title  shall  be 
IkoD  *«oovformably  to  the  prineiples  of  trial  by  ejeetraent,**  was  not 
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iatended  to  introdnoe  all  th«  inddcnti  and  oonaeqnenoea  attached  to  that 
luTin  of  action  at  the  common  law;  its  object  was  simply  to  fonuah  a 
mode  of  procedore  to  ascertain  in  whom  the  right  of  property  resides. 

Appkal  from  Washington.  Treepass  to  try  title,  brought  by 
the  appellanta  as  heirs  of  Charles  Baird,  deceased.  The  plaint- 
iffs offered  a  deed  from  E.  D.  Jackson  to  John  P.  Coles,  the 
administrator  of  their  ancestor,  execated  more  than  ten  years 
prior  to  the  commencement  of  this  action.  The  defendants  ob- 
jected to  its  admission  in  evidence,  and  the  court  sustained  the 
objection,  on  the  ground  that  the  deed  did  not  show  sufficient 
legal  title  in  the  plaintiffs  to  enable  them  to  maintain  their  ac- 
tion. The  plaintiffs  excepted  to  the  opinion  of  the  court  and 
took  a  nonsuit,  and  thereafter  moved  to  set  aside  the  nonsuit 
and  reinstate  the  cfhse.  The  court  refused  the  application,  and 
the  plaintiffs  appealed. 

A.  M,  Leuris^  for  the  appellants. 

«/.  WtUie,  for  the  appellees. 

By  Coiurt,  Whxblbb,  J.  It  is  true  that  under  the  practioe 
which  obtains  in  most  of  the  common-law  courts  of  this  coun- 
try it  is  within  the  discretion  of  the  coiurt  to  reinstate  a  case 
after  the  plaintiff  has  voluntarily  suffered  a  nonsuit,  and  if  the 
court  refuse  the  application,  its  judgment  will  not  be  subject  to 
revision.  This,  however,  is  but  a  rule  of  practioe;  and  in  the 
case  of  Holderman  v.  Croft  [MS.  rep.,  not  published],  the 
supreme  court  of  the  republic  adopted  a  different  rule,  as  being 
more  convenient  in  practice,  which  has  been  recognized  by  this 
court.  The  rule  thus  recognized  is,  that  when  the  plaintiff  is 
surprised  by  the  rejection  of  his  evidence,  he  shall  not  be  com- 
pelled to  proceed  with  the  trial,  but  may  take  a  nonsuit;  and 
may  then  move  to  set  aside  the  nonsuit,  and  reinstate  the  case; 
and  if  the  evidence  was  erroneously  rejected,  and  the  court 
refuse  to  reinstate,  its  judgment  will  be  revised  on  appeal  or 
writ  of  error. 

The  objection  to  the  admissibilitj  of  the  deed  in  question  is 
founded  on  the  supposition  that  the  legal  title  to  the  land  con- 
veyed by  it  did  not  vest  in  the  heirs;  and  that  this  action  can 
be  maintained  only  by  him  in  whom  is  the  l^gal  title. 

The  objection  can  not  be  maintained.  The  title  vested  in  the 
administntor  only  sub  modo,  and  for  the  purpose  of  the  admin- 
istration. He  took  only  temporarily,  for  the  benefit  of  cred- 
itors, if  any,  and  the  heirs.  His  right  determined  wiUi  the 
period  of  his  administration.    Because  the  administrator  maj 
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sue,  it  does  not  therefore  follow  that  the  heini  may  not  also  toe, 
either  jointly  with  the  administrator,  or  without  joining  him 
where  their  intereets  require  it,  and  there  are  no  creditors  whose 
rights  would  be  thereby  affected. 

But  if  the  heirs  may  not  sue  previously,  they  certainly  maj 
do  so  for  whatever  remains  of  the  estate  idfter  it  has  been  fully 
administered  and  its  liabilities  to  creditors  extinguished.  Such 
it  is  to  be  presumed  was  the  case  in  this  instance.  The  deed 
in  question  was  made  to  Ck>les,  as  administrator,  ten  years  be- 
fore the  bringing  of  this  suit.  The  period  of  his  administra- 
tion was  fixed  by  law  at  one  year;  and  in  the  absence  of  any  evi- 
dence to  the  contrary,  it  will  be  presumed  to  have  terminated  at 
the  end  of  that  period.  The  legal  presumption,  therefore,  is, 
that  the  administration  had  been  long  since  closed,  the  liabili- 
ties of  the  estate  extinguished,  and  the  title  or  estate  of  the 
ancestor  in  the  land,  whatever  that  may  have  been,  fully  and 
absolutely  vested  in  the  heirs. 

And  as  respects  the  right  of  the  heirs  to  maintain  the  action, 
it  is  not  material  whether  their  title  be  considered  a  legal  or 
an  equitable  title.  The  law  affords  the  same  protection  to  the 
one  as  the  other.  We  have  repeatedly  decided  that  in 
respect  to  personal  properly  the  action  may  be  maintained  by 
the  party  in  whom  subsists  the  real  ownership,  irrespective  of 
the  question  of  whether  his  title  be  one  of  legal  or  equitable 
cognizance.  And  no  reason  is  perceived  why  the  same  principle 
is  not  equally  applicable  to  real  property.  We  have  hereto- 
fore determined  that  an  equitable  title  may  be  interposed  by  a. 
defendant  to  prevent  a  recovery  in  an  action  of  trespass  to  try 
title;  and  we  see  no  reason  why  a  plaintiff  may  not  recover  upon 
such  tiUe:  NeiU  v.  Keese,  5  Tex.  23  [61  Am.  Dec.  746]. 

The  statute  to  which  we  have  been  referred.  Hart.  Dig.,  art. 
3221,  which  directs  that  the  action  shall  be  tried  "  cor'formably 
to  the  principles  of  trial  by  ejectment,"  could  not  have  been 
intended  to  introduce  all  the  incidents  and  consequences  at- 
tached to  that  form  of  action  in  the  common  law.  Its  object 
was  not  to  determine  upon  what  character  of  title  an  action 
may  be  maintained;  but  simply  to  furnish  a  mode  of  procedurb 
to  ascertain  in  whom  the  right  of  property  resides. 

We  are  of  opinion  that  the  court  erred  in  rejecting  th^  deed 
offered  in  evidence  to  show  title  in  the  plaintiffs  as  heirs  ol 
Charles  Baird;  and  that  the  judgment  be  therefore  reversed, 
and  the  cause  remanded  for  further  proceedings. 

Judgment  reversed. 


18  JoMSS  u  Tatlob.  {Teaam, 

Omammmt  Vomun  mat  bb  Dmaonn)  bt  Oouarx  floe  JfotoM'  t.  BramK 
a2  Am.  Deo.  803,  nolo  312,  where  othor  omm  are  eoUaoied;  Fan  ir«HMf«w 
T.  JeweU,  51  Id.  275. 

Nonsuit,  when  G&antbd,  akd  ufon  What  Gbouvini:  See  MaxweU  t. 
Harrimm,  52  Am.  De&  385,  Dote  389,  where  other  oeeee  ere  ooUeoted;  JRcuT- 
wum  V.  Howard^  50  Id.  611. 

Whibs  Plaimtitf  18  FoBCKD  TO  DuMisB  bj  »  mling  of  the  ooort  tha* 
Is  not  erroneooB,  a  motion  to  reinstate  is  addreaeod  to  the  diacretioii  of  the 
oonrt,  and  ita  refnaal  ia  not  error:  Otborw  v.  ScoU,  18  Tex.  61,  citing  the 
principal  oaae. 

HxiB  MAT  Sui,  AS  Wkll  A8  Admikibtbatob,  to  reooTor  the  lands  of  the 
intestate:  Howard  t.  BenneU,  13  Tex.  314;  PaUon  y.  Qrtgcry,  21  Id.  517; 
Rogers  v.  Keimardy  54  Id.  36,  all  dting  the  principal  case.  See  also  note  to 
Hubbard  v.  Ricart,  23  Am.  Dec.  200.  In  Worthy  v.  JoAjmou,  52  Am.  Deo. 
399,  it  was  decided  that  heirs  can  sne  only  through  the  legal  repreeentativey 
except  there  be  collusion,  insolvency,  nnwillingncss  to  collect  the  assets,  or 
some  other  spedal  fact.  See  also  note  to  that  case  for  other  deeiaions  of  like 
import. 

Eqititablb  Titui  will  Sustaw  Acnov  vob  Rbooyxbt  or  Laitd:  Wrigki 
V.  Tkompmm,  14  Tex.  561,  citing  the  principal  case.  In  Texas  an  equitable 
title  may  be  set  op  as  a  defense  to  an  action  of  ejectment:  NeUl  t.  Jteese,  51 
Am.  Deo.  746.  In  Bank  of  South  Carolina  t.  8.  O.  M.  Co.,  49  Id.  640,  it  was 
decided  that  in  an  action  to  try  title,  the  plaintiff  mnst  haTS  the  legal  title 
at  the  commencement  of  the  action.  See  also  the  note  to  that  case  for  a  col- 
lection of  cases  on  both  sides  of  this  question. 

Thb  FBnrozPAL  gasb  is  oitbd  in  QuHfurd  v.  Xose,  49  Tax.  748,  to  the  point 
that  after  the  lapse  of  twenty-one  years  an  estate  should  not  be  reopened  lor 
the  purpose  of  completing  a  partition. 


^^m 


Jones  v.  Taylob. 

[7  TsZAi^  940.] 

ADMunsTBATOB's  Q)xBD  Kbbd  NOT  Rbcffb  AT  Lbnoth  DaaBOB  OB  Pbo 
oiBDiNGS  in  the  suit  on  which  the  decree  for  conyeyance  was  founded. 
Such  recital  would  not  be  evidence  of  their  existence,  except  between 
the  parties  and  their  privies.  As  against  a  third  party,  the  judgment 
or  decree  authorizing  the  conveyance  must  be  produced. 

Obdxb  ov  Pbobatb  Coubt  Riquibino  ADMnrisTBATOB  TO  Bxboutb  Tttlb 
to  all  lands  for  which  the  estate  of  the  deceased  stood  bound  is  not  an* 
thorized  by  the  statute,  and  is  therefore  void,  and  an  administrator's 
deed  which  recites  such  order  furnishes  intrinsic  evidenoe  of  its  own 
nullity. 

▼bndbb  ov  Land  vkdbb  Bxxootobt  Cohtbaot  dobs  mot  Waits  Qbjbo- 
nov  to  the  title  merely  by  going  into  sad  remaining  in  poasossion. 
There  must  be  other  facta,  such  as  show  that  he  had  a  knowledge  of  its 
defeats,  and  intended  to  accept  such  title  as  could  be  made,  and  to 
rely,  in  case  of  itS'failure,  upon  the  covenants  of  wanrnnty  for  redress. 

AvFBAL  from  Leon.    The  Botioii  was  Inoiight  on  a  note  givai 
lorthepurohaBeof  atraotof  land.   The  plaintiff,  aithedateol  the 
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oontiBet,  eieoated  Ins  bond  far  title,  covenanting  thftt  in  a  vauon- 
able  tone  he  woold  nmke  agood  andsofiBcient  deednpon  thepay^ 
ment  of  the  note.  The  defendant  aTorred  hia jraadinees  to  pay  on 
the  execntion  of  the  title,  bat  alleged  that  the  plaintiff  had  no 
good  title  in  fee  simple  to  the  piemiseB,  the  aazne  being  out- 
standing in  one  Bobert  Bogera.  The  plaintiff  replied  that  he 
had  tendered  a  deed  to  the  defendant.  This  deed  was  exe- 
cuted on  the  seventh  of  May,  1851.  The  plaintiff  claimed  un- 
der a  deed  from  Nancy  Taylor  executed  the  same  day.  Her 
title  to  the  premises  was  supposed  to  be  perfected  under  a  con- 
veyance from  Kobert  Bogers,  administrator  of  his  father, 
Bobert  Bogers,  deceased,  dated  the  thirteenth  of  Septem- 
ber, 1850.  It  was  admitted  that'  Bobert  Bogers,  sen.,  had 
a  title  directly  from  the  government;  that  in  his  life-time  he 
executed  a  bond  for  title  to  James  Erwin,  who  assigned  to 
C.  D.  Taylor,  who  devised  the  lands  to  his  wife,  Nancy  Taylor; 
that  the  administrator  of  Bogers,  deceased,  conveyed  to  Nancy 
Taylor,  and  she  conveyed  to  the  plaintiff;  and  that  the  defend- 
ant, after  the  sale,  had  lived  on  the  premises.  The  other  facts 
appear  from  the  opinion. 

Barrusa,  for  the  appellant. 

By  Coiurt,  HncpmLL,  C.  J.  Several  errors  were  assigned, 
presenting,  howeter,  but  two  points  deserving  consideration, 
viz.:  whether  the  vendor  had  exhibited  proof  of  legal  title  in 
himself;  and  if  not,  whether  he  was  nevertheless  entitled  to  re- 
cover. As  to  the  first,  it  was  urged  that  the  deed  of  the  ad- 
ministrator, by  way  of  recital,  should  have  contained  a  narrative 
of  the  principal  proceedings  in  the  suit  on  which  the  decree  for 
conveyance  was  founded,  and  also  the  decree;  and  that  for  the 
want  of  this  the  deed  was  void  and  ocmveyed  no  title. 

By  reference  to  the  section  ol  the  statute  under  which  the 
proceeding  was  had.  Digest,  art.  1162,  it  will  be  seen  that  no 
directions  are  given  as  to  the  matters  which  shall  be  recited  in 
the  deed  of  the  administrator;  he  is  not  required^  expressly,  to 
set  forth  at  laige  the  proceedings  or  decree;  and  their  recital 
does  not  therefore  oonstitnte  an  essential  part  of  the  convey- 
ance; nor  is  it  evidence  of  their  ezistence  except  between  the 
parties  and  their  privies:  Amscm  v.  MaxweU^  2  Nott  &  M.  348 
[10  Am.  Deo.  eil];  Jackmmr.  EoberU^  11  Wend.  425;  Jackmm  v. 
PraU,  10  Johns.  881;  JfcOnJre  v.  Emn^  7  T.  B.  lllxm.  886;  Cowen 
ft  Hill's  Notes  to  4  Phill.  Ev.  835,  836.  Such  recitals  aie  oon- 
vniaiit  to  all  poitMS  inleiested  in  the  eonveyanoe  as  facilitating 
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inqnixies  into  the  tiile;  but  neyeriiheleBB  they  are  ineerted  bj 
authority  of  statute^  they  do  not  oonstitute  euch  evidence  as  will* 
against  a  third  party,  support  the  right  claimed  under  the  deed. 
The  judgment  or  decree  authorizing  the  conyejance  must  be 
produced;  and  howeyer  extended  the  recitals  of  the  administra- 
tor may  have  been,  yet  they  would  have  constituted  no  protec- 
tion to  tho  vendee  without  proof  of  the  decree  which  gave  the 
power  to  convey:  Howard  ti  Ux,  v.  Novih^  5  Tex.  290  [61  Am. 
Dec.  769]. 

There  was  no  en-or,  then,  in  refusing  to  instruct  the  jury  that 
the  proceedings  or  decree  must  be  set  forth  at  large  in  the 
deed.  It  seems,  upon  the  authorities,  that  the  order  or  decree 
should  be'identified  in  the  deed,  and  that  the  capacity  in  which 
the  administrator  acts  should  be  made  to  appear:  Watson  v. 
Wai8on,  10  Conn.  77;  Inman  y.  Jackson,  ^Qreenl.  248;  Hickman 
V.  8Hnner,  8  T.  B.  Mon.  211;  4  Phill.  Ev.  886.  But  a  mistake 
in  the  recital  of  the  order  would  not  vitiate  if  a  sufficient  power 
to  conyey  be  found:  Jacksim  v.  Pratt,  10  Johns.  881. 

But  the  difficulty  presented  by  the  recitals  in  this  deed  in 
not  that  there  is  no  reference  at  all  to  the  power  under  which 
the  administrator  acted,  or  that  it  is  not  sufficiently  set  forth,  but 
that  the  recital  identifies  an  order  of  the  probate  court  which 
in  itself  and  as  it  is  recited  is  a  nullity,  and  confers  no  authority 
in  law  upon  the  administrator  to  convey.  The  order  as  de- 
scribed requires  the  administrator  to  execute  titles  to  all  lands 
for  which  the  estate  of  the  deceased  stood  bound.  This  order 
is  comprehensive;  not  made  on  consideration  of  the  matters  pre- 
sented in  a  cause  litigated  between  certain  parties;  but  extends 
to  all  the  obligations  of  the  deceased  to  convey;  confers  on  the 
administrator  a  discretionary  power  to  determine  on  the  validity 
of  such  obligations,  and  to  convey  accordingly.  And  whether 
such  be  the  extent  of  the  power  contained  in  tlie  decree  or  not, 
at  all  events  it  is  such  as  is  not  authorized  by  the  statute.  The 
mode  of  proceeding  is  in  the  section  specifically  detailed;  the 
vendee  must  file  his  complaint  in  writing;  the  chief  justice,  in 
the  exercise  of  his  judgment,  must  find  (and  this  of  course  on 
satisfactory  and  competent  evidence)  that  the  sale  was  legally 
made;  and  the  order  must  be  for  title  in  conformity  with  the 
tenor  of  the  bond.  The  authority  conferred  on  the  probate 
court  by  the  section  is  special  and  limited  and  must  be  strictly 
pursued,  otherwise  the  acts  and  proceedings  had  thereon  are 
nugatory  and  confer  no  right. 

If  there  be  a  deeree  which  in  fact  authorises  the  conveyance. 
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Done  each  was  produced.  The  defect  migibt  hare  been  aided 
had  the  power  been  conferred  by  a  proper  decree;  and  its  pro- 
duction was  incnnibent  upon  the  Tender  had  it  in  fact  existed; 
but  the  deed  as  it  now  stands,  and  as  it  was  oflTered  in  support 
of  the  action,  destroys  itself.  It  furnishes  intrinsic  eyidence  of 
nullily  and  has  no  capacity  to  pass  the  title;  the  l^gal  title  stiU 
remains  in  the  succession  of  Uie  deceased.  It  has  not  been 
tnnsferred  to  the  yendor,  and  if  this  be  neoeasaxy  to  reooTeiy^ 
the  judgment  is  erroneous. 

The  second  point  is,  whether  this  be  neoeasaxy.  The  con- 
tract in  this  case  is  ezecntoiy;  and  though  the  yendee  went 
into  and  remained  in  possession,  yet  this  does  not  amount  of 
itself  to  a  waiver  of  objection  to  the  title.  There  must  be 
other  circumstances,  such  as  show  that  he  had  a  knowledge  of 
its  defects,  and  intended  to  accept  such  title  as  could  be  made; 
relying,  in  case  of  fiiiluze,  npon  the  coyenants  of  warranty  for 
redress:  Winne  y.  Beynolds^  6  Paige,  407;  Van  Lew  y.  Parr^  2 
Bich.  Eq.  822.  The  facts  in  this  case  are  quite  meager.  The 
yendor  had  no  title  at  the  time  of  the  sale,  nor  at  the  com- 
mencement of  the  suit,  nor  until  one  day  before  the  trial.  And 
the  deed  from  the  administrator  to  Nancy  Taylor  was  not  exe- 
cuted until  after  the  commencement  of  the  suit.  What  knowl- 
edge the  yendee,  at  the  time  of  the  sale,  had  of  the  title  waa 
not  proyen,  nor  is  it  to  be  inferred  from  the  facts  in  eyidence. 
From  the  bond  it  appears  that  he  was  apprised  that  the  land 
was  the  headright  of  Sogers;  but  it  does  not  appear  that  he 
knew  under  what  title  it  was  claimed  by  the  plaintiff.  The 
bond  of  Sogers  to  Erwin,  his  assignment  of  the  same  to  C.  I>» 
Taylor,  and  his  deyise  to  Mrs.  Taylor,  are  not  shown  to  haye 
been  on  record,  or  that  the  defendant  was  apprised  of  their  ex- 
istence or  contents,  or  eyen  that  they  could  haye  been  ascer- 
tained by  reasonable  diligence.  Under  the  &ots,  then,  of  thia 
case,  the  instruction  that  a  complete  chain  of  title  must  be  pro- 
duced by  the  yendor  was  correct;  and  there  is  therefore  error 
in  the  judgment. 

What  may  be  the  proper  proceeding  to  procure  the  title  re- 
maining in  the  succesflion  of  Sogers  must  be  left  to  the  plaintiff 
as  he  may  be  adyised.  It  is  howeyer  deemed  not  inappropriate 
to  throw  out  some  suggestions  in  relation  to  the  effect  of  the 
decree  and  title  under  the  section  of  the  statute  of  1848,  Digest,, 
art  1162,  to  which  we  haye  referred.  At  best,  snch  title  con- 
stitutes bat  a  f&sosj  protection  to  the  yendee  or  those  claiming 
onder  him.      The  decree  is  not  condusiye  of  the  rights  of 
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partaes  interested  in  flie  property,  although  thejr  are  repreeented 
hy  the  administrator  in  Uie  proceeding;  on  the  contrary,  it  may 
be  bat  the  commencement,  and  may  of  itself  be  the  foundation 
ol  repeated  and  protracted  litigation.  In  the  first  place,  it  is 
the  subject  of  attack  for  two  years  by  any  one  interested  in  the 
estate,  and  may  be  annulled  if  good  cause  be  shown  why  tlM 
same  should  not  have  been  made;  that  is,  if  there  be  error  in 
the  judgm^it,  or  fraud  or  collusion  in  the  proceedings.  If  the 
vacation  of  the  decree  annuls  all  titles  held  under  it,  though  ex- 
ecuted anterior  to  the  institution  of  the  suit  of  nulliiy,  it  would 
afford  no  protection  to  a  purchaser,  however  innocent  of  the 
fraud  or  collusion  of  the  parties  to  the  suit,  or  ignorant  or  mis- 
taken as  to  the  errors  in  the  judgment.  But  by  the  last  proviso 
of  the  statute  the  decree  of  the  probate  court  is  almost  com- 
pletely emasculated  and  deprived  of  all  conclusive  force  and 
oonservative  efficacy.  Under  that,  all  married  women,  minors, 
and  persons  of  unsound  mind  interested  in  the  estate  shall  have 
two  years  after  the  removal  of  their  disabilities  to  have  the  order 
annuUed  on  showing  cause.  If  creditors  be  included  in  the 
dass  of  persons  interested  in  the  estate,  the  decree  and  titles 
emanating  by  virtue  of  ite  authority  may  be  attacked  by  a  host 
of  assailanto,  either  in  conjunction  or  in  squads  or  singly,  and 
thisforthespaceof  perhaps  half  a  century  or  more;  at  least,  for 
the  life-time  of  the  longest-lived  husband  of  any  female  cred- 
itor or  heir  in  existence  at  the  date  of  the  decree. 

This  occasion  is  not  inappropriate  for  the  expression  of  some 
opinion  as  to  the  supposed  disability  of  the  wife  during  mar- 
riage, and  ite  total  want  of  adaptetion  in  ite  extent  and  opera- 
tion as  dependent  on  this  and  similar  provisions  of  statute,  to 
the  righte  or  liabolities  of  married  women  owning  separate 
righte,  intereste,  or  property  in  this  stete.  The  doctrine  of  the 
incapacity  of  the  feme  ccveri,  as  it  existe  at  common  law,  can 
claim  such  merit  as,  even  in  error  and  wrong,  may  be  attributa* 
ble  to  systematic  consistency  and  uniformity.  If  it  be  irrational 
and  barbarous,  it  harmonizes  and  is  in  consonance  with,  and  is 
the  result  of,  rules  equally  unreasonable  and  equally  tinged  with 
the  reading  of  the  dark  ages.  It  is  the  legitimate  inference 
from  the  portentous  doctrine,  that,  during  coverture,  the  sep- 
arate legal  existence  of  the  wife  is  extinguished,  or  in  other 
words,  that  her  reason,  faculties,  and  intellig^ce  are  entombed; 
while,  from  her  legal  tomb,  in  the  language  of  a  forcible  writer 
(Hurlbat  on  Human  Righte),  her  husband  gains  an  accession  of 
power,  dignity,  and  righte;  "  her  submission  exalte  the  throne 
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of  his  power;  her  legal  insignificance  eleTBtee  his  dignity;  and 
her  lost  Hghts  are  appropriated  to  himself."  This  annihilation 
of  the  power  of  the  one  and  augmentation  of  that  of  the  other 
partner  in  matrimony  has  its  origin  in,  and  is  principally  sup- 
ported by,  that  most  cherished  portion  of  the  ''immemorial' 
policy  "  of  the  common  law,  viz.,  that  by  coverture  thcr  property 
of  the  wife  generally  rested  in  the  husband.  If,  by  mairiaga, 
she  was  diyested  of  her  faculties  as  a  rational  being,  and  which 
to  that  moment  she  had  fully  enjoyed,  she  was  injured,  such 
was  the  consistency  of  wrong,  and  likewise  stripped  of  her 
property. 

But  when,  under  the  creative  power  of  courts  of  equity  in 
English  jurisprudence,  the  separate  estate  of  married  women 
was  brought  into  existence,  their  capacities,  reason,  and  moral 
being  were  likewise  resuscitated.  Touching  her  separate  prop- 
erty, the  married  woman  had,  in  a  great  degree,  all  the  capaci- 
lies  of  a  single  woman.  The  right  of  property  vested  in  her 
the  right  of  disposition,  control,  and  management;  as  to  that, 
her  existence  was  not  merged  in  that  of  the  husband.  She  had 
distinct  and  independent  rights,  and  could  separately  prosecute 
and  defend  them  in  courts  of  justice:  Vide  Daniell's  Ch.  Pr.,  c. 
Married  Women;  Bright  on  Husband  and  Wife. 

The  absorption  of  the  wife's  property,  by  the  husband,  on 
marriage,  is  e£fectually  prohibited  by  the  constitution  and  laws 
of  this  state.  The  property  of  the  wife  does  not  vest  in  the 
husband;  and  I  see  no  reason  why  her  faculties  and  powers,  as 
a  moral  agent,  in  relation  to  that  property,  should  be  supposed 
to  vest.  The  doctrine  on  which  such  merger  principaUy  rested 
is  swept  away;  and  it  is  a  maxim  as  old  as  the  law,  that  where 
the  reason  of  a  rule  ceases,  itself  should  cease.  If  a  married 
woman,  in  England,  by  the  benign  power  of  a  court  of  equity, 
be  relieved  from  disabihty,  and  can  protect  her  rights  in  her 
separate  property,  why  should  such  incapacity  be  inflicted  upon 
her  in  Texas,  to  her  own  detriment  and  the  injury  of  others  f 
There  can  be  sufficient  guards  thrown  around  the  rights  of 
women,  to  protect  them  from  the  supposed  evil  artifices  or  neg- 
ligence of  their  husbands,  without  destroying  the  rights  of 
others,  and  fettering  and  chaining  up  property  from  alienation, 
and  rights  from  adjustment,  for  forty  and  fifty  years  or  more. 

The  law  provides  remedies  for  fraud  or  collusion,  if  they  be 
pursued  within  a  reasonable  time;  and  if  it  be  true,  in  fact  or 
in  law,  that  husbands,  as  a  class,  and  generally,  will  not,  from 
knavery,  folly,  or  negligence,  prosecute  or  defend  the  rights  of 
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their  imeB  in  their  separate  property,  let  the  wiTes  oondact 
their  own  soits  in  relation  to  their  own  property;  or,  if  the 
husband  be  joined  as  a  matter  of  form,  let  the  court  be  required 
to  institute  such  inquiry  as  will  show  satisfactorily  that  the 
wife  is  not  succumbing  to  the  malign  influence  and  designs  of 
her  husband  or  others.  The  court  is  as  competent  for  these  in- 
quiries as  a  notary  public;  and  further,  it  can  immediately 
enforce  a  just  respect  for  her  rights.  The  subject  is  too  com- 
prehensiTe  for  discussion  in  this  mode;  and  I  will  return  to  the 
effect  and  operation  of  a  decree  of  .the  probate  court,  made  un- 
der authority  of  the  statute. 

Can  such  decree,  or  a  title  under  it,  of  themselves  form  a 
valuable  consideration  for  a  contract?  This  question  I  am 
strongly  inclined  to  answer  in  the  negative.  Its  value  or  force 
must  depend  on  circumstances  extraneous  to  the  judgment,  and 
not  upon  the  judgment  itself,  or  the  fact  that  the  parties  attack- 
ing the  decree  were  represented  in  the  proceeding  by  their 
agent,  in  whom  by  law  the  estate  then  temporarily  vested.  If 
it  were  proven  that  there  are  no  creditors,  or  that  the  assets  of 
the  estate  were  otherwise  sufficient  to  satisfy  its  obligations,  or 
that  there  are  no  married  women  or  infants  interested  in  the 
estate,  the  decree  would  then  afford  protection,  and  be  a  suffi- 
cient consideration  on  which  to  enforce  a  performance  of  the 
contract.  But  where  it  is  otherwise,  and  where  it  does  not  ap- 
pear from  the  facts  or  circumstances  that  the  vendee  is  bound 
to  accept  such  title,  it  would  be  unconscientious  to  force  that 
upon  him  which,  instead  of  being  a  permanent  security  or 
muniment  of  title,  might  be  a  perpetuity  of  litigation  and  strife. 

Why  should  the  defendant  in  this  case,  if  there  be  married 
women  or  infants  interested  in  the  estate,  be  compelled  to 
ascertain  whether  there  be  error  in  the  judgment  or  fraud  aud 
collusion  between  the  administrator  and  Mrs.  Taylor?  The 
latter  may  elude  his  most  diligent  search,  though  in  the  lapse 
of  twenty  or  thirty  years  subsequently  it  may  transpire;  and,  if 
we  were  well  advised  that  on  established  principles  there  was 
no  error  in  the  judgment,  could  we  rest  securely  upon  this 
foundation,  when  the  hundreds  or  thousands  of  ovemded  de- 
cisions show  that  the  law  itself  in  effect  changos;  and  that  what 
may  not  now  be  considered  as  error  may  forty  years  hence  be 
found  to  be  so? 

If ,  on  annulling  the  decree,  redress  could  be  had  only  against 
the  administrator  and  his  sureties,  as  is  the  case  generally  for 
acts  of  malfeasance  by  the  administrator,  then  the  decree  would 
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affozd  all  ihe  protection  which  oonld  be  demanded;  bat  if  it  be 
otherwieey  and  sach  appears  to  have  been  the  intention  of  the 
law,  the  judgment  of  the  coort  is  no  safegnard  or  security. 

Where  such  title  is  offered  by  the  vendor,  it  appears  to  me 
that  the  rule  generally  should  be»  in  cases  where  there  is  any 
doubt  as  to  the  validity  of  the  decree,  or  where  danger  might 
be  apprehended  from  the  assertion  of  the  rights  of  persons  in- 
terested in  the  estate,  and  where  the  defendant  is  not  oompro- 
mitted  to  the  acceptance  of  such  title,  that  the  contract  should 
be  annulled,  or  the  collection  of  the  money  enjoined  until  all 
the  disabilities  are  remoyed,  although  these  should  continue  for 
one  half-centuiy.  This  rule  would  of  course  be  subject  to  such 
modifications  as  would  be  required  by  the  equities  of  particular 
cases:  Bryan  y.  Read^  1  Dey.  k  B.  Eq.  84;  Simpson  y.  HawhiriH, 
1  Dana,  308.  The  disabilities  of  infants  and  married  women 
are  designed  as  shields  for  their  protection,  and  can  not  be  em- 
ployed as  swords  to  destroy  the  rights  of  others.  If  property 
must  be  shackled  and  fettered  for  their  benefit,  it  can  not  in 
this  manacled  condition  be  thrust  upon  others  as  a  yaluable 
consideration  for  an  onerous  contract. 

I  will  not  further  pursue  the  consideration  of  this  subject.  I 
haye  made  these  remarks  in  order  that  there  may  be  no  necessity 
for  this  cause  to  appear  again  in  this  court,  but  that  the  title 
from  the  administrator  may  be  perfected  in  such  mode  as  may 
giye  security  to  the  yendee,  or  at  least  such  security  as  he  is 
entitled,  under  the  real  facts  of  the  case,  to  demand. 

It  is  ordered,  adjudged,  and  decreed  that  the  judgment  be 
affirmed,  and  that  the  plaintiff  haye  until  such  time  as  may  be 
deemed  sufficient  by  the  district  court  to  perfect  the  title  from 
the  succession  of  Bobert  Rogers,  deceased,  the  yalidity  of  the 
title  to  be  determined  by  the  court,  and  that  in  the  mean  time 
the  collection  of  the  money  on  this  judgment  be  enjoined. 
And  should  it,  in  the  opinion  of  the  court,  be  out  of  the  power 
of  the  plaintiff  to  perfect  the  title,  then  the  defendant  shall  be 
compelled  to  accept  his  deed  with  warranty,  or  restore  the 
premises— and  so  account  for  the  rents  and  profits  as  may  ac- 
cord with  equity  and  justice,  and  that  the  injunction  be  then 
made  perpetual;  and  it  is  further  ordered  that  the  appellee  pay 
the  ooets  heretofore  expended. 

Ordered  accordingly. 

AnifiinsfBAiiOB^i  Diii>,  Fobh  An>  OostsiraB  ov.~**Iimpeotiy«  of  any 
ititotoiy  diiMtioiit  on  the  aaljoot^  orery  sdminiitimtor'a,  ozwmtor'a,  ot 
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gWHdiiA^idMd  ahoold  refer  to  theMttborifyor  lioeiwe  mider  whioh  H  is  madft; 
■boald  ststo  tliftt  the  penoD  wiftking  it  acted  under  asoh  lioenae;  and  ehoald 
contain  apt  words  to  oonvey  the  estate  of  the  ward  or  decedent,  as  contra- 
distinguished  from  the  private  estate  of  the  person  executing  the  deed;  but 
it  need  not  recite  all  the  steps  taken  in  making  the  ssle,  ss  that  the  sale  was 
at  public  auction,  and  that  the  grantee  was  the  highest  bidder:"  Freeman  on 
Void  Judicial  Sales,  seo.  45;  Borer  on  Judicial  Sales,  187;  Gritwoid  v.  Bige- 
kno,  6  Ckmn.  258;  Loekwood  v.  SturdevtuU^  Id.  373;  WcUson  ▼.  Waisan,  10  Id. 
77;  Brown  v.  Bedwyne^  16  Ga.  67;  Daveryport  v.  Young,  16  111.  548;  Bobb  v. 
Bamum,  59  Mo.  394;  Kingsbury  v.  Wild,  3  N.  H.  30.  And  it  was  decided  in 
the  esse  last  cited  that  an  administrator's  deed  need  not  be  signed  by  the 
grantor  as  administrator,  if  the  ospadtj  in  which  he  acted  appears  in  any 
other  part  of  the  deed. 

But  it  must  be  borne  in  mind  that  the  power  of  an  administrator  to  sell 
and  convey  the  real  estate  of  his  intestate  is  derived  solely  from  the  statute, 
and  he  is  bound,  therefore,  to  comply  with  all  the  requirements  of  the  law 
which  confers  the  authority  upon  him:  WilUanuon  v.  WilHamwnf  4  Am.  Deo. 
636;  Wyman  v.  Campbell,  31  Id.  677;  Atkim  v.  Kinnan,  32  Id.  540;  Bloom 
V.  Burdiek,  37  Id.  299;  Worien  v.  Howard^  41  Id.  607;  Doe  v.  Henderwn,  48 
Id.  216;  Stevenaon'n  Heirs  v.  McReary,  51  Id.  102;  Worthy  v.  Johnson,  52  Id. 
899;  Smith  v.  Jlilemctn,  1  Scam.  323;  Knox  v.  Jetdcs,  7  Mass.  488;  Gorwin  v. 
MerriU,  3  Barb.  341 ;  Schneider  v.  McFarland,  4  Id.  139;  Bedfield  on  Law  and 
Pract.  of  Surr.  Gts.  489.  An  administrator's  deed  made  without  an  order  of 
sale  is  void:  Clements  v.  Henderson,  4  Ga.  148;  Adams  v.  Harris,  47  Miss. 
144;  Ooforth  v.  Longvoorth^  19  Am.  Dec  588.  An  administrator's  deed  which 
neither  recites  the  power  to  sell,  nor  that  the  estate  conveyed  belonged  to  his 
intestate,  does  not  convey  the  interest  of  the  decedent:  Dasetiport  v.  Toumg, 
16  ni.  548. 

The  Illinoii  act  of  1827  required  that  an  administrator's  deed  should  set 
oat  **  at  large  *'  the  order  of  the  court  for  the  sale  of  the  intestate's  real  es- 
tate. Under  this  statute  the  supreme  court  of  that  state  decided  that  a  deed 
which  did  not  recite  the  order  of  sale  at  large,  but  simply  gave  its  substance^ 
was  invalid,  and  oonld  not  be  received  in  evidence  in  an  action  of  ejectment 
to  support  the  title  of  the  grantee:  Smith  v.  Hilenum,  1  Scam.  323.  Smith, 
J.,  in  delivering  the  opinion  of  the  court,  said:  "It  is  sufficient  to  perceive 
that  a  recital  of  the  substance  of  the  order  is  not  a  compliance  with  or  an 
observance  of  the  act.**  It  is  not  easy  to  discern  the  reason  or  justice  of  this 
decision,  and  its  correctness  has  been  questioned:  Freeman  on  Void  Judicial 
Sales,  sec.  45.  The  provision  in  the  New  York  statute  also  required  the  ad- 
ministrator's deed  to  contain  and  set  forth  at  large  the  original  order  author- 
izing the  sale;  and  it  wss  held,  under  that  statute,  in  Atkins  v.  Kinnan,  32 
Am.  Dec.  534,  that  where  a  deed  failed  to  set  out  the  order  either  at  large  or 
in  substance,  the  conveyance  was  invalid.  Cowen,  J.,  who  delivered  the  opin- 
ion of  the  court  in  that  case,  referring  to  the  order  of  sale,  said:  "  We  do  not 
say  it  should  be  literally  recited;  but  it  is  impossible  to  say  that  a  document 
is  set  forth  at  large  unless  every  part  is  substantially  presented.  That  we 
think  is  the  least  that  the  statute  calls  for." 

BvLt  in  Sheldon  Y.  Wright,  5  N.  Y.  497,  it  was  decided  that  a  mistake  in  re- 
citing the  order  of  sale  in  a  deed  made  by  an  adnunistrator  in  pursoanoe  of  a 
sale  under  such  order  did  not  vitiate  the  deed,  where  other  psrts  of  the  deed 
furnished  of  themselves  obvious  means  of  correcting  the  error.  It  is  very  gen- 
erally held  that  where  an  attempt  is  made  to  set  out  the  authority  under 
whidi  the  deed  is  made,  mere  mistakes  or  miuecitals  will  not  have  the  efieet 
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rf  wadwring  Um  whole  deed  Toid,  if  the  mistakes  oen  be  ooirected  either  by 
other  parts  of  the  deetl  itself  or  from  the  records  of  the  proeeediDgs  in  the 
probate  ooort.  ''Although  a  statate  requires  the  order  of  sale  and  also  thsit 
of  ooofinnatioii  to  be  referred  to  or  set  oat  in  the  deed,  a  mere  mistake  in  the 
reference  is  not  fatal,  if  it  appears  from  the  deed,  taken  as  a  whole,  that  the 
reference  as  made  is  a  mistake,  and  that  it  was  intended  to  embrace  the  or« 
den  under  which  the  sale  and  deed  were  in  fact  made:"  Freeman  on  Void 
Judicial  Sales,  sec.  45.  "  Mere  misrecitals  in  the  deed  as  to  the  order  of  sale  or 
pteWons  proceedings  will  not  iuTslidate  the  conveyance  and  title,  if  enough 
sppears  from  the  whole  record,  deed,  and  proceedings  to  clearly  identify  the 
real  case,  and  show  the  true  facts  and  circumstances  under  which  the  deed  is 
made:"  Borer  on  Judicial  Sales,  sec.  442;  Thomat  v.  ^Saron^  8  Met.  355; 
Mean  ▼.  Wingaie,  53  Mo.  308;  Gamer  v.  Tucker,  61  Id.  427;  Leuee  qf  Qlav- 
cr's  Hein  ▼.  Bt^fin,  6  Ohio,  255.  An  administrator's  deed,  which  contains 
all  the  recitals  as  to  notice,  appraisement,  sale,  etc.,  required  by  the  statute, 
but  sets  out  certain  dates  which  are  irreconcilable,  may  be  explained  and 
conrected  by  the  introduction  of  the  appraisement^  report  of  sale,  and  other 
like  original  papers.  Such  errors  are  merely  clerical  ones,  which  may  be  cor- 
rected by  eztrinsio  evidence:  Moore  v.  Wingate,  53  Mow  398.  So  the  use  of 
the  words  "probate  judge,"  in  an  admiuistrator's  deed,  where  the  words 
"probate  court  '*  ought  to  have  been  used,  does  not  invalidate  the  deed:  Bru- 
haJbar  ▼.  Jones,  23  Kan.  411.  Of  course  the  necessity  of  setting  out  or  recit- 
ing the  order  of  sale  in  the  deed  depends  largely  upon  the  wording  of  the 
particular  statute,  and  to  some  extent  also  upon  the  strictness  of  the  rule 
established  by  the  courts  of  a  particular  state.  Thus  the  statutes  of  both 
New  York  and  IllinoiB  required  the  order  to  be  set  out  "at  large"  in  the 
deed;  but  the  courts  of  the  latter  state  seem  to  have  established  a  much 
stricter  rule  of  construction  than  those  of  the  former.  In  Georgia,  as  well  as 
in  Texas,  it  is  sufficient  if  the  substance  of  the  order  or  decree  is  set  out  in 
the  deed:  Brown  v.  Bedwyite,  16  6a.  67;  Borer  on  Judicial  Sales,  187.  In 
Coonecttcut,  it  is  held  that,  though  in  the  conveyance  of  land  by  an  adminis- 
trator, under  an  order  of  the  probate  court,  his  authority  must  appear  on  the 
face  of  the  order;  yet  where  these  requisites  exist,  it  is  not  necessary  to  specify 
in  the  deed  the  grounds  on  which  the  court  of  probate  proceeded  in  making  the 
order:  WcUwn  v.  WcUmm,  10  Conn.  77.  In  delivering  the  opinion  of  the  court 
m  TnU  V.  Boyer,  51  Ma  425,  430,  Adams,  J.,  said:  "Although  there  ib  some 
conflict  in  the  authorities  ss  to  what  defects  ought  to  render  administrators' 
sales  void  in  collateral  proceedings,  the  tendency  of  the  decisions  of  our  own 
court  is  not  to  view  them  with  a  very  critical  eye,  but  to  maintain  their 
validity  when  the  directions  of  the  statute  have  been  substantially  complied 
with."  It  is  believed  that  a  similar  tendency  may  be  seen  in  the  later  decis- 
kms  in  other  states.  Deeds  executed  in  pursuance  of  execution  and  chancery 
sales  are  rarely  treated  as  void  on  the  ground  of  defects  or  mistakee  in  mat- 
ters of  form.  If  such  deeds  are  executed  with  the  formalities  essential  to 
other  deeds,  and  show  that  the  persons  who  sign  them  are  acting  in  an  offi- 
dal  capacity,  and  not  merely  conveying  their  own  titlee  to  the  property,  the 
deeds  are  held  to  be  sufficient  in  form:  Freeman  on  Void  Judicial  Sales,  sec. 
45;  Freeman  on  Executions,  sec  329;  Borer  on  Judicial  Sales,  sec.  365.  But 
it  appesn  that  in  some  states  deeds  executed  by  administrators,  executors, 
and  guardians  are  treated  with  less  indulgence  than  sherifib'  deeds,  particu- 
larly where  a  statute  has  directed  that  some  statement  <nr  recital  shall  be  set 
forth  in  the  deed:  fVeeman  on  Void  Judicial  Sales,  sec.  45. 
If  an  adndniaferator's  deed  recites  a  perfonnaaoe  of  the  acts  required  by 
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Ibe  itataie  to  be  done,  it  will  be  prima  fade  evidenoe  of  thdr  baviog  been 
done:  Doe  v,  ffendenon,  4S  Am.  Deo.  216;  OkmenUy,  Hendenon,  4  CNl  148^ 
Chtmv,  VnkiUng.dOWiM.  544.  Bat  redteli  in  a  deed,  wbioh  do  not  eon- 
•titote  an  eieential  pert  of  the  oonveyeooe,  ere  not  ooneLnnye  egeinst  third 
pereoDS  of  the  fecte  recited:  Jadaon  ▼.  BobertB^  11  Wend.  422. 

Whbki  Admikistbatob  Dies  bdobs  ExxcuTXOir  ov  Oonyxtakcs  in 
parroanoe  of  an  order  of  sale,  it  was  held  in  Ikuna  ▼.  Brandon^  1  How.  (Miaa.) 
154,  that  the  adminirtrator  de  bonis  non,  afterwards  appointed,  can  not  exe- 
cute the  deed.  In  Brown  ▼.  Bfdwffne,  16  Ga.  67,  a  contrary  doctrine  was 
held.  In  Illinois  it  is  provided  by  tke  statute  that  "in  case  of  the  death  of 
the  executor  or  administrator  applying  for  an  order  of  sale  before  conveyance 
is  made,  the  admiflBrator  d^  bonis  non  shall  proceed  in  the  premises,  and 
make  conveyance  in  the  same  manner  as  if  he  had  originally  applied  for  such 
order:"  B.  S.  IlL,  c.  3,  sec  106  (1883).  But  a  deed  executed  by  an  agent 
for  and  in  the  stead  of  an  administrator,  and  purporting  to  convey  real  estate 
which  had  been  previously  sold  by  such  administrator,  conveys  no  title  to 
the  grantee:  Oridley  v.  PkUlips,  5  Kan.  349. 

Effkct  or  CoTBNAiTTS  IN  Administkatob'b  Dbbd.— An  adminxBtrator 
selling  land  under  a  license  b  not  bound  by  any  duty  of  his  office  to  enter 
into  a  personal  covenant  for  the  perfection  of  the  title  which  he  undertakee 
to  convey,  or  for  the  validity  of  the  conveyance  beyond  his  own  acts.  He 
may  so  covenant  if  he  chooees.  But  such  covenant,  though  expressed  to  be 
made  in  his  official  capacity,  is  a  personal  covenant,  for  the  breach  of  which 
he  b  personally  Uable.  Such  covenants  will  not  bind  the  estate:  Smith's 
IVobate  Law,  108;  Gary  Probate  Law,  sec.  534;  Bawle  on  Covenants,  4th  ed., 
49;  Sumner  v.  WUliams,  5  Am.  Dea  83;  MitdteU  v.  Haaen,  10  Id.  169; 
Worthy  V.  Johnson,  52  Id.  399;  Ooe  v.  TaleoU,  5  Day,  88;  Aven  v.  Beckom,  1 1 
Ga.  1;  Chastain  v.  Sudep,  23  Id.  26;  Mason  v.  Ham,  36  Me.  573;  WhiUng  v. 
Utwey,  15  Pick.  428;  Maget  v.  MeiUm,  23  Miss.  585;  Osboms  v.  IIsMUian,  6 
Jones  L.  109;  Loekwood  v.  OUson,  12  Ohio  St  526;  Prouty  v.  Matlier,  49  Vt 
415.  An  admiiibtrator's  deed  which  does  not  describe  the  property  thereby 
conveyed  so  that  it  can  be  located  b  void:  Jones  v.  Carter,  56  Ma  403. 

The  prinoipal  oasb  is  oxted  in  Tod  v.  Caldwell,  10  Tex.  243,  to  the  point 
that  probate  courts  have  jurisdiction  to  decree  specific  performance  of  exec- 
attiry  contracts  of  decedent  for  sale  of  land;  in  Ned  v.  PrichfM,  12  Id.  138; 
and  in  Demarel  v.  BemieM,  29  Id.  267,  to  the  poiijit  that,  in  executory  con- 
tracts for  the  sale  of  lands,  the  purchaser  has  the  right  to  resbt  payment  of 
the  purchase  money,  on  the  ground  of  defect  of  title  in  the  vendor,  unless 
the  vendee  knew  of  the  defects  at  the  time  of  the  sale,  and  intended  to  ao- 
oept  such  title  as  could  be  made;  in  Cooper  v.  SingieUm,  19  Id.  262,  to  the 
point  that  the  mere  fact  that  a  vendee  goes  into  possession  does  not  in  itself 
amount  to  a  waiver  of  objection  to  the  title;  in  Oober  v.  Hart^  86  Id.  141,  to 
the  point  that  it  b  not  necessary  that  a  vendee  should  be  evicted  from  pos- 
session before  he  can  resist  payment  of  the  purchase  money^  provided  he 
shows  that  there  b  a  superior  outstanding  title  which  may  at  aoij  time  be 
assorted;  and  in  OuHford  v.  Love,  49  Id.  745,  to  the  point  that  the  anth<Mr- 
ity  conferred  on  the  probate  court  to  order  sales  of  decedents*  lam?^  i?  special 
and  limited,  and  most  be  atriotly  pnxsoed. 
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Hatch  v.  Babnuil 

m  YmaMowt,  in.) 
kanom  ioa  Goods  Sold  axd  Dblivered  hot  Babbsd  by  an  agent,  wba 
waa  anthorind  to  reoeiTe  the  vendee's  note  for  the  price,  reoeiTing  a  note 
o(  a  leaa  amonnt,  signed  by  the  vendee  as  agent  of  a  third  person,  under 
the  vendee's  representations  that  it  was  the  latter's  note  for  the  price, 
and  detivering  the  same  to  the  vendor,  who  did  not  consent  to  accept  it 
as  payment;  nor  does  it  affect  the  rights  of  the  vendor  that  he  retained 
the  note  until  the  commencement  of  the  action  without  taking  measores 
to  enforoe  ita  collection,  or  giving  notice  of  its  non-payment,  or  offering 
to  return  it. 

IsDXBrrATOB  AHBUMPHiT  foT  goods  Bold  and  deliyeied.  The 
phuntiff  gave  eridence  to  show  that  his  agent,  one  Ohase,  had 
agreed  to  sell  a  quantity  of  potatoes  at  a  certain  price  to  the  de- 
fendant, and  soon  after,  by  the  direction  of  the  latter,  delivered 
a  certain  number  of  bosheXs  to  him  at  the  store  of  Smith  &  Co. 
Chase  was  afterwards  directed  by  the  plaintiff  to  obtain  payment 
for  the  potatoes  of  the  defendant,  bnt  if  he  could  not  get  pay, 
to  take  his  note;  whereupon  Chase  obtained  from  the  defendant 
a  note  made  by  the  latter  for  a  less  amount  than  the  price,  and 
signed  by  the  defendant,  but  as  agent  for  Smith  k  Co. ;  the  de- 
fendant representing  to  Chase,  who  could  not  read  writing,  that 
it  was  the  defendant's  note  for  the  amount  of  the  potatoes.  The 
note  was  afterwards  deliyered  to  the  plaintiff,  who  produced  it 
apon  the  trial,  and  offered  to  surrender  it  to  the  defendant,  but 
the  latter  did  not  reoeiTe  it.  The  testimony  on  the  part  of  the 
defendant  tended  to  show  that  Smith  &  Co.  had  failed  since  the 
giring  of  the  note.  It  was  insisted  by  the  defendant  that  Chase's 
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reoeiTing  the  note  and  deliTering  it  to  the  plaantiflf  barred  thu 
action;  but  the  jorj  were  instruoted  that  the  note  was  not  a 
payment  of  the  plaintiff's  daim,  and  would  not  bar  the  action^ 
if  the  defendant  represented  to  Ohase  that  the  note  was  his  in- 
diTidual  note,  and  it  was  so  receiTed  by  Ohase;  but  if  the  plaint- 
iff was  aware  of  the  facts  in  relation  to  the  giving  of  the  note, 
and  then  consented  to  receiye  it  as  a  note  against  Smith  &  Oo. 
on  his  claim  for  the  price,  it  was  abar  to  the  action;  and  whether 
he  did  consent  was  a  question  of  fact  for  them  to  determine; 
and  also,  that  the  mere  fact  that  the  plaintiff  retained  the  note 
as  he  did,  after  its  deliyery  to  him,  without  any  proof  of  a  pre- 
vious offer  to  return  it,  would  not  bar  the  action.  Verdict  for 
the  plaintiff,  and  exceptions  by  the  defendant 

8,  Wires  and  W,  W.  Feck,  for  the  defendant. 

Maynard  and  Edmunds,  for  the  plaintiff. 

By  Court,  EsLLOoe,  J.  That  the  defendant  was  not  entitled  to 
the  charge  requested,  upon  the  case  presented  by  the  exceptions, 
we  think  is  very  clear.  The  note  of  Smith  &  Go. ,  which  the 
defendant  passed  to  the  agent  of  the  plaintiff,  was  not  the  note 
which  the  agent  was  authorized  to  receive,  and  which  he  had 
reason  to  suppose  he  was  receiving;  for  the  defendant  assured 
him  it  was  his,  the  defendant's,  note,  and  that  it  was  for  the 
amount  of  the  plaintiff's  demand — ^which  was  untrue,  not  only 
as  to  its  being  the  note  of  the  defendant,  but  also  as  to  its 
amoimt;  and  this  the  defendant  must  have  known.  The  agent 
was  illiterate  and  could  not  read  writing,  and  the  conduct  of  the 
defendant  was  an  imposition.  It  was,  if  correctly  stated  by  the 
witness,  a  gross  fraud,  from  which  the  defendant  ought  not  to 
be  allowed  to  derive  advantage  nor  the  plaintiff  to  sustain  in- 
jury. 

Nor  can  laches  be  imputed  to  the  plaintiff,  by  reason  of  his 
retaining  the  note  for  the  period  he  did  vrithout  taking  any 
measures  to  enforce  collection;  for  the  circumstances,  under 
which  the  note  came  to  the  hands  of  the  plaintiff,  imposed 
upon  him  no  duty  or  obligation  to  look  to  Smith  &  Oo.  for  pay- 
ment, or  to  give  any  notice  to  the  defendant  of  its  non-payment, 
or  even  to  return  the  note,  except,  perhaps,  upon  the  defend- 
ant's request.  Such  reception  of  the  note  by  the  agent,  under 
the  circumstances  attending  it,  can  be  no  bar  to  this  action. 

The  plaintiff,  when  the  note  came  to  his  hands,  might  have 
consented  to  accept  it  in  payment;  and  in  that  event  he  would 
have  been  bound  by  the  act,  and  in  this  respect  the  case  seetns 
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to  hare  been  pxopedy  sabmitted  to  the  jmy.    Indeed,  tlie  entm 
charge  appears  to  us  to  be  well  adapted  to  the  case,  and  to  be 
unezoeptionable.    It  was  all  that  the  defendant  could  daim,  and 
all  that  the  case  demanded. 
The  judgment  of  the  county  court  is  therefore  afSrmed. 


Non  WHBsr  Pathxitt  or  Pbs-kzistiiio  Dxbt:  See  Woffy.  Fwk^  44  Am. 
Dec.  141,  and  prior  caaee  in  note  thereto:  Steamboai  CharloUe  v.  Hammond^ 
43  Id.  636;  Lee*»  AdnCn  v.  Fontatne,  44  Id.  505;  CoBkar  v.  Dame$,  46  Id. 
311;  Arnold  ▼.  DtUmo,  50  Id.  754;  Melledge  t.  BwUm  Iran  Co,,  51  Id.  59, 
md  notes.  The  holder  of  a  note  tiJcen  in  payment  of  a  precedent  debt,  at  the 
natnrity  of  the  note,  may,  at  hie  election,  proceed  either  on  the  note  or  on 
the  original  oaoee  of  action:  Mudd  ▼.  Hcurpett  54  Id.  644. 


FJOIEIN  t;.   FliANAQAN. 

[98  Yamom,  lifk, 
AaxaauxDAiiois   Indobsxbb  abx  Prima  Fagb  Co-suBxnn»  aa  among 
themaelyes,  when  they  succesBiyely  sign  the  paper  before  it  goes  into 
circolation. 

ObSdzB  of    iKDOBSKMXlfT  OF    ACCOMMODATION  InDORSSBS  RaISEB  No  PBB- 

BUMpnoK  OF  Different  Obligation  among  themselves  from  that  grow- 
ing oat  of  the  other  facts  of  the  case,  where  they  all  sign  the  paper  be- 
fore it  ia  pnt  in  circolation,  and  at  the  request  of  the  person  for  whose 
benefit  it  is  made,  and  to  give  him  credit 

AgtwmmT  against  the  defendants  as  indoraers  of  a  faill  of  ex- 
change. B.  &  H.  Bojnton,  who  were  indebted  to  the  phtintiff, 
executed  and  deliyered  to  him  their  promissory  note,  which  he 
discounted  at  the  Bank  of  Burlington.  In  order  to  take  np  this 
note,  B.  &  "EL.  Bojnton  afterwards  drew  the  bill  in  question 
upon  Bay  Boynton,  who  accepted  it,  and  it  was  then  indorsed 
BucoesaiYely  by  Jedediah  Boynton,  the  payee,  and  by  the  de- 
fendants for  the  accommodation  of  the  drawers.  The  bill  was 
presented  by  B.  &  H.  Boynton  at  the  bank  for  discoimt,  bat 
the  bank  refused  to  discount  it  unless  the  plaintiff  indorsed  it, 
which  he  did  at  the  request  of  B.  &  H.  Boynton,  after  being 
informed  by  them  of  what  had  transpired.  The  bill  which  was 
then  receiyed  by  the  bank,  and  its  proceeds  applied  to  the  pay- 
ment of  the  note,  was  duly  presented  and  protested,  and  the 
partieB  notified,  and  the  plaintiff  was  compelled  to  pay  its  en- 
tire amount.  The  defendants  had  paid  to  the  plaintiff  one  half 
of  the  amount  so  paid  by  him,  and  aU  costs  up  to  the  time  of 
entering  the  suit  in  court,  and  the  plaintiff  now  seeks  to  lecoyer 
Am  H'^^*^^  paid  by  him.    The  plaintiff  had  judgment  far  the 
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amount  he  had  paid,  deducting  what  was  paid  him  bj  the  de- 
fendants.   Exceptions  hy  the  defendante. 

A,  Peck  and  C,  D,  KoMon^  for  the  defendants. 

8.  WvreB  and  W.  W,  Peck,  for  the  plaintiff. 

ByOonrt^BEDviKLDyJ.  So  far  as  we  know,  or  can  learn  from  the 
English  books  upon  the  snbject,  this  kind  of  paper,  which  comes 
up  in  the  present  case  for  ihe  mere  purpose  of  obtaining  bank 
discounts,  is  not  much  known  in  Westminster  hall.  It  seems 
to  be  mostly  an  inyention  of  a  cisatlantic  origin.  For  this  rea- 
son, probably,  we  find  almost  nothing  in  the  English  books 
which  affords  much  aid  in  determining  the  case. 

What  is  said  in  Story  on  Prom.  Notes,  sec.  292,  and  in  Ocry 
Y.  ScoU,  8  Bam.  &  Aid.  619,  only  shows,  at  most,  that  an 
acconunodation  indorser  is  entitled  to  notice  of  non-payment, 
where  he  had  any  other  party  to  whom  he  could  resort  for  in- 
demnification. And  the  court  say  such  an  indorser  clearly 
could  resort  to  the  party  for  whose  accommodation  he  drew  or 
indorsed  the  bill,  and  is  therefore  clearly  entitled  to  notice. 
And  the  judges  incline  also  to  the  opinion  that  such  a  drawer 
is  entitled  to  go  against  the  acceptor,  upon  the  ground  that  as 
between  them  the  undertaking  of  the  drawer  is  subordinate  to 
that  of  the  acceptor,  even  when  both  are  for  accommodation  of 
some  third  party  merely,  upon  the  ground  that  one  who  con- 
sents to  stand  as  acceptor,  although  merely  for  accommodation, 
is  bound  to  indemnify  the  drawer  and  indorsers  for  accom- 
modation also.  But  this  point  is  not  fully  settled  there,  and  is 
one  upon  which  the  cases  are  not,  perhaps,  altogether  decisiye. 
But  if  it  were  conceded,  it  is  certainly  not  dedsiye  of  the  pres- 
ent case.  That  must  go  upon  the  ground  of  an  implied  under- 
standing, growing  out  of  the  relation  in  which  the  parties  stand 
to  each  other  on  the  bill.  For  in  the  yery  case  of  Cory  t.  £Rootf , 
the  party  for  whose  accommodation  the  bill  was  drawn,  ac- 
cepted, and  indorsed  stood  as  indorsers  th^piselTes,  and, 
prima  facie,  might  go  against  the  drawer  and  acceptor;  but  it 
was  clearly  held,  that  upon  the  facts  the  drawer  might  go 
against  them — and  so  also  the  acceptor  for  accommodation. 

So,  too,  in  the  present  case,  although  B.  &  H.  Boynton 
might  haye  appeared  as  the  last  indorsers,  any  of  the  prior  parties 
who  signed  for  their  accommodation  might  clearly  go  against 
them.  And  it  seems  yeiy  clear  to  us,  that  parol  proof  is  com- 
petent to  be  reoeiyed  to  show  the  cironmstances  under  which 
the  plaintiff  and  defendants  signed  this  bill.    And  unless  then 
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18  some  settled  role  of  law,  which  the  defendants  are  bound  to 
know,  and  which  the  cmri  mnst  pxeeume  the  parties  acted 
upon  in  signing  this  paper,  bj  which  saooeemTe  indorsers,  for 
accommodation  merely,  are  understood  to  haye  a  right  to  in- 
demnity against  all  prior  indorsee,  then  the  case  should  be 
decided  upon  the  natural  impor.  of  the  transaction  as  it  oc- 
curred, which  is,  tLat  the  plaintiff  signed  as  an  additional 
surely  for  B.  &  H.  Boynton.  In  regard  to  the  admission  of 
evidence  to  show  the  import  of  a  blank  signature  upon  nego- 
tiable i^aper,  as  between  the  immediate  parties,  we  do  not  desire 
to  say  more  than  to  refer  to  the  cases  already  decided  in  this 
state,  and  which  we  think  clearly  applicable  to  the  present  case: 
Washb.  Dig.  674;  Sand/ord  ▼.  Norton,  14  Vt.  228,  and  cases 
cited.  Upon  the  question  whether  the  facts  which  appear  in 
the  present  case,  in  their  natural  bearing,  aside  from  any  arti- 
ficial weight  which  the  law  may  give  them,  show  a  case  of  joint 
suretyship  or  not,  we  feel  constzained  to  say  that  the  case  is 
altogether  clearer,  in  our  judgment,  in  favor  of  that  construc- 
tion against  the  plaintiff,  than  is  the  case  of  Flini  y.  Day,  9  Id. 
345,  where  defendant  was  held  liable  to  contribution  as  co- 
surety. 

There  are  many  cases  in  the  books  where  one  has  signed  as 
surety  after  other  sureties  had  signed,  where  he  has  b'^n  held  not 
liable  to  contribution.  That  must  always  be  the  cai«,  where  it 
is  so  agreed  between  him  and  the  other  sureties,  either  expressly 
ox  by  reasonable  implication.  And  some  of  the  New  York  cases 
allow  of  such  a  construction  upon  slight  evidence,  if  we  recollect 
correctly.  In  Harris  y.  Warner,  13  Wend.  400,  where  the  last 
0ureiy  upon  a  note  signed  "  as  surety  for  the  aboye  names,"  he 
was  held  not  liable  to  contribute  to  a  prior  surety.  And  in 
Longley  ▼.  Griggs,  10  Pick.  121,  one  who  guaranteed  the  suffi- 
ciency of  a  note  signed  by  sureties  was  held  not  liable  to  contri- 
bution. But  the  case  of  Flvnl  y.  Day  would  seem  to  require  the 
consent  of  the  other  sureties  to  such  an  arrangement,  in  order 
to  give  a  surety  a  right  to  go  for  the  whole  debt  against  a  prior 
surety:  Lapham  y.  Barnes,  2  Yt.  218.  But  some  of  the  cases 
seem  to  hold,  that  if  the  last  surety  limit  his  liability  to  the 
default  of  the  principal  and  all  the  other  sureties,  he  has  a  claim 
for  full  indemnity  against  them  all  jointiy:  Graythome  y.  Sunn- 
bume,  14  Yes.  160,  and  other  cases  cited  in  the  note  to  Dering 
y.  Earl  of  Wtnd^elsea,  1  White  &  Tudor's  Leading  Gases  in 
Equity,  80. 

The  present  tnnsaetion,  in  its  natozal  import,  was  nothing 
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more  than  B.  &  H.  Bojnton  obtaining  a  diBooiint  at  the  bank  of 
Burlington,  and  applying  the  monej  to  pay  a  debt  they  owed  the 
plaintiif  by  his  signing  for  them,  together  with  the  defendants, 
both  signing  at  the  request  of  the  piincipals,  and  without  anj 
communication  with  each  other.  The  case,  in  its  facts,  is  iden- 
tical with  that  of  Flint  v.  Day,  except  that  Day  signed  without 
any  express  request  from  any  one,  and  expressly  declared  at  the 
time  that  he  did  it  upon  the  credit  and  for  the  honor  of  Flint. 
I  have  thought  for  many  years  that  that  case  might,  with  great 
propriety,  have  been  ruled  for  the  defendant  upon  the  facts. 

But  in  the  present  case,  nothing  of  the  kind  appears,  unless  the 
law  gives  some  artificial  force  to  the  mere  order  of  indorsement. 
If  this  were  a  settled  rule  of  the  law  merchant,  we  should  of 
course  presume  the  parties  acted  upon  such  an  expectation.  And 
whether  the  rule  were  known  to  the  court  or  not,  if  it  were  clearly 
shown  to  be  a  settled  rule  among  merchants  and  business  men, 
it  could  be  proved  as  a  matter  of  fact  to  the  jury,  and  would 
have  the  force  of  law.  Most  of  the  rules  of  the  law  merchant 
have  grown  up  in  that  way,  by  the  course  of  businep^  and  the 
practice  of  merchants,  and  when  the  rule  becomes^  Uf  common 
consent,  altogether  uniform,  it  acquires  the  force  of  law,  and  is 
adopted  by  the  oourts,  through  the  agency  of  special  juries  of 
merchants,  in  England,  more  often  perhaps. 

But  that  is  not  claimed  in  the  present  case.  But  it  is  claimed 
that  the  decisions  of  the  courts  show  such  an  inclination  in  that 
direction  that  it  should  be  regarded  as  law,  that  successive  in- 
dorsements made  at  the  same  time,  before  the  paper  ever  goes 
into  circulation,  and  for  the  purpose  of  giving  it  its  first  start, 
so  to  speak,  and  all  for  the  accommodation  of  the  drawer,  are 
to  be  regarded  in  the  same  light  as  if  they  had  been  made  in 
the  due  course  of  business,  the  bill  actually  passing  from  hand 
to  hand  for  value;  that  is,  in  the  same  light  as  to  the  rights  of 
these  several  indorsers  among  themselves.  Now,  since  it  is  ad-' 
mitted  that  a  different  rule  does  obtain  in  some  of  the  states, 
and  no  such  rule  has  ever  been  adopted  in  this  state  or  at  com- 
mon law,  it  would  be  wonderful  if  all  the  parties  to  this  bill  so 
understood  the  matter  among  themselves,  at  the  time  of  its 
discount;  for  it  is,  after  all,  mere  paper  for  discount  at  the 
bank. 

But  it  must  be  admitted,  we  think,  that  had  the  plaintiff 
taken  the  bill  and  jwid  the  money  for  it,  when  the  bank  refused 
to  discount  it,  and  indorsed  it  in  order  to  obtain  the  money 
upon  it,  lie  oould,  upon  being  compelled  to  take  it  up,  have 
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gone  against  the  defendaiita  for  the  full  amoimt.  That  vtbb  the 
legal  import  of  the  defendants'  undertaking.  And  the  bank 
lefnsing  to  take  it,  and  the  plaintiff  knowing  the  defendants 
were  mere  accommodation  indorsera,  it  would  not  have  pre- 
cluded him  from  the  common  rights  of  an  indorser  had  he  taken 
the  bill  and  passed  it  in  the  ordinary  way.  This  must  be  re- 
garded as  imdeniable,  I  think,  upon  common  principles,  and 
expressly  within  the  principle  of  the  case  of  Bank  qfBurhngUm 
"%,  Beach^  1  Aik.  62.  And  it  is  claimed,  upon  the  American 
decisions,  that  the  court  should  so  hold  in  the  present  case. 

It  is  admitted  that  the  case  jof  Douglas  y.  Waddle,  1  Ohio,  413 
[13  Am.  Dec.  630],  is  an  authority  or  a  decision  in  favor  of 
holding  the  plaintiff  and  defendants  as  co-sureties. 

Upon  the  other  side,  Brovm  y.  MoUy  7  Johns.  861,  is  relied 
upon;  and  it  seems  to  me  to  be  very  mucb  the  same  case  as  the 
present.  The  court  seem  to  beg  the  question,  however,  in  the 
opinion,  taking  it  for  granted  that  the  plaintiff's  rights  are  the 
same  as  if  he  had  himself  taken  the  bill  and  paid  the  value  of 
it  in  the  due  course  of  business.  They  then  ask  whether  he 
could  recover  against  a  prior  indorser,  whom  he  knew  to  have 
indorsed  for  the  accommodation  of  the  drawer,  which,  in  mj 
judgment,  is  not  the  question,  and  is  in  fact  no  question  at  all. 
The  question  of  co-suretyship  does  not  seem  to  be  raised  in  the 
case.  McDonald  v.  Magruder,  3  Pet.  470,  seems  in  principle 
much  the  same  case  as  the  present;  and  Chief  Justice  Marshall 
discusses  the  question  of  co-suretyship,  but  seems  to  consider 
that  there  should  have  been  some  communication  between  the 
parties  to  constitute  that  relation,  under  the  circumstances. 
Chief  Justice  Marshall  says,  if  such  is  the  contract,  the  parties, 
although  signing  as  successive  indorsers,  will  be  regarded  as 
co-sureties;  thus  treating  the  obligation  as  resting  in  oral 
proof.  But  he  considers  that,  in  the  absence  of  proof,  it  is  to 
be  considered  that  the  second  indorser  has  the  same  rights 
against  the  first  as  if  he  took  the  bill  in  the  due  course  of  busi- 
ness. 

But  that  is  the  question;  and  we  can  see  no  good  reason  for 
that  rule  in  this  case  more  than  in  every  other  case,  where  the  par- 
ties for  convenience  consent  to  change  positions  with  each  other 
to  enable  the  party  accommodated  to  gain  credit,  as  is  very  com- 
mon where  the  real  surety  assumes  the  position  of  the  debtor 
and  gives  the  principal  debtor  the  benefit  of  appearing  as  a  mere 
surety.  We  think  it  better  to  call  things  by  their  right  names. 
Such  indorsers  are  in  fact  mere  sureties,  and  any  number  of  them 
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who  sign  for  the  same  object,  without  mnoh  regard  to  priority, 
perhaps,  should  be  regarded  as  co-soreties.  And  none  of  the 
recent  cases  regard  it  as  of  any  importance  that  there  should 
haye  been  any  communication  between  the  sureties.  All  that  is 
necessary  is  that  they  should  have  undertaken  for  the  same 
thing,  either  by  the  same  or  separate  instruments.  In  the  pree* 
ent  case  the  undertaking  was  that  the  Boyntons  should  pay  the 
money.  Church  y.  Barlow^  9  Pick.  547,  seems  to  me  to  be  the 
▼exy  case  before  the  court,  and  was  decided  upon  the  ground 
that  such  a  note  or  biU  is  entitled  to  be  treated  in  all  respects 
as  a  business  note,  even  between  .the  successive  indorsers,  who 
signed  at  the  same  time  and  before  the  note  took  effect  virtually. 
And  BO  also  the  case  of  McDonald  y.  Magruder,  with  this  differ- 
ence, that  Magruder  was  all  along  upon  Turner's  paper,  until 
his  co-indorser  had  left  and  the  paper  been  protested,  and  then 
McDonald  comes  in  as  a  second  indorser  to  obtain  an  accom- 
modation for  Magruder's  relief,  which  last  note  was  in  the  same 
manner  renewed  scYeral  times,  Magruder  always  signing  first. 
These  circumstances  tend  very  strongly  to  show  an  understand- 
ing that  McDonald  should  only  stand  as  a  guarantor  of  the  suf- 
ficiency  of  ail  the  prior  parties.  But  here  the  relatiye  position 
is  reversed,  and  the  one  who  takes  the  real  benefit  of  the  dis- 
count is  the  last  indorser,  and  claims  to  recover  the  whole 
amount  of  a  mere  surety  who  indorsed  for  mere  accommodation 
and  derived  no  benefit  whatever  from  the  discount.  If  the  de- 
fendants had  been  the  second  indorsers  in  this  case,  it  would 
alter  the  case,  in  its  equitable  aspect,  very  materially. 

And  in  none  of  the  cases  cited,  which  we  have  had  an  oppor- 
tunity of  examining,  has  the  person  ultimately  benefited  by  the 
discount  stood  as  last  indorser,  and  claimed  and  obtained  in- 
demnity against  the  prior  mere  accommodation  indorsers  upon 
the  ground  only  of  juxtaposition  upon  the  paper.  And  without 
some  communication  between  the  parties,  or  some  facts  in  the 
case  making  a  show  of  justice  in  the  plaintiff's  daim,  we  think 
he  can  at  most  only  claim  to  stand  as  co-surety.  The  case  of 
Brown  v.  Mott  is  most  like  the  present  in  regard  to  the  equitable 
rights  of  the  plaintiff.  And  while  we  admit  that  one  who,  un- 
der similar  circumstances,  takes  a  biU  and  advances  the  money  in 
the  due  course  of  business,  or  passes  it  to  the  credit  of  the  holder, 
may  go  against  all  the  prior  parties,  and  also  that  one  who  in- 
dorses a  bill  after  it  is  in  circulation,  for  the  honor  of  the 
drawer,  must  be  entitled  to  indemnity  against  the  prior  parties, 
as  a  general  rule,  perhaps;  yet  it  seems  to  us,  that  where  differ- 
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ent  peraoDB  saooeasiyely  indorse  paper  of  this  ckifitmtbBst,  for  Qhb 
mere  purpose  of  obtaining  a  discount  for  one  of  the^'parties,  and 
before  the  paper  ever  goes  into  cironlationy  they  should  prima 
facie  be  held  to  hare  undertaken  for  the  same  thing;  that  is^ 
that  the  person  obtaining  the  discount  shall  repay  it,  and  if  not» 
that  upon  proper  demand  and  notice,  they  will  undertake  either 
jointly  or  aeveially  that  they  will  pay  it.  In  either  case,  as 
•mong  themselyes,  they  will  be  holden  as  co-sureties  only.  Of 
course  it  is  understood  that  any  bona  fide  holder  of  the  bill  or 
note  may  go  against  the  prior  parties,  in  the  order  in  which  they 
stand,  without  regard  to  the  mode  in  which  the  paper  was  put 
in  existence;  and  his  knowing  these  facts  before  he  takes  the 
paper  will  make  no  difference.  The  undertaking  of  the  parties 
is  that,  as  to  any  holder  of  the  paper  for  value,  they  will  stand 
liable,  the  same  as  upon  paper  negotiated  in  the  due  course  of 
business.  But  this  implication  does  not  necessarily  control  their 
relations  to  each  other.  And  under  the  circumstances  of  this 
case,  unless  it  can  be  shown  very  clearly  that  the  defendants 
consented  to  assume  ibfi  entire  burden  of  prior  indorsers,  as  be» 
tween  themselves  and  the  plaintiff,  the  plaintiff  ought  to  be  con- 
tent to  stand  on  the  same  footing  with  them. 

I  should  infer,  from  the  note  of  cases  in  the  United  Statea 
Digest,  that  the  role  contended  for  by  the  plaintiff  has  been 
adopted  in  most  of  the  American  states  where  the  question  has 
arisen;  but  under  what  circumstances  it  is  impossible  to  say^ 
without  a  fall  examination  of  the  reported  cases,  which  w» 
have  not  seen.  But  all  the  cases,  where  the  question  has  beea 
raised,  seem  to  recognize  the  role  that  oral  evidence  may  be  in» 
troduoed  to  show  the  understanding  of  the  parties  as  to  their 
liability  to  each  other.  The  only  difference  between  that  role 
and  the  one  we  here  adopt  is,  that  they  regard  the  mere  order 
of  indorsement  as  imposing  a  prima  facie  obligation  among 
themselves,  the  same  as  would  have  existed  had  the  bill  passed 
bom  hand  to  hand  in  the  common  course  of  business;  while  we 
hold  that,  as  between  accommodation  indorsers,  who  all  sign 
before  the  note  or  bill  is  put  in  circulation,  and  at  the  request 
of  the  person  for  whose  benefit  it  is  made,  and  to  give  him 
credit,  the  order  of  the  indorsement  raises  no  presumption  ot 
any  obligation  among  themselves  different  from  what  grows  out 
of  the  other  facts  in  the  case;  in  short,  that  it  is  of  no  impor- 
tance either  way. 

It  seems  to  us,  too,  that  such  a  rule  as  that  contended  for  bj 
the  plair*'^  is  liable  to  the  very  greatest  abuse,  to  purposes  of 
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fnnd  and  iDjostioe.    It  is  a  kind  of  obligation  which,  we  he- 
lieve,  would  not  be  bo  understood  by  one  person  in  a  thousand 
thronghont  the  state. 
Judgment  reversed  and  case  remanded. 

ACOOSOCODATIOK  IndOBSEBS  ABB  Co-SUBBTIES  AJfD  BHTTIIiBD  TO  CORTBI- 

BUTioN  AS  AMONG  Thbmselves:  DcaM  v.  McRoe,  11  Am.  Dec.  787,  andnotof 
Douglas  ▼.  Waddle,  13  Id.  630;  but  see  Kncx  v.  JHxon,  23  Id.  488;  Aiken  ▼. 
Barkley,  42  Id.  397,  and  note;  Bamk  t^  U,  8.  r,  Betrru,  Id.  551;  and  an  m- 
eommodation  indoner  or  acceptor  is  to  be  regarded  as  surety  for  the  principal 
debtor  on  a  note  or  bill,  as  to  all  persons  having  notice:  PiU  v,  Ccngdan,  51 
Id.  209;  but  an  agreement  that  one  who  indorses  a  note  for  the  maker's  ac- 
commodation shall  be  liable  only  as  a  second  indoreer  'Vi'ill  not  limit  his  lia- 
bility to  the  payee  as  principal:  Nash  v.  Shitmer,  36  Id.  338.  In  Sweet  v. 
McAlliMer^  4  Alleo,  355,  it  was  held  that  where  the  plaintiff  was  applied  to 
by  a  third  person  for  assistance  in  raising  money,  and  he  agreed  to  indorse  a 
note  on  condition  that  the  defendant  would  indorse  it,  this  imported  that  the 
plaintiff  would  assist  the  third  person  as  second  indorser;  and  when  the  note 
was  renewed,  by  the  defendant  signing  as  surety  for  the  third  person  and  an- 
other, and  indorsed  by  the  plaintiff,  this  act  did  not  import  an  agreement  of 
joint  liability  between  the  plaintiff  and  the  defendant;  tlfe  conrt  saying: 
'*  The  case  of  Pitkin  v.  Flanagan^  23  Vt.  160,  is  dted  as  sustaining  a  contrary 
doctrine.  Some  of  its  dicta  may  seem  to  do  this,  but  the  case  itself  differs 
from  the  present  case.**  See  the  principal  case  cited  in  Adams  ▼.  FlanagoHt 
36  Id.  400,  as  questioning  FliaU  t.  Day,  0  Id.  345. 

AocoMMODATiON  Iin>0BSBBS*,  Makbbs*,  anp  Acgbptobs'  Riobtb  anb 
LiABiuTiss  IN  Gbnebal:  See  the  cases  cdlleoted  in  the  note  to  PiU  t.  C<mg» 
don,  51  Am.  Dec  299. 


Fabmebs'  akd  Meohanios'  Bank  t;.  Ghauflain 
Tbansportation  Company. 

[23  Ybbmomt,  186.] 

Cobpobatton's  Powebs  as  Common  Gabbier  Extend  to  Oabbtdto  Bank 
Bills,  when  constituted  by  its  charter  for  the  purpose  of  transporting 
goods,  wares,  and  merchandise,  and  **  all  other  articles  and  things  nan- 
ally  transported  by  water'*  upon  a  certain  lake,  it  appearing  that  bank 
bills  were  usually  carried  by  water-craft  upon  such  lake  at  the  tune  tha 
corporation  went  into  operation;  but  it  is  not  thereby  ipso  /ado  consti- 
tuted a  common  carrier  of  bank  bills,  so  as  to  prevent  it  from  confining 
its  business  to  carrying  other  dissimilar  commodities. 

Common  Cabbieb  Gobpobation  is  Prima  Faoib  Liablb  iob  All  Con- 
traits  vob  Cabbtino  made  by  captains  of  its  boats,  or  other  general 
agents,  within  the  corporation's  powers,  and  in  an  action  for  leas  the  omis 
rests  upon  it  to  show  that  a  private  contract  was  made  with  a  captain, 
or  credit  given  to  him  exclusively;  and  it  is  not  incumbent  upon  the 
plaintiff  to  positively  prove  the  oorporatioii's  consent  to  the  captain's 
eanying  bank  bills  on  their  aoconnt»  when  its  charter  exteoda  to  tbt 
oanying  of  such  commoditiea. 
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OOMMOH  GaBBIXE  BS  HOT  RxDHnULTSD  VBOM   LTAWl.nT  VOB   liOOB   by  tiM 

mere  feet  that  it  permitted  its  a^^t  to  take  the  perqnintM  of  canying 
the  loet  parceku 

CoifMON  Cabbisr's  Common-law  Rbsfonbibilitt  can  not  bk  LnnTED  by 
mere  general  noticeB^  when  brought  to  the  knowledge  of  the  owner  of 
goods  carried,  nnleai  there  is  very  dear  proof  that  the  latter  eipraody 
aawnted  to  them  as  forming  the  baaui  of  the  eontnct;  bat  the  earner 
may  thns  limit  his  responsibility  for  oanying  oommoditieB  beyond  the 
lioA  of  his  general  bnsinees,  or  may  make  his  responsibility  depend  upon 
reasonable  conditions. 

Etidsncs  of  Intkntiok  or  Owner's  Agent  to  Beuvee  Paokaoe  to 
CABBncB'a  Agent  in.  his  official  and  not  in  his  private  capacity  is  inad- 
mianUe  to  chaige  the  carrier  with  its  loss,  when  not  in  any  way  mads 
apparent  to  others  at  the  time. 

OOMMON  CaRRTEIM  ABB  BoUNB  TO  KeEP  QoODS  REASONABLE    TiMB  AVTXB 

Notice  to  Gonsignebs  of  their  arrival,  if  it  be  incnmbent  npon  them  to 
BO  notify. 

Positive  Evidencb  Pbbpondebatbb  oveb  Negative  in  weighing  contra* 
dietory  testimony,  other  things  being  equal;  but  the  jnry^  attention,  iB 
the  application  of  thii  rule,  ^ould  be  directed  to  the  facts  and  dream- 
stances  of  the  case,  to  prevent  its  nnjust  operation. 

Bebponsibilitt  of  Common  Carbisb  st  Watbb  Ceases  and  Transit 
Sni>8  when  the  goods  are  delivered  into  the  custody  of  the  wharfinger 
upon  the  wharf,  in  the  due  course  of  business,  unless  there  is  usage  to 
tiie  contrary,  and  unless  the  carrier  has  expressly  or  by  fair  implieatioB 
nndertaken  to  do  something  more;  and  the  question  of  time  and  place 
when  the  carrier's  duty  ends  is  one  of  contract,  to  be  determined  by  the 
jury  from  the  various  attending  circumstances. 

Tbbbpabs  on  the  case  against  the  defendants,  a  corponation,  as 
common  carriers  upon  Lake  Ohamplain,  for  the  loss  of  a  pack- 
1^  of  bank  bills.  The  case  as  it  first  came  before  the  court  is 
reported  in  Farmer^  and  Mechanic^  Bank  v.  Champlain  Ihms- 
pofiaUon  Company ,  42  Am.  Dec.  491.  The  package  in  question, 
addressed  to  *'  Richard  Yates,  Esq.,  cashier,  Plattsburgh,  New 
York,"  had  been  deliveied  at  Burlington  by  the  teller  of  thA 
plaintiffs*  bank,  one  Seymour,  to  Phillips,  the  captain  of  one  d 
the  defendants'  boats,  and  it  was  by  the  latter  carried  and  de- 
Uyered  to  Ladd,  the  wharfinger  at  Plattsburgh,  from  whose 
desk  it  was  stolen.  Ladd  received  the  package  bom  Phillips  to 
cany  to  the  bank,  without  compensation — ^he  and  Phillips  be- 
ing in  the  habit  of  exchanging  favors;  and  on  seeing  the  cashier 
in  Plattsburgh  on  the  same  day,  Ladd  told  him  that  a  package 
had  been  left  for  the  bank,  and  that  he  would  ride  down  to  the 
wharf  and  get  it;  but  onarriving  theie  Ladd  found  the  package 
gone.  Seymour's  testimony  tended  to  show  that  Phillips  had 
assented  to  deliver  the  package  at  the  Clinton  County  Bank  al 
Plattsbmghy  or  to  Yates,  its  cashier,  and  that  he  had  paid 
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Phillips  fifty  cents  chaiges;  and  he  also  testified,  against  the 
defendants'  objections,  that  he  intnisted  the  package  to  Phillips 
tu  his  official  and  not  in  his  private  capacity;  but  Phillips,  on 
the  other  hand,  testified  that  he  did  not  engage  to  deliver  the 
|)ackage  at  the  bank  or  to  Yates,  but  that  his  practice  was  to 
leave  such  packages  with  the  wharfinger,  of  which  fact  he  had 
previously  informed  the  plaintiffiB*  cashier,  and  also  the  president 
and  one  of  the  directors  of  the  plaintiffs'  bank,  who  was  also  a 
director  in  the  plaintiffs*  company;  and  that  moneys  received 
by  him  for  carrying  such  packages  he  applied  to  his  own  private 
use,  with  the  knowledge  of  such  director,  but  there  had  been 
no  agreement  between  him  and  the  defendants  respecting  these 
perquisites.  A  part  of  a  handbill  issued  and  distributed  with 
others  by  the  defendants  a  short  time  before  the  loss  of  the 
package  was  admitted  and  read  in  evidence  on  behalf  of  the 
plaintiffs,  against  the  defendants'  objections,  it  appearing  that 
the  remainder  had  been  accidentally  destroyed  or  lost,  and  that 
no  other  copy  could  be  found;  and  was  to  the  effect  that  the 
defendants  would  not  be  accountable  for  **  baggage,  merchan- 
dise, specie,  bank  bills,  or  for  any  description  of  property  what- 
soever, unless  the  same  is  delivered  into  the  hands  of  the  re- 
spective captains  or  clerks,  and  a  regular  bill  of  lading  executed 
therefor."  The  lost  portion  of  the  handbill  was  shown  to  con- 
tain only  the  names  of  the  boats,  their  captains,  and  the  time 
of  departure.  Conflicting  evidence  was  given  by  the  pLuntifis 
and  defendants  as  to  the  usage  which  prevailed  in  regard  to  de* 
livering  packages  of  bank  bills:  the  plaintiffs'  evidence  showing 
that  it  was  the  custom  to  deliver  -such  packages  to  the  con- 
signees, and  not  to  the  wharfingers;  and  the  defendants  show- 
ing that  the  contrary  was  the  case  when  the  boats  did  not  stop 
long  enough  to  make  a  personal  delivery  to  the  consignee,  and 
when  they  did,  it  was  the  custom  to  deliver  the  packages  either 
personally  or  to  the  wharfingers,  without  giving  the  consignees 
notice.  There  was  also  evidence  to  show  that  previous  to  the 
defendants'  act  of  incorporation,  the  craft  sailing  on  the  lake 
had  been  in  the  habit  of  transporting  bank  bills.  The  jury 
were  instructed  as  follows:  That  the  defendants  were  as  much 
common  carriers  of  bank  bills  as  of  ordinary  goods,  wares,  and 
merchandise,  under  their  charter,  which  extended  not  only  to 
the  carrying  of  goods,  wares,  and  merchandise,  but  to  "all 
other  articles  and  things  usually  transported  by  water  "  on  the 
lake,  it  appearing  that  the  craft  which  sailed  on  the  lake  had 
been  and  were  in  the  habit  of  transporting  bank  bills,  and  the 
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fact  that  the  defendants  had  been  in  the  habit  of  transporting 
bank  bills  might  be  regarded  as  a  practical  constraction  bj 
them  of  their  charter;  that  if  the  package  directed  to  the  Clin- 
ton County  Bank,  or  to  its  cashier,  was  received  and  assumea 
to  bo  carried  for  hire  by  the  defendants,  in  the  absence  of  a  con- 
tract or  usage  to  the  contrary,  they  were  bound  to  deliver  it  to 
the  consignee  personally,  or  if  delivered  to  the  wharfinger,  the 
consignee  must  be  notified,  and  until  this  was  done  they  re- 
mained liable  as  common  carriers,  although  the  bills  were  stolen 
from  the  wharfinger,  and  an  excuse  for  not  delivering  the  pack- 
age at  its  destination  was  not  furnished  by  the  fact  that  the 
boat  did  not  stop  long  enough  to  go  to  the  bank  and  return; 
that  it  was  to  be  determined  whether  the  captain  acted  as  agent 
or  individually — ^the  company  not  being  liable  if  he  acted  in  the 
latter  capacity — ^but  it  was  presumed  that  he  acted  as  agent; 
and  the  mere  fact  that  he  received  the  perquisites  to  his  own 
use  was  not  conclusive  as  to  whom  credit  was  given;  but  if  the 
bank  bad  or  was  chargeable  with  notice  of  this  fact,  it  would 
tend  to  prove  that  credit  was  given  to  the  captain  individually; 
that  the  president  of  the  bank  had  been  told,  however,  of  the 
fact  by  the  captain  was  evidence  of,  though  not  of  itself  notice 
to  the  bank;  that  if  the  defendants  und^irtook  to  carry  the  pack- 
age for  hire,  although  their  agent  was  allowed  to  appropriate 
the  hire  to  his  own  use,  they  were  liable  for  not  delivering  it  at 
its  destination,  unless  they  were  allowed  by  usage  to  deliver  it 
to  the  wharfinger,  in  which  case  their  liability  ended;  but  the 
usage  which  shotdd  be  established  must  be  uniform,  well  set- 
tled, and  notorious;  usage,  however,  cotdd  not  be  set  up  in 
contradiction  of  an  eipress  agreement,  and  whether  there  was 
an  express  agreement  depended  upon  the  testimony  of  Seymour 
and  Phillips,  and  in  weighing  contradictory  testimony  poHitive 
evidence  preponderated  over  negative,  other  things  being  equal; 
that  it  was  a  question  of  fact  whose  agent  the  wharfinger  was; 
that  the  non-delivery  of  a  bill  of  lading  of  the  package  did  not 
exonerate  the  defendants  from  liability,  it  being  the  neglect  of 
their  agent;  and  besides,  there  was  no  evidence  to  show  that  the 
plaintiffs  had  any  actual  notice  of  this  requirement  through  the 
advertisement.  Yerdiot  for  the  plaintiffs,  and  exceptions  by 
the  defendants. 

C7.  AdamB  and  D.  A.  SnuiUey,  for  the  defendants. 

C.  D.  EavKn  and  A.  Feck,  for  the  plaintiffs. 

By  Gourt,  Bsbfisld,  J.    The  facts  necessary  to  a  full  under- 
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standing  of  ilie  pointB  now  deiennined  hy  the  oooii  will  be 
found  0a£Bcientl7  detailed  in  the  reports  <rf  the  same  case:  16 
Yt.  52  [42  Am.  Beo.  491],  and  18  Id.  181. 

The  first  question  is.  What  wss  neoessaiy  to  oonstitote  the 
defendants  common  carriers  of  bank  bills? 

The  defendants'  charter  extends  to  the  canying  of  aU  com- 
modities usually  carried  upon  Lake  ChampLun  at  the  date  of  the 
charter,  and  the  proof  showed  that  bank  bills  were  usnallj  car- 
ried bj  the  water-craft  upon  that  lake  at  the  time  the  defend- 
ants' company  took  their  charter  and  went  into  operation.  The 
words  of  the  charter  are:  ''All  other  articles  and  things  usually 
transported  by  water  on  said  Lake  Champlain."  This  being  so, 
there  could  be  no  doubt  the  defoidants'  powers,  as  a  corpora- 
tion, extended  to  caiiying  bank  bills.  And  something  in  the 
bill  of  exceptions  looks  as  if  the  jury  were  told  that  this  did, 
^p8o  facto  and  of  necessity,  constitute  the  defendants  common 
carriers  of  bank  bills.  But  this  general  proposition  we  do  not 
think  exactly  maintainable.  For  the  powers  of  natural  persons, 
who  should  erect  steamboats  and  become  carriers  upon  Lake 
Champlain,  would  be  equally  extensive  with  those  of  the  de- 
fendants; but  if  they  should  confine  their  business  to  canying 
other  dissimilar  commpdities,  we  do  not  think  they  could  be 
compelled  to  assume  the  risk  of  canying  bank  bills  or  specie. 
And  so  the  court,  in  this  case,  seemed  to  have  viewed  the  sub- 
ject in  another  portion  of  their  charge,  when  they  allude  to  the 
practice  of  this  company,  in  carrying  bank  bills,  as  a  practical 
construction  of  their  own  charter,  and  of  their  own  obligations 
to  the  public  under  it.  But  it  seems  to  us  that  this  case  is  dis- 
tinguishable from  those  where  it  has  been  held  incumbent  upon 
the  plaintiffs  to  show,  by  positive  proof,  that  the  company  con- 
sented to  the  captain  of  their  boat  carrying  money  on  their  ac- 
count, in  order  to  hold  the  company  responsible  for  the  loss  of 
the  money.  Sewail  v.  Allen ,  6  Wend.  d51,  reversing  the  judgment 
in  Mien  v.  Bewail,  2  Id.  327,  is  one  of  that  class  of  cases,  so  far 
as  the  determination  of  the  court  of  errors  is  concerned.  And 
that  determination  seems  to  meet  with  approbation  in  Angell  on 
Carriers,  sec.  101,  and  note  4.  And  Story,  J. ,  in  CUiMeni^  Bank  v. 
NoMhtdba  8.  B.  Co.,  2  Stoiy,  16,  and  Chancellor  Kent,  2  Kent's 
Com.  609,  seem  also  to  approve  the  decision  of  the  court  of 
errors.  But  these  cases,  and  the  writers  named,  adopt  this  view 
of  the  subject  upon  the  ground  that  the  charter  of  the  company 
limits  their  business  to  the  canying  of  "  goods,  waxes,  and  mer- 
chandise," and  that  bank  bills  are  neither,  and  so  the  company 
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prima  facie  are  not  liable;  ancl  not  liable  in  any  ewnt,  nnlesa 
they  have  given  their  consent  to  their  proper  business  being  en- 
larged, so  as  to  include  bank  bills;  and  also  that  this  was  a  suit 
against  the  stockholders  in  their  individual  capacity,  under  the 
charter.  Upon  this  narrow  view  of  that  case  the  decision  of  the 
court  of  errors  may  stand;  but  as  applicable  to  a  company 
whose  charter,  on  tiie  face  of  it,  does  include  the  carxying  of 
bank  bills,  and  in  a  suit  directly  against  the  corporation,  it 
seems  to  us  the  reasoning  is  altogether  unsatisfactory  and  un- 
sound. And  unless  that  case  is  to  be  distinguished  from  the 
present,  upon  the  ground  of  the  restricted  nature  of  the  charter 
of  that  company,  we  should  certainly  incline  to  the  opinion  of 
the  supreme  court  of  New  York  in  Alien  v.  SewaU,  rather  than 
that  of  the  court  of  errors.  Mr.  Justice  Story  (in  2  Story,  tU 
9npra)  seems  to  admit  that,  upon  general  principles,  the  cap- 
tain's contract  will  bind  the  company  to  the  extent  of  the  char- 
ter powers. 

It  seems  to  us  that  when  a  natural  person,  or  a  corporation 
whose  powers  are  altogether  unrestricted,  erect  a  steamboat,  ap- 
point a  captain  and  other  agents  to  take  the  entire  control  of 
their  boat,  and  thus  enter  upon  the  carxying  business  from  port 
to  port,  they  do  constitute  the  captain  their  general  agent  to 
cany  all  such  commodities  as  he  may  choose  to  contract  to  cany 
within  the  scope  of  the  powers  of  the  owners  of  the  boat.  If 
this  were  not  so,  it  would  form  a  wonderful  exception  to  the 
general  law  of  agency,  and  one  in  which  the  public  would  not 
very  readily  acquiesce.  There  is  hardly  any  business  in  the 
country  where  it  is  so  important  to  maintain  the  authority  of 
agents  as  in  this  matter  of  carrying,  by  these  invisible  corpora- 
tions, who  have  no  local  habitation,  and  no  existence  or  power 
of  action  except  through  these  same  agents,  by  whom  almost 
the  entire  carrying  business  of  the  country  is  now  conducted. 
If,  then,  the  captains  of  these  boats  are  to  be  regarded  as  the 
general  agents  of  the  owners — and  we  hardly  conceive  how  it 
can  be  regarded  otherwise — whatever  commodities,  within  the 
limits  of  the  powers  of  the  owners,  the  captains,  as  their  general 
agents,  assume  to  cany  for  hire,  the  liability  of  the  owners  as 
earners  is  thereby  fixed,  and  they  will  be  held  responsible  for 
all  losses,  unless,  from  the  course  of  business  of  these  boats, 
the  plyTitiflh  did  know,  or  upon  reasonable  inquiry  might  have 
ieamed,  that  the  captains  were  intrusted  with  no  such  authority. 
Fruna/aoie  the  owners  are  liable  for  all  contracts  for  carrying, 
made  by  the  captains  or  otiisr  genecal  agents  7;^-  tKst,  purpose. 
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within  the  powers  of  the  owners  themselyes,  and  the  onus  rests 
upon  them  to  show  that  the  plaintiffs  had  made  a  private  con- 
tract with  the  captain,  which  it  was  understood  should  be  kept 
from  the  knowledge  of  the  defendants,  or  else  had  given  credit 
ezclusivelj  to  the  captain:  Butler  v.  Baaing,  2  Car.  &  P.  614. 

But  it  does  not  appear  to  us  that  the  mere  fact  that  the  captain 
was,  by  the  company,  permitted  to  take  the  perquisites  of  car- 
lying  these  parcels  will  be  sufficient  to  exonerate  the  company 
from  liability.  Their  suffering  him  to  continue  to  cany  bank 
bills  ought,  we  think,  to  be  regarded  as  fixing  their  responsi- 
bility, and  allowing  the  captain  to  take  the  perquisites,  as  an 
aixangement  among  themselves.  But  we  are  aware  that  the 
question,  with  whom  was  the  contract,  and  to  whom  the  credit 
was  given,  will  generally  be  one  to  some  extent  of  &ct.  Yet  it 
seems  to  us  that  the  defendants  have  no  ground  of  complaint 
with  the  general  mode  in  which  this  part  of  the  case  was  dis- 
posed of  in  the  court  below.  The  law  wotdd  have  justified  the 
judge,  as  we  have  before  stated,  in  putting  the  case,  upon  this 
point,  upon  grounds  far  more  unfavorable  to  them.  Indeed,  it 
seems  to  us  that,  upon  the  facts  stated,  if  we  are  not  misin* 
formed  in  regard  to  the  general  nature  of  the  defendants'  char- 
ter, there  could  be  very  little  ground  to  raise  any  question, 
either  of  law  or  fact,  as  to  the  defendants'  liability  as  common' 
carriers  of  the  x>aroel,  so  far  as  they  undertook  to  cany  it. 

As  to  the  notice,  which  was  attempted  to  be  proved,  we  do 
not  see  but  the  proof  of  the  loss  of  the  remainder  of  the  hand- 
bill was  sufficient.  We  are  more  inclined  to  adopt  the  view  which 
the  American  cases  have  taken  of  this  subject  of  notices  by 
common  carriers,  intended  to  qualify  their  responsibility,  than 
that  of  the  English  courts,  which  they  have  in  some  instances 
subsequently  regretted.  The  consideration  that  carriers  are 
bound,  at  all  events,  to  carry  such  parcels  VTithin  the  general 
scope  of  their  business,  as  are  offered  to  them  to  carry,  will 
make  an  essential  difference  between  the  effect  of  notices  by 
them,  and  by  others  who  have  an  option  in  regard  to  work  which 
they  undertake.  In  the  former  case,  the  contractor  having  no 
right  to  exact  unreasonable  terms,  his  giving  public  notice  that 
he  shall  do  so,  where  those  who  contract  vdth  him  are  not  al- 
together at  his  mercy,  does  not  raise  the  same  presumption  of 
acquiescence  in  his  demands  as  arises  in  those  oases  where  the 
contractor  has  the  absolute  right  to  impose  his  ovm  conditions. 
And  unless  it  be  made  clearly  to  appear  that  persons  contract- 
ing vrith  common  carriers  e:q>re8sly  consent  to  be  bound  by  the 
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tenns  of  snch  notioee,  it  does  not  appear  to  ns  that  sooh  ao- 
qniesoenoe  oaglit  to  be  iiif eiied. 

But  if  by  the  temiB  of  the  contract  the  xiak  is  in  part  or 
wholly  aasomed  by  the  owner  of  the  things  oamed»  the  carrier 
would  only  be  liable,  probably,  for  ordinaiy  neglect  The  law  of 
this  snbject  wiU  be  found  fully  discussed  in  Mr.  Angell's  chap- 
ter upon  this  subject,  section  232  et  seq. ;  see  also  Id. ,  sec.  220  et 
leq.  It  is  oerfain  from  the  English  cases  that  since  the  time  of 
Souihcote^s  Case,  4  Co.  83,  it  has  always  been  considered  that 
any  bailee  might  by  express  contract  either  increase  or  limit  his 
eommon-law  responsibility.  And  such  is  the  general  current  of 
the  American  decisions  out  of  New  York.  The  cases  of  Clarke 
▼.  FaaOan,  21  Wend.  153;  ffoUinier  y.  Nawlen,  19  Id.  234  [32  Am. 
Dec.  455];  and  Cole  y.  Goodwin,  Id.  251  [32  Am.  Dec.  470], 
haTe  undoubtedly  settled  the  law  in  that  state,  that  it  is  not 
competent  for  a  carrier  to  limit  his  responsibility  by  a  notice 
brought  home  to  the  owner  of  the  goods  at  the  time  of  deliT- 
eiy  to  such  canier;  and  these  cases  seem  to  assume  the  ground 
that  it  is  not  competent  for  the  carrier  to  so  limit  his  responsi- 
bility, eren  by  an  express  contract  to  that  effect — ^which  we  cer- 
tainly should  not  regard  as  law.  This  express  contract  ought, 
periiaps,  to  be  very  clearly  proyed,  and  in  water  carriage  is  usually 
required  to  appear  in  the  bill  of  lading.  But  a  mere  general 
notice,  when  brought  to  the  knowledge  of  the  owner,  ought  not, 
perhaps,  to  have  that  effect,  unless  there  is  very  clear  proof  that 
the  owner  expressly  assented  to  that  as  forming  the  basis  of  the 
contract.  But  we  regard  it  as  weU  settled  that  the  carrier  may 
by  general  notice,  brought  home  to  the  owner  of  the  things  de- 
liTered  for  carriage,  limit  his  responsibiliiy  for  carrying  certain 
commodities  beyond  the  line  of  his  general  business,  or  he  may 
make  his  responsibility  dependent  upon  certain  conditions,  as 
haring  notice  of  the  kind  and  quantity  of  the  things  deposited 
for  carriage,  and  a  certain  reasonable  rate  of  premium  for  the 
insurance  paid  beyond  the  mere  expense  of  carriage:  Angell  on 
Carriers,  sec.  245;  2  Greenl.  Ey.  215;  Orange  County  Bank  v. 
Brawn,  9  Wend.  85  [24  Am.  Dec.  129].  But  all  this  seems  to 
OS  to  haTe  but  a  remote  bearing  upon  the  present  case,  as  the 
notice  which  was  shown  had  no  reference  to  this  particular  boat, 
and  is  not  shown  clearly  to  haye  been  brought  home  to  the 
knowledge  of  the  plaintiff's  agent  at  the  time  of  deliTering  the 
parcel;  and  there  is  not  the  slightest  eridence  of  any  assent 
open  his  part  to  its  terms,  but  the  oontraiy  is  fully  shown  by 
the  testimony  of  the  captain. 
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Th6  testiinony  of  the  teller,  as  to  his  purpose  and  intention 
at  the  time  of  deliveiy  of  the  parcel,  not  in  any  way  made  ap- 
parent to  others,  we  should  not  regard  as  of  any  legal  importance 
towards  the  proof  of  the  contract;  and  it  does  not  very  clearly 
appear  that  it  was  intended  to  ha^e  any  effect  upon  the  case,  at 
did  have  any  effect,  unless,  possibly,  to  preclude  one  ground  of 
inferential  argument  on  the  part  of  the  defendants;  and  it  is 
not,  in  the  course  of  jury  trials,  considered  competent  to  intro- 
duce distinct  evidence  to  block  up  eyery  possible  avenue  to 
argument.  Such  a  rule  would  render  trials  almost  literally 
endless.  But  from  the  view  already  taken  of  this  portion  of  the 
case,  perhaps  this  testimony  would  be  regarded  as  of  less  im- 
portance in  a  future  trial.  At  all  events,  we  think  it  is  not 
strictly  admissible.  The  true  remedy  in  such  cases  is,  un- 
doubtedly, where  the  judge  has  good  ground  to  apprehend  that 
the  jury  may  have  been  misled  from  tiie  true  points  in  issue  in 
the  case,  by  the  argument  of  counsel,  or  in  any  other  way,  to 
set  them  right  in  ibe  charge.  And  sensible  lawyers  never  com* 
plain,  when  all  the  fedse  issues  on  both  sides  are  uniformly  swept 
out  of  all  cases,  and  under  such  rules  of  trial  they  feel  no  dis-' 
position  to  build  up  shadows,  or  to  beat  them  down,  but  rather 
save  their  breath  for  more  important  matters;  and  this  course 
undoubtedly  brings  a  far  greater  proportion  of  the  cases  to  a 
correct  determination  by  juries  than  where  the  counsel  are  per- 
mitted to  contest  every  possible  point,  from  the  origin  of  mat- 
ter to  the  last  discovery  in  mechanics,  vrithout  any  intimation 
to  the  jury  by  the  court  that  such  things  are  rather  matters  of 
curious  speculation  than  anything  else. 

It  is  in  vain,  we  think,  to  make  this  a  case  where  notice  to 
the  consignee  was  required,  or  if  given  cotdd  have  availed  any- 
thing. At  all  events,  the  notice  which  was  given  after  the  par- 
cel had  been  lost  is,  according  to  all  the  cases,  of  no  avail. 
For  if  it  was  incumbent  upon  the  defendants  to  give  notice,  they 
were  bound  also  to  keep  the  parcel  a  reasonable  time  after  the 
notice  came  to  the  consignee,  to  enable  him  to  come  and  receive 
it.  All  the  cases,  and  all  the  elementary  writers,  so  far  as  I 
know,  agree  in  this.  So  that  the  very  fact  of  the  defendants 
claiming  that  the  notice  which  was  given  should  avail  them,  is 
a  virtual  admission  of  their  liability  up  to  that  time  as  carriers, 
which  is  sufficient  tocharge  Oaem  in  the  action.  But  this  seemtf 
to  have  been  merely  thrown  out  asa  plank  in  shipwreck,  without 
much  conaidexationy  and  from  which  no  certain  benefit  was' 
expected. 
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What  was  said  to  the  jury,  in  regard  to  the  comparatiye  im- 
portance of  podtiye  and  negative  testunonj,  is  most  undoubted 
law;  and  yet,  if  that  was  said,  and  nothing  more,  it  is  apparent 
it  might  have  operated  unjustly  against  the  defendants.  It 
would,  somewhat  naturally,  have  led  the  jury  to  conclude  that 
the  case  ought  to  be  determined,  perhaps,  upon  the  testimony 
of  Seymour;  when  in  fact  it  is  not  very  apparent,  under  thd 
eircumstancee  of  the  case,  how  Seymour  or  Phillips  should 
hare  knoim.  mth  mncli  certamtjr,  piedsdy  what  ma  said, 
or  was  not  said,  at  the  time  of  the  delivery  and  acceptance 
of  the  parcel;  and  it  is  more  than  probable  now,  that  either  the 
one  or  the  other  may  very  honestly  testify  to  his  mental  conclu- 
sions at  the  time  as  positive  declarations  or  denials.  But  we 
are  perhaps  to  suppose  that  all  this  was  fairly  brought  to  the 
mind  of  the  jury,  together  with  the  very  strong  improbability 
that  any  special  contract,  in  terms,  shotdd  have  been  made  at 
the  time,  if  the  same  captain  was  in  the  constant  practice  of 
carrying  similar  parcels  to  the  same  place  for  the  same  bank, 
and  his  practice  in  regard  to  the  delivery  to  the  wharfinger  was 
made  known  to  the  plaintiffs  and  not  objected  to  by  them,  as 
testified  by  Phillips — thus  making  his  testimony  in  one  view 
almost  as  truly  positive  as  that  of  Seymour,  but  in  a  manner 
not  BO  obviously  so  perhaps. 

The  only  difficulty  which  the  court,  from  the  first,  have  ever 
felt  in  this  case  has  been  in  regard  to  the  extent  of  the  de- 
fendants' undertaking  to  convey  the  parcel;  in  other  words,  as 
to  the  extent  and  termination  of  the  transit  or  carriage  by  the 
defendants.  The  couniy  court,  in  the  trial  of  this  case,  seem  to 
have  assumed  that  in  the  law  of  carriers  there  was  a  general, 
well-defined  rule  upon  this  subject,  and  that  the  defendants  were 
attempting  to  escape  from  its  operation  by  means  of  some  local 
usage  or  custom,  in  contravention  of  the  general  rules  of  law 
upon  the  subject.  In  this  view  of  the  case,  the  defendants 
were  justly  held  to  great  strictness  in  the  proof  of  the  usage. 
It  becomes,  therefore,  of  chief  importance  to  determine  how  far 
there  is  any  such  general  rule  of  law  as  that  which  is  assumed  in 
the  decision  of  the  case  in  the  court  below.  If  the  law  fixes  the 
extent  of  the  contract  in  every  instance,  in  the  manner  asstmied, 
then  most  undoubtedly  are  the  defendants  liable  in  this  case, 
unless  they  can  show,  in  the  manner  required,  some  controlling 
usage.  But  if,  upon  examination,  it  shall  appear  that  there  is 
no  rule  of  law  applicable  to  the  subject,  and  the  extent  of  the 
transit  is  matter  resting  altogether  in  proof,  then  the  course  of 
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bnsinesa  at  the  place  of  destination^  the  usage  or  practice  of  the 
defendants  and  other  carriers,  if  any,  at  that  port  and  at  that 
wharf,  become  eflsential  and  controlling  ingredients  in  the  con- 
tract itself. 

There  is  no  doabt^  from  the  history  of  the  carrying  business 
in  England  until  a  late  period,  that  the  carriers  employed  their 
own  porters  to  deliver  their  parcels  at  the  seyeral  stopping 
places  on  the  route.  A  common  carrier  by  land  was  then  in 
that  country  of  a  distinct,  well-known,  and  well-defined  class  of 
men,  almost  as  much  so  as  any  public  officer.  And  their  char- 
acter, responsibility,  and  course  of  business  being  well  settled 
and  well  known,  those  who  dealt  with  them  acted  upon  the 
faith  of  their  making  a  personal  deliTery  of  their  parcels  at  their 
seyeral  stopping  places.  Hyde  v.  Jk'erU  S  Mersey  Nov.  Co.,  5  T. 
R.  889,  is  decided  upon  this  ground,  and  upon  the  additional  fact 
that  the  carriers  charged  for  cartage  to  the  house  of  the  con- 
signee, thus  showing  that  they  so  understood  the  contract. 
Stephenson  y.  Hart,  4  Bing.  476,  assumes  the  same  general  rale 
as  applicable  to  carriers  by  land.  But  in  this  case  it  was'  con- 
sidered a  fair  inquiry  for  the  jury,  ''whether  the  defendants 
had  deliyered  the  box  according  to  the  due  course  of  their 
business  as  carriers."  There  is  also  a  class  of  cases  where  the 
carrier  has  been  held  liable  in  troyer  as  for  a  tort  for  deliyery 
to  a  wrong  person.  Duff  y.  Budd,  8  Brod.  &  B.  177,  is  of  this 
number.  But  in  this  case  it  was  held  to  be  matter  of  fact  for 
the  jury  whether  the  defendant  was  guilty  of  negligence. 

But  this  class  of  carriers  (by  land  and  with  wagons),  it  must 
be  borne  in  mind,  is  the  yery  extreme  case  in  the  books,  where 
the  obligation  to  a  personal  deliyery  is  held.  And  here  eyen 
that  rule  is  not  regarded  as  altogether  uniform  and  matter  of 
coiirse,  but  only  the  natural  inference  in  the  absence  of  proof  to 
the  contrary.  But  this  rule  of  law,  if  it  may  be  called  so,  has 
neyer  been  applied  to  stage-coach  proprietors,  eyen  those  who 
cany  parcels  in  this  country,  or  certainly  not  uniformly.  Gibson 
y.  Culver,  17  Wend.  805,  decides  that  in  such  case  the  obliga- 
tion of  the  carrier  only  extends  to  the  deliyery  of  the  parcels, 
according  to  the  course  of  his  business,  at  his  usual  stopping 
places. 

There  has  been  an  attempt  to  push  one  department  of  the  law 
of  carriers  into  an  absurd  extreme,  as  it  seems  to  us,  by  a  mis- 
application of  this  rule  of  the  carrier  being  bound  to  make  a 
personaT  deliyery.  That  is,  by  holding  the  first  carrier,  upon  a 
route  consisting  of  a  succession  of  carriers,  liable  for  the  safe 
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delivery  of  all  artioles  at  iheir  ultimate  destination.  MUachamp 
▼.  LancoHter  S  P.  BaUway  Co.,  8  Mee.  &  W.  421>  is  the  only 
English  case  much  relied  upon  in  favor  of  any  snch  proposition, 
and  that  case  is,  by  the  court,  put  upon  the  ground  of  the  parfio- 
olar  contract  in  the  case;  and  also  that  "  all  convenience  is  "  in 
fiivor  of  such  a  rule,  "  and  there  is  no  authority  against  it,''  as 
said  by  Baron  Bolfe,  in  giving  judgment.  8t  John  v.  Van  Sant- 
voord^  25  Wend.  660,  assumed  similar  ground.  But  this  court,  in 
Farmer^  etc.  Bank  v.  Ohamplain  T.  Co.,  16  Yt.  52  [42  Am.  Deo. 
491],  did  not  consider  that  decision  as  sound  law  or  good  sense; 
and  it  has  since  been  reversed  in  the  court  of  errors:  Van  SanU 
voord  V.  8L  John,  6  Hill,  158;  and  this  last  decision  is  expressly 
recognized  by  this  court:  Farmers'  S  M.  Bank  v.  Champlain  T. 
Co, ,  18  Yt.  131.  Weed  v.  Scheneciady  d  SaraiogaeUi.  B,  B.  Co. ,  19 
Wend.  534,  is  considered  by  many  as  having  adopted  the  same 
view  of  the  subject.  But  that  case  is  readily  reconciled  with 
the  general  rule  upon  this  subject,  that  each  carrier  is  only 
bound  to  the  end  of  his  own  route,  and  for  a  delivery  to  the 
next  carrier,  by  the  consideration  that  in  this  case  there  was  a 
kind  of  partnership  connection  between  the  first  company  and 
the  other  companies  constituting  the  entire  route,  and  also  that 
the  first  carriers  took  pay  and  gave  a  ticket  through,  which  is 
most  relied  upon  by  the  court  But  see  opinion  of  Walworth, 
Chancellor,  in  Van  Samtvoord  v.  8L  John,  6  Hill,  158.  And  in 
such  cases,  where  the  first  company  gives  a  ticket  and  takes  pay 
through,  it  may  be  fairly  considered  equivalent  to  an  undertak- 
ing to  be  responsible  throughout  the  entire  route.  The  case  of 
BenneU  v.  FUyaw,  1  Fla.  408,  is  referred  to  in  Angell  on  Gurri- 
ers,  sec.  95,  note  1,  as  favoring  this  view  of  the  subject. 

The  rule  laid  down  in  Chmide  v.  Treni  S  M.  Nov.  Co.,^  T.  B. 
581,  that  each  carrier,  in  the  absence  of  quedal  contract,  is  only 
liable  for  the  extent  of  his  own  route,  and  the  safe  storage  and 
delivery  to  the  next  carrier,  is  undoubtedly  the  better,  the  more 
just  and  rational,  and  the  more  generally  recognized  rule  upon 
the  subject:  AMey  v.  Kellogg,  8  Ck)w.  223.  This  is  the  case  of 
goods  carried  by  water  from  New  York  to  Troy,  to  be  put  on 
board  a  canal-boat  at  that  place  and  forwarded  to  the  north,  and 
the  goods  were  lost  by  the  upsetting  of  the  canal-boat,  and  the 
defendants  were  held  not  liable  for  the  loss  beyond  their  own 
route.  The  cases  aU  seem  to  regard  this  as  the  general  rule 
upon  this  subject,  with  the  exception  of  those  above  referred  to; 
one  o(  which,  Mwschamp  v.  Lancaxiier  etc.  BaUway  Co.,  8  Mee.  & 
W.  421,  considers  it  chiefly  a  matter  of  fact  to  be  determined 


80  F.  &  M.  Bank  t;.  Champ.  Tbakb.  Co.   [Yermoiit» 

bj  the  juxy,  as  to  the  extent  of  the  undertakiiig;  one,  8L  Jokm 
Y.  Van  Santvoord,  26  Wend.  660,  has  been  disregarded  by  this 
conrtt  and  reversed  hy  their  own  court  of  errors:  Van  Sanivoard 
T.  St.  Ji^n,  6  Hill»  168;  one,  EoUMter  t.  Nawlen,  19  Wend.  234 
[32  Am.  Dec.  456],  is  the  case  of  ticketing  through  upon  con- 
nected lines;  and  one,  BenneU  y.  FUyaw,  1  Fla.  403, 1  haye  not 
seen. 

But  the  rule  of  law  and  the  course  of  business,  in  regard  to 
carriage  by  water,  haye  always  been  considered  different  from 
land  carriage.  In  regard  to  foreign  carriage,  it  is  perfeotlj 
well  settled  that  a  delivery  at  the  wharf,  even  without  notice, 
unless  there  be  some  special  undertaking  in  the  bill  of  lading,  is 
sufficient.  The  consignee  is  presumed  to  have  received,  &om 
his  correspondent,  a  copy  of  the  bill  of  lading,  and  he  is  bound 
to  take  notice  of  the  time  of  the  arrival  of  the  ship:  Cope  v. 
Cordova,  1  Rawle,  203;  Angell  on  Carriers,  sees.  812, 313,  et  seq. ; 
2  Kent's  Com.  604,  606,  and  notes.  The  cases  are  all  one  way 
in  regard  to  foreign  carriers  by  water  upon  this  point. 

But  a  distinction  is  attempted  in  most  of  the  cases  between 
the  foreign  and  the  internal  and  coasting  carrying  business,  in 
regard  to  the  delivery  or  landing  upon  the  wharf  being  suffi- 
cient to  exonerate  the  carrier.  Osttxmder  v.  Broum,  16  Johns. 
39  [8  Am.  Dec.  211],  holds  that  such  a  deposit  is  not  sufficient. 
The  carrier  must  continue  his  custody  till  the  consignee  has  had 
sufficient  time  after  the  landing  of  the  goods  and  notice  to  him 
to  come  and  take  them  away.  After  that  the  carrier  may  put 
them  in  storage.  But  we  apprehend  the  rule  here  laid  down 
will  be  found  to  have  been  very  essentially  qualified  by  the 
course  of  business  and  the  decisions  since  that  time.  The 
steamboats  and  railways  now  almost  monopolize  the  carrying 
business.  And  the  largest  amount  is  perhaps  already  in  this 
section  of  the  country  done  by  railways.  Their  course  of  doing 
the  business  is,  as  is  well  known,  to  build  storehouses  of  their 
own  at  all  the  stations,  and  upon  the  arrival  of  the  goods  put 
them  immediately  in  storage  without  giving  notice  to  any  one. 
In  Tfumaa  v.  The  Boston  and  Prov.  B.  B.  Corp.,  10  Met  472  [43 
Am.  Dec.  444],  it  is  clearly  shown  that  the  carrier  was  not  liable 
as  such  after  the  goods  were  put  in  storage.  And  this  decision 
seems  to  us  to  rest  upon  the  most  satisfactory  grounds. 

And  in  regard  to  water  carriers,  a  somewhat  similar  course  is, 
almost  of  necessity,  now  pursued.  The  rapidity  of  the  operations 
and  the  vast  amount  of  business  necessary  to  be  done  upoQ  these 
great  thoroughfares  almost  absolutely  preclude  the  possibility 
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olaeciirmg  a  personal  delxyeiy  or  notice  to  the  oonsignee,  i?ith« 
oat  a  moBt  disproportionate  increase  of  the  expense  of  freight^ 
which  the  owners  do  not  wish  to  incur.  It  would,  then,  as  it 
eeems  to  us,  be  most  unjust  and  unreasonable  to  require  this 
lahor  to  be  performed  by  carriers  without  compensation.  When 
the  water  carrying  business  at  a  particular  point  is  in  the  hands 
of  one  company  exclusively,  there  is  no  reason  to  doubt  that 
they  might  erect  their  own  storehouses  and  conduct  the  busi- 
ness much  as  the  railway  companies  do.  But  this  is  seldom  the 
ease.  And  the  owners  of  the  wharves  usually  erect  their  own 
storehouses,  and  appoint  some  one  to  take  charge  of  goods  and 
parcels  delivered  at  their  wharf  by  the  different  water  craft. 
This  person,  denominated  the  wharfinger,  is  as  much  a  public 
person  as  the  carrier  himself;  and  when  the  carrier,  by  steam- 
host  or  other  vessel,  in  the  due  and  ccMnmon  course  of  his  busi- 
ness, delivers  his  goods  or  parcels  into  the  custody  of  the 
wharfinger  upon  the  wharf,  we  have  no  doubt,  unless  there  is 
some  practice  or  usage  to  the  contrary,  the  transit  is  ended,  and 
his  responsibilily  as  earner  ceases.  That  was  so  considered  by 
this  court,  in  Sawyer  v.  JosUn,  20  Yt.  172  [49  Am.  Dec.  768], 
in  a  case  -where  every  member  of  the  court  considered  that  the 
justice  of  the  case  required  the  transit  to  be  prolonged  to  its 
utmost  legal  extension.  And  still  we  felt  compelled  to  say,, 
that  upon  the  delivery  upon  the  wharf,  where  the  consignee 
was  aoeoBtomed  to  receive  his  goods,  the  transit  was  at  an  end, 
and  the  goods,  in  contemplation  of  law,  had  reached  ttie  con- 


The  case  of  Chickering  v.  Ibwler,  4  Pick.  871,  shows  that  a 
delivery  at  the  wharf,  in  the  doe  coarse  of  business,  is  a  delivery 
to  the  consignee.  Quiggm  v.  Ihiff^  1  Mee.  &  W.  174,  and 
Packard  v.  Oeiinan,  6  Oow.  757  (16  Am.  Dec  475],  indirectly 
favor  the  same  view  of  the  subject.  And  all  the  casee^,  almoi^ 
without  exception,  tegaxd  the  question  of  the  time  and  place 
when  the  duty  of  the  carrier  ends  as  one  <tf  contract,  to  be  de- 
termined by  Uie  jury,  from  a  consideration  of  all  that  was  said 
by  either  party,  at  the  time  of  the  delivery  and  acceptance  of 
the  parcels  by  the  carrien,  thaeonrseof  the  business,  the  practice 
of  the  carrier,  and  aU  other  ajtwnding  circumstances,  the  same 
as  any  other  contract,  in  osder  to  determine  the  intention  of  the 
parties. 

The  inquiry,  then,  in  the  present  case,  must  come  to  this  be- 
fore the  jarjf  wlietherit  mas  reasonable  for  the  plaintiflh,  under 
the  eirenzniitanoes,  to  expeot  the  defendants  to  do  more  than  to 

Ail  Dm.  Voi-  LVI^-C 
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deliver  the  parcel  to  the  wharfinger.  If  not,  then  that  was  the 
contract,  and  that  ended  their  responsibiliiy,  and  the  plaintiflh 
can  not  complain  of  the  defendants  because  the  wharfinger  was 
onfaithful.  The  defendants,  unless  thej  have,  either  expressly 
or  by  fair  implication,  undertaken,  on  their  part,  to  do  some- 
thing more  than  deliver  the  parcel  to  the  wharfinger,  are  no 
more  liable  for  its  loss  than  they  would  have  been  had  it  been 
lost  upon  ever  so  extensive  a  route  of  successive  carriers,  had  it 
been  intended  to  reach  some  remote  destination  in  that  mode. 
But  if  the  plaintiffs  can  satisfy  the  jury  that  from  the  circum- 
stance attending  the  delivery,  or  the  course  of  the  business, 
they  were  fairly  justified  in  expecting  the  defendants  to  make  a 
personal  delivery  at  the  bank,  they  must  recover;  otherwise  it 
seems  to  us  the  case  is  with  the  defendants. 

This  was  the  view  taken  of  this  case  when  it  first  came  be- 
fore this  court,  and  distinctly  expressed,  as  we  supposed,  by 
the  learned  chief  justice,  who  then  said:  ''But  when  it  is  un- 
derstood, by  the  contracting  parties,  that  the  carrier  is  to 
deliver  them  to  another  [that  is,  the  wharfinger],  or  at  a  cer- 
tain place  [that  is,  the  wharf],  the  duty  of  the  carrier  termi- 
nates  at  that  particular  place;  and  the  responsibiliiy  ceases  on 
the  delivery,  at  that  place,  to  and  the  receipt  by  any  person 
authorized  there  to  receive  them."  And  the  same  is  substan- 
tially reaffirmed  by  the  learned  judge  who  delivered  the  opinion 
of  this  court  in  Farmen^  A  Mechanu^  Bank  v.  Cfhamplain  T, 
Co.,  18  Vt.  131. 

A  great  deal  more  might  be  said,  undoubtedly,  in  regard  to 
the  just  ground  of  expectation  in  the  present  case,  that  the  de- 
fendants would  make  a  personal  delivery  at  the  bank,  aside  from 
any  special  contract  to  that  effect.  It  is  true,  the  parcel  was  a 
valuable  one,  but  one  like  others  constantly  carried  on  the 
same  route,  as  it  would  seem.  The  plaintiffs  had  no  right  to 
expect  the  defendants  to  delay  their  boat  sufficient  time  to  go  to 
the  bank,  if  the  usual  course  was  merely  to  touch  at  the  wharf 
sufficient  time  to  unload  and  load  passengers  and  freight.  The 
claim  that  the  defendants  should  delay  sufficient  time  to  make 
a  personal  delivery  of  this  parcel  implies  also  that  they  should 
do  the  same  as  to  all  their  freight,  which  might  take,  in  some 
instances,  perhaps  a  large  portion  of  the  day.  Then,  as  to 
their  taking  the  responsibility  of  the  faithfulness  of  the  wharf- 
inger, we  see  no  reason  in  it  whatever,  unless  they  so  contracted 
to  do,  any  more  than  that  they  should  be  bound  for  the  safe 
delivery  of  all  their  freight  at  its  ultimate  destination,  however 
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remote.  This  is  a  risk  which,  in  the  absence  of  all  contract, 
Bhould  natnrallj  and  justly  fall  apon  the  plaintiffs,  for  whose 
benefit  the  wharfinger  was  acting. 

It  might  be  consoling  to  the  carriers  and  to  others  if  we  could 
by  down  a  role  of  law  somewhat  more  definite  in  this  case* 
Bat  from  the  almost  infinite  diversify  of  drcumstanoee  as  to 
steamboat  carriage,  that  is  impossible.  There  will  usually  be,  at 
eveiy  place,  some  fixed  course  of  doing  the  business,  which  will 
be  reasonable,  or  it  would  not  be  submitted  to,  and  which  will  be 
easily  ascertained  on  inquiry,  and  with  reference  to  which  con- 
tracts will  be  made,  and  which  it  is  equally  the  interest  and  the 
duty  of  both  parties  to  ascertain  before  they  make  contracts, 
and  which  it  would  be  esteemed  culpable  negligence  in  any  one 
not  to  ascertain,  so  far  as  was  important  to  the  correct  under- 
standing of  contracts  which  he  was  making. 

The  fact  that  the  wharfinger  made  no  charge  to  any  one  for 
deliTering  these  parcels,  and  that  he  expected  similar  favors 
from  the  steamboat  captain  in  return,  so  to  speak,  does  not 
seem  to  ub  decisiYe  at  all  upon  the  question  of  the  undertak- 
ing of  the  defendants,  although  no  doabt  entitled  to  considera^ 
tion  in  connection  with  the  other  &cts.  If  he  had  made  a 
charge,  he  might  have  demanded  it  upon  the  delivery  of  the  par- 
cel; or  if  the  captain  of  the  boat  had  actually  received  the  whole 
freight  in  advance,  expecting  to  pay  a  portion  to  the  wharfinger^ 
it  would  certainly  not  be  decisive  as  to  the  termination  of  the 
liability  of  the  carrier  as  such.  On  most  of  our  routes  it  is 
common  sometimes  to  take  pay  in  advance,  even  beyond  the 
first  route.  And  in  such  cases,  where  there  is  no  connection 
between  the  two  routes  in  the  way  of  business^if  the  first  car- 
rier delivers  his  parcel,  at  the  end  of  his  route,  to  the  next  car- 
rier, and  pays  him  what  remains  of  the  advance  pay,  he  is  no 
doubt  exonerated.  But  it  does  seem  to  us  that  this  portion  of 
the  case  makes  more  strongly  in  favor  of  the  plaintifls  than  any- 
thing else  in  the  case  at  present. 

Judgment  reversed,  and  case  remanded. 


SeToral  of  the  dtatioiit  of  the  prindpal  oaae  are  giTen  in  the  notei  to 
Figrmen^  A  MtckamM  Bamk  v.  CkampUdm  Tra$upoftation  Co.^  42  Am.  I>eo. 
491,  bat  for  the  sake  of  ooovenxenoe  thej  wiU  be  repeated  here  inappropriate 
refereuoes.  The  opinion  of  Redfield,  J.,  in  the  principal  oaae  will  be  found 
le-ieported  in  2  Bedf .  Am.  Baflw.  Gaa.  62. 

Cobpobatiok's  Powxbs  ab  Cdmmoh  Cabiuxr  uhdbb  Cbartxr.— The 
principal  caae  ia  dted  in  Michigan  tie.  R.  R.  v.  MeDammgh,  21  Mich.  196,  to 
Ihe  point  that  companiea  incorporated  nnder  chartera  which  simply  permit 
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Imt  do  not  require  them  to  undertake  the  bomneas  of  oommon  oaniefB,  beoome 
sach  as  to  any  particular  kind  of  property  (though  Buch  as  comes  within  all 
the  reasons  of  the  kw  of  carriers),  or  as  to  any  particular  portion  of  their 
route,  only  so  far  as  they  hold  themselves  out  as  such,  and  are  under  no  obli- 
gations to  carry  otherwise,  or  other  kinds  of  property,  than  they  puhlidy 
profess  to  carry;  and  see  Farmer^  4b  Mechanies*  Bank  y.  Chaayalain  Traam- 
portatum  Co.,  42  Am.  Deo.  491;  Knox  y.  Rwes^  48  Id.  97. 

CoMMoir  Carrikk,  when  Such,  or  Bank  Bills:  Farmen?  A  MepkaaAc§ 
Bank  ▼.  Champlain  TranaportatUm  Co.,  42  Am.  Deo.  491;  Knoaa  ▼.  JKves,  48 
Id.  97. 

Common  Cabbier's  EESPONsiBiLiTr  iob  ns  Agent's  OoNnuofis  fob 
Cabbtino:  See  Beynolds  ▼.  Toppan,  8  Am.  Deo.  110;  Ward  t.  Ortm,  16  Id. 
437;  Keene  v.  Luardi,  26  Id.  478;  McClure  y.  Biehardstm,  33  Id.  106;  JTefff 
▼.  Benedia,  3^  Id.  530;  MajfoU  v.  Boston  df  M.  B,  i?.,  49  Id.  149. 

Common  Cabbieb*s  Tjabtltty  whether  Ajtfected  bt  its  Sebyant  Ap- 
ntOFBiATiNO  Monet  Beceiyed  fob  Carrting:  See  MayaU  y.  Boston  A  M. 
A  A.,  49  Am.  Deo.  149;  Bean  y.  Siurieoanl,  28  Id.  389. 

Common  Carrier's  Power  to  Limit  Liabiutt  bt  Kotioe:  See  CoU  y. 
Ooodwm^  32  Am.  Deo.  470,  and  note  discussing  the  question;  HolUster  y. 
NowUn^  Id.  455,  and  note;  Hale  y.  New  Jersey  Steam  Nov,  Co,,  39  Id.  398; 
Logan  y.  Pontehartrain  B.  B,,  43  Id.  199;  lUh  y.  Chapman,  46  Id.  393; 
Laing  y.  Colder,  49  Id.  533.  The  principal  case  has  been  cited  to  the  point 
that  a  mere  general  notice,  when  brought  to  the  knowledge  of  the  owner  of 
goods  carried,  will  not  haYe  the  effect  to  limit  a  oommon  carrier's  conmion- 
law  liability,  unless  it  clearly  appears  that  the  owner  expressly  assented  to 
that,  as  forming  the  basis  of  the  contract,  in  Western  Transportation  Co.  y. 
Newhall,  24  IlL  470;  Oppenheimer  v.  U.  8,  Express  Co.,  69  Id.  67;  Jvdson  y. 
Western  B,  B,,  6  Allen,  492;  but  a  common  carrier  may,  by  such  notice, 
limit  his  responsibility  for  carrying  certain  commodities  beyond  the  line  of 
his  general  business,  or  may  make  his  responsibility  depend  upon  oertain 
conditions,  as  having  notice  of  the  kind,  quantity,  Yalue,  etc,  of  the  things 
delivered  for  carriage:  Earnest  y.  Express  Co,,  1  Woods,  578,  quoting  the 
principal  case  with  approval 

Common  Carrier's  Power  to  Limit  Liabilttt  bt  Ezfbess  Aobbb- 
ment:  See  Atwood  v.  Belianoe  Transportation  Co.,  34  Am.  Dea  503;  Bing^ 
ham  V.  Sogers,  40  Id.  581;  Swindler  v.  HilUard,  45  Id.  732;  Soger  y.  Ports- 
mouth etc.  B.  B.,  50  Id.  659;  note  to  CoJs  y.  Ooodwin,  32  Id.  495,  where  the 
subject  is  discussed  at  length. 

Common  Cabbier  whetheb  Bound  to  Notift  Consignee  of  Abbiyal 
OF  QooDS:  The  rule  in  2  Redf.  on  Bailw.,  sec.  175,  that  a  carrito  by  railroad 
Is  not  bound  to  notify  the  consignee  of  the  arrival  of  the  goods,  to  which  the 
author  cites  the  principal  case,  with  others,  is  not  reguded  as  setUed  in 
Mie?iigan  etc.  B.  B.  y.  Bivens,  13  Ind.  267,  the  court  saying,  by  way  of  diUwn, 
however,  that  "if  these  caiies  be  considered  as  deciding  the  proposition,  there 
are  others  which  hold  the  other  way." 

Tebmination  of  Common  Cabrier's  Bbsponsibilitt:  See  Farmen^  do  Me- 
cAantc*'  Bavkk  v.  ChampkUn  7\unsportation  Co.,  42  Am.  Dec.  491,  and  prior 
cases  in  note  thereto;  Thomas  v.  Boston  etc.  B.B.,4Z  Id.  444;  Fisk  y.  Newton,  Id. 
649,  and  note;  Parker  y.  Flagg,  45  Id.  101;  Sawyer  y.  Joslm,  49  Id.  768;  Stonis 
Y.  Waitt,  62  Id.  621.  A  common  carrier  may  make  a  valid  contract  to  carry 
passengers  and  freight  beyond  the  limits  of  its  own  road,  aud  thus  be  reepon- 
iiblefor  the  acts  or  negjleoti  of  other  carriers:  WkeiierY.  SanFretneioeotte.  R, 
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B.,  31  C^  53;  ^oye*  v.  BvOandSB.  B.  i7.»27  Vt.  111.  both  dting  the  prin- 
cipal case;  bat  where  a  carrier  receives  goods  marked  for  a  particular  destt- 
natioii  beyond  its  line,  and  does  not  expressly  undertake  to  deliver  them  al 
the  point  designated,  its  implied  contract,  in  the  absence  of  usage  to  the  cod,- 
tnury,  is  only  to  transport  them  over  its  own  line,  and  forward  them  from  its 
terminus:  McMillan  ▼.  Midugan  etc  B,  B.,  16  Mich.  120;  NvUmg  v.  C<mr 
neeticta  Biver  J2.  B.,  I  Gray,  505;  Darling  v.  Boston  etc,  R  /?.,  11  Allen, 
297,  299;  Packard  ▼.  Tafflor,  So  Ark.  411;  Stewart  v.  Terre  Hanteete.  B.  J?., 
1  McCrary,  314,  all  citing  the  principal  case.  Usage  is  an  important  el^ 
ment  in  determining  when  the  transit  ends.  See  Farwtenf  A  Mechaniaf 
Bank  v.  Champlain  Transportation  Co.,  42  Am.  Dee.  491,  and  cases  in  note 
thereto.  In  2  Piars.  on  Con.  *187,  note,  the  principal  case  is  quoted  from  and 
said  to  be  one  of  the  strongest  cases  in  the  books  on  the  point  that  in  deter- 
mining what  is  a  sufficient  delivery  of  goods  by  a  carrier  to  dischaige  him  of 
liability,  usage  has  great  influence;  and  see  this  quotation  in  2  Bedf.  <m 
Kailw.,  sec.  175.  On  this  proposition  the  principal  case  has  been  cited  in 
(humit  ▼.  Ilenshaw,  35  Vt.  619;  Blumenthal  v.  Brainerd,  38  Id.  413;  /Htfs- 
burgh  etc  B'y  v.  Nash,  43  Ind.  427;  lUmois  Cent.  B.  B.  t.  CopeJand,  24  111. 
337;  Conwajf  Bank  v.  Amerieain  Express  Co.,  8  Allen,  515;  Darttngv.  Bosttm 
de.  B.  B.,  11  Id.  296;  LovOand  v.  Burhe,  120  Mass.  412;  and  in  Hooper  v. 
Chicago  etc  iTy,  27  Wis.  92,  the  principal  case  and  Oidmit  t.  HenshoM,  35 
Vt  619,  supra,  were  said  to  be  ''valuable  as  showing  the  importance  of  the 
eouise  of  business  or  pxaotioe  of  the  carrier  in  determining*  when  the  transil 
sods." 

AwiBMATiVB  Tbstimont  Outwxiobs  KioAnvs,  as  a  geneial  rale:  AiOs 
V.  Homse,  50  Am.  Deo.  829. 


TowNB  V.  Wjlet. 

pBTmioaT.aw.] 
laiAST  Bailxb  IB  LiABLB  voR  CoNVXBSioN  when  he^departi  from  tho  ob- 
ject of  the  bailment)  although  so  long  as  he  keeps  within  its  terms  hii 
infancy  is  a  protection. 

Tboysk  for  a  horse.    The  opinion  states  the  facta. 

Baxter  and  SUmghion^  for  the  plaintifEs. 

C.  L  Walker  and  O.  B.  Kellogg,  for  the  defendant. 

By  Oonrt,  Bedvieu),  J.  This  is  an  action  on  the  case^  in 
trover^  for  the  conversion  of  a  certain  horse.  The  facts  which 
appeared  on  the  trial  were,  that  the  defendant^  being  an  infant 
of  twenty  years,  hired  of  the  plaintiffs,  who  were  livery-stable 
keepers  at  Bellows  Falls,  the  horse  in  question  to  go  to  Brattle- 
borough  and  back  the  same  day.  He  went  to  Brattleborough 
and  returned  by  a  circuitous  route,  nearly  doubling  the  distance, 
which,  in  a  direct  course,  is  twenty-three  miles;  at  about  eight 
o'clock  in  the  evening  went  to  a  house  in  Westminster,  and 
remained  until  four  o'clock  the  next  morning,  the  night  being 
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cool  and  windy,  and  the  hone  exposed  during  the  whole  night, 
without  sheltering  or  covering  of  yiy  kind.  This  was  on  the 
thirteenth  of  July,  and  the  horse,  when  returned  to  the  plaint- 
iffs the  next  morning,  was  sick,  ate  nothing,  and  died  in  five  or 
six  days,  from  the  oyerdriving  and  exposure.  The  court  charged 
the  jury  that  these  facts  constituted  a  conversion  by  the  defend- 
ant, and  that  his  infancy  was  no  bar  to  the  action,  and  that  the 
plaintiffs  were  entitled  to  recover  the  value  of  the  horse  at  the 
time  of  conversion,  which  would  be  when  the  defendant  departed 
from  the  use  for  which  he  hired  the  beast. 

The  cases  upon  the  subject  of  the  liability  of  infants  for  torts, 
when  viewed  with  reference  to  their  facts,  may  not  seem  altogether 
consistent;  but  when  the  principle  upon  which  the  courts  profess 
to  proceed  is  examined,  they  will  all  be  found  to  be  placed  upon 
the  same  ground;  and  no  case  is  to  be  regarded  as  authority,  ex- 
cept for  the  principle  upon  which  the  courts  professed  to  proceed 
in  deciding  it.  In  all  the  cases,  then,  upon  this  subject,  it  will 
be  found  that  the  courts  profess  to  hold  infants  liable  for  positive 
substantial  torts,  but  not  for  violations  of  contract  merely, 
although  by  construction  the  party  claiming  redress  may  be 
allowed,  by  the  general  rules  of  pleading,  to  declare  in  tort  or 
contract,  at  his  election.  Jennings  v.  RundaU^  8  T.  B.  835,  was 
entirely  of  this  character.  The  form  of  the  action  was  trespass 
on  the  case,  for  immoderately  driving  a  mare,  let  to  hire  by  the 
plaintiff  to  the  defendant,  and  trover  for  conversion.  The  de- 
fendant pleaded  infancy  to  the  counts  for  immoderately  driving, 
and  the  plaintiff  demurred;  and  Lord  Kenyon,  in  giving  judg- 
ment, speaks  of  the  defendant  as  a  lad.  But  in  eveiy  view  of 
the  case,  the  defendant  was  guilty  of  a  mere  omissiou,  a  non- 
feasance, or  breach  of  the  implied  contract,  to  use  the  beast  dis- 
creetly and  carefully,  and  he  had  judgment. 

Bristow  V.  Eastman^  1  Esp.  172,  was  cusswmpgU  for  money  had 
and  received,  and  on  trial  it  appeared  that  the  defendant  had 
obtained  the  money  while  in  the  plaintiff's  employ  by  a  substan- 
tial fraud,  in  making  overcharges  of  expenditures  on  account 
of  the  plaintiff's  business,  and  thus  effecting  a  false  settlement 
with  the  plaintiff.  Lord  Kenyon  said,  that  although  the  action 
was  in  form  assumpsit^  it  was  in  substance  for  a  tort,  and  the 
plaintiff  might  have  maintained  trover,  and  gave  judgment  for 
the  plaintiff. 

Green  v.  Oreenbank^  2  Marsh.  486,  professes  to  go  upon  the 
same  ground  as  the  two  last;  but  the  facts  here  show  more  of 
tort  in  the  defendant  than  Jenninga  v.  BundaU^  supra;  and  one 
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case  in  this  state,  We^i  ▼.  Moore,  14  Yt  447  [39  Axo.  Deo.  235], 
profeflsiiig  to  follow  this  case,  has  perhaps  pushed  it  somewhat 
to  an  extreme.  The  facts  in  this  latter  case  showed  perhaps 
something  more  than  a  mere  non-feasance  or  breach  of  contract. 
But  this  case  also  professes  to  go  upon  the  same  general  ground, 
and  the  court  deciding  it  are  alone  responsible  for  the  construc- 
tion of  its  facts. 

Applying  these  general  principles  to  the  case  before  us,  it 
seems  to  us  that  the  distinction  taken  in  the  court  below  is  the 
true  one.  So  long  as  the  defendant  kept  within  the  terms  of 
the  bailment,  his  infancy  was  a  protection  to  him,  whether  he 
neglected  to  take  proper  care  of  the  horse  or  to  driye  him  mod- 
erately. But  when  he  departs  from  the  object  of  the  bailment, 
it  amounts  to  a  conyersion  of  the  property,  and  he  is  liable  as 
much  as  if  be  had  taken  the  horse  in  the  first  instance  without 
pennission.  And  this  is  no  hardship;  for  the  infant  as  well 
knows  that  he  is  perpetrating  a  positiye  and  substantial  wrong 
when  he  hires  a  horse  for  one  purpose  and  puts  him  to  an- 
other, as  he  does  when  he  takes  another's  property  by  way  of 


The  case  of  Homer  ▼.  Thunng,  3  Pick.  492,  is  in  all  its  leading 
facts,  and  erery  way  in  principle,  identical  with  the  present. 
The  case  of  FiU8  v.  BaU,  9  N.  H.  441,  goes  even  further  per- 
haps, and  yet  we  like  the  good  sense  and  Iotc  of  fair  dealing 
evinced  by  the  decision  of  that  case.  There  an  infant,  by  repre- 
senting himself  of  full  age,  gains  credit,  giving  his  note,  and 
when  sued  upon  the  note,  avoids  it  on  the  ground  of  infancy. 
The  court  held  him  liable  for  the  goods  in  trespass  on  the  case. 
It  may  not  be  important  to  inquire  how  far  this  decision  will 
stand  with  Johnson  v.  Pie,  1  Lev.  1G9;  S.  C,  1  Eeb.  905,  913; 
1  Sid.  129;  10  Petersd.  Abr.  559,  or  with  some  other  of  the  old 
cases.  But  for  one  I  must  say  I  like  the  truthfulness  and  firm- 
ness evinced  in  the  decision.  It  seems  to  me  to  be  a  case  far 
more  worthy  of  respect  than  that  class  of  cases  where  the  courts 
iiave  shown  so  much  solicitude  to  give  the  infant  the  benefit  of 
Ay  Lord  Mansfield's  shield,  that  they  have  allowed  him  some- 
imes  to  use  his  privilege  as  a  weapon  of  offense  also.  The  case 
of  Vasse  v.  8mUh,  6  Cranch,  226,  goes  much  further  than  it  is 
iieedful  to  go  to  make  the  defendant  liable  in  the  present  case, 
ind  yet  not  further  than  sound  policy  and  a  proper  regard  fox 
fair  dealing  would  seem  to  require.  CampbeU  v.  Stakes,  2  Wend. 
137  [19  Am.  Dec.  661],  is  a  full  authority  for  the  plaintiff  in 
the  present  case.     And  if  no  case  in  point  were  produced,  it 
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seema  to  us,  npon  general  principleBy  the  plainfaff  is  entitled  to 
letain  his  verdiot. 
Judgment  affirmed. 

Invaites'  Liabiutt  lOB  ToBTs  Gbowinq  out  or  OR  Ck>irNJKmD  with 
Contracts:  See  Word  v.  Vance,  9  Am.  Dee.  683;  Peigne  v.  SuU^ft,  17  Id. 
756;  CampbeU  v.  Stahea,  19  Id.  661;  Penro9e  v.  Curren,  24  Id.  356;  note  to 
Humphrey  ▼.  DcugUus^  33  Id.  180,  where  the  question  is  discasBed  at  length; 
and  see  BurUy  v.  RusmU,  34  Id.  146;  Pwph  v.  KendaU,  37  Id.  240,  and  note; 
West  V,  Moore,  39  Id.  235;  Oreen  v.  Sperry,  42  Id.  519.  The  principal  case 
was  cited  in  Hall  v.  Corcorarij  107  Mass.  255,  to  the  point  that  a  bailee  who 
has  converted  the  thing  bailed  is  responsible  therefor  in  trover,  althoagh  his 
infancy  would  protect  him  from  liability  for  a  breach  of  the  contract  under 
which  the  goods  were  put  into  lus  hands;  and  in  Boot  t.  Steveneon^e  Adm*r, 
24  Ind.  120,  the  facts  and  the  ruling  of  the  principal  case  were  given,  but  it 
was  held  that  a  plea  of  infancy  was  good  where  the  bailment  was  of  money 
generally,  and  not  of  speclfio  bills  or  coins;  see  abo  the  principal  case  cited 
in  OiUon  t.  Spear,  38  Vt.  314,  as  referring  with  approbation  to  Fitte  v.  HaO, 
9  N.  H.  441,  in  regard  to  an  infant's  liability  for  feandulent  represeatation& 

Bailsb  when  Liable  for  Convbbsion  by  Misubsr  or  Bailed  Pbofkbtti 
See  Hart  v.  Skkmer,  42  Am.  Dec  500»  and  prior  cases  in  note;  Wbitloek  v. 
Heatrd,  48  Id.  73. 
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[29  TmiDMT,  466.] 
ADlCnaSXSATOBHAB  No  AUTHOBITT  TO  MORTGAGE  DbOXDEIIT^  BxAI.  BSBT^ATI 

to  extinguish  the  mortgagee's  dower  right  in  other  portions;  and  th« 
mortgagee  can  not  assert  a  claim  in  the  mortgaged  premises  against  the 
creditors  of  the  estate  unless  it  appears  that  some  portion  of  the  avails  of 
the  sale  of  her  dower  right  has  been  actually  paid  over  to  such  creditors. 

Administratob  sas  No  Rioht  to  Purchase  Estate  upok  Which  He  Ad- 
MIKISTEB8,  even  when  he  is  solvent  and  pays  full  price. 

Aomznistrator's  Aooountino  in  Probate  Court  will  hot  Concludi 
Proceedings  in  Equitt  against  him  to  compel  a  release,  for  the  benefit 
of  the  estate,  of  property  sold  to  himself,  for  the  price  of  which  he 
charged  himself  in  his  account;  nor  will  it  make  any  difference  that  on  a 
second  accounting  by  him  after  his  resignation,  and  about  the  time 
proceedings  were  commenced  in  equity,  he  was  charged  with  interest 
on  the  price  of  the  property  so  sold;  nor  that  on  accounting  an  order  of 
distribution  was  made  of  the  amount  found  in  his  hands. 

Administrator  de  Bonis  non  is  Proper  Party  to  Bring  Bill  in  Equttt 
to  compel  a  former  administrator  to  release  property  sold  to  himself. 

Bill  in  chanceiy.  The  bill  alleged  that  the  defendant  Jabea 
Sargeant  had  been  appointed  administrator  de  bonis  non  of 
Frederic  Pettee,  and  had  returned  an  inyentozy,  and  obtained 
an  order  to  eell  real  estate;  that  on  February  14,  1843,  he  ren- 
dered an  account  to  the  probate  court,  and  was  ordered  to  di»- 


Kak^,  lo51.]  Obeen  v.  Saboeant.  89 

tribiite  a  sum  resnaiidiig  in  his  hands  among  the  oreditorB  of 
ttie  estate,  bat  that  he  had  neglected  to  do  so,  and  an  execution 
iflsned  on  a  judgment  on  his  administrator's  bond  was  unsatisr 
fied,  he  and  his  sureties  being  insolTent;  that  on  Maj  21, 1843, 
the  orator  was  appointed  administrator  de  bonis  turn  in  his  stead; 
that  a  certain  brick  store  had  been  sold  under  the  order  of  sale 
for  three  thousand  dollars,  and  it  was  agreed,  for  the  purpose 
of  defrauding  creditors,  that  a  note  for  fiye  hundred  dollars  of 
the  purchase  price  should  remain  unpaid  until  a  suggested 
daim  of  dower  in  the  store,  by  Charlotte  Pettes,  mother  of  the 
deceased,  should  be  extinguished,  and  in  his  account  Sargeant 
charged  himself  with  but  two  thousand  fiye  hundred  dollars 
for  the  sale;  that  for  the  purpose  of  still  further  defrauding  the 
creditors,  a  sale  of  land,  known  as  the  '*  Clement  lot,"  for  which 
nothing  had  been  paid,  was  made  for  nine  hundred  and  sixty 
dollars  to  Charlotte  Pettes,  who  executed  a  quitclaim  deed  of 
the  lot  to  the  defendant  Simonda;  that  Simonds  then  mortgaged 
back  the  lot  to  Mrs.  Pettes  to  secure  the  payment  to  her  of 
sixty  dollars  annually  during  h^r  life,  and  Mxa.  Pettes  at  the 
same  time  executed  a  quitclaim  deed  to  the  grantee  of  the  store. 
The  prayer  was  that  Mrs.  Pettes  and  Sargeant  be  decreed  to 
release  all  their  claim  and  interest  in  the  '*  Clement  lot;**  that 
Simonds  should  convey  the  lot  to  the  orator,  and  that  Sargeant 
deliTer  to  the  orator  the  note  for  five  hundred  dollars  for  col- 
lection.    Sargeant  alleged  in  his  answer  that  Mrs.  Pettes  hav- 
ing declined  to  release  her  dower  claim  in  the  store,  and  insist- 
ing upon  being  paid  sixiy  dollars  per  year  therefor,  he  conveyed 
the  store  without  any  reservation  for  the  claixia^  he  himself  as- 
Boming  the  responsibility  of  removing  it;  that  the  five-hundred- 
dollar  note  was  to  be  deposited  with  a  third  person  and  remain 
unpaid  untQ  its  removal,  and  after  Mrs.  Pettes  had  released  her 
dower,  as  stated  in  the  bill,  he  had  received  the  note  and  had 
collected  thereon  three  hundred  and  thirteen  dollars  and  fifty-one 
cents,  for  which  sum  he  had  accounted  in  his  second  administra- 
tion account,  and  that  previous  to  the  commencement  of  this 
suit  he  had  assigned  the  note  to  a  third  person  for  a  valuable 
consideration;  that  the  sale  of  the  *'  Clement  lot"  was  made  for 
nine  hundred  and  sixty  dollars  to  Mrs.  Pettes,  in  good  faith  for 
the  highest  sum  bid,  and  she,  being  unable  to  make  the  payment^ 
conveyed  the  lot  to  Simonds,  and  received  his  note  and  mort- 
gage for  her  dower  interest  in  the  store,  at  the  rate  of  sixty  dol- 
lars per  year  during  her  life,  she  releasing  her  dower  claim; 
that  all  these  deeds  were  made  in  good  faith,  and  without  any 
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intent  to  defraad  tLe  creditors;  that  lie  had  charged  himself  in 
his  first  account  with  the  nine  hundred  and  sixiy  dollars  thus 
receiyed,  and  since  the  commencement  of  this  suit  the  probate 
court  had  charged  him  with  interest  from  the  time  of  the  sale 
up  to  the  time  of  rendering  his  second  account  on  December 
28, 1843;  that  Simonds  agreed,  when  the  deeds  were  deliyered, 
to  hold  the  lot  in  trust  for  Sargeant  after  being  indemnified  for 
his  liabilities,  and  since  the  commencement  of  this  suit  Simonds 
had  conveyed  the  lot,  subject  to  Mrs.  Pettes'  mortgage,  to  Sar- 
geant, who  reconyeyed  it  in  trust  to  Simonds  to  pay  the  avails 
of  a  sale  thereof  after  being  indemnified  to  the  creditors  of  the 
estate.  The  answer  of  Mrs.  Pettes,  besides  alleging  in  particu- 
lar her  daim  of  dower,  conformed,  with  Simonds'  answer,  as  to 
the  facts,  to  the  answer  of  Sargeant.  The  answers  were  trav- 
ersed, and  a  hearing  having  been  waived  before  the  master  as 
to  whether  any  part  of  the  dower  interest  had  been  paid  to  the 
creditors,  the  court  made  a  final  decree  for  the  release  of  the 
lot,  but  no  decree  was  made  as  to  the  five  hundred  dollars,  the 
parties  being  left  to  their  legal  rights. 

G.  Coolidffe,  for  the  orator. 

WaahbufTi  and  Manik^  for  the  defendants. 

By  Court,  Bsdfisld,  J.  The  only  questions  argued  in  the 
present  case  regard  the  liability  of  the  "Clement  lot"  to  be 
treated  as  still  a  part  of  the  assets  of  the  estate  of  Frederic  Pettes. 
This  is  resisted  upon  numerous  grounds,  none  of  which  seem 
altogether  satisfactory  to  this  court.  We  shall  dispose  of  them 
as  briefly  as  possible. 

1.  In  regard  to  Mrs.  Pettes'  claim,  it  may  be  said  that  there 
is  no  necessity  of  treating  her  dower  in  the  brick  store  and  the 
land  as  extinguished,  at  law  even,  in  order  to  grant  the  relief 
asked  for.  That  seems  1o  us  a  secondary  question  altogether. 
Allowing  that  she  had  a  subsisting  interest  in  that  lot  at  the 
time  of  the  sale  to  Marsh  (which  is  altogether  problematical),  it 
must  appear  that  some  portion  of  the  avails  of  the  sale  of  that 
interest  has  gone  to  the  benefit  of  the  estate  of  Frederic  Pettes^ 
in  order  to  give  her  any  equitable  lien  upon  the  **  Clement  lot" 
as  a  mortgage;  and  she  claimed  no  other  interest  during  her 
life-time.  She  never  had  and  never  claimed  any  interest  aa 
purchaser. 

And  in  order  to  answer  the  purpose  of  giving  her  an  equity  to 
hold  the  "Clement  lot"  against  the  creditors  of  Frederic  Pet- 
tes' estate,  her  money  must  have  actually  been  paid  over  to  them. 
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For  Saigeant,  as  adminifltoator,  had  no  anthoriiy  to  bi^  her 
intereei  in  the  brick  store  and  lot  and  mortgage  tiie  real  estate 
of  his  inteatate  to  pay  for  the  same,  hy  way  of  annuity  daring 
her  life.  And  being  bonnd  to  know  the  hiw,  she  had  no  right 
to  make  any  such  contract  with  him  as  administrator;  and  if 
she  did,  it  was  at  her  own  peril.  He  became  her  agent  in  re- 
oeiTing  the  money  of  Marsh  (eren  assuming  that  it  was  her 
money),  and  he  held  it  as  her  agent  until  he  actually  paid  it  oyer 
to  the  creditors,  unless  the  judgment  of  the  probate  court  has 
changed  the  matter — ^which  we  shall  hereafter  examine.  And 
the  defendants  haying  waiyed  a  hearing  before  the  master,  it 
must  now  be  treated  the  same  as  if  it  were  found  that  none  of 
the  ayails  of  Mrs.  Pettes'  estate  in  the  brick  store  went  to  the 
creditors  of  Frederic  Pettes. 

Jabez  Sargeant,  then,  being  merely  the  debtor  of  Mrs.  Pettes 
for  the  ayails  of  her  dower  in  the  brick  store  and  lot,  could  not 
mortgage  the  property  of  the  estate  to  secure  that  debt.  And 
the  transaction,  l^  which  the  title  of  the  "Clement  lot'*  was 
conyeyed  to  the  defendant  Simonds,  to  secure  the  payment  of 
an  annniiy  to  Mrs.  Pettes  and  the  remainder  in  trust  for  Sar- 
geant, is  nothing  more  nor  less  than  applying  the  property  of 
the  estate  to  secure  his  own  debt.  And  Mrs.  Pettes,  knowing 
all  the  facts,  is  bound  to  know  the  law  arising  upon  the  facts. 
We  do  not  think  it  necessary,  then,  to  go  into  the  inquiry,  what 
interest  Mrs.  Pettes  had  in  the  brick  store  and  lot.  This  dis- 
poses of  all  equity  in  Mrs.  Pettes,  as  superior  to  Sargeant. 

2.  It  is  claimed  that  Sargeant  had  an  absolute  title  to  the 
"  Clement  lot."  If  so,  his  proceeding  since  the  commencement 
of  this  suit,  under  the  adrice  of  counsel,  by  which  he  declared  a 
trust  for  the  remainder,  after  securing  Mrs.  Pettes,  in  fayor  of 
the  creditors  of  Federic  Pettes,  was  certainly  most  remarkable. 
It  must  either  haye  resulted  from  wrong  adrice  or  a  conscious- 
ness of  some  moral  or  equitable  infirmity  in  his  title.  But 
aside  from  that:  1.  The  administrator  has  no  right  to  become 
a  purchaser  of  the  estate  upon  which  he  administers,  eyen 
when  he  is  solyent  and  pays  the  full  price.  And  if  he  do 
80  indirectly,  it  is  competent  for  those  interested  in  the  estate, 
upon  discoyering  such  purchase  to  be  for  his  benefit,  or  in  a 
reasonable  time  thereafter,  to  compel  a  resale,  or  they  may  elect 
to  treat  him  as  a  purchaser.  2.  It  can  not  be  said  that  the 
passing  of  the  administration  accotmt,  and  charging  Sargeant 
with  the  amount  of  this  sale,  concludes  the  estate.  For  that  is 
a  thing  done  by  Sargeant  himself,  where  he  is  in  fact  both 
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plaintiff  and  defendant.  And  in  a  late  case  in  Addison  county^ 
Adams  v.  Adams,  22  Yt.  60,  such  an  accounting  was  held  to  be 
of  no  force»  as  against  a  proceeding  in  equity.  And  if  it  be  said 
that  such  a  judgment  can  not  be  attacked  thus  collaterally,  it 
should  be  borne  in  mind  that  this  came  in  by  way  of  defense, 
and  is  not  pleaded  by  way  of  estoppel,  but  only  by  way  of  re- 
cital; and  in  such  cases  the  judgment  is  merely  eyidence,  to  have 
such  effect  as  the  triers  of  the  matter  of  fact  deem  reason- 
able— ^which  in  most  cases  is  indeed  regarded  as  condusiye,  but 
in  the  present  case  could  not  be  esteemed  of  any  force,  because 
the  estate  was  represented  on  that  occasion  by  Sargeant,  who 
was  the  only  party  in  interest  adverse  to  them;  and  the  creditors 
were  evidently  not  aware  of  his  insolvency,  and  that  of  his  bail, 
or  that  he  would  not  pay  over  the  amount  of  the  sale.  And  in 
the  very  same  answer  Sargeant  sets  forth  his  having  now  con- 
veyed tlie  remainder  of  the  estate  to  Simonds,  in  trust  for  the 
ereditors  of  the  estate — thus,  in  effect,  waiving  all  benefit  of 
being  charged  in  his  administration  account  with  the  price  of  it. 

As  to  his  being  charged  with  interest  on  the  price,  in  his 
second  account,  that  is  a  mere  collateral  matter,  and  of  no  force, 
except  as  matter  of  evidence,  and  not  satisfactory  in  that  view. 
We  can  not  suppose  it  was  the  intention  of  the  present  adminis- 
trator thus  to  ratify  the  sale;  for  it  was  either  since  or  just 
about  the  time  of  the  institution  of  the  suit,  December,  1843, 
the  subpoena  to  the  bill  being  dated  December  1, 1843.  This 
item  of  interest  might  have  been  allowed  as  rent  actually  re- 
ceived by  Sargeant,  or  which  he  ought  to  have  received  between 
the  time  of  the  sale  in  February,  1841,  and  the  second  account- 
ing. 

As  to  the  charging  Sargeant  in  his  second  account  with 
money  received  on  the  five-hundred-dollar  note  given  for  what 
he  claimed  as  Mrs.  Pettes'  interest  in  the  brick  store,  it  passed 
doubtless  on  the  ground  that  she  did  not  regard  it  as  her  prop- 
erty, and  that  it  was  in  fact  the  property  of  the  estate.  And  it 
is  supposable,  and  even  probable,  that  it  might  have  been  al- 
lowed on  the  ground  that  Mrs.  Pettes  in  fact  had  no  interest 
whatever  in  the  brick  store,  which  was  most  undoubtedly  the 
fact,  and  her  interest  in  the  land  (if  she  had  not  relinquished  it, 
which  is  more  than  probable)  was  less  than  the  balance  of  the 
note,  which  Sargeant  sold  and  received  pay  for  and  never  ac- 
counted for,  even  in  form. 

As  to  the  decree  of  dividend,  it  is  but  a  portion  of  the 
judgment  passing  the  administration  account,  and  merits  the 
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same  consideratioii  only.  The  orator  is  the  proper  person  to 
faring  this  bill;  it  is  a  proper  matter  for  the  consideration  of  a 
eonrt  of  equity,  involving  both  matter  of  trust  and  of  fraud, 
both  of  which  are  eminently  matters  within  the  proper  cogni- 
zance of  such  court.  We  entertain  no  doubt  the  probate  court 
wiU  be  able  to  so  distribute  this  estate  as  to  do  justice  among 
the  creditors.  If  Sargeaot  or  his  sureties  should  ever  rise 
afaoTe  their  present  state  of  security  from  insolvency,  so  that  the 
ieuct  that  the  price  of  this  land  is  included  in  his  account  is  of 
any  practical  importance  to  them,  the  probate  court,  or  a  court 
of  equity,  will  readily  set  the  matter  in  a  safe  condition.  This 
property  has  not  fairly  and  fully  been  administered  upon  until 
it  reaches  its  ultimate  destination,  the  hands  of  the  just  cred- 
itors. The  sureties  of  Saigeant  have  no  equity  superior  to  that 
of  Sargeant  as  to  this  estate.  We  think  there  was  no  adequate 
remedy  at  law. 

We  think,  therefore,  that  the  decree  of  the  court  of  chancery 
should  be  affirmed  in  all  resi>ects,  and  the  case  remanded  to 
that  court  to  be  carried  into  effect. 


AdMIMIBTBATGR   ok   EXfiCOTOK  WHETBEB   VAT   PUBOHASB   PBOFBBTT   OV 

Eratx  fob  his  Owk  BssKwm  See  Byden  v.  Jonea^  0  Am.  Dec.  600;  FWow§ 
▼.  Felloum,  15  Id.  412;  Bromwm  y.  Oliver,  IQ  Id.  37;  Burch  v.  Lanta^  21  Id. 
458;  McClure  v.  MiUer,  Id.  522;  ScoU*8  Ex*x  v.  Oarion^s  Ex'r,  33  Id.  576,  578; 
Buekle»  t.  Lf^erty's  LegtUees,  40  Id.  752;  Bailey'a  AdnCx  v.  BMiMms,  42  Id. 
640;  Peanon  v.  Mordand,  45  Id.  819;  Erskine  v.  De  la  Baum,  49  Id.  751; 
UuMadman  v.  EaUeman,  51  Id.  493;  Wartiy  v.  Johnson,  52  Id.  899;  Pennoctt 
Appeal,  53  Id.  561. 

C0KCI.UBXVEKXS8  or  AOOOUNTINO  3T  AdMUTIBTBATOBS  or   EXEOUTOBS  Dff 

Pbobate  Coubt:  See  Sever  v.  BusM,  60  Am.  Bee.  811;  Oreen  ▼.  OreiglUonf 
48  Id.  742,  and  notes  thereto. 

AooouNTUvo  or  Abmikistbatobs  akb  Ezxcutobs  IK  Eqititt:  See  SaUet 
T.  WiUUxmBon,  85  Am.  Bee.  513;  Chreen  ▼.  OreighUm,  48  Id.  742,  and  notes. 

ADMnrisTBATOB  nx  Bonis  voir  Pbopkb  Pabtt  to  Gall  Fobmbb  ADimr- 
nr&AxeB  to  Aoooust:  Stede  v.  Moore,  53  Am.  Dec.  401,  and  note. 

BeUET  WHJEBB    ObSAIITABUI  WHBV  AdMZNISTBATOB  OB  EXBOITTOB  SXLUI 

Pbopbbtt  to  Hdcselt. — To  set  aside  purchases  made  by  executors  at  their 
own  sale,  heirs  most  resort  to  equity:  Worthy  ▼.  Johneon,  52  Am.  Deo.  399; 
bat  an  action  at  law  may  be  brought  by  an  administrator  de  bonis  non  to  set 
wide  a  f randulent  sale  by  the  administetor  in  chief,  where  it  is  unnecessary 
to  join  the  distribatees  or  creditors  of  the  estate:  SwinJ^e  Adm*r  v.  Snodgrass, 

id.im. 

InTMUBg  €fK  Moran  IB  BuwuTort  Haitob  will  not  be  suspended  pendi 
ii^tL««BaiiBation«fUsacoouife  Tmti^s  A^ppmU  S$  Am.  J)9o.  4M. 


M  Pabkhubst  v.  SumnuL  [VermoDi; 


Pabkhubgrf  v.  Summbb. 

[9S  Ymmmout,  5W.] 

JusuKsiiT  OonoLUDn  All  Mattkbs  Weigh  moRT  batb  uanr  Ubqkd 
BiroBi  AojUDiOATioir,  M  to  the  prinoiiMd  pftrtiM  and  pri^iM  in  inte^ 
est  or  estate,  and  amoiig  them  is  indnded  baiL 

JuDomirT  GovoLnDis  Both  as  to  Principal  and  Bail  SuBraor-MATRB 
or  Plxa  that  the  origiiuJ  plaintiff  was  induced  to  consent  to  the  judg- 
ment for  costs  against  him  when  in  a  state  of  intoxication  produced  hf 
the  defendant  in  the  suit,  the  present  plaintiff. 

JuDOMBNT  von  CosTS  Doxs  NOT  OoNOLiTDB  Bail,  when  entersd  up  in  the 
principal  action  by  collusion  between  the  original  parties,  with  a  view 
to  defraud  the  bail,  and  the  bail  may  plead  the  collusion  at  the  earliest 
opportunity  afforded  him  in  a  suit  upon  his  recognisance. 

Plba  of  Gollusitx  Judomknt  in  Principal  Action  to  Defraud  Bail 
18  Bad  in  Form,  in  a  suit  upon  a  recognizance,  unless  it  alleges  that 
the  judgment  was  finally  rendered  in  pursuance  of  the  alleged  oorrupfe 
agreement,  and  by  the  collusion  of  the  principal  of  the  baiL 

Rbflxadrr  will  b8  Awarded  and  Coots  to  Abidb  Final  Event  of 
Suit,  where  the  substance  of  the  defense  as  set  forth  in  the  plea  is  good 
but  the  plea  is  bad  in  form. 

Suit  upon  recognizanoe  entered  into  by  the  defendant  Sum- 
ner in  an  action  in  favor  of  one  Cisco  against  the  plaintiff  Park- 
hurst.  The  substance  of  the  two  pleas  in  bar  is  fully  stated  in 
the  opinion,  with  the  exception  that  the  defendant  in  his  first 
plea,  after  alleging  a  corrupt  and  fraudulent  agreement,  with 
intent  to  defraud  him,  between  Parkhurst  and  Sisco,  that  the 
latter  should  abscond  and  leave  the  state,  and  that  judgment 
for  costs  should  be  rendered  in  the  fiivor  of  the  former  against 
the  latter,  in  order  that  the  defendant  should  be  held  liable  on 
his  recognizance,  and  be  subjected  to  the  payment  of  the  costs, 
alleged  that  afterwards,  at  the  June  term,  1842,  the  county 
court  rendered  judgment  in  favor  of  Pftrkhurst  against  Sisoo 
for  the  said  bill  of  costs.  The  plaintiff  demurred  specially,  and 
the  pleas  in  bar  were  held  insufficient,  and  judgment  rendered 
for  ibe  plaintiff.    Exceptions  by  the  defendant. 

8.  Sumner  f  for  the  defendant 

r.  p.  Be4field,  for  the  plaintiff. 

By  Court,  Bxdfield,  J.  This  is  a  suit  upon  a  reoognimioe, 
and  two  pleas  are  interposed:  one  alleging  that  the  judgment  in 
the  principal  action  was  entered  up  by  collusion  between  the 
original  parties,  with  a  view  to  de&aud  the  bail;  and  the  other 
that  the  original  plaintiff  was  induced  to  consent  to  the 
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judgment  for  costs  agamst  him  wlien  in  a  state  of  intozioation 
procured  by  this  plaintifll 

The  subject-matter  of  this  latter  plea  is  no  doubt  concluded 
bj  the  judgment,  both  as  to  the  principal  and  the  hail.  It  is  a 
universal  rule  in  regard  to  judgments,  that  all  matters  which  might 
haye  been  urged  by  the  parly  before  the  adjudication  are  con- 
cluded by  the  judgment,  as  to  the  principal  parties  and  all 
privies  in  interest  or  estate — and  among  privies  are  no  doubt  in- 
cluded bail. 

The  subject-matter  of  the  first  plea  seems  to  us  not  to  come 
altogether  within  the  true  intent  and  purpose  of  this  rule.  This 
coUusion  between  the  original  parties  is  not  a  matter  of  which 
they  could  ever  have  availed  themselves,  and  there  is  no  doubt 
it  will  avail  the  bail,  either  at  law  or  in  equity.  And  we  see  no 
very  obvious  objection  to  allovnng  the  bail  to  plead  it  at  the 
earliest  opportunity  afforded  him  in  the  suit  upon  his  recogni- 
aanoe.  We  thinJc,  therefore,  that  the  substance  of  the  plea  is  a 
good  defense  for  him,  and  that  it  is  not  concluded  by  the  judg- 
ment against  the  principal,  since  it  is  a  matter  which  no  one 
could  properly  have  urged  in  that  action. 

But  it  seems  to  us  that  the  form  of  this  plea  is  bad  in  sub- 
stance, in  not  alleging  that  the  judgment  was  finally  rendered 
in  pursuance  of  the  alleged  corrupt  agreement,  and  by  the  collu- 
sion of  Sisco.  Nothing  of  this  is  alleged ,  and  no  &ir  opportunity 
is  afforded  the  opposite  party  to  traverse  the  very  gist  of  the  de- 
fense, to  wit,  that  the  judgment  was  entered  up  collusively.  A 
traverse  of  all  the  plea  contains  upon  this  point  will  only  raise 
the  question,  whether  the  judgment  was  rendered  at  the  June 
term,  1842.  The  plea  it  seems  to  us  should  allege,  at  the  least, 
that  the  judgment  was  rendered  in  persuance  of  the  corrupt 
agreement,  and  by  the  collusion  and  consent  of  Sisco,  in  order 
to  enable  the  other  party  to  raise  the  question  upon  a  simple 
iiaverse.  As  the  plea  now  stands,  it  may  all  be  true,  and  the 
ease  in  fact  finaUy  disposed  of  precisely  in  the  mode  alleged  iu 
the  pleas  in  the  other  case  [Siaco  v.  Parkhurst^  23  Yt.  537 1, 
which  is  not  what  we  suppose  the  party  intends  by  his  pleas. 

The  declaration  is  said  to  be  defective;  but  we  have  not  been 
furnished  with  a  copy. 

The  judgment  is  reversed,  and  as  the  substance  of  the  defense 
is  considered  good  and  ihe  form  bad,  we  think  a  repleader 
ihonld  be  awarded,  and  costs  abide  the  final  event  of  the  suit. 
Bf>pl6fld«y  awarded  both  parties  from  the  first,  if  they  choose. 


Pattebson  v.  Oaoe.  [Yerraanlb 

OoBmJomnanas  or  Judgmbntb  as  to  Pabths  and  Pbitiis,  in  Okxeslaia 
8m  Bmbury  v,  Cmmer,  53  Am.  Dec.  325;  Doty  ▼.  Brown^  Id.  350;  North 
Bwer  Meadow  Co.  v.  Shrewsbury  Church,  Id.  258:  Coffin  t.  JTnatt,  52  Id.  537. 
■ad  the  prior  eases  in  this  series  referred  to  in  the  notes  thereto.  A  jadg- 
ment  of  a  court  ol  competent  jarisdiction  is  final,  as  a  general  rale,  not  only 
as  to  the  subject-matter  actnallj  determined,  bat  also  as  to  every  otiner 
matter  which  the  parties  might  have  litigated  and  have  had  decided  in  tha 
same  cause:  Embury  v.  Conner^  ntpra.  As  to  impeaching  a  judgment  col* 
laterally  for  collusion,  see  Doughertyi^M  EtUUe^  42  Id.  326.  The  principal 
case  was  referred  to  in  Oreenup  v.  Crooks,  50  Ind.  420,  in  considering  th« 
conclusiveness  of  a  judgment  on  a  subsequent  action;  and  cited  among  others 
in  The  Acorn,  2  Abb.  446,  to  the  point  that  judgments  may  be  im- 
peached collaterally  by  facts  involving  fraud  or  collusion,  but  which  were  not 
before  the  court  or  involved  in  the  issue  or  matter  upon  which  the  judgment 
was  rendered;  but  it  ia  otherwise  if  the  facts  were  necessarily  before  tiM 
court  and  passed  upon* 

Bail  and  Subxtibs  whktheb  Bound  bt  Judoxbnib  aoainbv  Pbinoipals: 
See  Maeser  v.  Strickland,  17  Am.  Dec.  668;  Heard  v.  Lodge,  32  Id.  197»  and 
note.  The  principal  case  was  cited  in  ChamberUvin  v.  Oo^^firty,  36  Vt.  383» 
as  holding  that  special  bail,  who  are  bound  to  respond  to  the  judgment,  are 
condaded  by  judgments  against  their  principals;  and  in  MoU  v.  Haaen,  27 
Id.  213,  it  was  followed  on  the  proposition  that  bail  are  so  far  privies  to  a 
judgment  against  the  principal  that  they  can  not  avoid  it  for  any  irregularity 
in  the  proceedings  upon  which  it  was  obtained;  but  collusion  between  the 
parties  to  a  suit  to  have  judgment  entered  up  for  the  purpose  of  defraading 
the  bail  is  a  good  defense  to  an  action  on  the  recognismce. 


Patterson  v.  Gagb. 

[23  YnMOST,  ssa.] 
COMPKHSATION    VOB   LaBOB  ACTUALLY  PSBVOBMKD  MAY  Bl  BSOOVKBKD  by 

one  who  had  contracted  to  work  for  a  stipulated  time,  but  who  left  tha 
employment  before  its  expiration  in  consequence  of  rudeness  in  deport- 
ment towards  her  of  a  member  of  another  family  residing  in  the  same 
house,  although  the  employer  had  no  oontrol  over  sooh  family,  and  the 
two  families  were  as  distinct  as  they  mSX  ooald  be  and  reside  In  the 
same  house. 

Book  aooount.    The  facts  are  stated  in  the  opinion. 
O.  O.  Cahoon^  for  the  phdntiff. 
O.  T.  Brown^  for  the  defendant. 

Jiy  Courts  KKLLOody  J.  The  county  court  rendered  judgment, 
on  Uie  report  of  the  auditor,  for  the  defendant  The  plaintiff 
insists  that  the  judgment  should  have  been  for  the  plaintiff. 

It  appears  that  the  plaintiff's  account  was  for  her  personal 
labor  for  the  defendant  under  a  conizaot  to  labor  for  him  six 
months,  and  that  after  haying  continued  in  his  service  under 
the  contract  about  three  months,  she  left  his  employment 
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<mt  the  oonaent  of  the  defendant,  and,  as  he  insists,  without  any 
sufficient  cause;  and  if  this  objection  be  well  founded  in  fact, 
according  to  repeated  decisions  of  this  court,  the  plaintiff 
would  not  be  entitled  to  recoyer.  In  all  contracts  for  personal 
labor  for  a  stipulated  time,  a  Toluatary  abandonment  of  the  con- 
tract before  full  performance  has  been  uniformly  held,  in  this 
state,  to  be  a  forfeiture  of  all  right  to  recoTer  for  the  service 
actually  performed,  although  the  service  may  have  been  bene- 
ficial to  the  other  parly.  The  question  then  arises,  Did  the 
plaintiff  leave  the  service  of  the  defendant  without  sufficient 
cause?  And  this  question  the  auditor  referred  to  the  county 
court,  who  virtually  decided  that  the  plaintiff  had  no  justifiable 
cause  for  leaving  the  defendant's  service. 

It  appears  that  the  defendant  resided  in  a  house  with  his 
father,  though  the  families  of  the  father  and  son  were  as  dis- 
tinct and  separate  as  they  well  could  be  and  reside  in  the  same 
house,  that  the  defendant  had  no  control  over  his  father  and  his 
family,  and  that  the  defendant  was  in  no  manner  responsi- 
ble for  the  conduct  of  any  member  of  his  father's  family  to- 
wards the  plaintiff;  and  it  further  appears  tliat  the  plaint- 
iff took  a  dislike  to  a  member  of  the  father's  family  by 
reason  of  some  rudeness  in  his  deportment  towards  her, 
and  that  that  individual  was  the  father  of  the  defendant. 
The  auditor  does  not  specify  the  particular  rudeness  in  the 
(lr{>ortment  of  the  defendant's  father  of  which  the  plaintiff 
complains,  but  we  are  induced  to  believe  it  could  not  be  of  a 
i  rifling  character.  Indeed,  we  think  it  is  to  be  fairly  inferred 
from  tho  report  of  the  auditor  that  the  rudeness  referred  to  was 
of  a  character  aiming  at  a  violation  of  the  chastity  of  the  plaint- 
iff, and  this  by  an  individual  residing  in  the  same  house  with 
the  defendant,  where  the  plaintiff  was  required  to  labor,  and 
that  individual  the  father  of  the  defendant,  and  over  whom  the 
defendant  had  no  control.  If  we  are  correct  in  this  conclusion, 
we  have  no  hesitation  in  saying  it  furnishes  a  sufficient  excuse 
for  the  plaintiff's  leaving  the  employment  of  the  defendant.  If 
the  defendant  could  not  control  the  inmates  of  his  house  so  as 
to  protect  the  plaintiff  from  their  abuse,  he  has  no  reason  to 
complain  that  she  leaves  his  service.  Nor  does  her  leaving  un- 
4er  such  circumstances  deprive  her  of  a  right  to  compensation 
for  the  labor  she  actually  performed. 

The  judgment  of  the  county  court  is  reversed,  and  judgment 
entered  for  the  plaintiff  for  the  balance  due  her,  as  reported  by 
ihe  auditor. 

Ah.  Duo.  Tol.  LVI— f 


08  Fletcher  u  Jackson.      [Vernumtb 

BlOOYXBT    FOR    SSRYIOIS    RSMDBBEO    WIIERB    SPBOIAL    COKTBACT    MOV 

CoMPLiTBD. — Where  the  contract  is  abandoned  by  consent,  or  snbstantially 
performed:  Newman  v.  McGrffjoTt  24  Ain.  Doc.  293;  JIunt  v.  TVsf,  42  Id. 
650;  where  neither  party  is  iu  default:  Merrill  v.  Ilhaea  4s  0,  R.  R,,  SO  Id. 
130;  where  the  pUiintiff  has  been  prevented  from  completing  the  contract 
through  sickness:  Greene  v.  Linfon,  31  Id.  707;  where  the  plaintiff  is  in  dcs 
fanlt:  BrilUm  v.  Tttmer,  20  Id.  713;  Helm  v.  Wilson,  28  Id.  336;  Eldridac^. 
Howe,  43  Id.  41;  Mc Kinney  ▼.  Springer,  54  Id.  470;  and  see  Mwnhali  f 
Jpnes,  25  Id.  260;  where  the  work  is  beneficial  to  the  defendant:  Hayward 
V,  Leonard,  19  Id.  268;  PMjm  v.  S/teldon,  23  Id.  059;  n'adleigh  ▼.  Town  qf 
SuUon,  Id.  704;  Norris  v.  School  District,  28  Id.  182;  Van  Deuaen  ▼.  Dlttm^ 
29  Id.  582;  Oilman  v.  Hail,  34  Id.  700;  Plootl  v.  Eno»,  36  Id.  363;  EldriJge 
V,  Rowe,  43  Id.  41;  McKinney  v.  Sprintjer,  54  Id.  470;  where  the  defendant 
b  in  default:  Helm  v.  Wll^ion,  28  Id.  336;  Merrill  v.  llhaca  d:  0.  R.  R.,  30 Id. 
130;  Ra7ikin  v.  Darnell,  52  Id.  557;  Clark  v.  Mayor  etc  qfNew  rorifc,  53  Id. 
879.  See  the  various  questions  considered,  and  the  prior  cases  in  this  eerie* 
cited  in  the  note  to  Hayward  v.  Leonard,  19  Id.  272. 


Fletcher  v.  Jackson. 

[23  Vbbmoiit,  681.] 

Contents  of  Lost  Instrument  can  not  be  Pboved  unless  it  appean  that 
reasonable  search  has  been  made  in  tlie  place  where  the  paper  was  last 
known  to  have  been,  and  if  not  fouiul  there,  that  inquiry  has  been  mad* 
of  the  person  last  known  to  liavc  ha<l  its  custody. 

Recital  op  I>'dk.\tui:k  is  liosu  Concli'dms  Signers  op  Bond,  where 
the  bond  was  executed  to  secure  the  foitliful  (lerformanoe  of  dnties  im- 
posed by  the  indenture  on  one  who  was  a  {tarty  thereto;  and  in  a  suit  for 
contribution  against  a  joint  signer  of  the  lionti,  distinct  proof  to  shoir 
the  terms  of  the  indcutui'c  need  not  be  adduced. 

Rtcord  op  Recovery  against  Sprktibs  on  Bond  i.s  Competent  Evi* 
DENCE  against  Oo-surkties,  ill  a  suit  for  contribution,  of  the  amount: 
of  recovery,  but  not  of  the  default  of  the  principal;  and  the  fact  that 
the  case  was  referred  in  the  connty  court,  and  that  judgment  was  en- 
tered by  consent  in  the  supreme  court,  will  not  affect  the  judgment  a» 
evidence,  the  necessity  of  these  steps  being  sufficiently  explained. 

SuBETiEs'  Riairr  op  Contribction  for  Costs  and  Expenses  in  Depbi«i>-^ 
INO  Suit  Exists  against  Co-surety  when  the  defense  was  uuido  under 
such  circumstances  as  to  be  regarded  hopeful  and  prudent. 

SuBBTiEs  Jointly  Paying  Juiksmknt  against  I'uem  mat  Sue  JoiNTv.r 
in  equity  the  heirs  of  a  deceased  co-surety  for  contribution;  and  a  dccre«»> 
may  be  made  against  the  defendants  severally  for  so  innch  as  eacla  i». 
liable. 

8uRnT'8  Collateral  Obuoation  of  Contribution  is  Released  by  his. 
oo-Bursties  executing  to  the  principal  a  general  release  of  all  liability  for 
any  sums  they  should  pay;  and  it  does  not  make  any  diSerenoe  that  tL» 
release  was  only  intended  to  remove  the  principal's  interest,  in  order  that 
be  might  testify  in  the  salt  against  the  oo-snreties. 
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EQumr  WILL  not  Rkstbict  Opesation  or  Gsnbral  Release  when  it  was 
such  a  paper  as  was  intended  to  be  executed,  but  the  parties  might  liave 
mistaken  its  upcration,  or  had  not  that  in  mind. 

Oratobm  sjiould  File  Si;pplebiental  Bill  stating  the  grounds  uikjq 
which  they  lesirud  to  contest  the  release,  in  order  to  have  the  matters 
properly  in  issue  before  tlio  court,  on  the  coming  in  of  the  answer  setting 
np  a  release  of  the  defendant's  liability,  where  the  orators  desire  to  re« 
strict  its  operation. 

Bill  in  chancery,  for  contribution  for  payments  and  cspensca 
and  costs  of  a  suit,  against  the  heirs  of  one  John  Jackson,  who 
was  co-surelywith  the  orators  on  a  bond.  Most  of  the  material 
facts  ore  stated  in  the  opinion;  the  rest  are  as  follows:  A  sup- 
plemental answer  of  the  defendants  set  up  that  the  orators,  dur- 
ing the  pendency  of  the  suit  against  them  on  the  bond,  released 
the  principal.  Waller,  from  all  liability  to  them  for  any  sumn  for 
which  they  were  or  might  be  accountable  in  such  suit.  The 
original  bond  was  alleged  to  be  lost,  and  testimony  was  given 
as  to  its  loss  and  contents.  The  indenture,  by  which  tho  asso* 
ciation  employing  Waller,  and  to  which  the  latter  was  a  })arty» 
was  formed,  was  not  produced,  nor  any  reference  made  to  it,  but 
it  was  recited  in  the  condition  of  the  bond.  A  decree  was  made 
against  the  defendants  for  the  payment  of  their  proportionate 
share  of  the  damages  and  costs  recovered  against  the  oratoi-a, 
from  which  the  defendants  appealed. 

Starr  and  Briggs,  for  the  orators. 

G.  L,  WUliama^  for  the  defendants. 

By  Court,  BEnnsLD,  J.  This  is  a  bill  in  equity  brought  by 
the  orators,  who  were  joint  signers  of  a  bond  with  the  defend- 
ants' ancestor,  for  the  faithful  discharge  of  duty  by  Calvin  C. 
Waller  as  agent  and  attorney  in  regard  to  certain  matters  un- 
dertaken by  him.  He  failed  in  that  undertaking,  and  suit  being 
brought  on  the  bond  against  the  signei's,  with  the  exception  of 
Jackson  and  some  others,  judgment  was  obtained  for  the  default 
of  Waller,  and  the  plaintiffs  paid  the  amount,  being  nome  four- 
teen thousand  dollars  (including  costs),  besides  counsel  fees. 
This  bill  is  brought  to  compel  contribution  on  the  part  of  Jack- 
son's heirs,  he  having  deceased,  and  his  estate  having  been  dis- 
tributed to  the  defendants  as  his  heii*s.  In  the  course  of  the 
trial  of  the  suit  for  Waller's  alleged  defalcations,  it  became  im- 
portant, and  indispensable  almost,  for  the  interest  of  the  sign- 
ers of  the  bond  to  make  use  of  the  testimony  of  Waller,  if  that 
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could  be  done.  For  as  lie  was  the  only  one  who  knew  any  facts 
sufficient  to  reduce  the  liability  below  the  penalty  of  the  bond, 
fifteen  thousand  dollars,  it  would  be  neceasazy  to  suffer  judg- 
ment for  that  amount,  or  else  resort  to  the  testimony  of  Waller, 
which  could  only  be  used  by  releasing  his  interest — ^which  the 
pliuntiiFs  did,  by  executing  to  him  a  general  release  of  all  lia- 
bility to  them  by  reason  of  the  plaintiffs  having  signed  the  bond 
as  surety  for  him.  He  was  admitted  as  a  witness,  and  the 
amount  of  the  recoveiy  reduced  ^methiug  like  two  thousand 
dollars,  and  there  was  a  reasonable  prospect  at  the  time  that  the 
recoTciy  would,  in  that  way,  be  reduced  to  a  considerably  lower 
sum.  The  other  facts  necessaiy  to  understand  the  points  de- 
cided by  the  court  will  appear  in  the  course  of  the  opinion. 

1.  A  question  is  made  in  regard  to  the  proof  which  was  intro- 
duced to  show  the  loss  of  the  original  bond.  This  is  a  point 
not  very  material  to  the  ultimate  determination  of  the  case,  as, 
if  the  proof  which  was  offered  is  insufficient,  it  can  hereafter  be 
supplied,  if  the  case  can  be  sustained  upon  other  grounds.  The 
general  rule  upon  this  subject  is  familiar,  that  reasonable  search 
-shall  be  made  in  the  place  where  the  paper  is  lost  known  to  have 
been,  and  if  not  found  there,  then  its  present  place  of  deposit 
shall  be  searched  out  in  the  usual  mode,  by  making  inquiry  of 
those  most  likely  to  know  its  whereabouts — ^and  that  is,  of 
course,  of  the  person  last  known  to  have  had  its  custody. 

In  the  pi*eseut  case  the  proof  seems  to  be  somewhat  defective, 
in  not  producing  the  testimony  of  Johnson,  who,  as  cashier  of 
the  Bank  of  Woodstock,  seems  now  last  to  have  had  the  paper 
iu  bis  custody.  The  Bank  of  'Woodstock  seems  to  have  been 
the  only  place  of  deposit  for  the  bond  during  the  trial  of  the 
former  suit,  and  since,  so  far  as  we  can  now  learn.  And  there 
does  not  seem  to  be  any  certain  legal  proof  in  the  case  that  the 
bond  is  not  now  in  the  bank,  although  it  is  highly  probable 
that  it  is  not,  as  matter  of  mere  conjecture  rather  than  of  legal 
proof.  And  if  not  there,  there  is  nothing  to  show  when  or  by 
whom  it  was  removed.  But  we  have  expended  but  little  time 
upon  this  point. 

2.  Some  question  is  made,  whether  distinct  proof  should  not 
iiavo  been  adduced  in  this  case  to  show  the  terms  of  the  orig- 
inal indenture,  by  which  the  association  was  constituted.  But 
that  in  recited  in  substance  in  the  bond  executed  by  the  plaintiffs 
and  Jackson,  and  this  recital  upon  general  principles  of  estop* 
pel  will  conclude  the  defendants. 
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8.  How  far  the  record  of  the  recovery  against  the  plaintiffs  upon 
trial  and  fidl  defense,  the  testimony  of  Waller  being  used,  is  to 
be  r^iarded  as  prima/acie  evidence  of  Waller's  default,  it  is  not 
strictly  necessaiy  to  determine  here,  i>erhaps,  as  there  is  some 
testimony  beyond  this,  and  the  record  is  clearly  comi>etent  evi- 
dence in  the  case  to  show  the  amount  of  the  recovery  against 
the  plaintiffs.     The  general  rule  undoubtedly  is,  that  in  a  col- 
lateral undertaking  by  way  of  guaranty,  where  a  suit  is  neces- 
sary to  fix  the  liability  of  the  guarantor,  the  first  judgment  48 
prima  facie  evidence  of  the  defatdt.    But  whexer^tJ^erggsiAuitor 
is  liable  without  suit  against  the  p^n^pal^  the  yudgment  against 
him  iH  regarded  as  strictly.  Boatrtek  ^»|6r  oZtos.     The  judgment  of 
eviction,  in  or4er^  tc  -shov.  a  breach  of  the  covenants  of  war- 
lunty,  is  a  case-^f  4he  fifst  class.    The  judgment  of  eviction  ia^ 
a  necessary  step  in  maMng  out  the  liability  of  the  warrantor, . 
that  is,  the  ca«iu  ftederii.    So  too,  generally,  I  apprehend,, 
when  any  one  undertakes  to  indemnify  against  the  consequence&M 
of  a  suit,  or  that  a  suit  brought  shall  be  effectual,  the  judgment 
in  either  case,  being  the  casus  fosderiSy  is  prima  facie  evidence 
of  the  liability. 

And  on  the  other  bond,  where  the  suit  may,  in  the  first  in- 
stance, be  brought  directly  against  the  guarantor,  the  judgment 
against  the  principal,  wittiout  notice  to  the  guarantor,  is  not 
evidence;  and  so,  too,  if  the  guarantor  have  notice  of  suit  agaiusi; 
the  principal, be  is  not  obliged  to  concern  himself  in  its  defense*, 
bat  may  await  a  suit  against  himself,  and  then  insist  upon  the 
right  to  contest  the  whole  ground.  The  cases  of  joint  and  sev- 
eral obligors,  and  especially  of  sureties  and  co-sureties,  as  a  gen- 
eral rule,  we  apprehend,  have  been  ranked  under  the  latter  class 
of  cases:  Bramble  v.  FouUney,  11  Yt.  208.  Hence  it  has  been 
generally  held  in  this  class  of  cases,  that  a  release  of  the  joint 
debtor  from  his  liability  to  contribute  to  the  costs  and  expenses 
of  the  suit  makes  him,  when  not  a  party  to  the  suit,  a  compe- 
tent witness  for  the  defendants,  and  that  a  joint  debtor,  when 
not  sued,  is  always  a  competent  witness  for  the  plaintiffs  with- 
out a  release.  Many  would  therefore  regard  the  release  of  the 
plaintiffs  to  Waller  more  extensive  than  it  need  to  have  been. 
But  that  question  may  arise  hereafter.  We  think,  therefore, 
that  although  the  record  was  evidence,  like  any  other  fact,  to 
show  the  amount  of  the  payment  made  by  the  plaintiff  and  the 
circumstances  under  which  it  was  made,  we  could  scarcely  re- 
gard it  as  evidence  beyond  that.     But  there  being  some  slight 
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wndenoe  in  Qie  case  beyond  that,  we  might  not  deem  it  nec- 
'vsaary  to  open  the  case  upon  this  ground.  These  extracts  from 
the  record  are  not  evidence  of  the  particular  facts  recited  therein. 
The  exemplification  of  the  entire  record  is  necessary  for  any 
vsuch  purpose. 

4.  The  fact  that  the  case  was  referred,  in  the  county  court, 
and  that  judgment  was  entered  by  consent,  in  the  supreme 
court,  will  not  under  the  circumstances  affect  the  judgment,  as 
eyiden^  in  this  case.  The-  necessity  of  both  those  steps  is 
BuMci^iftli^  expUmi^  by  the  evidence. 

5.  In  regiifd^'td/fhi  ettoAtof  .the  plaintiffs'  right  to  contribu- 
tion, as  against  the  defen'dllpt;  ^e^  tMtik.the  rule  laid  down  by 
this  court  in  Marsh  v.  Hcarringt^h^  Id'Vi  lfiO,'ia«trictly  appli- 
cable. The  right  of  the  co-sureties,  in  sucb"  ctfses,  to  compel 
contribution  for  costs  and  expenses  incurred  in  defending  a 
suit,  depends  altogether  upon  the  question  whether  such  a 
defense  were  made  under  such  circumstances  as  to  be  regarded 
iopeful  and  prudent.  If  so,  the  expenses  of  defense  may 
always  be  recovered.  The  case  of  Knight  v.  Hughes^  8  Oar.  &,  P. 
4G7,  is  only  a  nisi  pHus  case,  and  not  much  authority  any 
way;  and  so  far  as  it  impugns  the  rule  above  laid  down,  it  is 
ill  conflict  with  the  general  tenor  of  the  cases  upon  the  subject, 
and  especially  with  the  one  last  cited  from  our  own  reports. 
The  general  rule  upon  this  subject  is  correctly  stated  in  the 
American  note  to  Bering  v.  Earl  of  Wivchelsea^  1  White  & 
Tudor's  Leading  Cases  in  Equity,  60:  "In  OMiampmi  the 
surety  may  recover  of  the  co-surety  what  he  has  paid,  with  in- 
terest and  cost;"  citing  Hayden  v.  Cabot,  17  Mass.  169,  which 
fully  sustains  the  dictum,  except  that  it  is  a  suit  by  a  surety 
against  his  principal;  but  the  principle  is  the  same,  I  appre- 
hend; also  Wynn  v.  Brooke,  6  Bawle,  106,  which  I  have  not 
seen. 

6.  We  entertain  no  doubt,  upon  the  proofs  in  the  case,  that 
the  plaintiffs  paid  the  judgment  against  them  jointly,  and  may 
well  sustain  this  suit  in  their  favor  jointly.  And  we  see  no 
objection  to  the  decree  in  the  case  being  against  the  defendants 
severally,  for  so  much  as  each  is  liable  for.  Their  obligation 
is  in  its  nature  several,  and  the  statute  seems  to  contemplate 
that  the  remedy  shall  be  several:  B.  S.,  c.  49,  sees.  61,  62. 

The  only  serious  difficulty  which  we  have  found  in  the  case 
is  in  relation  to  the  effect  which  the  plaintiffs'  release,  given  to 
Waller,  the  acknowledged  principal,  shall  have  in  this  suit  fof 
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eontiibation  against  oo-sazeties,  in  relation  to  the  Tezy  money 
recoYered  in  the  suit  in  whioh  the  release  was  given.  And 
although  we  hare  felt  sincerely  desiions  of  affording  the 
plaintiflfs  that  eqnitable  relief  to  which  upon  general  principles 
they  are  no  doubt  entitled,  it  seems  impossible  to  regard  this 
release  as  having  any  less  effect,  at  law  certainly,  than  to  cut  off 
all  collaieral  remedies  for  the  principal  thing  released.  This  is 
one  of  the  most  obvious  and  universally  recognized  principles  of 
the  law  of  contract.  It  is  upon  principle  almost  too  plain  to 
admit  of  simplification.  To  suppose  the  contrary  would  be  to 
expect  the  stream  to  continue  when  its  fountains  were  cut  off; 
or  a  weight  to  remain  suspended  when  the  power  which  sus- 
tained it  was  removed;  or  that  the  obligation  of  the  sureties  is 
superior  to  that  of  the  principal,  or  that  it  is  something  differ- 
ent from  and  independent  of  it.  But  all  good  sense  and  sound 
logic,  all  experience  and  all  learning,  teach  the  reverse. 

In  form  it  may  not  appear  so  obviously  absurd  that  the 
plaintiffs  shotdd  claim  to  maintain  this  action  after  having  re- 
leased Waller,  as  that  a  creditor,  having  released  his  principal 
debtor,  should  ckiim  to  recover  of  the  surety,  without  reserv- 
ing any  right  to  go  against  the  surety;  but  in  fact  it  is  the 
same  thing.  The  plaintiflw  and  Jackson  were  sureties  jointly 
for  Waller  to  the  common  creditor,  the  association  who  em- 
ployed Waller.  But  there  was  also  a  subordinate  suretyship 
for  Waller  to  each  other.  Upon  payment  of  any  sum  of  money 
for  Waller  to  the  common  creditor  by  any  one  of  the  sureties,  a 
right  of  action  accrued  to  that  one  to  recover  of  Waller  the 
whole  sum  paid,  and  the  other  sureties  were  severally  bound  as 
sureties  for  Waller,  and  collateral  to  his  primary  obligation  in 
their  aliquot  proportion  of  the  entire  sum.  Thus  these  plaint- 
iffs, by  releasing  Waller  from  all  liability  to  refund  any  sum 
they  should  pay,  of  necessity  thereby  released  all  collateral 
obligations  resting  upon  the  co-sureties  to  contribute  their 
proportion  of  the  sum  primarily  due  from  Waller,  and  which 
had  been  released  to  him.  So  that,  had  the  release  been  exe- 
cuted by  but  one  of  the  sureties,  and  he  subsequently  com- 
pelled to  pay  the  whole  debt,  he  must  be  content  to  bear  the 
loss.  By  releasing  Waller,  he  became  principal  as  to  any 
liability  assumed  by  himself.  By  contracting  not  to  sue  the 
principal  debtor,  he  impliedly  bound  himself  not  to  do  that 
indirectly  which  he  had  assumed  not  to  do  directly. 

It  seems  to  us  that  this  is  a  matter  which  can  not  be  madt 
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more  perspicuous  by  argument  or  illustration.  The  case  of 
Hobart  y.  Stone^  10  Pick.  215,  is  fully  in  point,  and  the  reasonft 
assigned  quite  sufficient,  and  as  satisfactoiy  as  could  be  given, 
as  it  seems  to  us.  The  court  say:  '*A  co-sureiy's  obligation  to 
contribute  is  collateral  only,  and  whatever  discharges  tha 
principal  will  of  course  discharge  the  co-sureiy."  If  the  ob- 
ligation of  Jackson  to  contribute  his  aliquot  proportion  of  any 
sum  the  other  sureties  should  be  compelled  to  pay  for  Waller,, 
by  virtue  of  the  joint  undertaking  of  all,  was  really  an  obliga- 
tion of  suretyship  for  Waller,  and  merely  collateral  to  hia 
primary  obligation  to  refund  the  whole  sum  paid — and  it  seems 
to  us  impossible  to  regard  it  otherwise — then  it  is  clear,  upon 
general  principles,  that  when  the  plaintiffs  put  it  out  of  their 
power  to  sue  Waller,  they  lost  all  claim  upon  his  sureties.  For 
the  law  regards  any  modification  of  the  principal  contract,  by 
which  the  right  of  action  is  suspended,  for  the  shortest  time,  as 
a  release  of  the  surety.  But  it  seems  needless  to  pursue  this 
matter  further.  A  suretyship  is  merely,  in  the  language  of  the 
statute  of  frauds,  "  an  undertaking  for  the  debt  of  another,'* 
and  the  defendants'  undertaking  was  nothing  else. 

One  view  of  the  case  has  been  urged  upon  our  consideration^ 
which  has  indeed  something  of  plausibility  about  it,  and  which 
we  have  examined  with  some  care,  and  with  a  disposition  to 
adopt  it,  if  found  applicable  to  the  case.  It  is,  that  the  release, 
being  given  for  one  object,  shall  not,  in  a  court  of  equiiy,  bo 
permitted  to  operate  beyond  its  primary  purpose,  and  thus  pro- 
duce an  end  not  in  contemplation  at  Hie  time  of  its  execution* 
But  there  seem  to  us  invincible  obstacles  in  the  way  of  apply- 
ing any  such  rule  of  restraint  to  the  operation  of  this  release. 

1.  This  release  was  intended  to  remove  all  interest  of  Waller 
in  the  then  pending  litigation,  and  to  effect  that  object  by  re- 
moving at  once  from  him  all  possible  prospective  liability  for 
any  portion  of  the  judgment  recovered  in  that  suit.  This  surely 
would  not  have  been  effected  in  the  mode  contemplated  if  Jack- 
son or  his  heirs  were  still  liable  to  contribution.  For  if  so,, 
they  must  of  course  have  an  action  against  Waller  for  the 
amount.  And  we  leam  from  the  testimony  that  this  view  waa 
suggested,  as  an  answer  to  the  release,  and  the  referees  held 
that  it  did  remove  Waller's  interest,  upon  the  ground,  doubt- 
less, that  the  release  of  Waller  from  all  liability  did,  by  con- 
aequence,  release  the  co-sureties  from  contribution. 

2.  But  if  we  should  regard  this  release  as  more  extensive  thai^ 
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it  need  be  to  accompligh  the  object  of  releasing  WaUer's  interest 
in  that  suit,  it  will  be  difficult  to  say  there  was  any  mistake  or 
misapprehension  of  the  parties  in  regard  to  its  execution.  It  is 
just  such  a  paper  as  the  parties  chose  to  execute;  and  if  it  could 
be  shown  that  the  parties  mistook  its  operation  in  this  suit,  or 
did  not  have  that  in  mind,  it  will  not  make  out  a  case  for  the 
interference  of  a  court  of  equity  to  restrain  the  operation  of  the 
eonta»ct.  For  the  parties,  if  they  understood  the  subject-matter 
of  their  contract,  were  bound  to  know  that  it  must  cut  off  all 
contribution  from  co-sureties,  to  the  extent  of  the  release,  in 
order  to  produce  the  immediate  end  in  view.  A  release  of  Waller 
from  all  liability  to  refund  the  expense  of  the  then  pending  liti- 
gation would,  as  we  have  already  suggested,  doubtless  have  re* 
mored  all  interest  in  Waller.  But  to  have  that  effect,  it  must 
not  only  have  had  the  effect  to  release  him  from  all  direct  claim 
for  such  expense,  but  from  all  indirect  claim,  by  means  of  the 
co-sureties.  And  so  must  any  release  to  remove  Waller's  inter- 
est operate,  not  only  upon  the  direct  claim  against  Waller,  but 
upon  aU  collateral  remedies  for  the  same  thing.  And  this  is 
the  view  the  referees  must  have  taken  of  the  thing  in  order  to 
admit  Waller. 

And  in  this  view  of  the  subject,  it  is  not  that  the  parties  have 
executed  a  release  operating  more  extensiyely  than  it  needed  to 
haTe  operated,  or  than  it  was  expected  to  operate,  but  that  prob- 
ably, either  through  mistake  of  the  law  or  fromoTcrcaution,  and 
to  saye  all  question  and  make  the  matter  secure,  they  saw  fit  to 
give  Waller  a  general  release  **  from  all  liability,"  when  prob- 
ably a  more  restricted  release  might  have  answered  the  end 
equally  well.  But  was  it  ever  known  that  parties  having  pro- 
ceeded upon  any  such  ground  could  claim  to  be  set  back  upon 
their  former  standing  ?  We  think  not.  One  might  almost  as 
well  expect  to  be  informed  on  application  to  a  court  of  equity, 
in  advance,  what  kind  of  release  they  should  execute.  The  truth 
is,  that  parties  must  act  in  such  cases,  and  they  expect  to  act, 
altogether  upon  their  own  responsibility;  and  if  they  release  a 
right  of  action,  in  order  to  get  a  witness  admitted  to  testify, 
when  no  such  release  was  necessary,  or  give  a  broader  release 
than  was  needful,  they  must  abide  the  consequences;  and  it 
would  be  a  novel  case  for  a  court  of  equity,  in  such  case,  to  re- 
store the  party  to  the  rights  which  he  had  thus  unnecessarily 
released.  If  that  could  be  done,  the  proceeding  of  releasing 
a  witness  would  be  a  safe  one  1 
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But  those  cases,  where  courts  of  equity  interfere  to  restrain 
the  operation  of  releases,  are  confined  within  narrow  limits,  and 
proceed  upon  principles  of  well-settled  law. 

1.  Courts  of  equity  will  restrain  a  general  release  to  the  thing 
or  things  intended  to  be  released.  As  upon  a  release  of  all  de- 
tuands,  when  some  particular  demand  was  in  view,  the  court  of 
chancery  will  not  allow  the  release  to  take  advantage  of  the  gen- 
eral words  to  defeat  the  collection  of  a  demand  not  then  in  the 
minds  of  the  parties.  So,  too,  a  court  of  equity  will  reform 
contracts  in  all  cases,  upon  the  most  indubitable  evidence  that 
they  were  so  drawn  as  not  to  express  the  intention  of  the  parties. 

2.  Another  class  of  cases  where  courts  of  equity  relieve  the 
party  from  the  consequences  of  his  own  inadvertence  to  some 
extent,  is  where  he  is  made  liable  at  law  for  a  penalty,  or  where 
the  terms  of  his  contract  subject  him  to  loss  in  the  nature  of  a 
forfeiture.  In  all  such  cases  courts  of  equity  interfere,  and 
when  the  damages  are  clearly  subject  to  estimation,  upon  the 
payment  of  such  sum  as  is  full  compensation,  decree  restitution. 

3.  The  case  of  Clagett  v.  Salmon,  6  Gill  &  J.  314,  cited  from  2 
Eq.  Dig.  417,  decides  that  when  the  creditor  releases  one  of  two 
or  more  joint  and  several  debtors,  not  intending  to  release  the 
debt,  a  court  of  equity  will  restrain  the  operation  of  the  release. 
The  cose,  upon  examination,  I  find  to  be  precisely  the  same  case 
put  by  Lord  Eldon  in  BouUbee  v.  Slubbs,  18  Yes.  20 — that  is, 
that  of  a  composition  made  with  the  principal,  reserving  the 
right  to  collect  the  balance  of  the  surety — which  Lord  Eldon 
justly  says  is  "  so  very  absurd  that  it  ought  to  appear  plainly," 
and  it  is  no  precedent  for  the  present.  And  it  seems  to  us  im- 
possible to  find  any  general  principle  established  by  the  past 
history  of  equity  jurisprudence  which  would  justify  our  limiting 
the  operation  of  this  release,  in  this  case,  which  would  not 
equally  justify  that  interference  in  all  cases  where  we  might 
suppose  it  more  just  if  the  parties  had  made  a  different  con- 
tract. 

4.  In  form,  if  any  such  interference  of  the  court  were  desired 
upon  the  coming  in  of  the  supplemental  answer  urging  this 
portion  of  the  defense,  the  orators  should  have  filed  their  sup- 
plemental bill,  stating  the  grounds  upon  which  they  desired  to 
contest  the  release  so  as  to  have  had  the  matters  properly  in 
issue  before  the  court.  But  that  is  mere  form,  and  could  be 
reached  now  if  the  merits  were  in  favor  of  the  plaintifEs.  Clag-^ 
eU  V.  Salmon  expressly  requires  that  the  cause  for  giving  a  con* 
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tract  of  release  a  reetricted  operation  should  be  alleged  in  the 
bill,  and  issue  joined  on  {hat  point  in  order  to  justify  a  decree 
qualifying  its  operation.  So  that  in  strictness  this  question  did 
not  arise  in  this  case;  but  as  it  was  important  to  haye  it  settled, 
«nd  either  now  or  hereafter  it  must  arise  in  the  case,  and  it 
having  been  fully  argued,  we  have  eiumined  it  and  given  the 
result  of  that  examination.  We  do  not  intend  to  say  that  the 
•chancellor  will  be  absolutely  precluded  fix>m  now  suffering  the 
•question  to  be  raised  in  form  upon  the  record;  but  it  seems  to 
us  that  such  a  step  could  not  avail  the  orators. 

The  result  is,  that  this  decree  must  be  reversed  and  the  case 
be  remanded  to  the  court  of  chancery,  with  instructions  to  that 
court  to  dismiss  the  plaintifiGs'  bilL 


SSOOITDABT  EVIDXHOS    OV  COMTXHTS  OV  LO0T  iNSSBUIfXllTS  AFIEBL   DiLt* 

«KMT  SsABOB  fOK  Orioihals:  See  Juihon  ▼.  Balaiva,  12  Am.  Deo.  82;  Ocean 
Jmm.  C<k  v.  FroMcia,  10  Id.  649;  Hughe$  v.  Ecuten,  20  Id.  290;  Compttm  v. 
Maikewt,  22  Id.  167;  Luce  ▼.  Smvdy^  28  Id.  725;  OrietUcU  Bank  ?.  HoMm^ 
87  Id.  140;  Jwum  ▼.  TVm/mJn,  44  Id.  448;  J<nie»  v.  Robinaon,  54  Id.  212.  Aa 
to  the  admiagjbility  of  parol  evidence  of  the  contents  of  a  lost  or  destroyed 
teoord,  see  PrutUn  v.  AUen,  34  Id.  51;  Harvey  v.  Thomas,  36  Id.  141; 
Lyon  V.  BoiJUng^  48  Id.  122;  EaJan  v.  Doe  ex  dem.  Vanee^  Id.  770.  As  to  the 
aeoeasity  of  an  affidavit  of  loss,  see  Hoddy  v.  Hoard,  54  Id.  456.  The  prin- 
cipal case  was  cited  in  Thrall  v.  Todd,  84  Vt.  100,  to  the  point  that  before 
parol  evidence  of  a  written  instmment,  sappoeed  to  be  lost,  can  be  given,  it 
■hoold  be  shown  that  a  search  for  it  had  been  made  in  good  faith  and  with 
proper  diligence  in  the  place  where  it  is  likely  to  be  found,  and  that  sncb 
search  proved  ineffectual. 

Recttau  ab  EsTOPPXLa:  See  HeUl  v.  Benner,  21  Am.  Dec.  394;  Stow  v. 
Wyae,  18  Id.  90;  I>en  v.  Chqffin,  22  Id.  711;  note  to  Cfrc^  v.  CasOeman^  16 
Id.  754. 

Surity'b  Kioht  of  Ck>NTRiBnTiON  IM  Gekbral:  See  Cage  v.  Foster,  26 
Am.  Dec.  265;  Harrieon  v.  Lane,  27  Id.  607,  and  prior  cases  in  the  notes 
thereto;  BoberU  v.  A<iamB,  31  Id.  694;  McPhereon  v.  TalboU,  32  Id.  191; 
Morrison  v.  Poynii,  Id.  92;  Bainey  v.  Yarborough,  38  Id.  681;  Preston  v. 
Preston^  47  Id.  717;  Wayland  v.  Tucker,  50  Id.  76;  Dunn  v.  Sparks,  Id.  473; 
JoMs  V.  Blantan,  51  Id.  415;  Dole  v.  Warren,  52  Id.  640;  Aiken  v.  Peay^g 
Ex'rs,  53  Id.  684. 

Suasrr^  Bisht  or  Contbibution  vob  Oostb  A2n>  Expurgn.— A  surety 
may  recover  oontribation  from  his  co-surety  for  the  costs  and  expenses  of  de- 
fending a  suit  a^ipunst  him  for  the  debt,  if  the  defense  was  made  under  such 
eirenmstanoes  as  to  be  regarded  as  prudent:  WagenseUer  v.  Prettyman,  7  HI. 
App.  197;  and  this  rule  was  recognised  in  Downer  v.  Baxter,  SO  Vt.  472,  in 
holding  that  a  surety  may  recover  of  his  principal  costs  which  he  has  incurred 
ia  Utigating  in  good  faith  the  claim  upon  which  he  is  surety,  both  dting  the 
principal  caae. 

EzaocTOBS  or  Dboxasxd  Co-subxtt  hat  bx  Suxd  iob  Ooxtbibutioxs 
Aiken  v.  Pea^s  Bafrs^  58  Am.  Deo.  684;  but  see  Waier^  Bepreseniaiims  r. 
BUey's  AdmW^  18  Id.  802. 
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JoiKDn  or  GiKSUBsmi  nr  Sinr  wok  Oomtbibotiov:  Jcmm  ▼•  Biamipm^ 
61  An.  Deo.  415;  PaweU  t.  MaUkU,  40  Id.  427. 

SiTRnr  RiMAHTWO  Pbinoipal  to  TwnFT,  Bmcr  or:  See  Btmk  4tf 
UmUUmt  ▼.  Ptnkk^  16  Am.  Deo.  136. 

DieoHABOs  or  Prinoipal  Duobabom  Surstt:  UfdUd  SUUea  ▼.  Simpmm^ 
24  Am  Deo.  331;  Joknaom  ▼.  Planien^  Btmk,  43  Id.  480;  and  lee  Bank  ▼• 
ibrayos,  48  Id.  661. 

MisTAKK,  WHBT  RsusyiD  AOAiNBT  IH  RQaiTTs  See  LeadU  t.  Palmerf 
51  An.  Deo.  333,  and  prior  OMoe  in  note.  The  principal  caee  wao  cited  In 
Fkleker  ▼.  BetmeU,  36  Vi.  665,  to  the  point  that  where  oontraoti  have  pro> 
dnced  reenlti  not  antlcipatedt  the  partlee  have  not  been  relieved,  onlees  that 
coold  be  done,  and  the  oontraot  left  opeimtiTie  as  to  what  they  did  intend. 
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SlJTTON    V.  SlTPPON. 

[7  Obatzaii,  2S4.) 

IfiSTAKB  IK  Rboard  TO  Vauditt  ov  OnAirroB's  Title  ib  no  groond  for 
relief  to  »  purchaser,  when  he  parchaaes  land  withont  agreement,  cs- 
press  or  implied,  for  a  conveyance  with  warranty  of  the  title. 

BqITITT   INTILL  NOT  ReLUEW  AGAINST  MISTAKE  IN  QUANTITT  OV  LaNS  8oLI>, 

when  it  appears  that  the  parties  intended  a  contract  of  hazard. 
In  Sauce  bt  Trustee,  Rula  Gayeat  Emptor  Afpuss. 

Afteal  from  the  circuit  court  of  Caroline  county.  Richard 
Hoomes  and  his  wife  conyeyed  to  Norbome  E.  Sutton  a  tract 
of  land  in  trust,  to  be  sold  to  pay  certain  debts,  indemnify 
a  Buieiy  of  Hoomes  in  certain  bonds,  and  the  balance  of  the 
purchase  money,  if  any  should  remain,  to  Hannah  Hoomes  in 
consideration  of  her  relinquishing  her  right  to  dower  in  the 
tract  sold.  The  deed  contained  no  warranty  of  title.  The 
tract  was  sold  at  auction  to  John  Sutton.  The  purchaser  after- 
wards filed  a  bill  in  the  circuit  court,  alleging  that  eighty  acres 
of  the  tiact  were  claimed  and  held  by  W.  W.  Dickinson;  that 
Hoomes  was  dead  and  his  estate  insolvent.  The  debts  secured 
by  the  deed  were  discharged.  He  therefore  prayed  that  the 
trustee  might  be  restrained  from  paying  over  the  balance  of  the 
purchase  money  in  his  hands,  and  that  he  pay  to  the  complain- 
ant as  much  as  would  satisfy  him  for  the  land  lost.  A  perpet- 
ual injunction  was  grabted,  and  the  defendant^  trusteei  appealed. 

BobtMon^  for  the  plaintiff. 

PaUan  and  Lyons^  for  the  defendant. 
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By  Court,  Baldwin,  J.  The  appellant  incurred  no  responsi- 
bility to  the  appeUee  by  his  sale  as  trustee,  under  the  deed  of 
trust  in  the  proceedings  mentioned,  of  the  land  thereby  con- 
veyed. Acting  as  trustee,  he  sold  at  public  auction  such  prop- 
erty and  such  title  only  as  were  vested  in  him  by  the  deed, 
according  to  the  terms  therein  prescribed,  without  any  war- 
ranty; and  it  is  not  pretended  that  in  conducting  and  accom- 
plishing the  sale  he  was  guilty  of  any  fraudulent  act  or  misrep- 
resentation, or  even  fell  into  any  error  or  irregularity  whatever* 
Nor  does  the  appellee  in  his  bill  seek  relief  against  him  upon 
any  other  ground  than  the  allegation  that  a  part  of  the  proceeds 
of  the  trust  sale  remain  in  his  hands,  and  ought  to  be  subjected 
to  the  equity  asserted  against  the  other  defendants. 

The  equity  asserted  by  the  appellee  is  founded  upon  an  allegc<l 
deficiency  in  the  tract  of  land  conveyed  by  the  trust  deed,  aiis- 
ing  out  of  an  alleged  defect  in  the  title  of  Richard  Hoomes,  tlie 
grantor  therein,  to  a  part  of  the  land  embraced  within  the  boun- 
daries thereof.  And  if  that  equity  can  be  established,  it  must 
be  upon  the  supposition  that  the  grantor  and  ceduis  que  truaf  ii> 
the  deed  are  to  be  affected  by  such  defect  of  title. 

In  this  case  the  question  does  not  occur,  whether  the  pur- 
chaser of  such  a  sale  by  the  trustee  is  entitled  to  the  benefit  of 
a  clause  or  covenant  of  warranty  in  the  conveyance  from  the 
grantor  to  the  trustee.  Here  there  is  no  clause  or  covenant  of 
v?arranty  in  the  deed;  and  if  the  purchaser  is  entitled  to  relief^ 
it  must  be  upon  the  ground  of  a  mistake  in  regard  to  the  subject- 
matter  of  the  contract. 

We  need  not  consider  whether  there  may  not  be  cases  of  mis- 
take in  respect  to  the  identity  of  land  sold  by  the  trustee  with 
that  conveyed  by  the  grantor,  which  would  bo  proper  for  relief 
in  a  court  of  equity.  Here,  if  there  was  any  mistake,  it  was  not 
of  that  nature.  The  property  sold  was  the  identical  property 
conveyed  by  the  deed;  and  there  was  no  room  for  any  mistake, 
unless  in  regard  to  the  validity  of  the  grantor's  title.  A  mistake 
in  respect  to  that  matter  is  no  ground  for  relief  to  a  purchaser, 
where  he  takes  upon  himself  the  risk  as  to  the  title,  as  he  does 
when  he  purchases  land  without  agreement,  express  or  implied, 
for  a  conveyance  with  warranty  of  the  title. 

The  principle  upon  which  equity  relieves  against  a  mistake  in 
the  estimated  quantity  of  land  sold  has  no  application  to  a 
case  like  this.  The  foundation  of  such  relief  is,  that  the  price 
agreed  upon  by  the  parties  must  be  presumed  to  have  been  in- 
fluenced by  the  estimated  quantity,  unless  it  appears  that  thej 
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intended  a  contract  of  hazard;  and  the  mistake  is  corrected  not 
only  in  cases  of  deficiency,  but  also  in  cases  of  excess.  Here 
there  "was  no  estimate  of  the  quantity  as  between  the  trustee 
and  the  purchaser,  but  a  mere  statement  thereof  in  the  grant- 
or's conveyance  to  the  trustee.  That  statement  was  mere  matter 
of  description,  and  was  no  element  of  the  conb*act  between  the 
grantor  and  the  trustee,  for  which  the  consideration  inured  not 
from  the  trustee,  but  the  ccstuia  que  (rust,  and  was  in  no  wise  de- 
pendent upon  the  supposed  quantity  of  the  land.  The  puipose 
of  the  conveyance  was,  that  the  property  should  be  sold  by  the 
trustee,  at  all  events,  for  whatever  it  would  bring;  and  the 
grantor  undertook  no  responsibility  either  as  to  title  or  quau- 
tiiy.  If  the  quantity  had  turned  out  after  the  sale  by  the 
trustee  to  be  greater  than  that  mentioned  in  the  deed,  neither 
he,  nor  the  grantor,  nor  the  ccstuis  que  trust,  could  have  exacted 
from  the  purchaser  compensation  for  the  Excess;  and  by  parity 
of  reason,  they  are  not  responsible  for  a  deficiency. 

There  is  no  principle,  therefore,  whether  of  defective  title  or 
deficient  quantity,  upon  which  the  appellee  is  entitled  to  I'elief ; 
and  it  is  unnecessaiy  to  consider  the  other  questions  of  law  and 
&ct  which  have  been  discussed  at  the  bar.  And  the  court  is  of 
opinion  that  the  decree  of  the  circuit  court  is  erroneous. 

Decree  reversed,  with  costs,  restraining  order  set  aside,  and 
biU  dismissed,  with  costs. 

Cabell,  P.,  and  Bbooke,  J.,  absent. 


Equity  will  kot  Rklievs  in  Absencb  or  Fraud,  surprise,  or  anda^ 
inflaenoe:  Champlin  et  al.  v.  Laytm,  31  Am.  Dec.  382.  Whether  contract 
was  entered  into  nnder  mistake  of  law  or  fact  is  not  material,  where  it  was 
clear  it  was  made  in  good  faitli;  each  party  possessing  etioal  information,  or 
at  least  equal  means  of  acquiring  knowledge,  and  neither  having  practiceil 
towards  the  other  any  unfairness  or  deception:  Juzan  v.  Twdmint  44  Id.  44$;. 
WkUe  V.  WUwn,  30  Id.  437;  MeCobb  v.  Riehardiion,  41  Id.  374;  Jaiht  v. 
#Wfe,  42  Id.  227;  Good  v.  Uerr,  Id.  236;  Trigg  v.  Recul,  Id.  447,  and  casea 
cited  in  the  notes. 

Vendee  of  Land  is  Charoed  with  Notice  op  Facth  Recited  iii 
Deeds  through  which  he  claims,  and  is  estopped  to  deny  the  same:  TcUboV^ 
JBg*r9  V.  Bellas  Jleira,  43  Am.  Dec.  126,  and  cases  cited  in  the  note  to  Jiokr  ipt 
£uuU,  39  Id.  63. 
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SnEAD  v.  GOLEICAN. 

[7  OSAXTAll,  800.] 

EzsouTOK  MAT  BiNB  HmsBLT  Pbbsokallt  to  pay  the  debt  of  his  teitiktor. 

Action  or  Dxbt  hat  bb  Bbouost  ufov  Notb,  end  in  aaoh  Mtion  it  need 
not  be  averred  or  proyed  that  there  was  any  coniideration  for  the  note. 

BxBOUTOR,  Who  Mbanb  to  Lmrr  his  Llabiutt  to  pay  hii  teatator's  debts, 
Bhoald  add  the  words  "as  ezeoutor  out  of  the  estate  of  "  testator. 

Clebigal  Ekbor  i«  Making  up  Rboobd  in  a  lower  court  should  be  cor- 
rected in  that  oourt  upon  motion,  and  not  by  appeal  to  the  higher 
court. 

Appeal  from  the  oircuit  court  of  Henrico  county.  Action  of 
debt  by  H.  Coleman  and  his  wife  against  Jesse  Snead.  The 
action  was  founded  on  a  note  worded  as  follows:  ''$617.16. 
On  demand  with  interest  from  the  first  day  of  January,  1840, 1 
promise,  as  ex'or  of  John  G.  Grouch,  to  pay  to  Mary  Q.  Crouch 
six  hundred  and  seventeen  dollars  and  sixteen  cents,  being  a 
balance  due  her  on  settlement  of  her  claims  against  Thomas, 
Bichard,  and  John  G.  Grouch,  which  she  held  jointly  against 
them,  and  is  now  surrendered  on  each  paying  to  her  their  pro- 
portions. Witness  my  hand  this  22d  day  of  January,  1840. 
Jesse  Snead,  Ex'or  of  John  G.  Grouch,  dec'd."  Judgment 
was  taken  against  Snead  by  default,  and  the  clerk  in  entering 
the  same  entered  it  against  Snead  personally,  and  not  as  ex- 
ecutor, whereupon  Snead  applied  for  a  supersedeas,  which  was 
granted. 

Baxter,  aitomey  general,  and  Cabell,  for  the  plaintiff. 

John  Thompson,  jun. ,  for  the  defendants. 

By  Court,  Moncure,  J.  The  appellant  complains  that  the 
judgment  of  the  court  below  was  erroneously  entered  against 
him  in  his  own  right,  instead  of  being  entered  against  him  as 
executor  of  John  G.  Grouch.  I  think  the  judgment  was  rightly 
entered,  de  bonis  propriis.  An  executor  may  bind  himself  per- 
sonally to  pay  the  debt  of  his  testator.  But  to  make  him  liable, 
the  common  law  requires  that  the  promise  shall  be  on  sufficient 
•consideration;  and  the  statute  requires  that  it  shall  be  in  writ- 
ing. The  promise  in  this  case  is  in  writing,  and  the  requisition 
of  the  statute  is  therefore  satisfied.  Was  there  a  sufficient  con- 
fiideration  to  support  the  promise,  according  to  the  requisition 
of  the  common  law  ?  Under  our  statute,  an  action  of  debt  may 
be  brought  upon  a  note  in  writing;  and  in  such  action  it 
need  not  be  averred  or  proved  that  there  was  any  consideration 
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for  the  note:  Peadey  v.  Boatwrighi^  2  Leigh,  195.  The  note 
itself  imports  oonsideiation,  as  does  a  bond;  the  only  diffeienoe 
being,  that  in  the  case  of  a  bond  the  consideration  can  not  be 
inquired  into,  bat  in  the  case  of  a  note  it  may.  The  defendant 
in  this  case,  therefore,  might  have  defended  himself  on  the 
ground  of  ivant  of  consideration;  and  if  he  had  sustained  such  a 
defense  by  proof,  would  have  defeated  the  action.  Having 
mado  no  such  defense,  the  judgntent  was  rightly  rendered 
against  him  for  the  amount  of  the  note.  Assets  in  the  hands 
of  the  executor  constitute  a  sufficient  consideration  for  a  prom- 
ise by  him  to  pay  the  debt  of  his  testator.  So  does  forbearance 
to  sue,  etc.  In  an  action  against  an  executor  personally  on  a 
promissory  note  given  by  him  for  a  debt  of  his  testator,  the 
defendant  may  show  an  insufficiency  of  assets  to  pay  the  debt; 
and  if  the  plaintiff  can  not  show  that  there  was  other  sufficient 
consideration  for  the  promise,  he  must  fail  in  his  action.  In 
this  way  the  defendant  can  sustain  no  injury.  If  there  be  any 
other  consideration  for  the  promise  than  a  sufficiency  of  assets, 
then  it  is  consistent  alike  with  justice  and  the  intention  of  the 
parties  that  the  executor  should  be  personally  liable  for  the 
debt.  If  the  consideration  depends  upon  the  sufficiency  of 
assets,  the  executor  has  the  same  defense  in  an  action  against 
him  personally  as  he  would  have  in  an  action  against  him  as 
executor. 

In  this  case  there  is  not  only  a  promise  in  writing  by  the 
executor;  which  in  an  action  of  debt  upon  it  imports  a  sufficient 
consideration;  and  there  is  not  only  an  absence  of  any  evidence  of 
want  of  consideration,  which  is  necessary  to  defeat  such  an  action 
on  such  a  promise;  but  the  note  itself  furnishes  express  evidence 
of  sufficient  consideration.  It  furnishes  evidence  of  a  sufficiency 
of  assets.  It  contains  a  promise  to  pay  ''  on  demand."  In  the 
language  of  Dallas,  0.  J.,  in  Childs  v.  McminSf  6  Eng.  Com.  L. 
228,  suppose  a  demand  had  been  made  immediately;  does  not 
the  executor,  by  subjecting  himself  to  suuh  a  demand,  admit  he 
has  assets  to  satisfy  it?  If  he  meant  to  limit  his  liability,  why 
did  he  not  add  to  the  words  "  as  executor"  the  words ''  out  of  the 
estate  of  John  G.  Crouch"?  It  also  furnishes  evidence  of  for- 
bearance. It  contains  a  promise  to  pay  interest  on  the  debt, 
which,  in  the  language  of  the  same  judge  in  the  same  case, 
''necessarily  imports  a  payment  at  a  future  day;  and  an  execu- 
tor promising  to  pay  a  debt  at  a  future  day  makes  the  debt  his 


own." 


The  case  thus  far  is  parallel  with  that  of  OkUds  v.  Monina,  just 
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jraferred  to;  in  which  it  was  unanimotialy  deddedliy  the  oonri 
of  oommon  pleas  that  **  a  pxomiasoiy  note  by  whidh  the  makers 
as  ezeoutors  jointly  and  sevenJly  promise  to  pay  on  demand^ 
with  interest,  renders  them  personally  liable/*  But  the  note  va 
this  case  famishes  affirmatiTe  eTidenoe  of  other  consideration » 
which  was  not  famished  by  the  note  in  that,  and  which  renders 
it  more  reasonable  that  the  exeoator  shonld  be  personally  liable* 
It  shows  that  the  plaintiff,  having  a  joint  claim  against  Thomas,. 
Bichard,  and  John  O.  Cronch,  **  sorrendered  it  on  each  paying- 
to  her  his  proper  proportion."  Instead  of  payment  in  moneys 
of  the  proper  proportion  of  John  G.  Oroudh,  his  executor,  the 
defendant,  exeeated  the  promissory  note  in  question,  promising 
to  pay  it  on  demand  with  interest.  The  joint  daim  against  the 
thiee  debtors  was  thus  extingoished.  The  original  obligation 
of  the  testator  for  the  whole  claim  was  discharged;  and  in  lieo 
thereof  a  new  secoriiy  was  taken  from  the  execator  for  the  pay- 
ment of  his  testator^s  proportion  on  demand,  with  interest* 
Was  not  this  surrender  of  the  original  claim,  this  extinguish** 
ment  of  a  joint  debt  of  three,  a  sufficient  consideration  for  a 
promise  by  the  executor  of  one  of  them  to  pay  one  third  of  the 
amount  of  the  debt?  The  original  debt  may  haTe  been  a  debt 
of  higher  dignity  against  the  testator's  estate  than  the  not» 
would  be.  It  may  have  been  due  by  judgment  or  bond.  At  aU 
events,  it  was  a  joint  debt  of  three.  Would  the  plaintiff  have 
surrendered  such  a  debt  without  being  assured  of  the  certain 
payment  of  the  different  proportions  of  the  parties?  Would 
she  have  taken  a  security  for  the  proportion  of  one  of  them 
which  might  embarrass  her  with  a  future  inquiry  as  to  the  suffi- 
ciency of  assets  ?  Her  subsequent  conduct  proTcs  that  she  re- 
posed with  confidence  on  the  promise  of  the  defendant  to  pay 
his  testator's  proportion  with  interest  on  demand.  She  waited 
more  than  four  years  before  she  made  the  demand*  Would 
she  have  so  waited  if  the  demand  had  been  against  a  decedent's 
estate?  In  the  language  of  the  same  judge  whose  language  I 
hare  before  quoted,  "if  executors  were  not  liable  on  such  i^ 
promise,  they  would  be  enabled  by  making  such  a  promise  to- 
defraud  any  individual  among  their  testator's  creditors."  The 
case  of  Childa  y.  Monins  was  cited  with  approbation  by  Ohief 
Justice  Sharkey  in  delivering  the  opinion  of  the  court  in  8im& 
V.  Stiitoea,  8  How.  (Miss.)  176.  See  also  Bradly  v.  HeM,  8  Sim. 
643;  6  Gond.  Eng.  Oh.  341;  Banko/Iiroy  v.  Topping,  9  Wend. 
278. 
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The  note  in  Uus  case  being  a  good  cause  of  action  against  the 
ezecator  perBonally,  the  dedaiation  is  sufficient  to  chaxge  him 
penonalij,  though  it  complains  of  him  "as  executor/'  and 
chaEgee  the  promise  to  have  been  made  by  him  as  such.  "  Whexe 
the  natnie  of  the  debt  is  such  as  necessaxilj  to  make  the  de- 
fendant liable  personallj,  the  judgment  will  be  de  h<mi»  propriU^ 
al&ough  he  be  charged  as  promising  as  executor:"  2  Williams 
on  Ex. ,  1096.  The  naming  tiie  defendant  executor  in  the  declar- 
ation in  such  case  is  surplusage:  Id.  1101.  In  this  case  not 
only  is  the  nature  of  the  debt  such  as  to^charge  the  executor 
personally,  but  it  would  seem  from  the  dedaiation  that  it  was 
intended  fhere1:>y  so  to  charge  him.  The  words  "as  executor 
of  John  G.  Crouch"  seem  to  have  been  used  therein  as  matter 
of  description.  The  declaration  is  in  the  debet  and  detinei. 
And  the  breach  is  charged  against  the  "  defendant"  without  anj 
addition  to  that  term. 

But  suppose  the  judgment  ought  to  have  been  de  bonis  testae 
toris,  would  it  be  proper  to  reverse  the  judgment  on  that  ac- 
count? I  think  not.  The  judgment  in  the  case  was  an  office 
judgment,  which,  not  haying  been  set  aside,  became,  by  oper> 
ation  of  law,  a  judgment  of  the  succeeding  term.  In  such  a 
case  the  only  entries  usually  made  after  the  declaration  is  filed, 
and  before  the  execution  issues,  are  two  short  entries  in  the  rule 
book,  one  in  the  words  **  common  order,"  and  the  other  *'  comr- 
mon  order  confirmed."  These  entries  are  identical,  whether  thg 
suit  be  against  the  defendant  in  his  own  right,  or  en  autre  droii. 
The  execution  is  issued  upon  the  judgment  as  if  it  had  been 
lightly  entered  in  full.  The  derk  afterwards  at  his  leisure 
enters  a  formal  judgment  in  the  case  in  a  book  kept  for  the  pur- 
pose. The  error,  if  any,  in  running  out  these  short  entries  into 
form  when  the  record  is  made  up,  is  nothing  but  a  clerical  error, 
the  correction  of  which  belongs  to  the  court  whose  officer  com- 
mitted it.  The  remedy  is  1:>y  motion  to  that  court,  and  not  by 
appeal  to  this:  Eubank  y.  BaU,  4  Leigh,  808;  SheUUm  y.  WMh, 
7  Id.  175;  Digges  y.  Dwnn,  1  Munf .  66.  I  am  for  affirming  the 
judgment. 

Dakexl,  J.,  oonouxred  in  the  opinion  of  Moiroun,  J. 

Baldwdt  and  Allbv,  JJ«, 

OiBSLL,  p.,  absent. 
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their  aete  will  bo  upheld,  if  they  are  fair,  beneficial  to  the  es^te,  and  iim 
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f  it>iii  fnuid,  DflgUgono^  or  miaoondnet:  BaUe^  t.  DOworth^  48  Am.  Dea  760^ 
and  note. 

JuDOMXMT  MAT  BK  Amxndbd  IX  Ck>UBT  BimMoairo  TBU  Sau:  Smith  T. 
i?adiM,  44  Aoi.  Dec.  429,  and  oaeea  died  in  the  note. 


Crump  v.  United  States  MiNiNa  Co. 

[7  QnATTAM,  853.] 

DaoLAKATtOKs  AT  TiMS  0?  Makino  Comtbact  are  part  of  the  ret  gmUB, 
and  may  be  given  in  evidence  in  an  action  to  enforce  it,  where  the  d»> 
fence  ic  that  it  was  procured  by  falae  and  frandulent  repreeentatlona. 

^iDB!f OK  OF  AoQuiBSCBNCK  19  Ck>NTBACT  Pbooubbd  BY  Fraud  can  not  be 
used  by  way  of  estoppel  for  the  purpose  of  excluding  evidence  showing 
that  the  saorie  was  procured  by  false  and  fraudulent  repreeentatlona. 

Appeal  from  the  circuit  court  of  Henrico  county.  Debt. 
Action  brought  by  the  United  States  Mining  Company  against 
Crump  and  Liggon.  There  were  twenty-eight  other  cases  inyoly- 
ing  precisely  the  same  questions  submitted  at  the  same  time 
and  on  the  same  facts.  The  facts  in  the  bill  of  exceptions  on 
which  the  decision  turns  are  found  in  the  opinion. 

Bobimon  and  Lyons^  for  the  appellants. 
B,  B.  Minor  and  PaUon,  for  the  appellees. 

By  Court,  Baldwin,  J.  The  question  presented  by  the  second 
bill  of  exceptions  taken  at  the  trial  is,  whether  the  circuit  court 
erred  in  rejecting  the  evidence  offered  by  the  defendants  in  these 
actions  for  the  purpose  of  proving  that  the  contract  upon  which  the 
actions  are  founded  was  procured  from  them  respectiyely  by  false 
and  fraudulent  representations  made  to  them  at  the  time,  as  to 
the  description,  condition,  and  value  of  the  subject  by  Williams, 
the  agent  of  the  plaintiffs.  And  the  question  must  be  consid- 
ered upon  the  hypothesis  that  the  defendants  were  able  and 
ready  to  proye  such  false  and  fraudulent  representations  so  made 
at  that  time.  The  first  step  in  the  order  of  such  proof  was  of 
necessity  eyidence  of  the  declarations  and  conduct  of  the  agent 
at  the  time  the  contract  was  entered  into;  and  the  decision  of 
the  court  excluding  the  representations  so  made  by  him  assumes 
the  proposition  that  though  the  contract  in  question  was  so 
fraudulently  procured  from  the  defendants,  it  is  neyertheless 
obligatory  upon  them. 

It  can  not  be  doubted  that  where  a  contract  is  made  between 
parties  acting  for  themselyes  as  principals,  and  in  an  action 
founded  upon  it,  the  defense  is  that  the  contract  was  procured 
by  the  false  and  fraudulent  representations  of  the  party  seeking 
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to  enforce  it,  his  conduct  and  declaiations  at  the  time  are  parte 
of  the  res  gestcB,  and  eeeential  elements  of  the  defense.  If, 
therefore,  the  decision  of  the  court  below  can  be  sustained,  it 
must  be  upon  the  ground  of  a  distinction,  applicable  to  these 
cases,  between  the  effect  of  such  a  fraud  when  perpetrated  by  a 
principal  and  its  effect  when  perpetrated  by  an  agent. 

The  question  whether  an  agent  has  tnmscended  the  authority 
conferred  on  him  by  his  principal  in  making  a  contract  usually 
arises  where  the  other  party  is  seeking  to  enforce  it,  and  the  agent's 
want  of  authority  is  relied  upon  by  the  princip^  as  matter  of 
defense  against  the  performance  of  the  contract  on  his  part. 
But  in  the  present  cases,  the  principals  demand  the  performance 
of  the  contract  by  the  other  parties,  and  of  course  recognize  the 
authority  of  their  agent  to  procure  it,  but  dei^  that  they  can  be 
affected  by  the  alleged  false  and  fraudulent  representations  em* 
ployed  by  him  for  that  purpose.  This  denial  rests  upon  the 
alleged  ground  that  Williams  was  an  agent  of  limited  powers, 
restricted  by  his  principals  from  making  any  representations, 
true  or  false,  on  the  subject  of  the  contract,  and  made  the  mere 
medium  for  communicating  to  purchasers  the  terms  of  sale  pro- 
posed by  his  principals,  and  their  own  representations  of  the 
description,  condition,  and  value  of  the  property. 

But  the  admissibility  of  evidence  to  prove  the  procurement 
of  a  contract  by  the  fraudulent  practices  of  an  agent  does  not 
turn  upon  the  extent  of  the  limitations  of  his  authority;  for  if 
so,  then  as  the  principal  may  in  most  cases  recognize  and  con- 
firm the  authority  of  the  agent,  the  consequences  of  his  miscon- 
duct would  be  visited,  not  upon  the  person  whose  confidence 
enabled  him  to  conmiit  the  fraud,  but  upon  its  innocent  victim. 
The  fraudulent  conduct  of  the  agent  in  procuring  a  contract 
may  be  an  abuse  of  Ids  known  authority,  or  it  may  be  accom- 
plished by  means  of  the  suppression  or  concealment  of  the 
limitations  upon  it;  and  in  neither  case  can  his  principal  give 
validity  to  the  contract  by  repudiating  the  fraudulent  practices 
employed  to  obtain  it. 

That  a  person  professing  to  act  as  agent  for  another  does  so 
wholly  without  authority,  or  transcends  the  authority  actually 
eonferzed  upon  him  by  his  principal,  is  no  reason  for  enforcing 
the  contract  against  the  other  parly  when  obtained  from  him  by 
fidse  and  fraudulent  representations.  In  the  words  of  a  judi- 
eious  writer:  "  Contracts  made  for  the  benefit  of  another,  but 
without  his  privity  or  consent,  may  be  rejected  or  affirmed  at 
his  election.    But  by  making  the  election  to  affirm  it  he  adopts 
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that  which  is  detrimental,  as  well  as  that  which  is  for  his  ben- 
efit And  in  seeking  to  enforce  oontraots  entered  into  by  agents, 
the  principal  is  subject  to  have  them  impeached  1:>7  any  conduct 
of  his  agent  which  would  haye  that  effect  if  proceeding  from 
himself.  Eyeiy  species  of  fraud,  misrepresentation,  or  con- 
cealment, therefore,  in  the  agent,  affects  the  principal's  right  to 
recover:"  Paley  on  Agency,  824,  825. 

That  an  agent  to  sell  is  lestricted  in  the  delegation  of  his  au- 
thority by  his  principal  from  making  any  representations  on  the 
subject  of  the  contract,  whether  true  or  false,  has,  it  is  true,  a 
bearing  upon  the  obligatory  force  of  the  contract;  but  it  is  as  a 
question  of  fact,  and  not  as  a  question  of  law.  It  may  be  used 
in  evidence  as  tending  to  prove  that  the  representations  of  the 
agent,  though  false  and  fraudulent,  had  not  the  effect  of  deceiving 
the  purchaser.  But  this  presupposes  that  the  restraint  upon  the 
authority  of  the  agent  was  known  to  the  purchaser;  and  whether 
he  knew  it,  and  the  effect  of  such  knowledge  in  preventing  him 
from  being  deluded,  deceived,  and  defrauded,  are  also  ques- 
tions of  fact  for  the  consideration  of  the  jury. 

It  IB  difficult  to  conceive  a  case  of  an  action  founded  upon  a 
contract  of  sale,  to  which  the  defense  is  that  it  was  obtained 
by  fraud,  in  which  the  acts  and  declarations,  whether  of  the 
principal  seeking  to  enforce  the  contract  or  of  his  agent 
through  whose  intervention  it  was  procured  occurring  at  the 
time  of  making  it  as  part  of  the  rea  geske,  are  inadmissible  evi- 
dence. Such  a  defense  does  not  present  a  naked  question  of 
law  for  the  decision  of  the  court;  but  a  mixed  question  of  law 
and  fact  for  the  consideration  of  the  jury,  with  the  aid  of  such 
instructions  as  the  court  may  give  in  regard  to  the  principles  of 
law  applicable  to  the  facts  that  may  be  proved  to  the 
tion  of  the  jury. 

The  bill  of  exceptions  shows  nothing  to  render  these 
an  exception  to  the  general  rule  of  evidence  just  mentioned. 
It  appears  therefrom  that  the  contract  in  question  consisted  of 
a  written  prospectus  on  the  part  of  the  plaintiffs,  in  the  form  of 
a  subscription  paper,  to  be  signed  by  the  purchasers,  for  the 
sale  of  a  number  of  shares  of  reserved  stock  of  their  gold 
mining  company,  upon  the  terms  and  conditions  therein  pre- 
scribed, representing  the  mines  to  be  in  full  and  successful 
operation,  with  several  particulars  of  description  and  recom- 
mendation, and  referring  to  the  last  report  of  the  president  and 
directors  of  the  company  for  a  full  description  of  the  mine, 
buildings,  machinery,  etc.,  which  subscription  paper  was  signed 


April,  1861.]       Cbump  v.  XT.  S.  MnaNo  Go.  119 

hj  the  defendanta  and  otbers.  The  plaintiffs  also  gave  in  en« 
dence  a  report  of  the  president  and  directors  of  the  company 
to  the  stockholdersy  containing  a  detailed  and  &yorable  descrip- 
tion and  statement  of  the  condition  of  the  mining  property  and 
of  the  operations,  resonrces,  and  prospects  of  the  company,  as 
being  the  report  referred  to  in  the  prospectus;  but  it  does  not 
appear  that  it  was  shown  to  defendants,  or  was  called  for  by 
them;  or  that  the  prospectus  itself  was  read  to  or  by  them; 
except  so  far  as  it  may  be  inferred  from  their  having  subscribed 
it.  It  further  appears  thafc  Williams  was  an  agent  of  the  com- 
pany for  effecting  the  contemplated  sales  of  the  stock  upon  the 
terms  and  conditions  prescribed  in  the  prospectus;  but  the  ex- 
tent or  limitations  of  his  authority  do  not  appear,  except  so  far 
as  may  be  inferred  from  the  facts  above  mentioned,  and  the 
recognition  of  his  agency  by  the  act  of  the  company  in  seeking 
to  enforce  the  contract  in  question.  Upon  this  state  of  facts, 
the  defendants  offered  to  prove  that  Williams,  at  the  time  of 
procuring  the  subscription  of  stock  from  them,  and  for  the  pur- 
pose of  inducing  them  to  subscribe  for  and  purchase  the  same, 
made  representations,  in  addition  to  those  contained  in  the 
prospectus  and  report  therein  referred  to,  as  to  the  description, 
condition,  and  value  of  the  gold  mine,  upon  the  faith  of  which 
the  defendants  became  subscribers  for  said  stock;  which  repre- 
sentations were  false  and  fraudulent;  and  for  the  purpose  of 
getting  such  proof,  asked  a  witness  to  state  what  representations 
were  made  to  the  defendants  as  aforesaid  touching  the  value 
and  description  of  the  mine  and  condition  of  the  company: 
whereupon  the  counsel  for  the  plaintiffs  objected  to  the  question 
and  any  answer  thereto,  upon  the  ground  that  it  was  incompe- 
tent for  the  defendants  to  give  evidence  of  any  representations 
by  said  Williams,  because  they  insisted  that  he  was  a  limited 
agent,  whose  authority  was  defined  by  the  said  prospectus  and 
the  report  of  the  president  and  directors  therein  referred  to. 

We  are  of  opinion,  for  reasons  above  suggested,  that  the  circuit 
•court  erred  in  rejecting  the  evidence  so  offered  by  the  defendants, 
upon  the  ground  urged  on  the  part  of  the  plaintiffs,  and  if  the 
propriety  of  its  rejection  on  any  other  ground  could  be  considered 
by  this  court,  as  to  which  we  express  no  opinion,  none  such 
•ppears  from  the  bill  of  exceptions.  The  evidence  relied  on  by 
the  plaintifb  as  proving  acquiescence  in  and  recognition  of  the 
'Contract  on  the  part  of  the  defendants  was  proper  for  the  con- 
«ideistion  of  the  jury,  in  connection  with  all  the  circumstances 
«f  the  case,  and  the  jninciples  of  law  applicable  thereto;  but 
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could  not  be  used  by  way  of  estoppel,  for  the  purpose  of  exclud- 
ing the  eyidence  of  fraud  offered  by  the  defendants. 

The  court  is  further  of  opinion  that  the  circuit  court  did  not 
err  in  the  rejection  of  the  declarations  of  Jackson,  the  president 
of  the  company,  as  stated  in  the  third  bill  of  exceptions,  upon 
the  assumption  made  by  that  court  that  he  was  identified  as 
the  person  who  made  them;  inasmuch  as  it  does  not  appear  that 
he  acted  as  the  authorized  agent  of  the  cuuix^any  for  the  purpose 
of  making  sales  of  the  stock  above  mentioned. 

And  the  court  is  further  of  opinion  that  there  is  no  error  in 
the  several  decisions  of  the  circuit  court  rejecting  proposed 
instructions,  nor  in  the  actual  instructions  given,  as  set  forth  in 
the  several  bills  of  exception  in  relation  thereto. 

The  court  therefore,  without  considering  whether  the  bill  of 
exceptions  to  the  refusal  of  the  circuit  court  to  grant  a  new  trial 
was  properly  taken,  is  of  opinion  that  the  judgments  must  be 
reversed  for  the  error  of  that  court  in  rejecting  the  evidence 
offered  of  the  declarations  of  Williams,  as  stated  in  the  second 
bill  of  exceptions. 

Judgments  reversed,  with  costs  to  the  plaintifb  in  error,  ver* 
diet  set  aside,  and  new  trial  directed. 

Cabell,  P.,  and  Moncubb,  J.,  absent. 


Admissibilitt  of  Declarations  as  Part  of  Rss  Oist^o. — Dedlaratioiii- 
aocompanying  an  act  are  admissible  as  part  of  the  res  geatiB:  Demmg  v.  Omt-^ 
fifigtan,  30  Am.  Dec.  591;  Ros$  v.  Bank  qf  Burlington,  16  Id.  664. 

EsTOFPEL  IN  Pais  Arising  from  Acts,  Admissions,  and  Conduct. — For 
a  discussion  of  this  topic,  see  the  following  cases  and  notes:  WtUand  CanuA 
Co,  V.  Hathaway,  24  Am.  Dec.  51;  Cook  v.  Qrawt,  16  Id.  564;  WetU  ▼.  Hig- 
gin8,  13  Id.  235;  Buehoftan  v.  Moore,  15  Id.  601;  Orett  r.Jaek,  27  Id.  S6S( 
A^  T.  Kingtiand,  44  Id.  491. 
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HuNTEB  V.  Commonwealth. 

(7  Qmatiam,  641.] 

OmvonoN  ob  Dbola&atiohs  op  Aooompucx  made  after  the  oommiaaioo 
of  the  ofifenae  are  evidence  against  him  only  unless  made  in  the  presenoo 
of  his  partners  in  the  crime. 

Whbrs  Only  Covuino  to  Opsvino  por  Wiitdow  is  a  doth  hung  over 
two  naila  at  the  top,  and  loose  at  the  bottom;  whether  the  removal  of 
the  cloth  from  one  of  the  nails  is  a  sufficient  breaking  to  oonstitttto 
borglaxy,  queare, 

BuBOUkBT.  Appeal  from  the  circuit  court  of  Lee  oountj. 
Tbe  facts  are  safficientlj  stated  in  the  opinions. 

ChraUan,  for  the  plaintiff. 

By  Court,  Thompboh,  J.  It  is  the  tmanimons  opinion  of  the 
oonrty  that  it  was  erroneous  in  the  court  below  to  admit  the 
confessions,  admissions,  or  declarations  of  Hardy  as  evidence 
against  the  prisoner,  even  though  a  previous  conspiracy  and 
combination  had  been  proved;  because  it  appears,  from  the  bill 
of  exceptions,  that  they  were  made  after  the  arrest,  and  conse- 
quently after  the  commission  and  completion  of  the  offense 
charged:  1  Oreenl.  Ev.  268,  269;  Boscoe's  Cr.  Ev.  88,  89.  A 
majority  of  the  court  deem  it  unnecessary,  and  therefore  decline 
to  express  any  opinion  upon  the  sufficiency  of  the  evidence  certi- 
fied, to  establish  such  a  breaking  as  to  constitute  the  crime  of 
burglaiy,  or  upon  any  of  the  other  questions  presented  by  the 
prisoner's  i>etition  and  assignment  of  errors.  The  judgment 
must  be  reversed,  the  verdict  set  aside,  and  the  cause  remanded 

for  a  new  trial,  and  the  proper  order  for  the  removal  of  the 

m 
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pxiBoner,  who  is  now  confined  in  the  panitentiaiy,  to  Uie  oonnlj 
of  Lee  for  trial. 

Fnu),  J.  The  prisoner  was  conTicted  of  boiglaiy  in  the  eir- 
enit  court  of  Lee  connly,  and  eentenced  to  confinement  in  the 
penitentiaiy  for  five  yearn,  one  twelfth  part  of  which  he  was  to 
be  confined  in  a  solitaiy  cell  thereof.  Upon  the  trial,  the  con- 
feesionB  of  Hardy,  an  accomplice  in  the  perpetration  of  the 
crime,  which  were  made  after  ite  commission,  were  given  in 
evidence  against  the  prisoner,  which  he  objected  to,  and  asked 
the  court  to  exclude.  The  court  declined  deciding  the  ques- 
tion then,  and  postponed  it  until  all  the  testimony  should  be 
heard.  And  after  the  testimony  had  been  closed,  the  court  in- 
structed the  juiy,  **  that  if  they  believed  from  the  evidence  that 
the  prisoner  and  Hardy  were  accomplices  (or  had  entered  into 
a  conspiracy  to  commit  the  offense),  then  they  were  to 'regard 
Hardy's  confessions  as  good  evidence  against  the  prisoner,  otiier- 
wise  not"  I  do  not  remember  the  precise  language  of  the  in- 
struction. The  above  is  the  substance  of  it.  The  jury  rendered 
a  verdict  of  guilty.  The  prisoner  moved  for  a  new  trial,  which 
was  overruled,  and  a  bill  of  exceptions  signed,  which  sets  out 
the  facts  proved  upon  the  trial.  I  am  of  opinion  that  the  court 
erred  in  not  deciding  the  question  as  to  the  admissibility  of  the 
confessions  of  Hardy.  This  was  a  question  of  law,  which  it 
was  the  province  and  duty  of  the  court  to  decide,  and  not  refer 
it  to  a  jury.  These  declarations  were  improperly  received  as 
evidence  against  the  prisoner.  The  confessions  or  declarations 
of  an  accomplice  or  confidant,  made  when  they  were  in  the  act 
of  committing  an  offense,  or  when  in  its  way  of  commission, 
can  be  received  as  evidence  against  all  parties  to  the  conspiracy. 
But  after  the  commission  of  the  act  is  complete  and  over,  dec- 
larations subsequently  made  by  an  accomplice  are  good  evidence 
against  him  only,  unless  made  in  the  presence  of  his  partners 
in  the  crime.  I  am  also  of  opinion  that  the  facts  set  forth  in 
the  bill  of  exceptions  do  not  amount  to  burglary :  See  Bex  v.  Lauh 
rence,  19  Eng.  Com.  L.  490.  For  these  three  errors  I  think  the 
judgment  should  be  reversed,  the*  verdict  set  aside,  and  a  new 
trial  awarded.  Believing  that  the  offense  proved  upon  the  trial 
does  not  amount  to  burglary,  I  deem  it  unecessary  to  say  any- 
thing about  the  non-residence  of  the  prisoner,  and  his  being 
absent  from  the  state  when  the  offense  charged  in  the  indict- 
ment was  committed. 

I  will  further  remark,  that  so  much  of  the  sentence  as  re- 
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qinrBB  oonfinement  in  a  Boliiaxy  cell  of  the  penitentiazy  is  izreg«- 
vkr,  the  law  upon  this  eabjeot  having  been  xepealed. 

Oammoira  of  Aooovplics,  whin  ADMmms:  8tai$  t*  Scper  «l  elL,  St 

Bae.  085;  »aU  r.  Ormnk,  23  Id.  117. 
BrasLABT*  What  Ooawnwrjai;  See  8UtU  v*  McOaUt  80  Am.  Deo.  814. 


PeBKINB   V.   GoMliOirWSALTH. 

IT  OmAiiXAa;  661.] 

InnommT  iob  Foboxet  ov  Fbomusobt  Notx  need  not  eet  oat  tlie 
indonemente,  or  any  other  matter  written  vpon  tlie  Hune  paper  ooniti- 
tating  no  part  of  the  note  itaeli,  and  not  entering  into  the  ceaentia]  de* 
aeription  of  that  inatniment. 

WnaiHEa  Pbomisx  to  Pat  is  in  Past  ob  Pbbsknt  Txvbb,  in  a  negotia- 
ble promiaaory  note,  it  will  not  lose  ita  character  aa  anch,  although  a 
bank  may  be  deterred  from  diacoonting  it. 

Vkbdict  will  not  bi  Sit  Abidx  where  a  court,  in  reapooae  to  an  inquiry 
propounded  by  a  jury,  oorrectly  atate  the  law. 

Hkrbt  T.  Pkbxins  was  indicted  for  forgery  in  the  circuit  oonrt 
of  Henrico  county.  The  first  count  in  the  indictment  set  out 
the  note  in  full;  the  remaining  two  counts  charged  the  forgery, 
but  none  of  the  counts  referred  to  the  indorsements  on  the  note. 
Daring  the  trial  Perkins  objected  to  the  introduction  of  the 
note,  that  there  was  variance  between  the  allegations  and  the 
proof.  The  objection  was  oyemiled.  After  the  case  had  been 
given  to  the  juiy,  they  returned  into  court  and  asked  to.be  in- 
structed as  to  whether  it  was  necessaiy  that  they  should  be  sat- 
isfied that  the  prisoner  did  actually  and  personally  forge,  the 
paper  charged  in  the  indictment  in  order  to  convict  The  court 
instructed  the  juiy,  that  if  from  the  evidence  they  were  satisfied 
that  the  prisoner  either  actually  and  personally  made  the  forged 
instrument,  or  was  actuaUy  present,  aiding,  abetting,  and  assist- 
ing with  a  felonious  intent  when  the  fozged  writing  was  made, 
they  must  find  him  guilty.  The  prisoner  excepted  to  the  ruling. 
The  prisoner  was  found  guilty,  and  appealed. 

B.  R.  Bawiaon,  for  the  plaintiff. 

By  Court,  Lomax,  J.  The  court  is  of  opinion  that,  as  this 
prosecution  was  only  for  forging  the  writing  which  purported 
to  be  a  negotiable  note,  there  was  no  necessily  that  the  indict- 
ment should  set  out  the  indorsements,  or  any  other  matter  written 
upon  the  same  paper,  constituting  no  part  of  the  note  itself,. 
and  not  entering  into  the  essential  description  of  that  instru« 
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ment.  It  is  enough  to  set  out  in  the  indictment  the  note  itself, 
without  any  other  extrinsic  marks  or  writings  upon  the  same 
paper:  ComnumweaUh  t.  Ward^  2  Mass.  897;  Simmons  y^ Stale, 
7  Ohio,  116.  When  the  paper  with  these  unessential  marks 
and  writings  is  offered  in  eridence,  for  the  purpose  of  sustain- 
ing the  prosecution  for  the  foigerj  of  the  note,  there  will  be  no 
Talid  objection  on  the  ground  of  variance  between  the  proofs 
and  the  charges  laid  in  the  indictment:  Stark.  Cr.  PI.  113; 
Bex  y.  Testiek,  in  note/ to  Bex  y.  Oibbs,  1  East,  180;  1  East  Cr. 
L.  925;  CommonwedUh  y.  Adams y  7  Met.  60;  Commonwealth  v. 
Searle,  2  Binn.  832  [4  Am.  Dec.  446];  Commonwealth  y.  Boss,  2 
Mass.  373. 

Nor  is  there  any  ground  for  the  exception  that  the  negotiable 
note,  which  is  truly  set  out,  contained  the  acknowledgment  of 
the  promise  to  pay  in  the  past  tense,  instead  of  the  usual  prom- 
ise in  the  present  tense.  Whether  it  was  in  the  past  or  present 
tense,  it  was  equally  a  negotiable  promissoiy  note:  Common- 
wealth y.  Parmenter,  6  Pick.  279.  Nor  would  the  paper  lose  the 
character  of  a  negotiable  promissory  note,  as  charged  in  the  in- 
dictment, because  there  should  be  anything  in  the  frame  of  the 
note  which  might,  for  want  of  some  conformity  to  the  practice 
of  the  bank,  deter  the  bank  from  discounting  the  note.  It  was 
not  less  a  negotiable  promissory  note  though  the  bank  might 
refuse  to  negotiate  it. 

Nor  is  there  any  ground  for  the  exception,  stated  as  the  third, 
in  the  petition.  The  instruction  giyen  by  the  court  was  a  direct 
response  to  the  inquiry,  which  was  propounded  by  the  jury,  for 
settling  their  doubts,  according  to  the  yiews  taken  by  them  of 
the  eyidence  in  the  case.  The  matters  of  law,  stated  by  the 
court  in  that  instruction,  were  correctly  stated.  Eyen  if  it  might 
seem  to  others  than  the  juiy  to  be  an  instruction  upon  what 
might  be  deemed  abstract  and  foreign  from  the  case,  yet  the 
yerdict  ought  not  to  be  set  aside  on  that  account;  the  judg- 
ment of  the  court  being  right  upon  the  question  submitted  to  it 
by  the  jury. 

Another  exception  stated  in  the  petition  to  the  proceedings 
of  the  court  below  is  the  refusal  of  the  court  to  award  a  new 
trial,  it  being  alleged  that  the  eyidence  in  the  record  is  insuffi- 
cient to  sustain  the  yerdict*  It  is  abundantly  proyed  that  the 
note  was  forged;  and  that  the  note  so  forged  was  in  the  posses- 
sion of  the  accused;  and  that  he  was  seeking  to  utter  it,  and  to 
deriye  benefit  from  it  When  the  forgery  was  detected,  he 
offered  no  explanation  whatsoeyer  in  regard  to  the  paper — how 
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or  when  it  e&me  to  his  hands — ^nor  of  any  of  the  circnmstanoee 
connected  with  the  paper,  or  his  possession  of  it.  He  made  no 
attempt  to  offer  any  such  explanation.  By  whom  the  forgeiy 
of  the  paper  was  committed,  whether  1:>y  the  accused  or  some 
other  person,  was  a  question  of  fact  for  the  jury  to  decide  upon, 
after  weighing  all  the  proofs  and  circumstances  of  the  case.  It 
was  so  held  by  Story,  J.,  in  Ofiiied  States  y.  BrUton^  2  ICason, 
4d4;  and  seems  so  to  have  been  held  in  Spencer  y.  Commonwealihf 
8  Leigh,  751. 

The  rule  of  eyidence  in  such  cases  was  laid  down  in  the  su- 
preme court  of  North  Carolina  in  the  case  of  The  State  y.  BriU, 
S  Dey.  L.  122;  and  in  the  case  of  The  State  y.  Morgan,  2  Dey. 
Jl  B.  L.  348.  Buffin,  0.  J.,  in  deliyering  the  opinion  of  the 
court  in  the  latter  of  these  cases,  maintained  that  the  accused 
being  in  possession  of  the  forged  order,  drawn  in  his  own  fayor, 
irere  facts  constituting  complete  proof  that,  either  by  himself, 
or  by  false  conspiracy  with  others,  he  forged  or  assented  to  the 
forgeiy  of  the  instrument — that  he  either  did  the  act  or  caused 
it  to  be  done,  until  he  showed  the  actual  perpetrator,  and  that 
he  himself  was  not  priyy.  A  distinction  was  taken  between 
haying  such  paper,  as  a  forged  order,  in  possession,  and  haying 
a  counterfeit  bank  note — an  instrument  current  in  its  nature, 
and  which  might  well  come  innocently  to  any  one's  hands.  In 
the  case  of  the  forged  order,  he  who  holds  it  under  such  cir- 
cumstances, it  was  said,  should  be  taken  to  be  the  forger,  unless 
he  shows  the  contrary.  And  it  was  moreoyer  said,  in  one  of 
the  cases  cited,  that  with  the  exception  of  such  papers  as  pass 
from  hand  to  hand  in  the  common  transactions  of  life,  the  utter- 
ing of  a  forged  paper,  if  unexplained,  is  in  sound  sense  eyi- 
dence of  the  forgery  of  the  paper  by  the  utterer. 

In  the  present  case,  it  was  proyed  that  the  indorsement  of 
Oault,  as  well  as  the  note  itself,  was  forged.  Although  in  the 
order  of  indorsements  his  name  precedes  the  indorsement  of  the 
payee,  he  must  be  regarded  as  the  pretended  indorsee  of  the 
payee;  and  the  title  of  the  accused  must  be  regarded  as  deriyed 
under  this  forged  indorsement  of  Gault's  name.  This  case  does 
not  require  the  court  to  decide  what  is  the  degree  of  proof,  or 
the  character  of  the  proof,  as  being  presumptiye  or  prima/ade, 
which  is  furnished  against  the  accused  as  the  forger,  by  the  mere 
circumstance  that  the  instrument  was  forged,  and  that  he  was 
eodeayoring  to  utter  or  to  use  it  for  his  own  benefit.  These 
circumstances  it  was  the  proyince  of  the  jury  to  weigh,  as  im- 
portant proofs  against  him;  and  to  combine  them  in  their  con- 
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ndeiation  of  the  ease  with  fhe  eiieiiiiisteDee  of  flie  f oiged  im^ 
etnimenty  and  ihe  total  omiflsion  on  his  part  to  offer  any 
excnlpatoiy  explanation  whatsoever.  In  oomfainataon  with 
these  or  any  other  ciroumstanoes  before  the  jniy,  the  eridenoo 
tended  with  powerful  efleet  to  oonyict  the  aoonsed,  as  charged 
in  the  indiotment,  with  haying  forged  the  note.  In  the  exeroisa 
of  its  appellate  jnrisdiotion  in  a  criminal  prosecution,  this  court 
can  not,  without  Tiolating  the  authority  of  precedent  decisions 
in  such  cases,  interpose  to  disturb  or  set  aside  the  verdict  which 
has  been  rendered  bj  the  jurjr  in  this  case.  It  can  not  pro- 
nounce that  the  court  below  ened  in  refusing  to  grant  a  new 
triaL 
The  writ  of  eixor  applied  far  is  refused. 


Foaennr  ItonnD:  See  iSltaleT.  P!Jbe4*i>  M  Am.  Deo.  ^n^Bmnmmr.  BUdt, 
46  Id.  eOli  Aote  T.  yoMt»  M  Id.  287,  and  note. 

Baacm  nr  Bsoabd  to  UmrKOunoan  or  Oouar  to  jniy,  whea  it  miaifatl^ 
eeneee  no  injiuy.  Is  not  Krouid  for  a  new  trial,  nor  will  It  Tiftiale  Ike  veniiol^ 
flee  PiMpk  T.  (Smmkigktum,  4Z  Am.  Deo.  709,  and  note 
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Nkwbrouqh  V.  Walkhb. 

{8  OSASBiM,  10.] 

!■  AoBov  or  CofVEKAKT  lOE  Failubb  bt  Lbsok  to  Dmurmm  to  Ite 

pwiwion  of  premlao  ranted  by  the  Utter;  and  where  the  letter  hee 
■ot  eostained  eny  epeoud  damage  the  leeeee  ia  entitled  only  to  general 
damageay  and  the  meaaore  of  aaoh  danuigee  la  the  difference  between  tha 
mt  oontraeted  to  be  paid  and  a  lair  rent  for  the  property  at  the  time 
when  it  ahonld  have  been  deUrered  np. 

A»B4L  from  the  oircnit  court  of  Frederiok  oonnly.  Action 
of  oavenaat  brought  by  B.  S.  Walker  against  J.  Newbrongh. 
Hie  dedaxation  set  oat  that  Walker  rented  Newbroogh's  mill, 
and  after  maVing  the  agreement,  Newbrongh  rented  the  mill  to 
B.  Ford,  who  went  into  poeeeasiony  thereby  preventing  Walker 
from  entering.  Newbrongh  demnixed,  bat  the  demaxxer  was 
oremiled.  A  verdict  was  rendered  in  &yor  of  Walker.for  two 
hundred  and  fifty  dollars  damages,  and  Newbrongh  appealed. 
33ie  other  fiicts  appear  in  the  opinion. 

Oooke,  for  the  appellant. 

By  Ooorty  Movodbb,  J.  The  court  is  of  ojyinion,  that  the  dr- 
eoit  court  did  not  err  in  oyermling  the  demurrer  to  the  declara- 
tion; bat  did  err  in  oyermling  the  motion  for  a  new  trial.  On 
ihe  facts  proved  and  certified  in  the  cause,  the  jury  was  war- 
ranted in  finding  a  verdict  for  the  plaintiff  in  the  court  below; 
but  ihe  damages  awarded  were  excessive.  The  defendant  in  the 
court  below  seems  to  have  acted  in  good  faith,  and  his  breach 

of  contnot  for  which  the  suit  vras  brought  seems  to  have  beea. 

va 
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the  result  of  misiinderstandiiig  on  hia  part.  He  derived  no 
benefit  from  each  breach,  but  on  the  contrary,  rented  out  the 
property  for  twenly-fiye  doUiffs  less  than  the  plaintiff  was  to 
haye  giyen  him.  It  was  not  ayerred  in  the  declaration  or  proyed 
on  the  trial  that  the  phuntiff  sustained  any  special  damage  by 
reason  of  the  defendant's  breach  of  contract.  The  plaintiff  did 
not  lose  his  situation;  but  continued  in  the  same  business  in 
which  he  was  engaged  when  he  entered  into  the  contract.  The 
tenant  to.  whom  the  property  was  rented  offered,  a  few  days 
after  the  renting  and  before  he  had  received  or  purchased  anj 
wheat,  to  let  the  plaintiff  have  it  on  the  same  terms  on  wbi<*b 
said  tenant  had  rented  it;  but  the  plaintiff  declined  to  acc(>pt 
the  offer.  Under  these  circumstances  the  plaintiff  was  euti.  let  i 
only  to  general  damages,  and  the  measure  of  such  damages  i> 
the  difference  between  the  rent  contracted  to  be  paid  and  a  fan 
rent  for  the  property  at  the  time  when  it  should  have  been  <1e- 
livered  to  him.  It  was  proved  that  three  hundred  dollars,  the 
rent  stipulated  in  the  lease  to  the  plaintiff,  was  a  fair  rent  for 
the  property.  On  the  other  hand,  it  was  proved  by  a  witness 
that  he  offered  the  plaintiff  one  hundred  dollars  for  his  lease, 
which  he  refused  to  take.  If  upon  this  evidence  the  jury  had 
found  a  verdict  for  one  hundred  dollars  damages,  this  court 
would  not  have  disturbed  the  verdict.  But  there  is  nothing  in 
the  case  which  warrants  a  verdict  for  greater  damages  than  one 
hundred  dollars.  The  evidence  of  a  witness  that  during  the 
first  year  of  the  lease  the  plaintiff  could  have  cleared  three  ot 
four  hundred  dollars  was  necessarily  speculative  and  conjectural, 
and  furnished  no  legitimate  basis  on  which  to  estimate  the  dam- 
ages. It  is  therefore  considered  by  the  court  that  the  judg- 
ment of  the  circuit  court  be  reversed  and  annulled,  with  costs 
to  the  plaintiff  in  error;  that  the  verdict  of  the  jurors  be  set 
aside;  and  that  the  cause  be  remanded  to  the^drouit  court  fora 
new  trial  to  be  had  therein. 

Gabkll,  p.,  absent. 

MSASTTRB  OT  DaMAQWB  lOB  BbSAOB  OF  BZIOCITOBT  OOBTBAOR  8m  €SMS 

collected  in  tlM  notes  to  MatterUm  v.  lia^fcr  iif  BrooUpi,  42  Am,  Deo.  M^ 
UidRokrr.  KimU,  89  Id.  68. 
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LiVBTEB   V.  MiDDLEOOFF. 

[8  O/MMTtAM,  64.] 

OmoEAL  BoNB  ov  EzxcuTOB  which  contaiiu  the  namai  of  tlM  ezeonter 
•Did  aevenl  soreties  in  the  penal  part,  and  there  is  no  blank  for  an  addi- 
tioiial  name,  and  which  is  sigoed  by  those  whose  names  appear  in  the 
psnal  part  and  that  of  another  person,  it  will  be  treated  as  the  hood  of 
the  person  who  execnted  it»  notwithstanding  the  absence  of  his  name  in 
the  penal  part. 

Whxrb  Lboatbx  18  Bead,  the  decree  for  the  distribution  of  the  estate 
should  be  in  favor  of  his  personal  representative. 

Bnx  filed  by  John  Middlecoff  against  Jacob  Carper,  executor, 
John  Luster,  A.  0.  Dempsey,  and  others  as  sureties  for  obtain- 
ing a  settlement  of  account  of  executor  and  distribution  of 
estate.  The  executor  being  insolvent,  action  was  brought  on 
his  bond.  The  penal  part  of  the  bond  was  as  follows:  ''  Enow 
all  men  by  these  presents  that  we,  Jacob  Carper,  Joseph  E. 
Pitzer,  John  Luster,  and  Matthew  S.  Robinson,  are  held  and 
firmly  bound,"  etc.  This  bond  was  signed  by  the  parties 
named  and  Absalom  0.  Dempsey.  It  appears  that  in  the  blank 
space  for  sureties'  names  there  was  no  room  for  Dempsey's 
name.  Dempsey  demurred  to  it  being  his  bond,  inasmuch  as 
his  name  was  not  in  the  penal  part.  The  demurrer  was  sus- 
tained, the  bill  dismissed  as  to  Dempsey,  and  Luster  appealed. 

Lackland  and  Cookey  for  the  appellant. 

F.  T.  Andersotiy  for  Dempsey. 

«/!.  T.  Anderson,  for  Middlecoff 's  legatees. 

By  Court,  Baldwin,  J.  The  court  is  of  opinion  that  upon 
the  face  of  the  bill  of  the  plaintiffs,  and  of  the  official  bond  of 
Jacob  Carper,  executor  of  John  Middlecoff  the  elder,  therewith 
exhibited,  the  defendant  Dempsey  must  be  regarded  as  one  of 
the  sureties  in  the  said  bond,  he  appearing  to  have  executed  the 
same,  although  his  name  is  not  therein  mentioned  as  one  of  the 
obligors;  and  therefore  that  the  circuit  court  erred  in  sustaining 
the  said  Dempsey's  demurrer  and  dismissing  the  bill  as  to  him, 
instead  of  overruling  said  demurrer,  and  requiring  him  to  an- 
swer the  bill,  which  error  is  to  the  prejudice  of  the  appellant  and 
of  the  appellees  Pitzer  and  Bobinson.  And  the  court  is  further 
of  opinion  that  there  is  no  other  error  in  the  decree  of  the  circuit 
oourt,  unless  it  be  in  decreeing  in  favor  of  the  children  and  heirs 
of  John  Middlecoff  the  younger,  and  the  children  and  heirs  of 
Oeorge  Middlecoff,  instead  of  their  personal  representatives;  it 
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being  tmoertain  from  the  record  whether  the  said  John  Middle- 
coff  the  younger  and  Qeorge  Middlecoff,  the  sons  and  legateee 
of  the  said  John  Middlecoff  the  elder,  died  before  or  after  the 
death  of  their  father;  and  unless  it  be  in  the  omission  of  the  de- 
cree to  state  that  the  recovery  in  favor  of  Thomas  J.  and  Harriet 
Middlecoff,  in&nt  children  and  heirs  of  the  said  John  Middlecofl 
the  younger,  is  by  their  guardian  and  next  friend:  in  regard  to 
which  alleged  errors  no  action  of  this  cuui-t  need  be  had,  inas- 
much as  for  the  error  above  declared  in  sustaining  the  demurrer  of 
said  Dempsey ,  the  decree  must  be  reversed  and  the  cause  remanded 
to  the  circuit  court  for  further  proceedings  to  be  there  had,  and 
any  such  irregularities  may  be  there  corrected,  after  inquiry  into 
the  facts  bearing  thereupon.  It  is  therefore  adjudged,  ordered, 
and  decreed,  that  so  much  of  the  said  decree  as  sustains  the 
demurrer  of  the  said  Dempsey  and  dismisses  the  bill  of  the 
plaintiffs  as  to  him  be  reversed  and  annulled,  with  costs  to  the 
appellant  against  the  appellees  who  were  plaintiffs,  and  said 
Dempsey.  And  it  is  further  adjudged,  ordered,  and  decreed, 
that  the  said  demurrer  be  overruled,  and  that  the  said  Dempsey 
do  answer  the  bill  of  the  plaintiffs;  and  that  the  reports  of  the 
commissioner  in  regard  to  the  matters  of  account  be  recommitted 
in  order  that  the  same  may  be  reformed,  in  respect  to  any  re- 
sponsibility which  may  appear  on  the  part  of  the  said  Dempsey 
or  to  any  errors  therein  which  may  be  shown  by  him.  And  the 
cause  is  remanded  to  the  circuit  court  to  be  proceeded  in  aa 
above  indicated. 

Cabsll,  p.,  and  Moncure,  J.,  absent. 


DxTBCT  IN  Bond  of  Administrator  will  not  vitiate  hii  appointmani 
or  invaUdate  his  acta:  PedOea  v.  WatU^  AdfiCr,  33  Am.  Deo.  581. 


HlGGINBOTHAM  V.  GOENWELL. 

[8  Orattav,  88.] 

DowxR,  Provided  by  Law  in  Behalf  of  Widow,  is  Paraxovnt  to 
all  conveyances,  contracts,  incmnbrancee,  debts,  or  liabilitiee  of  th» 
husband  executed  or  incurred  by  him  during  coverture. 

Whin  Hdsband  durino  Coverture  Sells  and  Convets  Land  with  gen- 
eral warranty  and  his  wife  did  not  join  in  the  deed,  and  the  husliand 
afterwards  willed  the  whole  estate,  real  and  personal,  to  his  wife  for  li£e« 
remainder  to  his  children,  she  will  not  only  be  entitled  to  take  under 
the  will,  but  also  be  allowed  her  dower  in  the  land  sold. 

1m  Order  that  Provision  for  Wife  in  her  husband's  will  shall  be  hehl 
to  be  in  lieu  of  dower,  the  will  must  so  declare  in  terms. 
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Appeal  from  the  circuit  court  of  Monroe  county.  The  facta 
are  stated  in  the  opinion. 

N.  Harrisoriy  for  the  plaintiffl 

Lacldandy  for  the  defendant. 

By  Court,  Baldwin,  J. .  It  appears  in  this  case  from  the  tes- 
tator's will,  that  after  charging  his  estate,  real  and  personal, 
with  the  payment  of  his  debts,  he  devised  the  same  to  his  wife 
for  life,  with  remainder  to  his  children.  Upwards  of  thirty 
years  before  the  making  of  his  will  he  had  sold  and  conveyed, 
with  general  warranty,  a  tract  of  land  to  the  appellee,  but  his 
wife  did  not  unite  in  the  conveyance.  The  sale  and  conveyance 
to  the  appellee  are  in  no  wise  mentioned  or  alluded  to  in  the 
will.  Shortly  after  the  testator's  death  this  suit  was  brought  by 
the  appellant  to  recover  her  dower  in  the  land  so  sold  and  con- 
veyed to  the  appellee.  And  the  defense  made  by  the  answer  is, 
that  the  widow  is  barred  of  the  dower  claimed  by  the  provision 
made  for  her  in  the  will,  which  was  intended  by  the  testator  to 
be  in  lieu  of  dower  of  all  the  lands  which  he  at  any  time  owned; 
which  provision  it  is  averred  she  has  accepted.  The  will  of  the 
testator  and  his  deed  of  conveyance  to  the  appellee  are  the  whole 
evidence  in  the  cause.  And  the  question  presented  by  the  rec- 
ord is,  whether  the  widow  is  entitled  to  recover  the  dower 
elaimed,  and  also  to  retain  the  provision  made  for  her  by  the 
will.  If  she  is,  then  her  acceptance  or  refusal  of  that  provision 
is  a  matter  wholly  immaterial. 

The  dower  provided  by  law  in  behalf  of  a  widow,  by  which  is 
secured  to  her  one  third  of  all  the  lands  of  her  husband  of 
which  he  was  at  any  time  seised  during  the  coverture,  is  para- 
mount  to  all  conveyances,  incumbrances,  contracts,  debts,  or 
liabilities  of  the  husband.  But  as  there  is  no  obligation  upon 
him  to  make  a  greater  provision  for  her  than  that  which  is  con- 
ferred by  the  law,  it  is  competent  for  him,  in  the  exercise  of  his 
testamentary  power  in  her  behalf,  to  couple  it  with  the  condition 
that  it  shall  be  a  substitute  for  and  stand  in  lieu  of  her  legal 
dower  in  the  whole  or  any  part  of  his  estate,  and  thus  propose 
to  become  the  purchaser  of  the  latter;  and  then  if  she  accepts 
the  devise,  she  takes  it  with  the  condition  thereto  attached;  or 
if  she  rejects  the  condition,  she  thereby  rejects  the  devise  it- 
self: and  so  she  can  not  have  both  the  legal  dower  and  the  de- 
vise which  she  accepts  as  its  substitute.  And  the  devise  in  her 
favor  may  thus  be  made  conditional  by  its  express  terms,  or  by 
a  clear  and  necessary  implication  of  the  testator's  intent  to  that 
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offect,  to  be  demed  from  the  will.  But  as  the  exercise  of  a  tes- 
tator's testamentary  bounly  in  behalf  of  his  wif  e»  beyond  or  irre- 
speotiye  of  the  provision  made  for  her  by  law,  is  natoral  and 
frequent,  it  is  not  allowable  to  infer  an  intent  on  his  part  to  the 
contrary  from  other  parts  of  the  will,  by  conjecture  or  proba- 
bility:  the  conclusion  ought  to  be  as  satisfactory  as  if  it  were 
expressed. 

This  clear  and  necessary  implication,  which  puts  the  widow 
upon  her  election,  is  to  be  derived  from  provisions  of  the  will, 
which  would  be  defeated  or  disturbed  by  allowing  her  to  claim 
in  both  characters  of  devisee  and  dowress:  for  example,  if  a 
testator  devises  his  estate,  or  a  part  of  it,  to  his  wife  and  others, 
to  be  equally  divided  amongst  them,  the  equality  required  would 
be  defeated  if  she  were  permitted  to  claim  one  third  of  the 
property  so  devised  as  her  dower,  and  also  a  third  of  the  re- 
maining two  thirds  under  the  will.  But  a  mere  disappointment 
of  the  expectations  of  others  under  the  will  does  not  put  the 
widow  to  her  election:  as  in  the  case  of  a  devise  by  the  testator 
to  her  of  a  specific  part  or  portion  of  a  farm,  say  a  moieiy,  and 
of  the  other  moiety  to  his  children;  in  that  case  the  widow  may 
take  her  moiety  under  the  will  and  one  third  of  the  other  moi* 
ety  under  the  law,  though  it  may  perhaps  have  been  his  design 
that  she  should  have  but  a  moiety  of  the  whole;  there  being  no 
plain  and  necessary  implication  that  the  children  were  not  to 
take  subject  to  her  right  of  dower. 

In  the  present  case,  the  purchaser  from  the  testator  in'  his  life- 
time was  in  no  wise  an  object  of  his  testamentary  care  or 
bouniy.  There  is  no  devise  to  him  of  the  property  he  had  pur- 
chased, nor  any  indemnity  provided  for  him  by  the  will  against 
the  assertion  of  the  widow's  right  of  dower.  That  right  of  dower 
was  not  and  could  Aot  have  been  even  conveyed  to  him  by  the 
husband,  and  it  is  only  by  force  of  the  warranty  express  or  im- 
plied of  the  latter  that  he  could  have  any  claim  against  his 
estate  for  compensation,  in  the  event  of  eviction  by  the  para- 
mount claim  of  the  widow.  Such  a  liability  of  the  husband's 
estate  under  his  contract  stands  upon  the  same  footing  as  his 
debts  and  contracts  generally,  and  furnishes  no  implication  of 
an  intent  on  the  part  of  the  husband  to  bar  his  widow's  right 
of  dower,  by  the  provision  made  for  her  by  his  will.  A  testator 
is  understood  to  speak  of  his  real  property  as  of  the  date  of  his 
will,  and  of  his  personal  property  as  of  the  time  of  his  death; 
and  how  can  we  know  in  this  case  that  the  testator  had  in  his 
mind  at  the  date  of  his  will  real  property  which  was  no  longer 
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his,  but  had  been  sold  and  conveyed  by  him  many  years  before 
to  another;  or  if  it  was  present  to  his  thoughts,  that  he  recol- 
leeted  the  failure  of  his  wife  to  unite  in  the  deed  to  the  pur* 
chaser?  or  if  he  did,  how  can  we  safely  infer  an  intent  to 
deprive  her  of  her  lawful  right  in  the  subject  by  a  testamentary 
provision  in  her  favor  in  regard  to  his  remaining  property? 

Nor  is  there  any  incompatibility  of  a  liability  of  the  husband's 
estate,  by  reason  of  the  widow's  eviction  of  the  purchaser,  with 
the  provisions  of  the  will.  The  devise  to  her,  it  is  true,  is  of  all 
the  testator's  real  and  personal  estate  during  her  life;  which  is 
liable  to  be  diminished  by  a  claim  of  the  purchaser,  if  he  should 
choose  to  assert  it,  upon  the  covenant  of  warranty  in  the  deed. 
But  there  is  no  repugnancy  in  such  diminution  of  the  value  of 
her  interest  in  the  estate  under  the  will,  nor  of  that  of  the  de- 
yisees  in  remainder,  if  that  were  material,  with  the  assertion  of 
her  right  of  dower  against  the  purchaser;  a^d  indeed,  it  is  en- 
tirely compatible  as  well  with  the  charge  upon  it  in  the  will  in 
behalf  of  creditors,  as  with  that  which  is  gi^en  them  by  opera- 
tion of  law. 

It  can  not  be  that  the  claim  of  a  purchaser  from  the  husband 
in  his  life-time,  founded  merely  upon  the  warranty  of  the  latter, 
to  compensation  out  of  his  estate,  in  case  of  eviction  by  the 
widow,  faUs  within  any  rule  of  equity  requiring  her  to  elect  be- 
tween her  right  of  dower  under  the  law  and  the  provision  made 
for  her  in  the  testator's  will:  for  in  equity  the  rule  of  election  iil 
also  a  rule  of  compensation,  and  not  one  of  forfeiture.  It  is 
applicable  only  to  the  case  of  a  beneficiary  under  the  will,  the 
provision  in  whose  favor  is  defeated  by  the  enforcement  of  the 
claim  against  the  will;  and  then  invariably  the  defeated  devisee 
or  legatee  receives  compensation  out  of  the  claim  under  the 
will,  so  far  as  it  may  extend  or  be  requisite,  of  the  claimant 
who  defeats  him;  and  if  there  be  any  surplus,  the  latter  is  en- 
titled to  receive  it.  Now,  how  can  such  compensation  be  made 
to  a  purchaser  from  the  husband  in  his  life-time  ?  He  is  not 
designated  in  the  will  as  is  the  case  with  the  defeated  devisee 
or  legatee;  and  can  be  no  more  entitled  to  the  compensation 
than  any  other  purchaser  from  the  husband.  Suppose,  then, 
the  fund  for  compensation  be  exhausted  by  the  claim  of  such  a 
purchaser,  where  is  another  purchaser  of  other  land  from  the 
husband  to  look  for  redress?  and  by  what  rule  can  he  be  relieved, 
unless  it  be  by  a  rule  of  forfeiture  ? 

The  court  is  therefore  of  opinio^  that  the  decree  of  the  cir« 
euit  court  is  erroneous  in  dismissing  the  appellant's  bill,  instead 
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-if  sustaining  and  enforcing  her  claim  of  dower,  and  extending 
-  to  her  such  other  and  consequent  relief  as  may  appear  she  is 
entitled  to;  therefore  reversed  with  costs,  bill  reinstated,  and 
.  cause  remanded  for  further  proceedings  in  conformity  with  the 
-foregoing  opinion  and  decree. 

Gabbll,  p.,  absent 


Widow's  Bight  to  Dowxb,  how  and  whxk  Babbxd:  See  (yBrimr,  EtH' 
««,  82  Am.  Dec  137;  SeOiman  ▼.  Bowem,  29  Id.  624;  Cimrtk  ▼.  AcS,  48  U. 
754^  and  notes. 


Meees'  Adm'b  v.  Thompson. 

(8  OBAnAX,  134.] 

Wbxbs  Charge  on  Land  by  Will  ia  for  the  payment  of  debfei  in  general, 
the  purchaser  from  the  executor  or  adminiBtrator  is  not  boond  to  see  to 
the  application  of  the  purchase  money. 

This  case  came  up  on  appeal  in  1836,  under  the  title  of 
Thompson  y.  Meeky  was  sent  back  the  same  year,  and  is  re- 
ported in  7  Leigh,  419.  The  facts  are  about  as  follows:  James 
P.  Thompson,  by  his  last  will,  directed,  first,  that  his  funeral 
expenses  and  all  his  just  debts  be  paid;  secondly,  that  certain 
lands  which  he  specified  be  sold  by  his  executors,  and  the 
money  appropriated  to  the  payment  of  debte.  He  then  devised 
a  particular  tract  of  land  to  his  son  and  daughter,  and  afterwards 
directed,  if  necessary  for  the  payment  of  his  debte,  that  a  cer- 
tain negro  boy  be  sold  for  that  purpose;  and  if  these  were  insuffi* 
cient  for  the  payment  of  his  debte,  he  directed  that  a  part,  the 
least  in  value,  of  the  tract  given  to  his  son  and  daughter,  be 
sold  to  fully  satisfy  and  pay  all  his  just  debte.  The  question  to 
be  determined  was  the  manner  in  which  the  will  should  be  con- 
strued. The  court  held  that  the  testator's  meaning  was,  that 
all  his  debte  should  be  fully  satisfied,  and  so  much  of  the  tract 
of  land  last  mentioned  be  sold  as  would  effect  the  purpose,  even 
though  it  might  take  the  whole;  but  that  before  any  part  of  the 
tract  was  sold  the  other  property  specifically  appropriated  to  the 
payment  of  debte  ought  first  to  be  applied  to  that  object.  It 
appears  that  Meeks  purchased  a  part  of  the  Thompson  property 
under  foreclosure  of  mortgage,  and  the  administrator  of  Thomp- 
son's estete  was  charged  with  the  purchase  money.  Meeks  also 
had  a  claim  against  the  estete.  The  commissioner,  in  rendering 
his  report  to  the  court,  refused  to  allow  Meeks  several  credited 
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and  when  the  cause  came  up  for  trial  in  1846,  the  court  ordered 
the  Bale  of  the  land  to  Meeks  to  he  set  aside,  and  a  new  sale 
made  to  satisfy  the  outstanding  liabilities  of  Thompson's  estate. 
An  appeal  was  taken  by  Meeks*  administrator.  The  other  facts 
appear  in  the  opinion. 

B.  B.  JohnsUm,  for  the  plaintifEl 

/VfZftm,  for  the  defendants. 

By  Coxut,  AiiLEN,  J.  It  appearing  that  when  this  case  was 
before  this  court  on  a  former  occasion,  it  was  held  that  the  grant 
of  administration  with  the  will  annexed  to  William  P.  Thomp- 
son was  not  a  void  grant,  and  that  the  administrator  was  em- 
powered to  make  sale  of  the  land  charged  by  the  testator  with 
the  payment  of  his  debts;  and  that  as  the  will  charged  all  the 
lands,  the  administrator  was  authorized  to  sell  the  whole  thereof 
if  such  sale  became  necessary  to  pay  the  debts;  this  court  is  of 
opinion  that  in  the  case  of  such  a  general  charge  upon  the  lands 
it  was  not  incumbent  on  the  purchaser  to  look  to  the  applica- 
tion of  the  purchase  money.  If  the  condition  of  the  estate 
rendered  such  sale  necessary  at  the  time  the  same  was  made, 
and  the  sale  was  fair,  and  the  purchase  money  has  been  paid, 
the  failure  of  the  administrator  to  account  for  and  pay  over  the 
proceeds  to  the  creditors  of  the  estate  should  not  impair  the 
title  of  the  vendee.  The  sale  in  the  present  case  is  shown  to 
ha\e  been  for  a  full  price;  and  the  only  inquiry  left  open  by  the 
decree  of  this  court  is  whether  the  sale  was  necessary  for  the 
payment  of  the  debts  of  the  testator.  In  determining  this 
question  it  is  necessary  to  ascertain  what  debts  were  chargeable 
to  the  estate,  and  whether  the  same  could  have  been  discharged 
without  a  sale  of  the  land  in  the  proceedings  mentioned  sold  to 
Joseph  Meeks.  To  the  debts  appearing  due  and  credited  in  the 
administration  account,  there  should,  in  the  opinion  of  this  court, 
have  been  added  the  debt  of  five  hundred  and  thiriy-fiye  dollars 
paid  to  H.  Smith,  the  marshal,  being  the  amount  of  the  mort- 
gage on  a  part  of  the  land  sold  to  Meeks;  and  also  the  debt 
due  to  Sayers,  designated  in  the  fourth  exception  of  the  appel- 
lants. And  there  should  haTO  been  deducted  from  the  amount 
of  assets  charged  to  the  administrator  the  two  hundred  dollars 
paid  to  the  widow  for  her  dower  in  the  land  sold,  and  the  sum 
claimed  for  the  deficiency  in  the  quantity  of  the  land.  It  is 
shown  by  the  administration  account  as  settled  since  the  former 
decree  of  this  court,  and  which  was  approved  by  the  circuit 
court,  that  after  charging  the  administrator  with  the  personal 
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assets  and  the  proceeds  arising  from  ihe  sale  of  the  real  estate, 
including  the  land  in  controyersj,  he  is  in  arrear  the  sum  of 
one  thousand  six  hundred  dollars  and  forty  cents.  This  balance 
would  be  nearly  if  not  quite  extinguished  by  the  proper  char^fes 
before  referred  to.  The  unsold  lands  are  proTed  to  be  of  but 
little  yalue;  so  that  without  reference  to  the  other  debts  alleged 
to  haye  been  outstanding  and  still  unsatisfied,  it  is  manifest 
that  the  condition  of  the  estate  required  a  sale  of  the  whole  of 
the  lands  deTised,  to  satisfy  the  debts  of  the  testator.  The 
court  is  therefore  of  opinion  that  the  circuit  court  erred  in  hold- 
ing that  such  sale  was  unnecessary,  and  in  setting  the  same 
aside  for  that  cause.  And  the  sale  not  being  impeached  in  the 
bill  for  any  other  cause,  the  bill  of  the  plaintifis  should  have 
been  dismissed  as  against  the  representatiye  of  Joseph  Meeks. 

And  the  court  is  further  of  opinion,  as  to  so  much  of  the  bill 
as  seeks  an  account  from  the  administrator,  and  the  decree  in 
respect  to  that  branch  of  the  case,  there  is  no  error  in  so  much 
thereof  as  overrules  the  first  and  second  exceptions  of  the  ap- 
pellees and  the  first  and  third  exceptions  of  the  appellant  to 
the  report  of  Master  Commissioner  Matthews;  but  the  said 
court  erred  in  overruling  the  fifth  exception  of  the  appellant  for 
the  failure  to  allow  the  administrator  credit  for  two  hundred 
dollars,  the  sum  paid  the  widow  for  her  relinquishment  of 
dower  in  the  lands  sold.  The  second  and  fourth  exceptions  of 
the  appellant  and  the  third  exception  of  the  appellees  do  not  re- 
late to  the  debits  or  credits  on  the  administration  account,  but 
refer  to  that  branch  of  the  case  respecting  the  indebtedness  of 
the  estate  and  the  necessity  of  a  sale  of  the  lands  in  controversy, 
and  have  been  before  adverted  to. 

By  overruling  and  sustaining  the  exceptions  applicable  to  the 
administration  account,  the  balance  of  one  thousand  six  hundred 
dollars  and  forty  cents,  ascertained  to  be  due  by  the  report  of 
the  master  commissioner,  and  the  decree  affirming  the  same, 
will  be  reduced  by  the  sum  of  two  hundred  dollars,  as  aforesaid, 
with  interest.  For  the  residue  of  said  sum  of  one  thousand  six 
hundred  dollars  and  forty  cents  reduced  as  aforesaid,  together 
with  any  other  sums  since  received  by  the  administrator,  he  ia 
responsible. 

It  is  therefore  adjudged  and  ordered  that  said  decree,  so  far 
as  it  conflicts  with  this  opinion  and  decree,  is  erroneous,  and 
that  the  same  be  reversed  with  costs  to  the  appellant;  and 
this  court  proceeding  to  render  such  decree  as  the  said  circuit 
court  should  have  done,  it  is  further  adjudged  and  ordered  that 
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the  bill  of  the  appellees  be  dismissed  as  against  the  appdlant, 
the  representatiye  of  said  Joseph  Meeks,  with  costs  in  the  chan* 
oeorjr  court. 

And  the  cause  is  retained  as  against  the  said  William  P. 
Thompson,  the  administrator,  and  remanded  with  instraotionB 
to  recommit  the  same  to  the  commissioner  to  reform  and  settle 
the  account  according  to  the  principles  of  this  decree,  and  with 
instractions  to  said  court  to  give  notice  by  proper  publication 
to  creditors,  if  any,  whose  claims  are  still  valid  and  unsatisfied^ 
to  appear,  assert,  and  establish  their  claims  within  a  period  to 
be  prescribed  by  the  court,  and  for  a  decree  against  said  ad- 
ministrator for  any  balance  ascertained  upon  the  principles  of 
this  decree,  to  be  due  from  him,  to  be  applied  to  the  payment 
of  such  debts;  or  paid  over  to  the  appellees  as  the  rights  of  the 
parties  may  require. 

Oabbll,  p.,  absent. 

PUBOHASia  IBOM  BXBOOIOB  OB  ABMUnSTBATOB  U  OOt  boiUld  tO  ■••  to 

ipplioation  of  the  poxcbaM  numey:  PetrU  ▼.  Clarke  14  Am.  Beo.  ML 


Wadswobth  v.  Allen. 

[8  OmAnAX.  174.] 

Wbittbi  Obdeb  OB  Lkiteb  or  Cbkdit  addreased  to  W.  &  W.  may  be 
proved  to  have  been  intended  for  W.,  W.  &  Co.,  so  as  to  hold  the  writer 
bocmd  to  the  latter  firm,  and  it  may  be  introduced  in  evidence. 

QUABA2IT0B  VAY  SpBGfiiT  ui  WBETTKir  Qbdxb  which  he  glTes  the  terms 
npon  which  he  will  be  bound. 

Whxn  Ouabahtob  Undebtakbs  to  Pay  upon  receiving  reasonable  notloe^ 
the  latter  will  be  a  question  for  the  jury. 

Vaot  that  Pbincxpal  Gave  ma  Kotb  for  goods  which  he  purohaaed  on  a 
written  order  will  not  discharge  his  guarantor's  liability. 

AonoH  by  J.  E.  Wadsworth,  D.  B.  Turner,  and  G.  S.  Palmer, 
surviving  partners  of  the  firm  of  Wadsworth,  Williams  &  Co., 
against  C.  B.  Allen  and  William  Phaup,  to  recover  amount  due 
for  goods  delivered  to  Daniel  Totty  on  a  written  order  worded 
as  follows:  "  Baines'  Tavern,  October  27,  1840.  Messrs.  Wads* 
worth  &  Williams,  Bichmond — Gentlemen:  Please  deliver  to 
lir.  Daniel  Totty,  or  to  his  order,  merchandise  to  an  amount  not 
exceeding  in  value  in  the  whole  five  hundred  dollars;  and  on  your 
BO  doing  we  hereby  hold  ourselves  accountable  to  you  for  the  pay- 
ment of  the  same,  in  case  Mr.  Daniel  Totty  should  not  be  able 
to  do  so  oi  should  make  de&ult;   of  which  de&ult  you  are 
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requited  to  give  us  reasonable  and  proper  notice.  Your  obe- 
dient servants,  Charles  B.  Allen,  William  Phaap."  After  the 
goods  had  been  delivered,  Totty  executed  his  note  payable  in 
six  months.  When  the  same  became  due  plaintiffs  notified  de- 
fendants, but  they  failed  to  respond.  During  the  trial  plaintiffs 
offered  to  prove  that  the  order  addressed  to  Wadsworth  & 
Williams  was  intended  for  Wadsworth,  Williams  &  Go.  This 
the  court  refused  to  allow.  The  order  was  then  offered  in 
evidence,  but  the  court  refused  to  admit  it.  Judgment  was 
awarded  in  favor  of  the  defendants,  and  plaintiflh  appealed. 

Lyom^  for  the  plaintiffs. 

Oarland,  for  the  defendants. 

By  Court,  Allen,  J.  It  seems  to  the  court  here  that  although 
the  guaianiy  offered  in  evidence  by  the  plaintiffii  in  error  was 
addressed  to  Wadsworth  &  Williams,  and  not  to  the  plaintiffs 
in  error,  Wadsworth,  Williams  &  Co.,  yet  it  was  competent  for 
the  plaintiffo  in  error  to  prove  that  at  the  time  the  same  was  so 
addressed  to  Wadsworth  &  Williams  they  were  partners  in  the 
firm  of  Wadsworth,  Williams  &  Co.;  and  were  not  engaged  in 
the  mercantile  business  on  their  own  account,  or  in  connection 
with  any  other  mercantile  firm  in  the  city  of  Richmond;  and 
that  said  letter  of  guaranty  being  presented  to  the  plaintiffs  in 
error,  the  same  was  accepted  by  them,  and  the  goods  furnished 
for  the  price  of  which  this  suit  was  brought.  The  court  is 
therefore  of  opinion  that,  as  the  evidence  set  forth  in  the  first 
bill  of  exceptions  taken  by  the  plaintiffs  in  error  on  the  trial  of 
the  issue  tended  to  prove  the  facts  aforesaid,  the  circuit  court 
erred  in  excluding  the  same  from  the  jury. 

And  it  further  seems  to  the  court,  that  said  circuit  court  erred 
in  excluding  from  the  jury  as  evidence  the  said  letter  of  credit 
in  the  second  bill  of  exceptions  mentioned,  as  incompetent  to 
charge  the  defendants  in  error.  By  the  terms  of  theletter  of 
credit  the  defendants  in  error  waived  all  right  to  notice  of  the 
acceptance  of  the  guaranty,  if  they  would  otherwise  have  been 
entitled  to  require  it;  a  question  upon  which  the  court  expresses 
no  opinion.  By  their  engagement  the  defendants  in  error 
agreed  to  hold  themselves  accountable  for  the  payment  of  the 
price  of  the  goods  to  an  amount  not  exceeding  the  sum  therein 
mentioned,  in  case  the  purchaser  should  not  be  able  to  pay  for 
the  same  or  make  default;  of  which  default  they  required  rea- 
sonable and  proper  notice  to  be  given  them.  It  was  competent 
for  the  defendants  in  error  to  specify  the  conditions  upon  which 
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their  aooountabiliiy  should  depend;  and  baling  done  00,  if 
thoee  conditions  have  been  complied  with,  they  can  not  object 
to  the  failiue  of  the  plaintifffl  in  error  to  comply  with  other  terms 
which  the  law  might  have  imposed,  bat  a  compliance  with  which 
the  defendants  in  error  have  waiyed. 

Whether  this  was  reasonable  and  proper  notice  of  the  default 
was  a  qnestion  for  the  juiy  upon  the  testimony,  upon  proper  in- 
structions from  the  court. 

Nor  did  the  fact  that  the  purchaser  gave  his  bond  for  the 
price  of  the  goods  discharge  the  defendants  in  error  from  liabil- 
ity  on  their  guaranty;  the  question  between  them  and  the 
plaintiffifi  in  error  being,  not  what  evidence  of  the  debt  the  latter 
may  have  taken  from  the  purchaser,  but  whether  the  price  of 
the  goods  has  been  paid  at  the  time  stipulated  in  the  contract 
of  sale. 

It  is  therefore  considered  that  said  judgment  is  erroneous, 
and  that  it  be  rcTersed,  with  costs  to  the  plaintiffs  in  error,  and 
that  the  verdict  be  set  aside,  and  the  cause  remanded  for  a  new 
trial  of  the  issues  joined;  on  which  trial  the  part  of  the  deposi- 
tion of  William  B.  Isaacs,  as  set  forth  in  the  first  bill  of  excep- 
tions, and  the  letter  of  guaranty  referred  to  and  set  forth  in  the 
second  bill  of  exceptions,  if  again  offered  in  evidence,  and  not 
objected  to  for  any  other  cause  than  is  disclosed  by  said  bills  of 
exceptions,  are  to  be  permitted  to  go  in  evidence  to  the  jury. 

Cabsll,  p.,  absent. 

RuLB  A»  TO  Vabtino  WBimEN  Imstbumknt  bt  Pabol  Evmnrci:  Sm 
Pack  V.  TAomoi,  51  Am.  Deo.  136,  and  note  referring  to  other  oMot  in  thii 


Dkolabation  Made  bt  Pabtt  to  Comt&aot  at  the  time  of  making  the 
■ame  ia  admiasible  aa  showing  mutual  recognition  of  terma^  or  as  part  of  the 
ffvt  ffutm:  WkiU  ▼.  Morton^  62  Am.  Dec.  76. 

What  is  Bbasohablb  Notiox  is  Qubbtion  iob  Jubt!  Qirmobfidg^  v.. 
JfaiMiwm,  60  Am.  Deo.  120. 


Bbtan  v.  Stump. 

[8  QmiauM,  Ml.] 
Pabitibb  Qwkbd  Tbaot  or  Land  Jointlt,  and  afterwarda  married 
and  made  anbeequently  a  deed  of  partition  of  the  same  and  held  it  la 
aeveralty  afterwards,  the  partition  so  made  will  be  binding  on  the  partlea, 
eren  thoogh  no  oertifioato  of  privy  examination  of  the  wivea  appears  ia 
the  deed. 
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Whsbb  Tbubtbb  Executes  Powsb  ov  ArroiunET  to  a  third  person  with 
aathority  to  release  the  deed,  and  the  latter  does  so  hy  and  in  the  name 
of  the  trustee,  and  the  land  is  released,  not  to  the  grsntor  in  the  trust 
deed,  hut  to  a  purchaser  under  him,  the  deed  of  trust  will  be  trested  a« 
duly  and  regularly  released. 

Whbbe  Omission  of  Seals  or  Sobolis  to  Deed  raises  a  dond  over  th« 
title  to  land,  the  same  should  be  rectified  before  a  sale  is  made,  under  a 
deed  of  trust,  to  secure  the  purchase  money. 

Applioation  for  injunction  from  the  drouit  court  of  Hampshire 
county,  by  Thomas  Bryan,  to  restrain  a  sale  of  land  under  a  deed 
of  trust,  executed  by  him  to  Isaac  Baker  to  secure  a  debt  which 
he  owed  to  Jacob  Stump  for  the  purchase  money  of  the  same. 
The  tract  was  formerly  owned  by  M.  Cresap,  and  at  his  death 
descended  to  his  children,  Thomas  and  Abigail.  After  marriage 
of  these  parties  this  tract  was  divided  between  them  by  deed  of 
partition,  but  there  was  no  privy  examination  of  either  of  the 
ybmes  covert.  Subsequently  Abigail  and  her  husband  conveyed 
her  portion  to  James  M.  Cresap;  the  certificate  stated  that  she 
had  been  examined  privily,  but  no  seals  or  scrolls  had  been  af- 
fixed to  the  signatures  of  the  commissioners  who  examined  her. 
James  M.  Cresap  dying,  the  land  descended  to  his  son  Luther, 
who  with  his  mother  conveyed  it  to  James  Prather,  to  secure  a 
debt  due  to  John  J.  Jacob.  The  debt  being  paid,  the  land  was 
sold  to  Jacob  Stump.  Stump  sold  this  land  to  Bryan,  and  the 
latter  in  turn  conveyed  the  land  to  Isaac  Baker,  in  trust,  to  se- 
cure the  purchase  money.  James  Prather,  the  trustee,  executed 
a  power  of  attorney  to  William  Donaldson,  by  which  he  author- 
ized Donaldson  to  execute  for  him  and  in  his  name  a  deed  of 
release  to  the  person  legally  entitled  to  receive  the  same. 
DonaldHon  executed  a  deed,  which  commenced  in  the  name  of 
Prather,  by  Donaldson,  his  attorney  in  fact,  and  signed  Don- 
aldson, attorney  in  fact  for  Prather,  releasing  and  conveying 
the  land  to  Baker.  Bryan  failing  to  pay,  the  land  was  offered 
for  sale  by  Baker,  and  Bryan  obtained  an  injunction,  relying 
upon  the  want  of  the  certificates  of  the  deed  of  partition  and 
the  conveyances  before  mentioned.  The  injunction  was  after- 
wards dissolved,  and  plaintiff  appealed. 

Bobinson,  for  the  plaintiff. 

PaUofiy  for  the  defendant. 

By  Court,  Mongube,  J.  The  court  is  of  opinion  that  the  par- 
tition made  between  Thomas  Cresap  and  Mary,  his  wife,  and 
James  Cresap  and  Abigail,  his  wife,  on  the  twenty-third  day  of 
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September,  1802,  as  appears  by  their  indenture  of  that  date, 
followed  as  it  has  been  ever  since  by  the  possession  in  sereraliy 
of  the  said  parties,  and  those  claiming  under  them,  is  a  valid 
and  binding  partition,  although  no  certificate  of  the  privy  ex- 
amination and  acknowledgment  of  the  said  Maiy  and  Abigail  is 
annexed  to  the  said  indenture. 

The  court  is  also  of  opinion  that  the  deed  of  trust  of  the 
tweniy-ninth  of  November,  1834,  was  duly  and  regularly  re- 
leased by  the  deed  of  the  nineteenth  of  July,  1843. 

The  court  is  also  of  opinion  that  the  certificate  of  the  privy 
examination  and  acknowledgment  of  the  said  Abigail  annexed 
to  the  indenture  of  the  twenty-seventh  day  of  April,  1814,  sub- 
stantially and  sufficientiy  confonns  to  the  requisitions  of  the 
statute  of  1792,  in  regard  to  conveyances  by  husband  and  wife, 
except  that  the  said  statute  requires  the  certificate  of  the  jus- 
tices to  be  returned  under  their  hands  and  seals,  and  no  seals 
or  scrolls  appear  to  be  afiSxed  to  the  names  of  the  justices  in 
this  case,  though  they  state  in  their  certificate  that  it  is  given 
under  their  hands  and  seals.  The  court,  without  deciding 
whether  the  apparent  omission  of  seals  or  scrolls  as  aforesaid 
rendered  the  titie  of  the  appellee  Stump  to  the  land  sold  and 
conveyed  by  him  to  the  appellant  defective,  is  yet  of  opinion 
that,  as  the  said  Abigail  survived  her  husband,  who  did  not  die 
until  1836,  and  therefore  when  the  injunction  awarded  in  this 
case  was  dissolved  she  was  not  barred  by  the  statute  of  limita- 
tions from  asserting  any  claim  to  the  said  land,  such  omission 
of  seals  or  scrolls  raised  a  cloud  over  the  titie  which,  according 
to  the  case  of  MUer  v.  Argyle,  5  Leigh,  460,  and  other  cases 
therein  referred  to,  ought  to  be  removed  before  any  sale  is  made 
under  the  deed  of  trust  to  secure  the  purchase  money;  and  that 
the  said  injunction  should  have  been  retained  until  the  said 
cloud  was  removed  by  a  release  of  any  claim  of  the  heirs  of  said 
Abigail  to  said  land,  or  by  the  decision  of  a  court  of  competent 
jurisdiction  adversely  to  such  claim  in  a  suit  to  which  the  said 
heirs  were  parties,  or  by  the  lapse  of  fifteen  years  from  the  death 
of  her  said  husband,  which  would  bar  the  right  of  entiy  of  her 
heirs,  or  by  some  other  effective  means.  Therefore  it  is  decreed 
and  ordered,  that  the  order  of  the  circuit  court  dissolving  the 
said  injunction  be  reversed  and  annulled,  with  costs  to  the  ap- 
pellant against  the  appellee  Stump;  and  that  the  cause  be 
remanded  to  the  said  circuit  court  to  be  further  proceeded  in 
according  to  the  foregoing  opinion. 

Cabell,  P*,  absent. 
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VOLimTARY  AOBXBMBNT  FOB  PaBTITION  OF  LaN D6  AOQITIBXD  BT  DBaOBRT* 

WHBN  Good:  Calhoun  ▼.  Htttfs,  42  Am.  Deo.  275. 

BiTBCT  OF  Debd  of  PABTiTioir  BT  Gbahtes  OF  Tknant  when  wife  baa 
failed  to  acknowledge  the  deed:  See  Ryem  ▼.  Wheeler^  37  Am.  Deo.  243,  and 
oaaes  cited  in  the  note  thereto. 

Whxn  Dbed  Madb  BT  Attobkbt  will  Bun>  Pbincipal:  See  Hale  ▼. 
Wood^  34  Am.  Dec  176;  Qam9(m  ▼.  Comb9t  22  Id.  120;  note  to  Mtutey  v. 
SeoU,  M  Id.  710. 


Bbooee  V.  WASHmoTOir. 

[8  Obatzax,  248.] 

Dobmakt  Partner  to  Whom  Vendor  Gives  No  Grxdit,  and  whoae  re> 
Bponsibility  constitnted  no  part  of  the  consideration  moving  him  to  seil^ 
ia  liable  to  the  whole  extent  of  engagement  in  mattera  whiohy  according 
to  the  nsoal  course  of  dealing,  have  reference  to  the  bwdneeB  traaaacted 
by  the  firm. 

Afpbal  from  the  circait  oourt  of  Jefferson  ooonty,  taken  by 
Brooke,  defendant,  in  an  action  entitled  WdMngUm  ▼•  Perdue, 
Nichola  db  Co.    The  opinion  states  the  &cts. 

FatUm,  for  the  appellant. 

Cooke,  for  the  appellee. 

By  Court,  Monoube,  J.  The  suit  in  which  the  decree  from 
which  the  appeal  in  this  case  was  taken  was  rendered  was  a  suit 
brought  to  recover  of  dormant  partners  a  debt  for  which  the 
ostensible  partners  had  given  their  bonds,  but  which  the  latter 
became  unable  to  pay,  by  reason  of  their  insolvency.  The  fol- 
lowing appear  to  be  the  facts  of  the  case  so  far  as  it  is  material 
to  state  them.  In  1841,  Perdue,  Nichols,  Brooke,  and  Jewell 
entered  into  partnership  for  carrying  on  the  iron-making  busi- 
ness in  the  county  of  Jefferson;  and  accordingly  carried  it  on 
for  about  two  years.  Perdue  and  Nichols  resided  in  the  county 
of  Jefferson,  and  were  the  ostensible  partners;  Brooke  and 
Jewell  were  non-residents  of  the  state,  and  their  names  did  not 
appear  in  the  style  of  the  firm,  which  was  "Perdue,  Nichols  & 
Go."  It  does  not  appear  to  have  been  known  to  the  appellee^ 
nor  generally,  that  Brooke  and  Jewell  were  partners;  and  it 
was  proved  that  several  suits  were  brought  by  different  attor- 
neys against  Perdue  and  Nichols  alone,  as  constituting  the 
firm  of  Perdue,  Nichols  &  Co.,  though  it  does  not  appear 
{hat  there  was  any  designed  concealment  of  the  fact  thai 
Brooke  and  Jewell  were  members  of  the  firm.  In  May,  1841» 
the  appellee,  Washington,  sold  and  conveyed  to  Perdue  and 
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KicholB  eight  hundred  and  f orty-fhree  acres  of  land  in  Jefferson 
for  BIX  thousand  two  hundred  dollars;  of  which  one  thousand 
one  hundred  dollars  was  paid  at  the  time;  and  for  the  balance 
thej  gave  their  bonds,  payable  in  five  annual  installments,  and 
gavd  a  deed  of  trust  on  the  land  to  secure  the  payment  of  the 
same.     The  cash  payment  was  made  by  the  check  of  Perdue^ 
Nichols  &  Co.,  and  entries  were  made  on  their  books,  bearing 
the  same  date  with  the  deeds  and  bonds,  to  wit,  the  first  of  May, 
1841,  crediting  Washington  in  account  with  the  firm  for  six 
thousand  two  hundred  dollars,  the  purchase  money  of  the  land, 
and  debiting  him  in  the  same  account  with  one  thousand  one 
hundred  dollars,  the  cash  payment.     During  the  operations  of 
the  partnership  for  some  eighteen  months  after  the  purchase^ 
about  five  thousand  cords  of  wood  were  cut  from  the  land  and 
used  in  the  said  operations.     Portions  of  the  land  were  also 
rented  out  and  the  rents  were  received  by  the  firm  and  entered 
on  their  books.     Brooke  had  access  to  the  books  and  looked 
into  them,  though  it  did  not  appear  that  he  ever  examined  any 
account  but  his  own.    In  December,  1842,  Perdue  and  Nichols,, 
in  their  individual  names  and  by  the  partnership  name  of  Per* 
due,  Nichols  &  Co.,  executed  a  deed  of  trust  to  secure  the  debta 
of  the  firm  which  are  enumerated.     Three  parcels  of  land,  be- 
sides other  property,  were  embraced  in  the  deed,  but  the  land 
bought  of  Washington  was  not  included,  and  the  debt  due  to 
him  was  not  mentioned  in  the  deed.     In  March,  1843,  Wash- 
ington filed  his  bill,  charging  that  a  large  portion  of  the  value 
of  the  land  consisted  in  the  timber  and  trees  standing  on  it;  that 
the  object  of  the  purchasers  in  buying  it  was  to  cut  off  the  timbev 
for  fuel  to  supply  their  iron- works;  that  they  had  cut  down  and 
carried  off  the  timber  and  trees  on  the  land  until  it  was  of  very 
little  value;  that  he  had  no  other  security  for  the  purchase  money 
than  the  land  itself,  under  the  deed  of  trust;  that  the  partner- 
ship had  become  insolvent  and  made  a  general  assignment  of 
their  effects  for  the  benefit  of  their  creditors;  and  his  only  mode 
of  redress  to  recover  the  balance  due  him  was  to  charge  the  same- 
on  the  individual  partners;  and  that  Brooke  was  a  partner  at 
the  time  of  the  sale,  though  he  was  then  ignorant  of  the  fact; 
the  name  of  Brooke  being  withheld  from  the  public:  and  seek- 
ing to  charge  said  Brooke  as  a  member  of  the  firm  for  the  balance 
of  said  debt.     Afterwards  an  amended  bill  was  filed,  charging 
that  Jewell  also  was  a  secret  partner  of  the  firm;  and  seeking  ta 
make  him  liable.    Of  all  the  defendants,  Brooke  alone  filed  an 
answer.     He  placed  his  defense  upon  the  ground  that  the  pur- 
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«ha8e  was  not  made  on  account  or  upon  the  credit  of  the  firm, 
or  by  his  authority,  and  was  not  within  the  scope  of  the  part- 
nership; and  in  the  absence  of  any  knowledge  on  the  subject  at 
the  time  it  was  made,  "presumes  it  was  by  Perdue  and  Nichols, 
with  the  Tiew  of  bringing  it  into  the  firm  as  a  part  of  their  share 
of  the  capital;"  and  he  also  objected  to  the  jurisdiction  of  the 
court. 

The  circuit  court  being  of  opinion  that  Brooke  and  Jewell 
were  secret  members  of  the  firm;  that  that  fact  was  unknown  to 
the  appellee  at  the  time  of  the  sale;  that  the  land  was  purchased 
for  partnership  purposes;  that  the  chief  value  thereof  consisted 
in  its  timber  required  as  fuel  for  the  iron-works;  and  therefore 
that  such  purchase  was  a  transaction  in  the  ordinary  course  of 
business  in  conducting  the  iron  works — ^rendered  a  decree  against 
all  the  parties  for  the  balance  due  to  Washington,  after  credit- 
ing the  proceeds  of  the  sale  of  the  land.  From  that  decree  the 
appeal  in  this  case  was  taken. 

The  case  of  Weaver  v.  ThpscoU,  9  Leigh,  424,  seems  to  rule 
this  case,  and  to  show  that  there  is  no  error  in  the  decree  of  the 
circuit  court.  In  that  case  Weaver  and  Trimble  were  partners 
in  the  boating  business  upon  James  river,  between  Bockbridge 
and  Bichmond.  Trimble  went  to  Buckingham  and  hired  hands 
to  be  employed  in  the  business,  which  were  actually  so  employed 
during  a  portion  of  the  time  that  the  partnership  continued; 
and  for  the  hire  he  executed  his  bond  with  Tapscott  as  surety. 
Trimble,  the  principal  obligor,  having  become  embarrassed,  and 
left  the  state,  Tapscott,  the  surety,  was  compelled  to  pay  the 
money,  and  filed  his  bill  to  recover  it  of  the  other  partner.  Wea- 
ver, who  had  not  signed  the  bonds.  He  obtained  a  decree;  and 
this  court,  consisting  of  five  judges,  unanimously  affirmed  it. 
Many  expressions  used  by  the  judges  in  that  case  are  very  appo- 
site to  this.  Parker,  J.,  says:  "A  dormant  partner  to  whom  a 
vendor  gives  no  credit,  and  whose  responsibiliiy  constituted  no 
part  of  the  consideration  moving  him  to  sell,  is  liable  to  the 
whole  extent  of  engagement  in  matters  which,  according  to  the 
usual  course  of  dealing,  have  reference  to  the  business  transacted 
by  the  firm:  Bobinson  v.  WUkinson,  8  Price,  538;  SaviUe  v.  Bolh 
ertson^  4  T.  B.  720.  There  can  be  no  doubt  that  the  hiring  of 
hands  to  be  employed  in  the  boating  business  had  immediate 
reference  to  the  nature  of  the  dealings  between  Trimble  and 
Weaver.  The  trade  in  which  they  were  engaged  could  not  be 
<!arried  on  without  hands  any  more  than  without  bo^ts."  "It 
Tapscott  was  ignorant  of  Weaver's  being  a  partner,  it  brings 
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this  case  -wiihin  the  influence  of  those  upon  secret  partnership: 
Oow  on  Part  176.'  If  he  knew  it,  bat  dealt  with  Trimble 
alone,  without  intending  to  release  the  partnership,  it  must  be 
goTemed  by  the  cases  of  Band  y.  Otbson,  1  Camp.  185,  and 
CfouihuHnte  t.  Dujokworfh^  12  East,  421.  It  is  only,  I  think,  in 
cases  where  a  separate  credit  is  clearly  given  to  one  of  the  part- 
ners, to  the  exclusion  of  the  rest,  that  the  latter  are  abeolyed." 
"When  one  deals  with  a  partner  in  matters  relating  to  the  part- 
nership business,  it  ought  to  be  inferred  that  he  deals  on  the 
credit  of  the  partnership,  unless  the  circumstances  prove  that, 
though  apprised  of  the  partnership,  he  meant  to  give  individual 
credit  It  would  be  hard  to  hold  him  bound  to  prove  that  he 
knew  of  the  partnership  and  dealt  on  its  credit."  "  The  pre* 
sumption  is  in  the  affirmative;  and  to  discharge  the  firm  it  ought 
to  appear  clearly  that  he  gave  credit  to  the  individual  alone,  and 
intended  to  absolve  the  other  partners."  Cabell,  J.,  sa3n3:  ^'It 
is  perfectly  dear  that  Weaver  was  equally  liable  with  Trimble, 
even  if  Tapscott,  at  the  time  of  the  contract,  was  ignorant  of 
the  fact  that  Weaver  was  a  partner.  And  if  the  fact  of  the  part- 
nership was  known  to  Tapscott,  Weaver  is  a  fortiori  liable;  un- 
less indeed  it  can  be  shown  that  Tapscott,  with  this  knowledge, 
contracted  on  the  individual  credit  of  Trimble,  in  exclusion  of 
that  of  Weaver.  Nothing  of  the  kind  is  attempted  to  be  proved, 
and  it  can  not  be  presumed  without  proof.  Weaver  therefore 
was  clearly  liable  on  the  hiring;  and  the  cases  of  Sale  v.  Dts^- 
man^  3  Leigh,  548,  and  McOuUough  v.  SommervUle^  8  Id.  415, 
show  that  this  objection  was  not  extmguished  by  the  execution 
of  a  bond  by  his  partner."  Tucker,  P.,  referring  to  the  ar- 
rangement alleged,  that  Weaver  should  find  the  hands  and 
Trimble  the  boats,  says  that  even  if  it  was  made  between  the 
parties,  yet  the  public  had  nothing  to  do  with  that  arrangement, 
and  as  Weaver  was  to  get  half  the  profits,  he  was  responsible  for 
the  hires,  since  that  interest  in  the  profits  %p90  facto  constituted 
him  a  partner."  Again  he  says:  '^ '  It  is  possible,'  sa3n3  Chief 
Baron  liacdonald,  in  Barton  v.  Hanson^  2  Camp.  97,  *  that  sep- 
arate credit  may  be  given  to  one  of  two  partners  individually, 
but  the  presumption  of  law  is  otherwise,  and  that  presumption 
must  be  rebutted  by  very  clear  evidence.  And  this  is  reason- 
able; for  why  should  the  partner  desire  to  bind  himself  and  ab- 
solve the  concern  ?  Or  why  should  the  dealer  with  him  prefer 
to  bind  him  individually,  when,  if  bound  as  a  partner,  he  is 
personally  not  less  bound,  and  there  is  the  additional  security 
at  his  partner?'    In  this  case  it  is  absurd  to  suppose  that  Tap« 
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Booit  took  Trimble's  individual  xeeponsibiUiyy  if  he  knew  of 
Weaver's  connection  with  him;  and  if  he  did  not  know  of  it, 
then  the  execution  of  a  sealed  instrument  could  not  have  been 
with  a  view  to  indicate  his  individual  responsihilitjr  in  contra* 
distinction  to  that  of  the  concern." 

These  copious  extracts  are  made  from  the  opinions  of  the* 
judges  in  Weaver  v.  Tap90oH^  because^  nomui^  muiaio^  thej  axe 
as  applicable  to  this  case  as  they  were  to  that,  and  because  they 
leave  little  or  nothing  more  to  be  said  in  this  case.    It  seems  to 
be  difficult  to  find  a  distinction  between  that  case  and  this,  un- 
less it  be  in  the  fact  that  in  that  case  the  bonds  were  given  for 
n^gro  hire,  and  in  this  they  were  given  for  the  purchase  money 
of  land;  and  that  is  a  distinction  without  a  difference,  at  least 
in  principle.    Land  is  not  ordinarily  a  subject  of  partnership 
operation,  and  therefore  stronger  evidence  is  required  to  show 
an  intent  to  convert  real  estate  into  partnership  stock.    But  it 
is  capable  of  being  so  converted;  and  an  intention  to  make  such 
conversion  being  shown  by  sufficient  evidence,  it  becomes  as 
completely  a  part  of  the  social  eflEects  as  if  it  were  personal 
estate.    In  the  case  of  WheaHey  v.  Calhoun,  12  Leigh,  264  [87 
Am.  Dec.  654],  this  court  said,  that  *'  whatever  doubts  may  have 
heretofore  existed  as  to  the  light  in  which  real  property  is  to  be 
considered,  when  bought  and  used  by  a  commercial  pminership 
for  the  purposes  of  the  concern,  it  is  now  well  settled  that  it  is 
to  be  looked  upon  as  forming  a  part  of  the  partnership  funds* 
Such  is  at  present  the  received  doctrine  iif  England,  and  so  this 
court  has  decided.''    In  that  case  Wheatley  and  Calhoun  had 
purchased  a  mill  and  tract  of  land  jointly,  and  for  some  time 
conducted  a  partnership  milling  business.    The  question  was 
whether  there  was  sufficient  evidence  of  an  intention  to  convert 
the  mill  and  land  into  partnership  stoqk,  or  whether  they  merely 
intended  to  carry  on  the  milling   business  in    partnership. 
Tucker,  P.,  in  delivering  the  opinion  of  the  court,  said:  *'  There 
may,  indeed,  be  partnerships  in  the  business  of  milling,  or  min- 
ing, or  farming;  but  unless  the  intent  of  the  joint  owners  to- 
throw  their  reiJ  estate  into  the  fund  as  partnership  stock  is  dis- 
tinctly manifested,  or  unless  the  real  property  is  bought  out  of 
the  social  funds,  for  partnership  purposes,  it  must  still  retain 
its  character  of  realty."  ''  In  this  case  I  see  nothing  from  whence^ 
to  infer  that  there  was  any  design  on  the  i^sixi  of  these  joint 
purchasers  to  convert  their  real  estate  into  partnership  stock." 

In  the  case  now  under  consideration,  the  evidence  is  con- 
clusive that  the  land  was  bought  for  partnership  purposes,  paid 
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for  in  party  and  intended  by  the  pmchasers  to  be  paid  for 
entirely,  out  of  partnership  fonds,  and  applied  to  partnership 
purposes.  The  purchase  was  within  the  scope  of  the  partner- 
ship, for  the  operations  of  the  furnace  could  not  be  carried  on 
without  fuel;  and  the  best  mode  of  obtaining  it  was  to  pur- 
chase land  in  the  neighborhood  well  covered  with  wood,  as  was 
the  land  of  Washington.  All  the  partners  are  therefore  bound 
for  the  purchase  money  on  the  authority  of  the  cases  before 
cited.  The  case  of  Pitts  t.  Waugh,  4  Mass.  424,  was  a  Yezy  dif- 
ferent case  from  this.  It  was  a  case  of  speculation  in  lands, 
and  the  question  was  whether,  not  being  a  subject  of  trade  and 
commerce,  the  mercantile  law  in  regard  to  dormant  partners 
was  applicable  thereto;  and  the  court  thought  not.  That  case 
was  decided  in  1808,  since  which  time  the  partnership  law  in 
regard  to  real  estate  has  undergone  great  changes:  Coll.  on 
ParL,  sec.  185,  and  notes.  But  in  this  case  the  land  was  not 
purchased  for  speculation,  but  for  the  purpose  of  carrying  on  a 
business  which  was  an  ordinaiy  and  legitimate  lubject  of  com- 
mercial partnership.  There  is  nothing  in  the  objection  of  the 
statute  of  frauds.  The  purchase  being  within  the  scope  of  the 
partnership,  the  partners  who  made  it  were  agents  for  the  part* 
nership  which  became  bound  by  a  valid  contract  made  by  their 
agents.  It  would  also  be  bound  on  the  doctrine  of  part  per* 
formance. 

The  jurisdiction  of  a  court  of  equity  in  this  case  is  fully  sus- 
tained by  the  cases  of  Sale  t.  Dishman,  8  Leigh,  548;  Weaver  y. 
TapsccU,  9  Id.  424;  WiUiams  y.  Ikmaghe,  1  Band.  800;  OaU  y. 
CaUand,  1  Leigh,  594;  Parker  v.  Coumis,  2  Gratt.  872  [44  Am. 
Dec.  888]. 

The  court  is  therefore  of  opinion  to  affirm  the  decree. 

Decree  affirmed. 

Cabbll,  p.,  absent. 
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mant  }>artners  are  thooe  whose  names  and  transactions  as  partners  are  pro- 
fessedly concealed  from  the  world-  2  Bouv.  Diet.  283,  title  Plutner.  A  dor- 
mant partner  is  one  who  takes  no  part  in  the  business,  and  whose  connection 
with  the  business  is  nnknown.  Both  secrecy  and  inactivity  are  implied  by 
the  word:  Nat,  Bank  of  Saiemv.  Thomas,  47  N.  Y.  19.  Term  "dormant 
partner"  implies  one  who  is  not  an  active  partner,  i^r  generally  known  as  a 
partner.  But  to  be  such  it  is  not  essential  a  person  should  wholly  abstain 
from  any  actual  participation  in  the  business  of  the  firm,  or  be  universally 
unknown  as  bearing  a  connection  with  it:  North  v.  Bloaa,  30  Id.  374.  A 
dormant  partner,  in  the  legal  acceptation  of  the  term,  is  one  who  participates 
in  the  profits  of  the  trade,  but  oonoeab  his  name:  Speake  v.  Prewiit,  6  Tex. 
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vriS,  Every  partner  Is  coiiBiderod  dormant  unleaa  his  name  la  mentioned  in 
tlie  firm  or  embraced  under  general  terma,  aa  the  name  of  one  of  the  firm  and 
company:  MUehell  v.  DaU,  2  Harr.  ft  G.  171. 

FowxB3  OF  DoBMANT  Partnjebs. — ^Dormant  partners  have  aame  powers  aa 
other  partners.  The  doctrine  of  the  common  law  aa  to  the  general  right  and 
aathority  of  each  partner  to  bind  the  firm,  and  act  for  the  firm  in  aU  part- 
nership transactions,  equally  applies  to  all  cases  of  partnership  in  trade, 
whether  the  partners  be  aU  known  or  some  be  secret  or  dormant  partners: 
Btory  on  Part.,  7th  ed.,  sec  103.  This  rule  doubtless  had  its  foundation  in 
common  convenience  and  public  policy  in  regard  to  all  commercial  opera 
tions,  if.  indeed,  in  a  general  view,  it  might  not  be  deemed  almost  a  matter 
of  moral  necessity  in  the  enlarged  intercourse  and  trade  of  modem  nations. 
If  it  were  not  admitted^  then,  it  would  be  necessary  that  every  partner 
should  expressly  agree  to  or  confirm  every  transaction  affecting  the  partner- 
ship before  it  could  acquire  any  absolute  obligation,  or  be  conclusive  upon 
the  partnership.  The  absence  or  illness  or  remote  residence  of  a  single 
partner  might  greatly  delay  and  retard,  if  it  would  not  prostrate,  the  best 
concerted  enterprise  or  bargain;  and  before  any  negotiation  could  be  com- 
pleted, it  would  be  indispensable  that  the  other  contracting  party  should 
first,  by  inquiry,  ascertain  who  all  the  partners  were  in  any  particular  firm, 
and  whether  they  had  all  deliberately  assented  thereto.  The  arrangements 
of  commerce,  which  are  now  accomplished  in  a  single  hoar  or  day,  might 
thus  require  whole  weeks,  or  even  months,  before  they  could  be  matured  or 
established:  Wats,  on  Part.,  2d  ed.,  166;  Gow  on  Part,  3d  ed.,  36;  GolL  on 
Part  128;  Story  on  Part.,  sec.  103.  To  avoid  this  difficulty,  the  common 
law  has  adopted  a  very  satisfactory  and  facile  rule.  It  decides  that,  in  the 
absence  of  any  known  controlling  stipulation  between  the  parties,  each  part- 
ner shall  be  deemed  invested,  by  the  consent  of  all  of  them,  with  an  equal 
and  complete  power  of  administration  of  the  whole  partnership  property, 
fimds,  and  afi&tirs.  It  gives  to  all  and  each  of  the  partners  what  the  Roman 
law  allows  to  be  delegated  to  one  by  a  special  authority,  the  entire  adminis- 
tration of  all  the  partnership  business,  and  thereby,  as  such  administrator, 
he  may  act  for  the  whole  and  in  the  name  of  the  whole:  Domat,  li,  1,  4,  1; 
Civil  Code  of  France,  act  1836. 

DORMAIVT  PaBTNKBS,  LIABILITIES  OF,  FOB  AOTS  AMD  CONTRACTS  OF  OSTBK- 

8IBLB  Partnxbs. — ^Dormant  partnen  are  bound  by  the  written  unsealed  con- 
tracts of  the  ostensible  partnen  as  much  as  by  their  parol  contracts;  but  not, 
for  technical  reasons,  by  their  sealed  contracts:  Beckham  v.  DrcUw,  9  Mee.  & 
W.  79;  Swan  v.  Steele,  7  East,  210;  SandUands  v.  Marsli^  2  Bam.  &  Aid.  673; 
United  States  Bank  v.  Binney,  5  Mason,  176;  Toumade  v.  Hagedom,  5  Thomp. 
&  C.  288;  GUmore  v.  Merritt,  62  Ind.  625;  Coll.  on  Part,  6th  ed.,  14  In  Lind- 
ley  on  Part.  237,  the  author  thought  that  the  doctrine  that  each  partner  has 
authority  to  transact  the  partnership  business  in  the  ordinary  way  is  subject 
to  an  exception  in  the  case  of  dormant  or  secret  partners  who  have  in  fact  no 
authority  to  act  for  the  firm,  and  who  take  upon  themselves  to  do  so,  and  the 
learned  author,  in  support  of  this  view,  refera  to  the  judgments  rendered  by 
Chief  Justice  Cockbum  in  NichoUon  v.  BicketU,  2  £1.  &  £L  524;  and  by 
Cleasby ,  B. ,  in  Holme  v.  Hammond,  L.  R. ,  7  Ex. ,  233.  An  excellent  illustration 
of  the  doctrine  of  the  liability  of  dormant  partnen  is  furnished  in  the  opinion 
rendered  by  Chief  Justice  Marshall  in  the  case  of  Winthrop  et  al,  v.  United 
ataJtee  Bank,  5  Pet.  529.  The  general  rule  of  the  liability  of  dormant  partnen, 
and  the  application  of  it,  is  treated  at  length.  After  alluding  to  the  powera  of 
partners,  the  learned  judge  said  that  ''their  responsibility  in  all  partnenhip 
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tnosactions  is  admitted  to  be  the  same.  Thoee  who  trade  with  a  firm  on  the 
credit  of  individaals  whom  they  believe  to  be  members  of  it  take  upon  them, 
■elves  the  hazard  that  their  belief  is  well  founded.  If  they  are  mistaken, 
they  most  submit  to  the  consequences  of  their  mistake;  if  their  belief  be  veri- 
6ed  by  the  fact,  their  claims  on  the  partners  who  were  not  ostensible  are  as 
valid  as  on  those  whose  names  are  in  the  firm.  This  distinction  seems  to  be 
founded  on  the  idea  that  if  partners  are  not  openly  named,  the  resort  to  them 
must  be  connected  with  some  knowledge  of  the  secret  stipulations  between 
the  partners  which  may  be  inserted  in  the  articles.  But  this  certainly  u  not 
oorrecL  The  responsibility  of  unavowed  partners  depends  on  the  general 
principles  of  commercial  law,  not  on  the  particular  stipulation  of  the  articles. 
It  has  been  supposed  that  the  principles  laid  down  in  the  third  instruction, 
respecting  these  secret  restrictions,  are  inconsistent  with  the  opinion  declared 
in  the  first;  that  in  this  case,  where  the  articles  were  before  the  court,  the 
question  whether  this  was  in  its  origin  a  secret  or  an  avowed  partnership  had 
become  unimportant.  If  this  inconsistency  really  existed,  it  would  not  affect 
the  law  of  the  case,  unless  the  judge  had  laid  down  principles  in  the  instruc- 
tion which  might  affect  the  party  injuriously.  *  *  *  The  meaning  of  the  term 
'  secret  partnership,'  or  the  question  whether  this  did  or  did  not  come  within 
the  definition  of  a  secret  partnership,  might  be  unimportant;  and  yet  the  ques- 
tion whether  a  private  agreement  between  the  partners  limiting  their  re- 
sponsibility was  known  to  a  person  trusting  the  firm  might  be  very  impor- 
tant.*' See  also  WiUans  v.  Pearce^  5  Denio,  541;  Sage  v.  Sherman,  2  N.  Y. 
417;  StDon  v.  Steele,  7  East,  210;  Hope  v.  Cust,  1  Id.  53;  SandUands  v. 
Monk,  2  Bam.  &  Aid.  673;  UniUd  States  Bank  v.  Bimiey,  5  Mason,  176; 
South  Carolina  Bank  v.  Case,  8  Barn.  &  Cress.  427;  Livingston  v.  BooseveU,  4 
Am.  Dec  273;  Fislter  v.  Tayler,  2  Hare,  218;  Hooper  v.  Lusby,  4  Camp.  66; 
Le  Rcff  V.  Johnson,  2  Pet.  186;  Ex  parte  Agace,  2  Cox,  312,  and  cases  dted 
in  Wats,  on  Part  166;  Gow  on  Part.  36;  Story  on  Part,  sec.  102. 

DORMAKT  PaBTNEBS  ABE  EqUAULY  LIABLE  WITH  OtHEB  PaBTNEBS  Upon 

eontracts  made  during  the  time  they  participate  in  the  profits  of  the  business! 
Etheridge  v.  Binney,  9  Pick.  272;  Manrtfa/iiurers^  Bank  v.  Winship,  16  Am. 
Dec  30;  Bond  v.  Oii>8on,  I  Camp.  185;  Coope  v.  Eyre,  1  Bl.  37;  Lloyd  v.  A^ 
hrook,  2  Taunt  324;  Oreer*  v.  Smith,  2  BL  908.  The  principle  upon  which  dor- 
mant partners  are  liable  is,  that  as  they  have  the  benefit  of  the  share  in  the  prof- 
its, which  are  a  part  of  the  fund  to  which  a  creditor  looks  for  payment,  they 
shall  be  bound  by  the  burdens.  Another  reason  given  for  holding  them  liable 
is  that  they  might  otherwise  receive  usurious  interest  without  auy  risk: 
Waugh  V.  Carver,  2  Id.  235;  Ex  parte  Hamper,  17  Ves.  403;  Ex  parte  Lang- 
dale,  18  Id.  300;  Ex  parU  Watson,  19  Id.  459;  Myers  v.  Sliarjie,  5  Taunt  74; 
Cheap  V.  Craymond,  4  Bam.  &  Aid.  663;  Smith  v.  Watson,  2  Bam.  &  Cress. 
401;  Beid  v.  HoUingahead,  4  Id.  867;  Ex  parte  Chuck,  8  Bing.  468;  Green  v. 
Beesley,  2  Bing.  N.  C.  108;  Ex  parte  Dighy,  1  Deac.  341;  PoU  v.  Eytwi,  3 
Mann.  33;  Byers  v.  Dohy,  1  Bl.  236;  Htsketh  v.  Dlanshard,  4  East,  144; 
WiUanaon  v.  FrasHer,  4  Esp.  182;  Muzzy  v.  Whitney,  10  Johns.  226;  Dob  v. 
ffalsey,  8  Am.  Dec.  293;  Champion  v.  Bostwick,  31  Id.  376;  Varuienburgh  v. 
EuU^  20  Wend.  70;  Burckle  v.  Echhart,  3  N.  Y.  142. 

DOBMANT  PABTKEB's  LiABILITT,    UNDEB   LaW  MeBCHANT,   in    PUBCHASa 

or  Bxal  Estate. — The  law  merchant,  in  reference  to  dormant  partners,  has 
been  held  to  be  confined  to  trade  and  commerce,  and  not  to  extend  to  specu- 
lations in  the  purchase  and  sale  of  lands.  In  Pitts  v.  Waugh,  4  Mass.  424^ 
Parsons,  J.,  held  that  by  the  law  merchant  a  man  may  be  answerable  as  a 
dormant  partner  on  a  contract  made  by  the  partnership  ot  which  he  is  a 
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member.  Bat  this  law  is  oonfined  to  trade  and  oommeroe,  and  does  not  ex- 
tend to  speeolations  in  the  pnrohase  and  sales  of  lands.  When  lands  are 
sold,  no  msn,  as  a  dormant  partner,  osn  cUim  any  part  of  the  lands  by  Tirtae 
of  any  oonTeyance  to  whioh  he  is  not,  on  the  face  of  it,  a  party.  If  the 
nominal  porchaser  choose  to  hold  the  lands,  the  party  who  advanced  the 
money,  if  not  named  as  a  grantee,  can  have  no  title  to  the  land,  whatever 
remedy  he  may  have  against  him  to  whom  the  lend  was  conveyed;  he  can 
not,  therefore,  be  holden  to  the  vendor  for  the  payment  of  any  part  of  the 
consideration,  unless  he  has  agreed  to  be  liable.  See  also  cases  cited  in  note 
to  3  Kent's  Ck>m.  81;  Smith  v.  Bumham,  3  Samn.  435.  It  has,  however,  been 
frequently  held  that  there  may  be  a  partnership  in  the  business  of  purchas- 
ing and  selling  real  estate:  JhuUy  v.  LUUefidd,  21  Me.  418;  Kramer  v. 
Arthurs,  7  P^  St.  106;  Fcdl  Rwer  Whaling  Co.  v.  Borden,  10  Cosh.  468;  T^nd- 
hw  V.  Cooper,  4  Ohio  St.  1;  Story  on  Part,  sees.  82, 83,  and  cases  dted  ia 
the  notes  thereto. 

Dormant  Pabtnxb  is  not  Liablb  when  Cbsdit  is  oivkn  to  Onb  Pabt- 
NEK  Only. — In  the  case  of  a  dormant  and  secret  partner,  credit,  if  given  to 
cme  partner,  is  given  only  to  the  ostensible  partner,  for  no  other  partner  is 
known.  Still,  however,  it  is  not  treated  as  an  exclusive  credit,  for  the  law 
in  all  cases  of  this  sort  founds  its  decision  upon  the  ground  that  the  creditor 
has  had  a  choice  or  election  of  his  debtor,  which  can  not  be  when  the  partner 
is  dormant  and  unknown:  3  Kent's  Com.  32;  Winah^  v.  Bank  of  United  States, 
5  Pet.  529;  Eiheridge  v.  Binney,  9  Pick,  ^rl;  Story  on  Part,  sec.  63;  PhUUpa 
V.  If  ash,  47  Ga.  218;  McOreary  v.  Va7i  Hook,  35  Tex.  631;  Bradehaw  v. 
Apperson,  36  Id.  133;  Hill  v.  Voorhiea,  22  Pa.  St  68;  Ontario  Bank  v.  Hen- 
neaey,  43  N.  Y.  545;  Mason  v.  Patridge,  66  Id.  663;  Strader  v.  White,  2  Neb. 
848;  Or\fflth  v.  Bvffiim,  54  Am.  Dec.  54. 

LlABELITr  OF  DOBBfANT  PaBTKEB  CE'.SES  UTON  KeTIBINO  FBOM  FiBM.— 

A  dormant  partner  is  not  liable  for  any  debts  or  other  contracts  of  the  firm, 
except  for  those  which  are  contracted  during  the  period  that  he  remains  a 
dormant  partner.  Upon  his  retirement  his  liability  ceases.  The  reason  is, 
that  no  credit  is,  in  fact,  in  any  such  case  given  to  the  dormant  partner.  His 
liability  is  created  by  operation  of  law,  independent  of  his  intention,  from 
his  mere  participation  in  the  profits  of  the  business;  and  therefore  it  ceases 
by  operation  of  law  as  soon  as  such  participation  in  the  profit  ceases,  whether 
notice  of  his  retirement  be  given  or  not:  Coll.  on  Part.  371;  Gow  on  Part 
251;  3  Kent's  Com.  68.  It  was  held  in  Ayrault  v.  Chamberlin,  26  Barb.  89, 
that  a  dormant  partner  coming  in  and  taking  an  interest  in  an  undertaking 
already  in  progress,  where  the  parties  were  already  standing  in  fixed  and 
definite  legal  relations  towards  each  other,  and  going  out  and  disposing  of 
his  interest  before  such  undertaking  is  entirely  completed,  would  not  be 
liable  for  a  default  occurring  after  thus  going  out  No  notice  of  a  dissolution 
is  necessary,  in  the  case  of  a  donnant  partner,  to  protect  him  from  demands 
originating  after  the  dissolution.  See  also  PlaU  v.  Halen,  23  Wend.  456; 
Chamberlin  v.  Dow,  10  Mich.  319. 

DoBHANT  Pabtneb,  Kecessitt  OF  GiviNO  NonoB  UPON  Rktibino  fbox 
FiBM. — If  the  fact  of  a  party  being  known  as  a  dormant  partner  be  known 
to  a  few  creditors  of  the  firm,  notice  to  those  few  is  necessary,  because  they 
may  be  fairly  presumed  to  have  given  credit  to  the  firm  with  reference  to 
their  knowledge  of  the  donnant  partner.  An  instance  of  what  the  general 
rule  seems  to  be  upon  this  point  is  found  in  Nussbaumer  v.  Becker,  87  BL  281. 
It  was  held  in  that  case  that  the  duty  of  a  retiring  donnant  partner  to  give 
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notice  of  the  dsMolntlon  of  the  pftrtnanhip  is  a  duty  which  he  owes  to  those 
vho,  hef ore  that  tiiiie,  had  some  knowledge  of  his  oonneotion  with  the  firm. 
To  strangers  having  no  saoh  knowledge,  he  owes  no  sneh  dnl^.  As  to  them 
lie  can  only  be  chained  as  a  partner,  when  in  fact  he  was  not,  by  showing  that 
lie  in  some  way  misled  them,  as  that  he  held  himself  oat  to  the  world  as  sach, 
or  that  he  so  held  himself  out  to  them:  Cfrotvenor  ▼.  Hofd^  1  Met.  19;  Ed' 
ward$  V.  AfcFiaU^  5  La.  Ann.  167;  Creglee  ▼.  Dttrham^  0  Ind.  875;  Park  t. 
Wooieu,  36  Ala.  242;  HoUgrwfe  r.  Winlber,  86  111.  470;  Hieh  v.  BumeU.  72 
Id.  230;  Souikgm  t.  Orhn,  67  Id.  106;  WhUesidea  v.  Lee,  I  Scam.  648. 

DoBMA^rr  Partneb,  whin  Necessabt  Party  to  Suit,  as  PLAiimnr  or 
Detemdant. — It  seems  exceedingly  difficult  to  reconcile  the  cases  which  en- 
deavor  to  lay  down  a  rale  as  to  the  joinder  of  dormant  partners  with  active 
partners  in  a  salt  at  law.  The  general  rale  seems  to  be  that  all  the  partners 
ahoold  join:  Gow  on  Part.  127;  Story  on  Part,  sec.  241.  In  Iowa,  Ohio,  Ne- 
tumska,  and  Missooxi  the  statute  provides  that  the  partnera  may  be  sued 
jointly  or  separately  at  the  option  of  the  plaintiff:  Gales  v.  Wateon,  64  Mfk 
d85;  Putnam  v.  Rosa,  65  Id.  110;  WhUman  v.  Keith,  18  Ohio  St.  134;  AUetk 
V.  Maddox,  40  Iowa,  124;  Burlington  ds  Missouri  River  R.  R.  Co.  v.  Dick,  7 
Neb.  242.  Partners  can  not  at  common  law  sue  or  be  sued  by  their  partner- 
ship name,  but  the  names  of  the  individuals  must  be  stated:  Pollock  v.  Dun- 
iag,  64  Ind.  116;  BlackweU  v.  RM,  41  Miss.  102;  Proprietors  of  Mexican  MiU 
V.  TeUow  Jacket  Mining  Co.,  4  Nev.  40;  Palin  v.  SniaU,  63  N.  0.  484;  Smith 
V.  Walker,  6  S.  C.  160;  JTamm  v.  Barker,  3  Or.  208;  Barber  v.  Smith,  41 
Mich.  138;  Moore  v.  Bums,  60  Ala.  269.  There  are  a  number  of  cases  which 
hold  that  a  dormant  partner  need  not  join  as  plaintiff:  Waits  v.  Dodge,  3'i  Vt. 
181;  Wood  V.  O' Kelly,  8  Cosh.  406;  Rogers  v.  Kicldim,  36  Pa.  St.  293;  Oar- 
suCt  V.  Miller,  37  Tex.  680;  and  the  following  cases  hold  that  he  need  not  be 
Joined  as  defendant:  Chase  v.  Deming,  42  N.  H.  274;  Brown  v.  Birdsall,  20 
Barb.  649;  Korih  v.  Bloss,  30  N.  Y.  374:  Hopkins  v.  Kent,  17  Md.  72;  Carey 
V.  Bright,  68  Ba.  St.  70;  Wright  v.  Herrick,  126  Mass.  164. 


ThIOE  V.  GOOERAN. 

[8  Qmajtak,  UX] 

TuBPABB  ov  Case  is  Proper  Remedy  for  Frauduleht  REpRESxnTATioini 
respecting  the  soundness  of  a  slave  or  other  personal  chattel  sold.  As- 
sumpsit is  a  concurrent  remedy,  and  the  party  deceived  may  elect  which 
method  he  will  proceed  under. 

tr  IB  HOT  NsoEBaARY  TO  ALLEGE  Defevdant's  KNOWLEDGE  of  the  Unsound- 
ness of  a  chattel  at  the  time  of  sale  in  an  action  brought  for  breach  of 
warranty,  nor  is  it  necessary  to  prove  the  allegation. 

AcnoN  by  B.  F.  Cockian  againet  G.  W.  Trice  for  five  hundred 

4ol]arB  damages  for  loss  incurred  by  the  death  of  a  slaye  pur- 

biased  from  Trice.    The  first  count  alleged  the  purchase  of  the 

«laTe  and  the  indnoements  which  Trice  made  "by  then  and 

iheie  falsely  and  fraudulently  'warranting  the  said  slaye  to  be 

«ound«''     The  second  count  charged  that  the  defendant  Trice 
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was  possessed  of  the  slave,  and  had  personal  knowledge  of  the 
unsoundness.  Evidence  was  offered  upon  the  trial  showing  that 
the  slave  was  diseased  at  the  time  of  the  sale,  and  defendant's 
bill  of  sale  duly  sealed  containing  the  warranty  of  soundness 
was  also  introduced.  The  court  held  that  the  plaintiff  was  not 
entitled  to  recover  by  the  force  of  the  warranty  merely.  The 
defendant  recovered  judgment,  and  an  appeal  was  taken  to  tlie 
circuit  court.  The  latter  court  sent  the  ca»e  back,  reversing  the 
ruling  of  the  judge,  and  Trice  obtained  a  supersedeas  to  this 
court. 

Lyons,  for  the  plaintiff. 

B.  T,  Daniel,  for  the  defendant. 

By  Court,  Baldwin,  J.  In  this  case  the  instruction  given  at 
the  trial,  on  the  motion  of  the  defendant,  was  not  in  reference 
to  the  form  of  the  action  or  the  form  of  the  evidence  of  war- 
ranty. The  defendant  did  not  assert  or  concede  that  there  waa 
a  warranty  by  deed,  or  any  warranty  at  all.  On  the  contraiy, 
his  own  evidence  presented  the  question,  whether  the  bill  of 
sale  for  the  slave,  executed  by  the  defendant,  before  the  sale^ 
and  in  blank  as  to  the  name  of  the  vendee  and  other  particu- 
lars, and  left  with  his  agent  in  that  condition,  to  be  filled  up  by 
the  latter  after  a  sale  should  be  made  by  him  for  the  defendant, 
and  so  filled  up  by  the  agent,  without  any  authority  from  the 
defendant  by  deed,  or  any  other  authority  than  as  above  men* 
tioned,  was  in  point  of  law  the  deed  of  the  defendant.  And 
also  the  further  question,  whether  the  verbal  authority  to  the 
agent  to  fill  up  the  blanks  in  the  bill  of  sale  still  existed  at  the 
time  therein  mentioned,  or  had  been  exhausted  by  a  prior  sale 
by  the  agent  to  the  plaintiff,  which  was  rescinded  by  agreement 
between  them,  without  consultation  with  the  defendant.  And 
if  the  bill  of  sale  was  not  upon  either  ground  the  deed  of  the 
defendant,  or  whether  it  was  so  or  not,  still  an  ulterior  question 
was  presented  by  the  evidence,  whether  the  plaintiff  could  avail 
himself  of  a  parol  warranty  of  soundness  made  by  the  agent  at 
his  last  sale  aforesaid. 

The  instruction  given  for  the  defendant  was  not  upon  any  of 
those  points.  The  court  was  not  called  upon  to  say  to  the  jury 
that  if  they  believed  the  evidence  the  verbal  authority  from  the 
defendant  to  his  agent  to  fill  up  the  blanks  in  the  bill  of  sale 
was  sufficient  in  law,  or  that  it  was  not  exhausted  by  tho  first 
sale  made  by  the  agent,  or  that  the  bill  of  sale  was  the  dfted  of 
iibe  defendant,  or  that  covenant  and  not  case  was  the  pla  atiff  *a 
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only  remedy,  tmlees  there  was  actual  fraud  in  the  sale  of  the 
slaTe,  or  that  the  plaintiff  could  not  lecoYer  upon  the  parol 
warranty  made  by  the  agent.  But  the  broad  instruction  given 
to  the  jury  was  in  effect  that  whether  the  wananiy  was  by  deed 
or  by  parol,  the  plaintiff  could  not  recover  upon  either  count  off 
his  declaration,  without  proving  moreover,  not  only  that  the 
slave  was  unsound  at  the  time  of  the  sale,  but  that  the  defend- 
ant knew  of  the  unsoundess,  and  fraudulently  concealed  it,  or 
falsely  and  fraudulently  represented  the  slave  to  be  sound. 
This  instruction  was  clearly  wrong,  in  regard  to  the  first  count 
of  the  declaration,  which  was  not  founded  upon  actual  frauds 
but  upon  a  mere  warranty  only. 

The  action  of  trespass  on  the  case  is  a  proper  remedy  for  the 
breach  of  an  express  warranty  of  soundness  of  a  slave,  or  other 
personal  chattel  sold,  as  much  so  as  the  action  of  assumpaily  with 
which  it  is  a  concurrent  remedy,  and  the  party  aggrieved  may 
elect  between  them.  In  both  forms  of  action  the  gravamen  is 
the  breach  of  the  warranty,  which  in  the  former  is  treated  as  a 
tort,  with  the  appropriate  language  in  declaring  for  a  tort,  but 
a  scienter  or  knowledge  of  the  defendant  of  unsoundness  is  im- 
material and  need  not  be  alleged  in  the  declaration,  nor,  if 
alleged,  need  it  be  proved.  This  is  the  firmly  established  doc- 
trine of  the  courts,  both  in  England  and  in  this  country,  ever 
since  its  adjudication  in  Williamson  v.  Allison,  2  East,  446.  It 
seems,  however,  that  the  directly  opposite  proposition  was  as» 
serted  by  the  defendant,  and  that  it  was  contended  on  his  part 
at  the  trial  that  in  case  upon  an  express  warranty  actual  fraud 
is  the  gist  of  the  action  and  must  be  established,  though  a  breach 
of  the  warranty  be  proved. 

It  is  true  that  upon  the  second  count  of  the  declaration  actual 
fraud,  which  involved  the  scienter  of  the  defendant,  was  essen- 
tial to  the  plaintiff's  recovery;  that  count  not  being  founded 
upon  the  warranty,  but  upon  a  fraudulent  concealment  or  mis* 
representation  of  unsoundness;  but  in  the  first  count  a  scienter 
of  the  unsoundness  is  not  even  alleged,  and  the  substantial 
grievance  complained  of  is,  that  the  plaintiff  was  deceived  and 
injured  by  the  falseness  or  wrongfulness  of  the  warranty  itself. 
Upon  the  second  count  the  plaintiff  was  entitled  to  recover  on 
proof  of  actual  fraud,  whether  the  warranty  was  by  deed  or  by 
parol;  and  upon  the  first  count  the  defendant  seems  to  have 
silently  waived  the  question  whether  the  warranty  was  by  deed  or 
by  parol.  This  it  was  competent  for  him  to  do;  and  if  a  verdict 
had  been  rendered  for  tiie  plaintiff  on  that  count,  and  a  new 
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trial  asked  tax,  it  conld  not  have  been  properly  granted  on  the 
ground  that  the  warranty  was  by  deed. 

This  conrt  can  not  undertake  to  say  that  the  instmction  given 
for  the  defendant  was  correct  because  the  warranty  was  not  by 
parol,  but  by  deed.  The  bill  of  exceptions  can  not  be  treated 
as  a  demurrer  to  evidence,  and  a  point  raised  which  was  not  as- 
serted in  the  motion  for  instructions  to  the  jury.  There  was 
evidence  before  the  jury  tending  to  prove  a  warranly  by  parol 
as  well  as  by  deed,  and  it  would  be  improper  to  infer  tiie  cor- 
rectness of  the  broad  proposition,  as  applicable  to  the  sale,  that 
actual  fraud  was  necessary  to  maintain  the  action,  by  inference 
from  a  narrower  proposition,  not  asserted,  that  the  warranly 
was  by  deed  and  not  by  parol,  and  therefore  that  in  the  absence 
of  actual  fraud  the  proper  remedy  was  in  covenant,  and  not  in 
case.  A  party  moving  an  instruction  ought  to  lay  his  finger 
upon  the  very  point,  and  not  leave  the  correctness  of  his  propo- 
€dtion  upon  the  silent  assumption  of  another  proposition  unas- 
eerted  though  presented  by  the  evidence.  Such  a  practice  might 
tend  to  surprise  the  court  and  mislead  the  jury.  In  this  case 
the  jury  might  have  inferred,  and  most  probably  did  infer,  from 
the  instruction  given,  that  the  only  question  for  their  considera- 
tion was  whether  actual  fraud  was  proved  by  the  evidence. 

It  seems  therefore  to  the  court  that  the  instruction  given  to 
the  jury  by  the  hustings  court  was  erroneous,  and  that  its 
judgment  was  therefore  correctly  reversed  by  the  circuit  court. 

But  it  further  seems  to  the  court  that  the  circuit  court  erred  in 
its  direction  that  upon  the  new  trial  to  be  had,  the  instruction 
moved  by  the  plaintiff  and  rejected  by  the  hustings  court  should 
be  given  to  the  jury,  which  direction  must  be  treated  as  part  of 
the  judgment  of  the  circuit  court. 

The  instruction  so  directed  in  effect  assumes  that  whether 
the  warranty  was  by  deed  or  by  parol,  the  plaintiff  is  entitled 
to  recover  without  proof  of  actual  fraud  on  the  part  of  the  de- 
fendant. 

Both  judgments  reversed  with  costs,  and  case  remanded  for  a 
new  trial  upon  the  evidence  which  may  be  adduced  by  the  par- 
ties; and  such  proper  instruotionB  as  the  court  may  thereupon 
give  to  the  jury. 

Judgment  reversed. 

Cabell,  P.,  absent. 

Pbopkb  Fobm  or  Aonov  loa  Brxach  or  WAsaAinr  nr  Salb8.^A 
wimmty  enters  into  the  oontraot,  and  the  remedy  ia  either  in  itammp&U  of 
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ease:  7Vr«  t.  Cbmey,  4  Hair.  425;  JBtkbatt  ▼.  Chmhtgkam^  4  liaM.  002; 
gveniamy.  JfOei^  6  Johns.  1S8;  OiUier  ▼.  Cose^  2Blackl  VJB. 

PhAJxmww  nr  Aonov  los  Bbbach  of  Wabbastt  nr  Saui  nosd  boI 
«U^8»  InHid:  Ifeal  t.  Jfowry,  44  Am.  Beo^  856. 


Chables  v.  Ghablbs. 

[8  Obazcas,  480.] 

Bhbt  ov  Hu8BAN]>  to  Pbofbbtt  of  his  Imtendxd  Wifb  may  be  raUn* 
qiiislied  by  his  agreement  to  that  effect,  and  where  thera  is  an  expfeaa 
eontract  made  to  that  effect,  the  wife  is  to  all  intents  a/me  iofe  in  re- 
spect to  her  property. 

HonAio)  HAS  Ko  BiQHT  TO  ApmmwjftB  vfon  hu  Wife's  Pbopxbtt 
when  he  has  reUnqnished  his  right  to  her  propertg^prerioiisly  to  mar- 


AfPBAL  from  the  drcoit  oonrt  of  York  oonniy.  The  facts  are 
sufficiently  stated  in  the  opinion. 

Jforson,  for  the  plaintdfT. 

Merediih,  for  the  defendant. 

By  Court,  Aixen,  J.  The  deed  of  marriage  settlement  duly 
ezecated  by  the  parties  and  their  trustee  before  marriage, 
recited  amongst  other  things  that  it  hath  also  been  agreed  that 
in  case  the  said  Charles  should  after  the  intended  marriage 
happen  to  surviye  the  said  Martha,  that  he  should  not  claim 
any  part  of  the  real  or  personal  estate  whereof  the  said  Martha 
should  be  seised  or  possessed  or  entitled  to  at  any  time  dur- 
ing the  coverture  between  them;  and  that  the  said  real  and 
personal  estate  of  the  said  Martha  should  be  in  no  wise  under 
the  control  of  the  said  Charles,  nor  in  any  manner  or  at  any 
time  subject  to  his  debts.  The  deed  then  proceeds  to  grant  the 
property  of  the  intended  wife  to  the  trustee,  and  by  the  decla- 
ration of  trust  the  separate  and  exdusiye  use  of  the  property  is 
secured  to  the  wife;  the  trustee  was  to  permit  her  to  dispose  of 
it  by  will  or  otherwise,  and  to  conyey  the  property  to  such 
appointee  or  alienee;  but  in  the  declarations  of  trust  there  is  no 
express  provision  excluding  the  husband  in  the  event  of  his 
surviving,  and  in  default  of  any  appointment  or  disposition  by 
the  wife.  And  it  is  contended  that  by  operation  of  law  the 
husband  surviving  is  entitled,  in  virtue  of  his  marital  rights, 
to  take  the  properly,  as  she  did  not  dispose  of  it  or  appoint  the 
usee  to  which  it  should  be  applied  after  her  death.  The  rights 
of  the  husband  to  the  property  of  his  intended  wife  may  be  in* 
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tercepted  by  his  agreement  to  that  effect;  and  where  by  express 
contract,  for  which  the  marriage  is  a  sufficient  consideration, 
he  agrees  to  surrender  his  right  to  the  enjoyment  of  the  prop- 
erty during  the  coverture,  and  his  right  to  take  as  surviyor, 
there  remains  nothing  to  which  his  marital  rights  can  attach 
during  the  coYerture  or  after  the  death  of  the  wife.  In  such 
case  the  wife  is  to  all  intents  to  be  regarded  as  a  fefmjB  sole  in 
respect  to  such  properly;  and  there  would  seem  to  be  no 
necessity  for  any  limitation  over  to  her  next  of  kin  in  the  eyeni 
of  a  failure  to  appoint  during  her  life-time.  The  husband  hay- 
ing by  contract  for  a  good  consideration  released  his  rights  as 
survivor,  the  property  must  pass  as  though  she  had  died  sole 
and  intestate.  JFhat  such  was  the  intent  of  the  parties  in  this 
case  is  clear  from  the  deed.  The  contingency  of  his  surviving 
was  foreseen,  and  the  agreement  as  recited  in  the  deed  signed 
by  all  the  parties  provided  for  it.  By  that  agreement  so  recited 
he  bound  himself  not  to  claim  the  property  should  he  happen 
to  survive  his  wife.  There  is  nothing  to  indicate  an  intention 
to  restrict  the  claim  as  against  the  appointees  of  the  wife.  The 
expressions  refer  not  to  persons  against  whom  he  would  not 
claim,  but  to  the  subject  as  to  which  in  tl.j.t  contingency  he  re- 
leased all  claim;  and  to  show  more  clearly  that  such  was  the 
intent  of  the  agreement,  it  is  furthermore  recited  that  the  prop- 
erty was  not  to  be  under  his  control,  or  in  any  manner  or  at 
any  time  subject  to  his  debts,  not  restricting  the  time  to  the 
continuance  of  the  coverture. 

Having  thus  by  contract  intercepted  the  marital  rights  of  the 
husband  either  to  enjoy  during  coverture  or  to  take  by  survivor- 
ship; and  this  intention  appearing  on  the  face  of  the  deed,  it 
was  only  necessary  that  the  declarations  of  truct  should  provide 
for  the  control  and  authority  of  the  wife  during  coverture.  And 
the  property,  if  not  disposed  of,  passed  to  her  personal  repre- 
sentative for  the  benefit  of  her  next  of  kin,  as  if  no  marriage 
had  ever  taken  place,  and  she  had  died  sole  and  intestate. 

The  right  of  the  husband  to  administer  depending  on  the 
question  whether  in  virtue  of  the  marital  right  he  is  entitled  to 
the  property,  and  as  by  the  agreement  recited  in  the  deed  of 
settlement  he  reUnquished  and  renounced  such  right,  his  mo* 
tion  to  administer  was  properly  overruled,  and  the  administra- 
tion granted  to  the  appellee,  one  of  the  distributees  of  the 
deceased.    The  order  should  be  affirmed. 

Cabell,  P.,  absent. 
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GdVYXTAHGB    BT  WiFB    VMSFOBM    MaBBIAOB,  WHBH  BlVDnfO    UPOK  HUS- 

BAHD. — ^HoBband  appriied,  befon  marriage,  of  the  diapontioii  whioh  hia 
Intanded  wife  haa  made  reapeeting  her  property,  and  oananrnmatiDg  the 
marriage  oontrmot^  can  not  afterwarda  complain  and  aak  to  have  the  oon- 
▼ayance  aet  aaide:  ChetMre  ▼.  Payne,  16  B.  Men.  618;  Terry  t.  ffapHRB,  1 
HiU  Ol  1;  CcUt.  (yNeil,  8  M d.  Ch.  174;  FUieherv.  AMey,  6  Oratt  332. 
Fuel  antmnptial  agreement  between  hoaband  and  wife,  when  valid,  reapeot* 
fag  the  diapoaltioii  made  by  wife  of  her  propartyi  Oaekmbadi  t.  Bnmae,  89 
Mm.  Dae.  104. 
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GOMMONWEAI/EH    V.  YlOKEBXSQ. 

(8  OSAXXAJI,  098w] 

hnaamwn  iob  Pibjubt  most  Dot  only  allege  the  materiality  off  tiie  erl^ 
denoe  given  by  the  aocaaed,  but  most  also  ehow  that  the  oourt  had  Jvrl^ 
diction  of  the  case  in  which  the  alleged  perjury  was  commitfeed. 

Appbal  from  the  drcait  court  of  Wirt  conntjr.  The  facts  m 
stated  in  the  opinion. 

Baxter  9  attorney  general^  for  the  plaintiff. 

Fisher^  for  the  defendant. 

By  Oonrty  Lbigh,  J.  The  defendant  was  indicted  in  the  eir- 
onit  conrt  of  Wirt^  for  perjury  in  giTing  evidence  to  the  grand 
jury  impaneled  in  that  conrt.  The  defendant  demnned  to  the 
indictment,  and  upon  the  argument  of  the  demurrer,  the  court 
adjourned  eight  questions  to  this  court. 

The  indictment  aUeges  that  on  the day  of ,  1860, 

a  grand  juiy  was  summoned  and  impaneled  for  the  county  of 
Wirt,  and  whilst  they  were  examJTiing  and  investigating  the 
violations  of  the  laws  of  the  commonwealth  committed  within 
the  county,  the  defendant  appeared  in  open  court,  and  at  hia 
own  instance  was  sworn  by  the  court  that  the  evidence  he  should 
give  to  the  grand  jury  should  be  the  truth,  the  whole  truth,  and 
nothing  but  the  truth,  the  court  having  then  and  there  compe- 
tent authority  to  administer  the  said  oath;  and  that  whilst  the 
defendant  was  being  examined  by  the  grand  jury  it  then  and 
there  became  material  to  inquire  whether  Alfred  Fought,  esq. 

168 
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^a  jnstioe  of  the  peace  for  the  oommonwealih  of  Yixgixiia  in  and 
for  the  cotinfy  of  Wirt),  was  present  and  was  called  upon  to  sap- 
preea  a  fight  between  the  defendant  and  one  John  Hickman;  and 
the  defendant  being  sworn  as  aforesaid,  did  then  and  there,  in 
the  said  oonnty  before  the  grand  jury,  fidsely,  willfully,  and  cor- 
mptlj  depose,  swear,  and  testify  that  Alfred  Fought,  esq.  (a 
OGmmonwealth's  justice  of  the  peace  for  the  county  aforesaid), 
was  present  and  was  called  to  suppress  a  fight  between  the  de- 
fendant and  John  Hickman,  and  that  Fought  did  then  and  there 
refuse  to  assist  in  quelling  the  said  fight;  whereas  the  said 
Alfred  Fought  was  not  present  at  the  time  and  place  the  said 
fight  took  place,  and  was  not  called  upon  to  suppress  the  fight. 

We  shall  first  consider  the  question  which  submits  to  ua 
whether  the  materiality  of  the  defendant's  evidence  given  before 
the  grand  jury  sufficiently  appears  in  the  indictment.  The 
criminal  jurisdiction  of  the  circuit  court  of  Wirt  was  limited  to 
offenses  committed  in  the  couniy ;  and  the  court  had  no  authority 
to  swear  a  witness  to  give  evidence  before  the  grand  jury  of  the 
said  court  of  an  offense  committed  out  of  the  county.  It  was 
therefore  necessary  to  show  on  the  face  of  the  indictment  that 
the  offense  of  which  the  defendant  gave  evidence  was  committed 
within  the  county;  otherwise  it  would  not  appear  that  the  court 
had  jurisdiction  of  the  offense,  and  the  evidence  could  not  be 
material,  as  no  evidence  given  in  a  court  having  no  jurisdiction 
to  determine  the  case  can  be  material.  This  indictment  does 
not  allege  that  the  offense  of  which  the  defendant  gave  evidence 
was  committed  within  the  county  of  Wirt.  It  alleges  that  this 
offense  v^as  committed  at  the  time  and  place  at  which  the  fight 
took  place,  but  where  the  fight  took  place  is  nowhere  stated. 
It  might  possibly  have  taken  place  in  Wirt,  but  if  the  indictment 
shovTS  on  its  &ce  only  that  the  evidence  might  have  been  ma- 
terial, it  is  not  sufficient:  it  must  show  that  it  was  material.  For 
this  reason  we  are  of  opinion  that  the  materiality  of  the  evidence 
given  by  the  defendant  does  not  sufficiently  appear  in  the  indict* 
ment. 

There  are  other  objections  to  this  indictment.  It  does  not 
appear  what  was  the  question  the  grand  jury  was  examining  into, 
or  for  what  purpose  the  examination  was  made.  We  may  con- 
jecture that  it  veas  made  to  ascertain  whether  Fought,  either  as 
a  justice  or  individual>  had  been  guilty  of  a  neglect  of  duty, 
but  whether  as  magistrate  or  individual  we  can  not  with  any 
certainty  say.  He  is,  in  the  indictment,  called  a  justice  of  the 
peace,  and  it  may  be  that  the  inquiry  was  whether  he,  as  a  jus- 
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tioe,  had  been  guilty  of  neglect  of  duty;  but  the  allegation  that 
he  was  a  justice  of  the  peace  is  made  in  such  a  manner  that  it 
•does  not  certainly  appear  that  he  was  a  justice  at  the  time  the 
fight  took  place.  If  he  was  proceeded  against  as  an  indiyidual, 
the  indictment  is  defective  for  not  showing  that  he  had  been 
-called  on  by  any  person  who  had  authority  to  call  upon  him. 
For  this  uncertainty  as  to  the  question  before  the  jury,  the  in- 
dictment may  be  bad,  but  we  have  not  deemed  it  necessary  to 
•examine  this  question  with  much  care,  as  the  judgment  must  be 
•entered  for  the  defendant  for  other  defects.  One  of  the  judges, 
however,  is  decidedly  of  opinion  that  the  particular  inquiry  be- 
fore the  jury,  and  the  object  of  it,  ought  to  have  been  set  out  in 
the  indictment  in  order  that  the  court  might  see  whether  or  no 
the  evidence  of  the  defendant  was  material. 

In  answer  to  the  sixth  and  eighth  questions  adjourned,  this 
<$ourt  is  of  opinion  and  doth  decide  that  the  materiality  of  the 
•evidence  given  by  the  defendant  to  the  grand  juzy  does  not  suffi- 
ciently appear  in  the  indictment;  and  that  judgment  on  thd  de- 
murrer ought  to  be  entered  for  the  defendant.  And  this  court 
does  not  deem  it  necessary  to  decide  any  other  of  the  questions 
adjourned.    Which  is  ordered  to  be  certified  to  the  circuit  court. 


Indictmxht  iob  Pebjurt,  What  It  must  Allege:  See  ReapubUcu  ▼. 
NeweOj  2  Am.  Dec.  381;  State  ▼.  Strut,  3  Id.  082;  Commonwealth  ▼.  Knlgki, 
7  Id.  72;  StaU  ▼.  Mun^fard,  17  Id.  573;  Umied  SUUes  v.  Morgan,  41  Id.  234^ 
and  notes  to  same  citing  other  cases  appearing  in  this  series. 


Hendebson  v.  Commonwealth. 

[8  Obaixan,  706.] 
IimiOTMKRT  WILL  LiB  WOK  MISDEMEANOR,  where  a  trespass  qucBre  daumtm 
/regit  is  acoompanied  by  acts  constituting  a  breach  of  the  peace. 

OxoBOB  W.  Hendebson  was  indicted  for  misdemeanor,  tried  and 
convicted.  The  facts  are  about  as  follows:  Henderson  owned 
some  sheep  which  were  afterwards  killed  by  dogs.  Being  con- 
vinced that  Enos  Pugh's  dogs  did  the  mischief,  he  armed  himself 
with  a  shot-gun  and  proceeded  to  Pugh's  house  in  the  latter's 
absence.  Mounting  the  porch  he  encountered  Nancy  Pugh,  in- 
formed her  that  he  suspected  the  dogs  and  had  come  to  kill 
them.  She  argued  that  he  was  wrong  in  his  surmises,  demurred 
to  having  the  dogs  killed,  and  forbade  his  doing  so.  He  disre- 
garded her,  and  without  removing  from  his  position  fixed  and 
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killed  a  dog.  He  reloaded  his  gun,  and  the  little  dog  liaying 
4X>neluded  to  remain  by  his  dead  companion,  he  fired  at  him  but 
only  succeeded  in  wounding  him.  The  firing  greatly  alarmed 
and  dismayed  Nanc^  Pugh  and  her  two  daughters,  one  of  whom, 
being  a  dyspeptic,  became  sick  in  consequence.  Henderson 
seized  upon  a  favorable  moment  for  his  dog-killing  expedition, 
inasmuch  as  the  male  Pughs  were  all  in  jail  at  his  instigation. 
The  court  ruled  that  it  was  immaterial  whether  the  dogs  killed 
the  sheep  or  not,  if  the  trespass  was  a  breach  of  the  peace  the 
indictment  was  good.    Hence  the  appeal. 

By  Court,  Loiux,  J.  It  is  abundantly  clear  that  the  mere 
breaking  and  entering  the  dose  of  another,  though  in  contem- 
plation of  law  a  trespass  committed  vi  et  armia,  is  only  a  civil 
injury  to  be  redressed  by  action;  and  can  not  be  treated  as  a  mis- 
demeanor to  be  vindicated  by  indictment  or  public  prosecution. 
But  when  it  is  attended  by  circumstances  constituting  a  breach 
of  the  peace,  such  as  entering  the  dwelling-house  with  ofifensive 
weapons,  in  a  manner  to  cause  terror  and  alarm  to  the  family 
and  inmates  of  the  house,  the  trespass  is  heightened  into  a 
public  offense,  and  becomes  the  subject  of  a  criminal  prosecu- 
tion. The  cases  of  Bex  v.  Siorr,  B  Burr.  1698,  and  Rex  v.  Bathurst, 
which  was  cited  in  that  case,  establish  and  illustrate  both  of 
these  principles.  Three  of  the  indictments  in  that  case  were 
quashed,  because  they  amounted  merely  to  trespass  vi  et  armi8. 
But  as  to  the  fourth  indictment,  which  was  for  entering  a  dwell- 
ing-house vi  et  armt8,  and  with  strong  hand,  the  objection  to 
that  indictment  was  given  up  by  the  counsel  for  the  defendant, 
and  the  prosecution  for  that  offense  was  sustained,  whilst  the 
first  three  indictments  were  ordered  by  the  court  to  be  quashed. 
From  what  was  said  in  those  cases,  the  circumstance  that  the 
place  where  the  entry  is  made  is  a  dwelling-house,  as  reason 
would  suggest,  and  the  peace  of  those  abiding  under  the  sanc- 
tity of  their  home  and  the  security  of  their  castle,  would  strongly 
require,  is  a  most  important  circumstance  to  be  taken  into  con- 
sideration in  the  aggravation  of  trespass  quere  clatiswm  fregii 
into  a  misdemeanor;  as  is  also  the  circumstance  that  the  entry 
was  made  with  fire-arms  or  other  offensive  or  dangerous  weap- 
ons. The  facts  as  disclosed  in  this  record  for  the  purpose  of 
sustaining  the  motion  for  a  new  trial  show  a  trespass  most 
Aggravated  in  both  of  these  circumstances;  as  also  in  the  de- 
struction of  animals  within  the  personal  and  domestic  protec- 
tion of  the  owners  of  the  dwelling-house,  and  the  alarm  and 
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dismay  and  other  eyils  which  the  yiolence  occasioned  to  the 
unprotected  females  of  the  family.  No  trespass  coidd  be  aggra- 
Tated  beyond  the  wrongs  of  a  private  injniy,  and  swell  into  the 
magnitude  of  a  crime  against  the  public  peace,  if  the  facto 
stated  in  the  record  do  not  amount  to  a  misdemeanor.  There- 
fore the  motion  for  a  new  trial  was  properly  oyerruled.  It  is 
hardly  less  clear  that  the  frame  of  the  indictment,  in  its  charges 
of  the  circumstances  accompanying  the  ti'espass,  is  sufficient  to 
maintain  the  prosecution.  Wherefore  the  errors  in  arrest  ot 
judgment  were  also  properly  overruled.  The  judgment  of  the 
circuit  court  should  be  affirmed. 


EVXBT  TBB8PA88  WmOH  IS  BrBAOH    OV  PeAOB  IB  IKDIGTABLB  OrFBXSB; 

Siaie  ▼.  Wheder^  23  Am.  Deo.  212.  So  diBcharging  a  gan  at  wild  fowl,  with 
knowledge  and  warning  that  the  report  will  injarioosly  affect  the  health  of 
a  siok  person  in  the  neighborhood,  such  effect  being  prodnoed  by  the  dia* 
charge,  ia  an  indictable  offense:  CommontoeaUh  Vi  Wing,  19  Id.  347;  see  also 
SUOey.  Wilcox,  24  Id.  569;  State ▼.  Bvckman,  29  Id.  646. 


Commonwealth  v.  Wormlet. 

(8  Gbatiam,  712.] 

Nbw  Tbial  will  bb  Allowed  to  Pebson  Conyiotbb  ov  Mubdbe  when 
it  is  shown  that  the  jury,  preTioos  to  rendering  the  Terdict,  were  por- 
mitted  to  converse  and  drink  spiritaoos  Uqaors  with  penona  daring  the 
absence  of  the  sheriff. 

Appeal  from  the  circuit  court  of  Chesterfield  county.  De» 
fendant  J.  .8.  Wormlej  was  convicted  of  the  murder  of  Anthony 
T.  Bolnon.  He  moved  for  a  new  trial,  on  the  ground  that  the 
Terdict  was  not  warranted  by  the  evidence,  and  that  there  waa 
great  misbehavior  on  the  part  of  the  shenff  and  the  jury — ^thfr 
latter  being  permitted  to  converse  and  drink  spirituous  liquora 
with  several  persons  during  the  absence  of  the  sheriff,  and  with- 
out the  permission  or  authority  of  the  court.  The  motion  waft 
not  allowed,  and  defendant  appealed. 

Bocock,  attorney  general,  for  the  plaintiff. 

Bobert  (?.  SoaU,  for  the  defendant. 

By  Oourt,  Fold,  J.  The  court  is  of  opinion,  in  answer  to 
the  first  and  second  questions  adjourned,  that  the  conduct  of 
the  sheriff  in  withdrawing  from  the  jury  at  the  house  of  Mr. 
Oheatham,  and  leaving  them  in  the  parlor  in  company  with  three 
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oiher  gentlemes,  as  is  set  forth  in  the  record,  was  sufficient  to 
yitiate  the  verdict  of  the  jury;  and  upon  that  ground  a  new  trial 
should  be  awarded  to  the  prisoner. 

The  court  deems  it  proper  to  add,  that  the  conduct  of  the 
sheriff  in  conducting  the  juzy  to  the  house  of  Mr.  Oheatham, 
and  withdrawing  from  them  under  the  circumstances  disclosed 
by  the  evidence,  was  such  misbehavior  on  the  part  of  that  officer 
as  to  deserve  the  animadversion  and  censure  of  the  court  The 
act  should  be  ^ndemned,  because  its  tendency  is  to  impair  the 
purity  of  the  trial  by  juiy  in  criminal  cases. 

LoMAZy  J.,  absent. 


JUBOBS    OOHTKBSIlie  WITH  PiJBTIBS  WHUJi  OiUB  18  UHDBB  GOHIDMBA- 

liQir  BT  Them  will  be  good  ground  for  a  new  trial:  See  Ndm$  v.  iSlote,  8t 
Deo.  Mk  and  notOb  wiMn  prior  OMM  appearii^  in  thli  MiiM  ara 
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Kellogg  v.  Labken. 

pi  Pumr,  123;  8  OHAvraJoi,  188.] 
DbOLABATIOV    on    COITTBACT    IN   PARTIAL   RESTRAINT  OF  TrADR  need  BOl 

expressly  aTer  the  reason  to  support  the  restraint,  if  it  snflSciently  i^ 
pears  from  the  contract  itself,  which  is  set  forth  in  the  deolazataoou 
Bkmurrkr  Admits  Only  Facts  Well  Pleaded. 

No  AVERMEKT  CAN    GIVE  TO  AGREEMENT  CHARACTER  It  HAD   NOT,  and  RO 

admission  can  take  from  it  the  character  it  had,  where  an  agreement  is 
laid  before  the  court  for  constniction. 

BivoRE  Court  should  Determine  Contract  to  re  Void  as  Contravsn- 
INO  PouoT  OF  State,  where  the  contract  is  made  in  good  faith,  and 
stipulates  for  nothing  that  is  malum  in  m  or  mcUum  prohibitum^  it  should 
be  satisfied  that  the  advantage  to  accrue  to  the  public  for  so  bidding  is 
certain  and  substantial,  not  theoretical  or  problematioaL 

Agreement  in  Partial  or  Limited  Restraint  of  Trade  is  Valid  when 
founded  upon  a  sufficient  consideration. 

Contract  is  not  Void  as  being  in  Restraint  of  Trade  whereby  the 
mill  owners  of  Milwaukee  agree  to  pay  to  the  warehousemen  a  certain 
amount  per  bushel  on  wheat  coming  into  the  Milwaukee  market,  so  fiur  as 
they  are  able  to  control  the  same,  and  the  warehousemen  agree  to  give 
the  mill  owners  the  full,  abeolute,  and  uninterrupted  control  of  the  Mil- 
waukee wheat  market  for  a  certain  time,  as  fiur  as  they  are  able,  by  virtue 
of  their  capacity  as  warehousemen,  or  vessel  and  dock  owners,  and  not 
to  deal  in  wheat  during  that  time,  or  make  any  contract  for  stonge  of 
wheat  during  that  time,  except  as  agents  of  the  mill  owners. 

OovENAMT  for  the  recoveiy  of  rent.    The  opinion  fltates  the 
facts.    Judgment  for  plaintiflb.    The  def endanta  brought  error. 

N.  J.  Emmons,  for  the  plaintiffa  in  error. 

J.  E.  AmM,  contra. 

ISA 
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Sj  Oourt,  H0WB9  J.  The  plaintiff  below,  Larkin,  declared  in 
ooTenant  for  the  rents  reeerved  in  a  lease  exeoated  by  him  to 
Kellogg  &  Webby  of  one  portion  of  a  certain  warehouse,  situ- 
ated  in  the  fifth  ward  of  the  city  of  Milwaukee.  The  lease  con- 
tained a  coTenant  on  the  part  of  the  plaintiff  by  which  he  obliged 
himself,  during  the  term  for  which  the  premises  were  demised, 
to  wit,  from  the  seyenth  of  January  to  the  first  day  of  August 
following,  **  not  to  purchase,  store,  or  handle  any  wheat  in  the 
Milwaukee  market,  except  under  the  direction  "  of  the  defend* 
ante. 

This  coyenant,  as  is  said,  being  in  partial  restraint  of  trade,  is 
prima  facie  bad,  and  should  be  aided  by  an  ayerment  of  some 
special  circumstances  showing  a  good  reason,  independent  of  a 
mere  pecuniary  consideration,  to  support  it.  And  the  want  of 
any  such  ayerment,  it  is  further  said,  is  a  substantial  defect  in 
the  dedaratiou  which  entitles  the  defendants  to  judgment  upon 
the  demurrer,  notwithstanding  the  insufficiency  of  their  plea. 

The  only  reason  eyer  assigned  in  support  of  such  restrictionA 
is,  that  they  are  necessary  or  useful  to  the  pariy  with  whom  the 
contract  is  made,  as  a  protection  to  him  in  the  prosecution  of 
his  business.  And  it  is  not  necessary  that  such  reason  should 
be  expressly  ayerred,  if  it  sufficiently  appears  from  the  contract 
itself.  Here  the  lease  is  set  forth  at  length  in  the  declaration, 
and  that  sufficiently  discloses  the  interest  which  the  defendants 
had  in  requiring  protection  against  the  competition  of  the 
plaintiff.  And  so  the  interest  or  reason  is  usually  made  to  ap* 
pear:  See,  for  instances,  MUchd  y.  Beynolds,  1  P.  Wms.  181; 
MaUan  y.  May,  11  Mee.  &  W.  652;  Ohappel  y.  Brockway,  21 
Wend.  157. 

I  haye  found  no  case  in  which  these  circumstances  or  reasons 
haye  been  expressly  ayerred,  although  it  is  suggested  that  they 
might  be  set  out  by  ayerment  when  they  did  not  appear  upon 
the  face  of  the  contract:  Boss  y.  Sadgbeer,  21  Wend.  166. 

The  declaration  is  therefore  sufficient  in  substance  to  support 
the  judgment  of  the  county  court.  Let  us  consider  if  the  plea 
demurred  to  discloses  a  good  answer  to  that  declaration. 

This  plea,  in  its  character,  is  quite  original.  I  think  it  would 
be  difficult  to  say  what  precedent  gaye  form  to  it.  But  in  its 
structure  it  is  ingenious;  I  think  it  would  be  quite  as  difficult  to 
say  what  canon  of  good  pleading  was  yiolated  by  it.  But  I 
haye  to  consider,  not  its  form,  but  its  body  in  substance. 

Its  material  ayerments,  I  think,  may  be  stated  as  follows: 

1.  That  the  lease  declared  upon  ''was  made,  entered  into, 
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"itnii  ezeeuted  for  the  farther  countenancing  and  proceeding  in 
the  undertakings,  aehemee,  and  phuia  of  the  prodnoe  assoeia- 
lion/'  of  which  the  parties  to  the  lease  were  severally  members. 
2.  That  the  produce  association  was  composed  of  the  proprie- 
tors of  certain  warehouses,  to  the  number  of  eleven,  and  the 
-"Owners  of  certain  mills  in  the  city  of  Milwaukee. 

8.  That  the  produce  association,  on  the  twenty-ninth  day  of 
1\]>ecember,  1849,  entered  into  an  agreement  by  which  the  mill 
'  owners  were  parties  of  the  first  part,  and  the  warehousemen 
were  parties  of  the  second  i>art,  the  prominent  features  of  which 
'  agreement  were  as  follows:  1.  The  mill  owners  agree  to  pay  the 
warehousemen  ''  four  cents  per  bushel  oommissiou,  or  storage, 
•  on  each  and  eveiy  bushel  of  wheat  coming  to  the  Milwaukee 
^  junarket  to  be  disposed  of,  by  sale  in  the  street  or  by  storage  (so 
V  far  as  they  are  able  to  control  the  same),"  from  that  date  to  the 
Xfirst  day  of  August  then  next;  2.  The  warehousemen,  in  con* 
aideiBiion  thereof,  agree  **  to  give  to  the  parties  of  the  first  part 
full,  absolute,  and  uninterrupted  control  of  the  Milwaukee  wheat 
market,  from  the  date  hereof  up  to  the  first  day  of  August,  ▲.  d. 
1850,  so  far  as  they  shall  be  able  to  do  so  by  virtue  of  their  ca- 
pacity as  warehousemen  or  vessel  and  dock  owners;  that  they  will 
not  themselves,  or  through  the  agency  of  others,  directly  or  indi* 
rectly ,  under  any  name  or  pretense  whatsoever,  purchase,  contiEot» 
or  bargain  for  any  wheat  in  the  Milwaukee  market,  from  the  date 
hereof  up  to  the  first  day  of  August,  a.  d.  1850,  nor  make  any 
contracts  for  the  storage  of  wheat  during  the  time  aforesaid,  ex- 
cept as  agents  under  the  direction  and  control  of  the  parties  of 
the  first  part;"  8.  That  nothing  herein  contained  is  to  give  the 
said  parties  of  the  first  part  any  right  to  close  the  warehouses 
against  the  storage  of  wheat,  or  to  fix  a  higher  rate  of  storage 
than  four  cents  per  bushel;  4.  That  **  the  parties  of  the  second 
part  shall  at  all  times  hold  themselves  in  readiness  to  purchase, 
store,  and  deliver  or  ship  wheat  for  account  of  the  parties  of  the 
first  part,  at  the  rate  of  four  cents  per  bushel  as  aforesaid;"  and, 
6.  That  the  mill  owners  shall  pay  to  the  warehousemen  four 
cents  per  bushel  upon  all  wheat  received  into  the  mills  for  ship- 
ment or  grinding,  **  grist  work  excepted." 

4.  It  is  averred  that  the  objects  and  purposes  of  the  associa- 
tion were  to  cany  out  and  perform  these  agreed  plans  and 
schemes. 

5.  It  is  averred  that  the  association,  its  general  plans,  schemes, 
attempts,  and  undertakings,  tended  to  the  manifest  injury  and 
restraint  of  trade,  the  depression  of  the  wheat  market,  to  reduce 
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Oxe  price  of  the  commodity  of  wheat,  and  to  stifle  fair  and  law- 
fol  rivaliy  and  competition  of  dealers  therein. 

Upon  this  last  averment  a  point  was  raised  upon  the  argu- 
ment, which,  as  it  seems  preliminary  to  the  main  question,  I 
wiQ  here  dispose  of. 

It  was  said  that  because  it  is  expressly  averred  that  the  ''as- 
sociation, its  agreed  plans,  schemes,"  etc.,  **  tended  to  the  mani- 
fest injury  and  restraint  of  trade,"  etc.,  and  because  the  truth 
of  this  averment  is  admitted  by  the  demurrer,  and  because 
whatever  contracts  do  have  such  tendency,  are  held  to  be  void 
as  contravening  public  policy,  therefore  the  judgment  of  the 
county  court  should  have  been  for  the  defendants. 

The  answer  to  this  objection  is  manifest.  Undoubtedly  a 
demurrer  admits  the  verity  of  every  fact  well  pleaded;  but  I  have 
to  say,  that  if  the  "  agreed  plans  and  schemes"  which  are  al- 
leged to  have  such  pernicious  tendency  are  any  other  than  those 
that  are  developed  in  the  articles  of  the  twenty-ninth  of  Decem- 
ber, 1819,  then  they  are  not  well  pleaded,  and  for  these  two 
reasons:  1.  Because  (as  I  think)  they  should  be  set  forth  in 
terms:  not  by  describing  their  symptoms  or  effects,  but  stating 
their  essence  and  nature,  leaving  the  court  to  judge  of  their 
tendencies  and  probable  effects;  and,  2.  Because,  in  such  case, 
this  averment  would  be  clearly  repugnant  to  that  other  aver- 
ment, to  wit,  that  the  "  objects  and  purposes  of  which  associa- 
tion were  to  cany  out  and  perform  all  the  acts,  plans,  and 
schemes  contemplated  and  agreed  upon  in  the  said  article  of 
agreement." 

But  doubtless  the  pleader  referred  to  the  articles  themselves, 
which  he  sets  forth  in  extenso,  as  developing  the  plans  and 
schemes  alleged  to  be  so  injurious  to  the  public  interests.  The 
agreement  is  therefore  laid  before  the  court  for  construction — 
to  have  its  character  and  tendencies  determined  by  judicial  in- 
terpretation— ^not  proved  to  the  satisfaction  of  a  jury. 

Whether  such  an  agreement  existed,  whether  the  lease  sued 
upon  grew  out  of  it,  or  was  connected  therewith  so  as  to  be 
tainted  by  it,  if  taint  was  in  it,  were  questions  which,  if  Taistfjit 
must  be  settled  by  a  jury.  But  what  the  agreement  essentially 
was,  and  whether  it  violated  any  law  of  the  land  or  any  rule  of 
public  policy,  were  purely  questions  of  law,  to  be  determined 
by  the  court.  Therefore  no  averment  could  give  to  the  agree- 
ment a  character  which  it  had  not,  and  no  admission  could  take 
from  it  the  character  which  it  had. 

MaUan  v.  Jdiay,  11  Mee.  &  W.  652,  was  an  action  upon  a  cov« 
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enaiit  not  to  cany  on  the  bnsineBS  of  a  snrgeon  dentist  in  Lon- 
don, or  in  any  of  the  places  or  towns  in  England  or  Scotland 
where  the  plaintiffs  might  have  been  practicing,  within  four 
years,  for  which  term  the  agreement  ran.  Flea  to  the  sec* 
ond  breach  assigned  that  the  plain  tiflw,  before  the  expira* 
tion  of  the  term,  had  practiced  in  many  towns  in  England, 
and  that  divers  of  them  were  distant  from  each  other  one  hnn* 
dred  and  fifty  miles;  wherefore  the  said  stipulation  was  an  nn* 
reasonable  restriction  of  trade.  Upon  demurrer,  the  plea  was 
held  bad  for  attempting  to  put  in  issue  a  matter  of  law. 

The  county  court,  then,  we  think,  properly  assumed  the  re- 
sponsibility of  passing  upon  the  nature  and  effect  of  the  agree- 
ment, and  I  come  now  to  consider  the  gravest  question  presented 
upon  this  record,  to  wit:  whether  that  court  erred  in  its  estimate 
of  the  character  of  that  agreement. 

The  plaintiffs  in  error  aver  that  this  agreement  ''tended  to 
the  manifest  injuiy  and  restraint  of  trade,  the  depression  of  the 
wheat  market,  to  reduce  the  price  of  the  commodity  of  wheat, 
and  to  stifle  fair  and  lawful  rivaliy  and  competition  of  dealers 
therein,"  and  this  view  was  enforced  by  an  argument  of  great 
length,  and  exhibiting  much  ingenuity  and  research. 

Before  proceeding  to  discuss  the  question  wheth^  this  agree- 
ment does  in  fact  contravene  public  policy,  I  desire  to  refer  to 
the  very  happy  and  every  way  timely  remarks  of  Mr.  Story.  He 
says:  **  Public  policy  is  in  its  nature  so  uncertain  and  fluctuat- 
ing, vatying  with  the  habits  and  fashions  of  the  day,  with  the 
growth  of  commerce  and  the  usages  of  trade,  that  it  is  difficult 
to  determine  its  limits  with  any  degree  of  exactness.  It  has 
never  been  defined  by  the  courts,  but  has  been  let  loose  and  free 
from  definition  in  the  same  manner  as  fraud.  This  rule  may, 
however,  be  safely  laid  down,  that  wherever  any  contract  con- 
flicts with  the  morals  of  the  time  and  contravenes  any  estab- 
lished interest  of  society,  it  is  void,  as  being  against  public 
policy:''  Story's  Oonfl.  L.,  sec.  546. 

And  I  desire  to  add  that,  as  a  general  rule,  the  immediate 
rqp^sentaldves  of  the  people,  in  legislature  assembled,  would 
seem  to  be  the  fairest  exponents  of  what  public  policy  requires,, 
as  being  most  familiar  with  the  habits  and  fashions  of  the  day, 
and  with  the  actual  condition  of  commerce  and  trade,  their  con- 
sequent wants  and  weaknesses.  And  a  legislative  enactment 
would  seem  to  be  the  least  objectionable  form  of  exposition,  for 
these  two  reasons:  1.  Because  it  would  operate  prospectively  as 
a  guide  to  future  negotiations,  and  would  not,  like  a  judgment 
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of  a  eonrty  annul  a  contract  already  concluded  in  good  faith, 
and  upon  a  valuable  conndeiation;  and,  2.  Because  a  rule  so 
established  has  a  wider  circulation  among  the  people,  and  enters 
more  generally  into  the  information  of  tiie  public. 

1 17  no  means  intend  to  deny  the  right  or  the  propriety  of  judi- 
cially determining  that  a  contract  which  is  actually  at  war  with 
any  established  interest  of  socieiy  is  Toid,  however  individuals 
may  suffer  thereby,  because  the  interest  of  individuals  must  be 
subservient  to  the  public  welfare.  But  I  insist  that  before  a 
court  should  determine  a  contract  which  has  been  made  in  good 
fidtfa  stipulating  for  nothing  that  is  malum  in  ae,  nothing  that  ia 
made  malum  prohibUum,  to  be  void  as  contravening  the  policy 
of  the  state,  it  should  be  satisfied  that  the  advantage  to  accrue 
to  the  public  for  so  holding  is  certain  and  substantial,  not  theo- 
retical or  problematical.  And  I  submit  that  he  is  the  safest 
magistrate  who  is  more  watchful  over  the  rights  of  the  individual 
than  over  the  convenience  of  the  public,  as  that  is  the  best  gov- 
ernment which  guards  more  vigilantly  the  freedom  of  the  subject 
than  the  rights  of  the  state. 

And  having  ventured  upon  these  few  preUminaiy  reflections,  I 
cBsclaim  all  aid  from  any  one  of  them  in  the  determination  of 
this  cause,  but  I  affirm,  that,  upon  the  spirit  of  the  letter  of  the 
law,  as  it  has  been  adjudicated  for  one  hundred  and  forty  years, 
the  agreement  disclosed  in  the  plea  of  the  plaintiff  in  error  is 
not  against  public  policy. 

Contracts  against  public  policy  are  divided,  by  Mr.  Story,  into 
eeven  classes,  as  foUows:  1.  Gontracts  in  restraint  of  trade;  2. 
Contracts  in  restraint  of  marriage;  3.  Marriage  brokerage  con- 
tracts; 4.  Wagers  and  gaming;  5.  Contracts  to  offend  against  the 
laws  and  public  duty;  6.  Usury;  and,  7.  Trading  with  an  enemy. 

This  agreement  clearly  does  not  fall  under  either  of  the  six 
heads  last  above  mentioned.  If  objectionable  at  all,  then  it 
must  be  as  a  contract  in  restraint  of  trade.  In  that  light  alone 
it  was  considered  by  the  counsel  for  the  plaintiffs  in  error  upon 
the  agreement. 

But  contracts  in  restraint  of  trade  are  divided  by  Parker,  J.» 
in  MUchd  v.  Beynolda,  1  P.  Wms.  181,  into  involuntary  and  vol- 
untary, the  former  comprising  restraints  arising  from  either— 
1.  Grants  or  charters  from  the  crown;  2.  Customs;  or,  8.  By-laws 
— and  the  latter  comprising  those  restraints  which  arise  from 
the  agreement  of  parties. 

When  I  have  said,  then,  that  the  agreement  we  are  considering 
most  certainly  does  not  present  a  case  of  involuntary  restraint. 
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I  think  I  liaye  dispensed  with  the  necessity  of  examining  that 
large  class  of  cases  cited  by  counsel  upon  the  argument,  and 
which  arose  upon  royal  giants  and  charters,  customs  or  by-lavs. 
These  decisions  rest  upon  reasons  applicable  to  those  cases  and 
different  from  the  reasons  which  have  entered  into  the  adjudica- 
tions upon  cases  of  voluntary  restraint. 

These  latter  cases  are  again  distinguished  as — ^1.  Oenezal;  or, 
2.  Particular,  as  to  places  or  persons  or  time. 

A  general  restraint  which  is  defined  to  be  '*  an  agreement  not 
to  carry  on  a  certain  business  anywhere,"  Stoiy's  Oonfl.  L.,  sec. 
<660,  is  against  public  policy  and  void.  So  it  was  held  after 
several  arguments  in  Miichel  v.  Reynolds,  gupra^  and  the  doc- 
trine has  been  affirmed  and  reaffirmed  in  numerous  cases  since, 
and  I  am  not  aware  of  the  propriety  of  the  rule  being  questioned 
in  any  single  case.  Parker,  J.,  in  MUchd  v.  Beynolds,  states  the 
reasons  upon  which  the  rule  is  founded  as  follows: 

'*  First,  The  mischief  which  may  arise  from  them:  1.  To  the 
party  by  the  loss  of  his  livelihood,  and  the  subsistence  of  his 
family.  2.  To  the  public  by  depriving  it  of  a  useful  member. 
Another  reason  is  the  great  abuses  these  voluntary  restraints  are 
liable  to,  as  for  instance,  from  corporations  who  were  perpetu- 
ally laboring  for  exclusive  advantages  in  trade,  and  to  reduce 
it  into  as  few  hands  as  possible;  as  likewise  from  masters  who 
are  apt  to  give  their  apprentices  much  vexation  on  this  account, 
and  to  use  many  indirect  practices  to  procure  such  bonds  from 
them,  lest  they  should  prejudice  them  in  their  custom  when  they 
come  to  set  up  for  themselves.  3.  Because  in  a  great  many  in- 
stances they  can  be  of  no  use  to  the  obligee,  which  holds  in  all 
cases  of  general  restraint  throughout  England;  for  what  does  it 
signify  to  a  tradesman  in  London  what  another  does  at  New- 
castle? And  surely  it  would  be  unreasonable  to  fix  a  certain 
loss  on  one  side,  without  any  benefit  to  the  other." 

I  do  not  notice  here  the  fourth  and  fifth  reasons  assigned,  be- 
cause the  fourth  is  declared  by  the  learned  judge  to  be  in  favor 
of  the  contract,  and  so  opposed  to  the  rule,  and  the  fifth  applies 
to  contracts  with  a  consideration,  which  he  evidently  supposes 
to  be  without  the  rule,  and  which  he  says  the  law  is  not  so  un- 
reasonable as  to  declare  void,  ''  for  fear  of  an  uncertain  injury 
to  the  party.'* 

Now,  in  applying  the  rule  to  any  given  case,  it  is  important 
that  we  attend  to  the  reasons  upon  which  it  is  founded:  "  Who 
BO  knoweth  not  the  reason  of  the  law,  knoweth  not  the  law." 

And  in  regard  to  the  reasons  above  stated,  I  have  to  say  that 
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I  iBTj  mooh  question  whether,  here  in  Wisconsin  at  the  present 
time,  and  in  yiew  of  our  present  social  and  political  position, 
more  than  one  of  them  is  entitled  to  any  considerable  impor- 
tance in  our  consideration.  The  opportunities  for  employment 
are  so  abundant,  and  the  demand  for  labor  on  all  sides  is  so 
pressing  and  urgent,  and  the  supply  so  limited,  that  I  much 
question,  were  we  to  consider  the  subject  as  res  integra,  if  we 
diould  feel  authorized  to  hold  that  a  man  had  endangered  his 
own  livelihood  and  the  subsistence  of  his  family,  by  an  agree- 
ment which  merely  excluded  him  from  exercising  the  trade  of  a 
blacksmith  or  a  shoemaker,  leaving  all  the  other  departments  of 
mechanical,  agricultural,  and  commercial  industry  open  to  him. 

And  while  we  have  no  privileged  classes  here,  but  little  indi- 
vidual and  less  associated  capital,  and  while  our  resources  are 
80  imperfectly  developed,  while  the  avenues  to  enterprise  are  so 
multiplied,  so  tempting,  and  so  remunerative,  giving  to  labor 
the  greatest  field  for  competition  with  capital,  perhaps,  that  it 
has  yet  enjoyed,  I  question  if  we  have  much  to  fear  from  at- 
tempts to  secure  exclusive  advantages  in  trade  or  to  reduce  it  to 
few  hands. 

While  BO  much  more  remains  to  be  done  than  all  hands  can 
do,  I  question  if  the  better  way  to  foster  individual  effort  be  not 
to  secure  it  the  greatest  possible  freedom,  either  to  direct  it  to 
any  particular  calling,  or  to  abandon  that  calling  to  another  for 
an  equivalent. 

And  while  apprentices  are  sought  for  of tener  than  they  seek 
apprenticeships,  we  need  hardly  fear,  I  think,  that  they  will  be 
subject  to  great  vexation  by  their  masters  on  account  of  any 
anticipated  prejudice  to  their  custom.  Besides,  if  such  indirect 
practices  should  be  resorted  to  here  to  obtain  similar  bonds  as 
Lord  Macclesfield  says  was  the  case  in  his  time,  perhaps  the 
court  would  find  those  indirect  practices  themselves  as  good  a 
pretext  for  setting  aside  the  bonds  as  any  real  or  fancied  injury 
to  the  public  policy  arising  therefrom  would  afford. 

As  to  the  third  reason,  I  apprehend  it  would  be  thought  a 
dangerous  precedent  were  a  court  to  annul  any  other  voluntary 
bond  for  which  a  voluntary  consideration  has  been  received, 
upon  the  ground  that  it  was  of  no  use  to  the  obligee.  Ordi- 
narily, we  say,  let  parties  who  are  competent  to  contract  deter- 
mine for  themselves  what  contracts  will  profit  them.  And  cer- 
tainly I  do  not  understand  why  that  should  be  called  a  certain 
loss  on  one  side,  when  for  what  the  party  has  abandoned  he  has 
HKseived  an  ample  equivalent.    If  the  loss  is  supposed  to  arise 
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from  a  total  want  of  consideration,  or  from  its  inadeqnacj,  these 
are  distinct  grounds  for  interference. 

It  is  enonghy  however,  that  one  good  reason  still  remains  to 
uphold  the  rule.    The  loss  to  society  of  a  valuable  member  is  as 
great  a  public  injury  now  as  it  ever  was,  and  as  great  here  as 
anywhere.    I  hope,  indeed,  that  the  market  value  of  a  human 
being  is  higher  now  than  it  was  in  England  at  the  beginning  of 
the  eighteenth  century,  when  the  case  of  Michel  v.  Reynolds  was 
decided.    The  capacity  of  an  individual  to  produce  (using  that 
word  in  its  largest  sense)  constitues  his  value  to  the  public. 
That  branch  of  industry  in  which  a  man  has  been  educated  and 
to  which  he  is  accustomed,  and  for  the  abandonment  of  which 
he  demands  compensation,  is  supposed  to  be  the  one  in  which 
he  can  render  the  greatest  profit.    The  value  of  what  he  pro- 
duces belongs  to  himself.    The  actual  product  belongs  imme- 
diately to  him  who  employs  him,  but  mediately  to  the  state,  and 
goes  to  swell  the  aggregate  of  public  wealth.    Therefore  the 
law  says  to  each  and  eveiy  tradesman.  You  shall  not,  for  a  pres- 
et sum  in  hand,  alien  your  right  to  pursue  that  calling  by 
which  you  can  produce  the  most  and  add  the  most  to  the  publio 
wealth,  and  compel  yourself  to  a  life  of  supineness  and  inaction, 
or  to  labor  in  some  department  less  profitable  to  the  state.    And 
if  any  man,  mindful  of  his  own  gain  alone,  but  not  of  the  publio 
good,  will  bargain  with  you  to  that  effect,  you  are  held  dis- 
charged from  such  bargain,  because  of  the  advantage  that  will 
arise  to  the  public  from  so  holding. 

But  none  of  these  reasons  apply  to  what  are  called  partial  or 
limited  restraints,  or  to  agreements  not  to  exercise  a  particular 
calling  in  a  particular  place.  Indeed,  these  seem  to  be  not  so 
much  restraints  upon  Izade  as  upon  tradesmen.  For  when  a 
silversmith  obligates  himself  not  to  pursue  that  particular  busi- 
ness in  Milwaukee,  the  trade  need  not  necessarily  be  restrained 
thereby,  for  he  can  pursue  it  if  he  pleases  in  Badne,  or  elsewhere 
in  the  state;  and  to  all  legal  intendment  with  equal  advantage 
to  himself  and  to  the  public.  Accordingly,  such  agreements 
have  uniformly  been  upheld  by  the  courts  when  ioxaAti.  upon 
a  sufficient  consideration. 

This  modification  of  the  rule  is  said  to  have  obtained  as 
early  as  1621 :  Broad  v.  JoUyfe^  Oro.  Jac.  696.  In  MUchel  v. 
Reynolds^  1  P.  Wms.  181,  the  law  is  declared  so  to  be,  and  so  to 
have  been. 

The  cases  which  have  been  decided  in  accordance  with  this 
doctrine  are  numerous.    I  will  only  instance  Bunn  v.  Ouy^  4 
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East,  190,  where  an  attorney  bonnd  himself  not  to  piactioe 
"within  liondon,  and  one  himdrad  and  fifty  miles  from  thence. 
In  Leighkm  y.  WaleSy  8  Mee.  &  W.  546,  the  restraint  was  against 
nmning  any  coach  on  a  particular  road:  Fierce  y.  FuUer,  8  Mass. 
22S  [5  Am.  Dec.  102];  Palmer  v.  Siebbins,  8  Pick.  188  [15  Am. 
Dec.  204];  Pierce  y.  Woodward,  6  Id.  206;  Nobles  y.  Bates,  7 
Cow.  807;  CJusppel  y.  Brockway,  21  Wend.  158;  Perbins  y.  Ly- 
wian,  9  Mass.  622,  which  latter  case  arose  upon  an  agreement 
not  to  be  interested  in  any  yoyage  to  the  north-east  coast  of 
America,  or  any  tra£Sc  with  the  natiyes  of  that  coast,  for  seyen 
years,  and  the  agreement  was  adjudged  good. 

Now  it  is  mamfest  that,  by  eyery  known  rule  of  construction,  the 
agreement  exhibited  to  us  in  the  defendant's  plea  is  one  falling 
within  the  principle  of  the  cases  aboye  cited.  The  restraint  it 
imposed  upon  trade,  if  any,  was  partial  and  limited — ^limited  in 
eyety  particular  referred  to  in  the  books:  it  was  limited  as  to 
persons,  as  to  object,  as  to  place,  and  as  to  time  (though  this 
last  is  not  essential);  as  to  persons,  it  was  limited  to  the  pro- 
prietors of  eleyen  warehouses;  as  to  object,  it  was  limited  to  the 
traffic  in  wheat;  as  to  place,  it  was  limited  to  the  Milwaukee 
market;  and  as  to  time,  to  a  period  of  about  seyen  months. 

It  was  indeed  objected  upon  the  argument  that  there  was  nothing 
upon  the  record  to  show  the  extent  of  the  Milwaukee  market.  But 
surely  this  objection  can  not  be  we  well  taken.  Admitting,  for 
the  purposo  of  the  argument,  the  law  to  be  that  only  so  much 
restraint  upon  the  obligor  will  be  upheld  by  the  courts  as  shall 
appear  to  the  court  to  be  necessary  to  the  protection  of  the  obli- 
gee, still  the  agreement  is  before  us,  and  if  we  are  to  construe  it 
as  a  contract,  and  with  reference  only  to  the  apparent  intention 
of  the  parties,  I  think  we  would  find  no  difficulty  in  holding 
that  the  contracting  parties  intended  by  that  term  to  confine 
themselyes  to  the  market  in  Milwaukee,  a  dty  which  we  judi- 
cially know  to  exist,  and  the  market  or  place  of  sale  in  which,  I 
think  we  may  legally  infer,  is  not  more  extensiye  than  the 
boundaries  of  the  dty. 

If,  on  the  contraxy,  we  are  to  construe  it  as  a  part  of  the  plea 
in  the  case,  haying  reference  to  that  degree  of  certainty  requisite 
in  good  pleading,  I  haye  simply  to  remark  that  whateyer  is  un- 
certain in  this  behalf  is  the  fault  of  the  plaiutifffl  in  error,  from 
whom  the  pleading  comes;  and  because  they  haye  not  ayerred 
the  Milwaukee  market  to  haye  an  unreasonable  extent,  we  are 
to  presume  that  it  has  not:  1  Ch.  PI.  845.  In  either  point  of 
view  the  restraint  was  limited,  and  the  limits  were  reasonable. 
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But  the  parties  are  said  to  have  combined  and  agreed  not  to* 
engage  in  trade,  and  that  this  was  clearly  against  public  policy; 
and  in  the  plea,  the  plaintiffs  and  defendants,  together  witb 
divers  other  persons,  are  averred  to  have  formed  themselyesand! 
entered  into  an  association.  Let  this  matter  be  understood^ 
and  we  need  not  be  frightened  by  the  terms  employed  to  chax^ 
acterize  it.  The  agreement  discloses  no  combination  and  no 
association  in  the  sense  in  which  the  words  are  evidently  used* 
It  is  of  two  parts.  It  creates  mutual  obligations,  and  provides 
mutual  equivalents,  as  every  contract,  inter  partes,  does.  But 
there  is  no  identity  of  interest  or  of  duty  between  the  parties  of 
the  second  part,  no  more  than  always  exists  between  landlord 
and  tenant.  The  warehousemen  received  their  daily  compensi^ 
tion,  and  the  millers  received  their  daily  profits. 

And  there  was  no  combination  between  the  parties  of  the  se  .* 
ond  part,  the  warehousemen.  Perhaps  they  must  be  considerad 
to  have  jointly  promised  the  parly  of  the  first  part,  but  it  is  no# 
disclosed  that  they  have  promised  each  other,  which,  I  under  • 
stand,  they  must  have  done  before  they  can  be  said  to  have  con- 
bined.  Besides,  if  the  design  be  lawful,  as  the  abandonmrnt 
of  trade  in  a  particular  place  is,  what  matter  how  many  combine 
in  it?  But  at  all  events,  it  is  said  that,  as  creating  a  partioulai 
restraint,  the  contract  is  prima  facie  bad;  and  the  &cts  and  ciiv 
oumstances  which  will  justify  it,  if  any  such  exist,  should  be 
made  to  appear. 

And  upon  this  point  the  authority  of  Lord  Macclesfield  is 
again  invoked,  who  says,  in  MUchel  v.  Beynolds,  that ''  a  particu- 
lar restraint  is  not  good  without  just  reason  and  consideration.'' 
And  again:  ''In  all  restraints  of  trade,  where  nothing  mors 
appears,  the  law  presumes  them  bad."  Special  circomstances 
may  exdnde  the  presumption,  and  the  court  is  to  judge  of  those 
circumstances  and  determine  accordingly,  and  if,  upon  them,  it 
appears  to  be  a  just  and  honest  contract,  it  ought  to  be  main- 
tained. 

What  were  those  special  circumstances  in  that  very  casef 
Why,  that  the  plaintiff  was  the  assignee  of  a  lease  of  a  messuage 
and  bake-house  in  Liquor  Pond  street,  in  the  parish  of  St.  An- 
drews, Holbome,  for  the  term  of  five  years.  This  was  held  a 
Bufiicient  reason  to  support  a  covenant  not  to  exercise  the  trade 
of  a  baker  within  that  parish  during  the  said  term. 

What  are  the  special  circumstances  in  this  casef  The  obligees 
are  the  proprietors  of  several  mills,  in  the  city  of  Milwaukee,  for 
the  manufacture  of  wheat  into  flour.    Will  any  one  pzesome  te 
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mj  here  is  not  as  good  a  reason  for  upholding  a  promise  not  to 
traffic  in  wheat,  in  Milwaukee,  to  the  prejudice  of  these  proprie- 
tors, for  the  term  of  seven  months  f 

But  how  should  these  special  circumstances  be  made  to  ap- 
pear?  By  averment  in  the  pleadings  and  by  proof  upon  the 
trial  ?  Certainly  not.  It  was  not  bo  in  the  case  just  cited. 
They  appeared  upon  the  face  of  the  instrument  sued  upon,  by 
way  of  preamble  to  the  conditions,  were  set  out  on  prayer  of 
oyer,  and  the  question  arose  upon  demurrer  to  the  declaration. 

Here  these  circumstances  appear  in  the  agreement  which  is 
set  out  in  the  plea,  and  the  question  arises  upon  demurrer  to 
the  plea. 

It  is  insisted  further  that  the  contract  of  the  twenty-ninth  of 
December,  1849,  discloses  an  attempt  to  create  a  monopoly  of 
the  wheat  market.  And  in  support  of  this  position  we  are  again 
referred  to  the  leading  case. 

"  It  may  be  useful/'  says  Parker,  J.,  **  and  lawful  to  restrain 
him  from  trading  in  some  places,  unless  he  intends  a  monopoly^ 
which  is  a  crime." 

But  the  wold  **  monopoly  *'  is  used  to  signify  something  which 
is  very  different  from  aught  that  could  have  been  intended  by 
this  contract.  The  learned  judge  himself  interprets  it  in  an- 
ether  part  of  the  same  opinion.  He  says,  '*  that  to  obtain  the 
sole  exercise  of  any  known  trade  throughout  England  is  a  com- 
plete monopoly,  and  against  the  policy  of  the  law.''  He  adds 
that  when  restrained  to  particular  places  or  persons,  if  lawfully 
and  fairly  obtained,  the  same  is  not  a  monopoly. 

Now  could  the  parties  possibly  have  intended  by  this  8impl<^ 
contract  to  vest  in  the  mill  owners  the  sole  exercise  of  the  traffio 
in  wheat  throughout  the  state  of  Wisconsin  f  If  so,  there  wa» 
the  most  extraordinaiy  disproportion  of  means  to  the  end  evei 
betrayed  in  the  negotiations  of  business  men.  But  they 
intended  nothing  of  the  kind.  Not  even  a  monopoly  of  th«> 
market  in  Milwaukee.  On  the  contraiy  these  mill  owners  wha 
desired  to  purchase  wheat  for  manufacturing,  evidently  sought 
to  protect  themselves  against  the  competition  (doubtless  often 
ahazp  and  injurious)  of  the  warehousemen. 

The  obligors  possessed  large  facilities  as  warehousemen,  ves- 
sel and  dock  owners,  for  storing  and  freighting  the  produce 
which  came  to  that  market.  Their  interests  led  them  to  deal  in 
that  produce  in  the  bulk,  because  so  it  would  pay  the  most  storage 
and  the  most  freight.  On  the  other  hand,  to  give  employment 
to  their  mills,  the  obligees  sought  the  same  produce  for  mana« 
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factnre.  Here  iheir  inteieetB  clashed.  The  ooniauct  before  ne 
IB  the  result  of  a  compromise  of  those  oonflictiiig  mterests. 
And  if  the  aigoment  needed  any  such  beggarly  support,  I  think 
it  might  well  be  asked  if  the  public  interests  were  not  pro- 
motedy  rather  than  prejudiced  by  an  arrangement  which  sared 
wealth  to  our  state  the  earnings  from  the  manufacture  of  so 
large  a  quantiiy  of  wheat  as  we  may  reasonably  suppose  to 
have  been  floured  in  the  Milwaukee  mills,  and  which,  but  for 
this  arrangement,  would  have  been  floured  in  the  mills  of  some 
eastern  state. 

I  waive  this  consideration.  I  say  there  was  no  monopoly  in- 
tended, none  effected.  We  can  not  &il  to  perceive,  that  in 
«pite  of  this  contract,  all  the  rest  of  Wisconsin  was  an  open 
and  unrestricted  market  for  the  sale  of  wheat.  And  even  in 
Milwaukee  the  market  was  open  to  the  fiercest  competition  of 
all  the  world,  except  these  obligors. 

True,  the  language  of  the  contract  is,  that  the  parties  of  the 
second  part  *'  agree  to  give  the  parties  of  the  first  part  full, 
absolute,  and  uninterrupted  control  of  the  Milwaukee  wheat 
market;''  and  had  it  stopped  here  it  might  well  have  been  urged 
that  there  was  an  agreement  for  a  monopoly  of  the  trade  in  that 
market.  And  if  that  had  been  the  only  market  for  Wisconsin 
(which  it  is  not),  it  might  well  be  said  the  agreement  was  a9 
pernicious  as  an  agreement  to  strike  the  sun  from  the  system. 
Either,  if  performed,  would  be  ruinous  to  the  farmers  of  Wis- 
consin; but  I  submit  that  the  impossibility  of  performing  would 
constitute  as  good  a  reason  for  holding  either  of  them  void  as 
the  injurious  consequences  certain  to  result  from  performance. 
But  this  stipulation  is  qualified  by  adding  the  words,  "  so  far 
as  they  shall  be  able  to  do  so,"  and  had  they  stopped  here,  to 
any  objection  that  a  monopoly  was  agreed  upon,  it  might  well 
be  answered,  that  the  giving  of  such  control  or  such  monopoly 
(if  they  are  synonymous  terms)  of  the  Milwaukee  wheat  market 
as  those  parties  could  give,  was  no  monopoly  at  all.  But  the 
agreement  is  still  further  limited  by  the  words  "  by  virtue  of 
iheir  capacity  of  warehousemen,  vessel  and  dock  owners." 

It  is,  then,  simply  an  agreement  to  give  to  the  mill  owners 
«uch  control  of  that  market  as  they  can  give  by  virtue  of  those 
specified  employments.  In  other  and  equivalent  terms,  it  is  a 
transfer  of  such  control  as  the  obligors  possessed  in  right  of 
their  employment  as  warehousemen,  etc.  Such  are  the  general 
terms  selected  by  the  draftsmen  to  express  the  complete  aban- 
donment of  that  trade  in  that  market  to  the  obligees. 
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Peraonalljy  the  obligoxs  were  to  do  nothing  to  oonfinn  the 
mill  owners  in  that  trade  to  the  ezolnsion  of  anybody  bat  them- 
eelTes.  Accordingly  they  go  on  to  render  the  nature  and  mean- 
ing of  the  stipulation  more  definite,  by  specifying  seTcral  things 
which  the  parties  of  the  second  part  shall  not  do,  but  not  one 
which  they  shall  do. 

It  is  unnecessary  to  examine  the  cases  cited  by  counsel  in 
support  of  the  proposition  I  haye  here  been  combating.  They 
all  arose  upon  royal  grants  or  by-laws,  and  consequently  were 
cases  of  inToluntary  restraints.  They  do  establish  the  doctrine 
that  the  grant  of  a  monopoly  is  void;  but  they  do  not  support 
the  ayerment  of  the  plaintiff  in  error,  that  this  contract  dis- 
closed a  monopoly.  TTp<»i  this  point  better  authority  may  be 
found  in  the  language  used  by  Bronson,  J. ,  in  Chappel  y.  Brock- 
way,  21  Wend.  167.  To  a  similar  ayerment  he  replied:  "  The 
defendant  can  gain  nothing  by  giying  the  transaction  a  bad 
name,  unless  the  &cts  of  the  case  will  bear  him  out.  He  calls 
this  a  monopoly.  That  is  certainly  a  new  kind  of  monopoly 
which  only  secures  the  plaintiff  in  the  exdusiye  enjoyment 
of  his  business  as  against  a  single  indiyidual,  while  all  the 
world  beside  are  left  at  full  liberty  to  enter  upon  the  same  en- 
terprise." 

But  the  crowning  objection  urged  against  the  yalidity  of  this 
agreement  is,  that  it  tends  ''to  depress  the  wheat  market,  to 
reduce  the  price  of  the  commodity  of  wheat,  and  to  stifle  the 
fair  and  lawful  riyalry  and  competition  therein."  It  is  quite 
obseryable  that  the  word  ''stifle"  is  used  more  adroitly  than 
apUy.  But  if  its  use  is  insisted  upon,  I  admit  that  it  does  tend 
to  stifle  the  competition  of  these  obligors,  and  I  assert  that  the 
right  to  stifle  competition  by  contract,  so  far  as  it  is  injurious 
to  the  parties  contracting,  has  not  before  been  denied  or  que»> 
tioned  for  two  hundred  years,  unless  two  cases.  Hooker  y.  Van- 
dewaier,  4  Denio,  849  [47  Am.  Dec.  258],  and  StanUm  y.  Men, 
6  Id.  434  [49  Am.  Dec.  282],  are  to  be  considered  as  denying 
the  right.  Nor  can  I  perceiye  how  this  agreement  can  reduce- 
the  price  of  wheat  below  its  actual  market  yalue. 

Wheat,  being  an  article  of  almost  uniyersal  consumption,  has 
a  market  eyerywhere,  and  a  yalue  in  eyeiy  market.  And  that 
yalue  in  any  particular  place  is  determined  less  by  the  number 
of  purchasers  in  that  place  than  by  its  distance  from  and  means 
of  communication  with  the  great  central  markets  of  the  country 
and  of  the  world.  It  is  fluctuating,  to  be  sure,  but  usually  it 
is  yery  accurately  ascertained  and  well  understood  by  the  peo« 
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pie.  And  I  can  not  suppose  that  the  agteement  of  those  ^ware- 
housemen not  to  purchase  that  great  staple  upon  their  own 
account  would  affect  its  Talue  more  than  the  agreement  of  so 
many  brokers  not  to  take  foreign  gold  in  a  particular  place 
would  diminish  the  current  value  of  such  coin.  Even  if  this 
contract  had  removed  all  competition  from  that  market,  and  the 
mill  owners  had  taken  advantage  of  that  exemption  to  lower 
their  bids,  one  of  two  results  must  have  followed.  Either  thai 
product  would  have  been  wholly  driven  from  the  market  or  new 
competitions  would  have  entered  the  field  to  purchase.  Either 
result  would  have  defeated  the  very  object  which  the  parties 
had  in  view.  It  was  said,  indeed,  upon  the  argument  that 
foreign  capital  was  excluded  from  the  market  by  this  contract^ 
because  the  essential  facilities  of  trade  were  denied  thereto. 
But  the  agreement  will  not  warrant  any  such  interpretation. 
On  the  contrary,  the  power  to  close  the  warehouses  against  the 
storage  of  wheat,  or  to  demand  exorbitant  prices  therefor,  is 
denied  to  the  obligees  by  the  express  terms  of  the  instrument. 

Numerous  cases  were  cited  upon  the  argument  in  support  of 
this  last  averment.  Few  of  them,  however,  bear  any  analogy  to 
the  case  before  us.  Most  of  those  cases  arose  upon  secrot 
agreements  not  to  bid  at  auction  sales  or  upon  the  employmenir 
of  secret  bidders.  All  such  secret  arrangements  are  veiy  prop- 
erly discountenanced  by  the  courts  and  forbidden  by  the  law. 
They  are  frauds  upon  the  party  who  is  uninformed  of  them  and 
who  acts  in  good  faith. 

When  a  man  publicly  offers  his  property  to  the  highest  bid- 
der at  an  auction  sale,  thereby  obligating  himself  to  take  the 
highest  sum  offered  for  it,  however  disproportioned  that  sum 
may  be  to  its  actual  worth,  it  seems  very  reasonable  that  he 
should  be  protected  against  secret  agreements  between  the  bid- 
ders, by  which  one  may  be  enabled  to  make  the  purchase  upon 
his  own  terms.  No  such  consequence  could  follow  the  making 
of  the  contract  we  are  considering,  for  the  simple  reason  that 
the  obligees  were  not  enabled  thereby  to  purchase  a  bushel  of 
wheat  unless  they  offered  a  price  for  it  which  the  vendor  chose 
to  take. 

But  the  distinction  between  the  case  at  bar  and  the  case  re- 
ferred to  is  too  apparent  to  require  illustration.  And  I  would 
not  have  felt  called  upon  to  notice  those  cases  at  all,  but  that 
they  have  been  supposed  to  sustain  two  other  decisions  pro- 
nounced by  the  supreme  court  of  New  York,  and  which  are 
claimed  by  the  plaintiffs  in  error  to  be  entirely  decisive  of  the^ 
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nudn  question  presented  upon  this  record.  I  refer  to  the  cases 
of  Hooker  t.  Vandevoaier^  4  Denio,  349  [47  Am.  Dec.  258],  and 
BtanUm  t.  Allen,  5  Id.  434  [49  Am.  Dec.  282].  These  cases 
arose  upon  contracts  between  different  transportation  companies 
upon  the  Erie  canal,  by  which  the  parties  agreed  to  stock  their 
capital,  and  turn  their  earnings  into  a  common  fund  to  be  then 
apportioned  between  the  different  proprietors  under  certain 
regulations  contained  in  the  articles  of  agreement. 

The  purpose  assigned  for  the  arrangement  was  the  establish* 
ing  of  fair  and  uniform  rates  of  freight,  so  equalizing  the 
business  among  themselves  as  to  avoid  all  unnecessary  expense 
in  doing  the  same.  In  the  case  first  mentioned  the  agreement 
was  held  to  be  void  as  conflicting  with  a  statute  of  that  state. 
In  the  second  case  the  same  court  held  the  agreement  void  at 
common  law.  In  the  former  case,  Jewett,  J.,  remarks:  *'  It  is  a 
familiar  maxim  that  competition  is  the  life  of  trade.  It  f ollovm 
that  whatever  destroys  or  even  relaxes  competition  in  trade  is 
injurious,  if  not  fatal  to  it.''  And  in  the  latter  case,  McEissock, 
J.,  observes  that:  '*  While  the  introductory  terms  of  the  agree- 
ment proposed  nothing  apparently  objectionable,  the  ultimate 
object  is  very  manifest,  and  is  of  a  different  character.  It  is 
nothing  less  than  the  attainment  of  an  exemption  of  the  stand- 
ard of  freights,  and  the  facilities  and  accommodations  to  be 
rendered  to  the  public  from  the  wholesome  influence  of  rivalry 
and  competition."  And  again :  ' '  As  the  canals  are  the  property 
of  the  state,  constructed  at  great  expense,  as  facilities  to  trade 
and  commerce,  and  to  foster  and  encourage  agriculture,  and  are 
at  the  same  time  a  munificent  source  of  revenue,  whatever  con- 
cerns their  employment  and  usefulness  deeply  involves  the  in- 
terests of  the  whole  state.  If,  then,  in  addition  to  the  evils 
already  pointed  out  as  incident  to  this  confederacy,  a  diminu- 
tion of  the  revenue  of  the  state  would  follow,  of  which  there 
can  be  no  doubt,  as  our  canals  have  rivals  by  no  means  impo- 
tent in  the  great  inland  carrying  trade  of  the  north  and  west, 
the  question  whether  the  association  can  be  upheld,  becomes 
one  of  momentous  import." 

Such  reasons  are  assigned  in  support  of  the  judgments  pro- 
nounced in  those  cases.  I  would  be  reluctant  to  subscribe  to 
them.  I  think  it  wotdd  be  unsafe  to  adopt  as  a  rule  of  law  every 
maxim  which  is  current  in  the  counting-room.  It  was  said  some 
three  hundred  years  ago  that  trade  and  traffic  were  the  life  of 
every  commonwealth,  especially  of  an  island:  CUy  of  Ixmdxm'M 
Case,  8  Co.  125. 
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li  it  be  true  also  that  competition  is  the  life  of  trade,  it  may 
follow  such  premises  that  he  who  relaxes  competition  commits 
an  act  injurious  to  trade;  and  not  only  so,  but  he  commits  an 
overt  act  of  treason  against  the  commonwealth.  But  I  appre- 
hend it  is  not  true  that  competition  is  the  life  of  trade.  On  the 
contrary,  that  maxim  is  one  of  the  least  reliable  of  the  host  that 
may  be  picked  up  in  every  market-place.  It  is  in  fact  the  shib- 
boleth of  mere  gambling  speculation,  and  is  hardly  entitled  to 
take  rank  as  an  axiom  in  the  jurisprudence  of  this  country.  I 
believe  universal  observation  will  attest  that  for  the  last  quarter 
of  a  century  competition  in  trade  has  caused  more  individual 
distress,  if  not  more  public  injury,  than  the  want  of  competition. 

Indeed,  by  reducing  prices  below,  or  raising  them  above  val- 
ues (as  the  nature  of  the  trade  prompted),  competition  has  done 
more  to  monopolize  trade,  or  to  secure  exclusive  advantages  in 
it,  than  has  been  done  by  contract.  Bivalry  in  trade  will  de- 
stroy itself,  and  rival  tradesmen  seeking  to  remove  each  other 
larely  resort  to  contract,  unless  they  find  it  the  cheapest  mode 
of  putting  an  end  to  the  strife.  And  it  seems  to  me  not  a  little 
lemarkable,  that  in  the  cose  of  Stanton  v.  Alien,  5  Denio,  434 
|49  Am.  Pec.  282],  it  should  have  been  urged  against  the  agree- 
ment that  its  object  was  to  exempt  the  standard  of  freights,  etc., 
from  the  wholesome  influence  of  rivalry  and  competition.  For 
it  is  very  certain  that  because  of  that  very  purpose,  because  they 
did  tend  to  protect  the  party  against  the  influence  of  rivalry  and 
competition,  courts  of  law  have  upheld  like  agreements  in  par- 
tial restraint  of  trade  ever  since  the  case  of  Michel  v.  Beynolds, 
supra,  was  decided.  And  upon  the  argument  of  this  cause  it 
was  earnestly  contended  that  some  such  object  should  have  been 
expressly  averred  by  the  plaintiff  in  his  declaration,  in  order  to 
support  the  restraint  imposed  upon  the  lessor  by  one  of  the  cove- 
nants in  the  lease  declared  upon. 

But  upon  the  abstract  question  whether  the  agreements  dis- 
closed in  those  cases  did  contravene  public  policy,  the  decisions 
therein  pronounced  are  entirely  conclusive  upon  us.  And  if 
the  policy  of  that  great  state  imposes  upon  her  citizens  the  ob- 
ligation of  unrestrained  and  unrelenting  competition  in  the 
business  of  transportation  upon  her  canals,  in  order  to  swell  the 
revenues  from  that  already  munificent  source,  I  have  nothing  to 
urge  against  it. 

I  am  not  sure  I  should  have  discovered  the  rule  applied  in 
the  determination  of  those  cases,  had  it  not  been  disclosed  to 
me  by  the  high  authority  of  that  court.    Entertaining  the  views 
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I  do  of  the  extreme  caution  to  be  observed  in  setting  aside  bona 
fide  contracts  in  behalf  of  public  policy,  I  am  not  sure  I  should 
have  found,  as  a  legal  presumption,  that  when  the  parties  to 
those  contracts  had  combined  their  efforts  and  capital  in  order 
to  diminiBh  their  expenses  and  increase  their  profits,  they  would 
have  BO  abused  the  advantages  thereby  secured  as  to  drive  the 
carrying  trade  into  the  hands  of  those  potent  rivals,  and  thus 
sacrifice  all  profit. 

But  entirely  controlling  as  those  judgments  are  upon  the 
question  decided,  they  are  far  from  being  decisive  of  the  case 
before  us;  for  those  agreements  are  broadly  distinguished  from 
the  one  I  am  considering,  in  the  following  characteristics:  The 
theater  upon  which  the  restraint  was  imposed  by  those  contracts 
was  the  property  of  the  state,  was  built  by  the  state,  from 
which  the  state  received  the  revenues.  Here  the  theater  is  the 
dtj  of  Milwaukee,  from  which  the  state  receives  no  revenue 
except  what  is  derived  from  ordinary  taxation.  There  the 
theater  was  the  only  one  within  the  state  affording  like  facilities 
to  the  same  trade.  Here  the  city  of  Milwaukee  is  only  one 
(though  doubtless  the  most  considerable)  of  very  many  markets 
within  the  state  for  the  sale  of  wheat.  There  the  combination 
comprised,  in  one  ease,  a  large  portion,  and  in  the  other,  all 
the  facilities  employed  upon  the  canal.  Here  the  record  does 
not  inform  us  what  portion  of  the  facilities  for  the  wheat  trade 
existing  in  Milwaukee  are  placed  under  the  control  of  the  mill 
owners.  There,  an  unlimited  power  was  reserved  to  raise  tiie 
price  of  transportation.  Here  the  right  to  increase  the  price  of 
storage  above  four  cents  per  bushel  is  expressly  denied. 

Because,  therefore,  the  restraint  imposed  by  this  agreement 
is  limited  and  reasonable,  and  because  it  is  supported  by  a  good 
consideration,  in  the  judgment  of  this  court,  the  same  does  not 
contravene  public  policy,  is  not  void;  and  the  judgment  of  the 
county  court  must  be  afi&tmed. 


CoHTRACT  WBSK  VoiD  AS  AGAINST  PuBLio  PoucT:  See  Ohio  Lffe  Ins,  S 
Tf%a  Co,  V.  MerehmKU'  Ins.  A  TrwA  Co,,  63  Am.  Dec  742;  Spalding  v. 
Fredont  60  Id.  68;  StcuUon  v.  Allen,  49  Id.  282,  and  cases  cited  in  the  note* 

XhonnsBSB  to  Plkadiitq,  What  Admits:  See  Stout  v.  Keyet,  43  Am.  Deo. 
405^  and  note;  Banna  v.  MeKemief  Id.  122. 

GoNTBAcrs  nr  Bbstraikt  of  Tbasb:  See  the  note  to  Pike  y.  Thoma»t  1 
Am.  Deo.  741,  discassing  this  subject;  Boweer  v.  Blue,  43  Id.  03. 
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Lawson  V.  State. 

[20  ATiAHAMA,  66.] 

Ihdiotmbnt  vob  Livino  ''Tooethsb  in  Fornication"  foimd  agaiiist  • 
man  and  woman  is  sofiicient,  without  stating  the  facte  which  enter  into 
the  composition  of  the  offense. 

On  Charge  of  Illicit  Intebgoursb  within  Limited  Period,  Bvidbngi 
ov  Acts  Anterior  to  such  period  may  be  adduced  in  explanation  of 
acts  of  a  similar  character  within  that  period,  although  such  former  acta 
if  treated  as  an  offense  would  be  barred  by  the  statute  of  limitations; 
eyidence  of  this  character  would  not  however  be  admissible  as  inde> 
pendent  testimony,  but  should  be  received  when  proposed  in  oon- 
neotion  with  or  subsequently  to  the  introduction  of  evidence  tending  to 
eetablish  an  improper  intercourse  between  the  parties  during  the  period 
to  which  the  charge  is  confined. 

On  Charge  ov  Illicit  Intercourse,  Evidence  of  Improper  Familiaiu* 
ties,  explained  by  the  fact  of  prior  intercourse,  may  be  corroborated  by 
proof  of  subsequent  illicit  connection. 

Confessions  of  One  Defendant,  on  Trial  of  Two  Jointlt  fob  iLUon 
Intercourse,  are  admissible  against  the  party  making  them. 

Confessions  of  One  Defendant  Tending  to  Prove  Subsequent  Iluoit 
IinxROOUBSE  are  admissible  against  the  party  making  them  on  the  trial 
of  an  indictment  of  two  defendants  jointly  for  living  together  in  fomioap 
tion,  if  their  relevancy  Ib  shown  from  facts  subsequently  offered  in  evi- 
dence. 

Evidence  Prima  Facie  Irrelevant  mat  be  Rejected  at  the  time  it  ii 
offered,  or  the  court  may  let  it  in  and  repudiate  it,  if,  after  all  is  heanU 
it  is  still  irrelevant. 

Court  Commits  No  Error  in  Admitting  Irrelevant  Tbstimonf,  if  it 
appears  affirmatively  from  the  record  that  the  evidence  became  relevant 
by  its  connection  with  other  testimony  subsequently  offered. 

BVIDENCB  that  DEFENDANT  REFUSED  TO  PaT  FOR  SERVICES  OF  PhTBIGIAH 

rendered  during  the  confinement  of  his  co-defendant,  and  his  statements 
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that  the  child  was  not  his,  not  being  connected  with  any  oonvemtion 
or  admission  offered  by  the  state,  is  not  admissible  on  the  trial  of  a  man 
and  woman  jointly  indicted  for  living  together  in  fornication. 

Fact  of  Illicit  lNTE]ux)UBaB  can  Vekt  Rabely  sb  Directly  Proved, 
and  mast,  in  the  great  majority  of  cases,  be  inferred  from  circumstances, 
the  weight  and  conclusiveness  of  which  vary  according  to  the  situation 
and  character  of  the  parties,  the  habits  of  society,  and  other  incidental 
etrcnmstances. 

Fact  that  Ukmarrixd  Woiian  is  Seen  in  Night-timb  at  House  ov  Sin- 
gle Man,  who  is  sick  at  the  time,  in  company  with  her  mother,  by  it- 
self and  unconnected  with  every  other  fact,  proves  nothing;  but  when 
offered  in  connection  with  other  evidence  proving  illicit  interoonrse  be- 
tween them,  becomes  relevant,  on  their  joint  indictment  for  living  "to- 
gether in  adultery." 

CONTERSATION    SHORTLY    AFTER    BiRTH    OF    ChILD    BETWEEN   MOTHER  OF 

Defendant  and  Physician  who  attended  the  defendant  during  her  con- 
finement, as  to  the  means  by  which  the  physician  was  to  obtain  his  fee, 
during  which  the  defendant  remains  silent,  is  not  admissible  against  the 
defendant  on  an  indictment  of  her  and  her  co-defendant  for  living  to- 
gether in  fornication. 

iNDiOTMXirr  of  defendant  as  follows:  State  of  Alabama,  Macon 
county.  The  grand  jurors  for  the  said  state,  sworn  and  charged 
to  inquire  for  the  said  county,  upon  their  oaths  present,  ''  that 
John  Lawson  and  Mary  Swinney,  on  the  first  day  of  January, 
1849,  and  from  that  day  to  the  finding  of  the  indictment,  lived  to- 
gether in  fornication. "  The  state,  to  prove  the  charge,  offered  evi- 
dence that  more  than  a  year  before  the  indictment  Mary  Swinney 
had  been  seen  in  company  with  her  mother,  in  the  night-time,  at 
the  house  of  Lawson  who  was  sick  at  that  time.  This  evidence  was 
offered  in  connection  with  other  evidence,  with  the  express  in- 
tention of  connecting  it  with  evidence  to  be  subsequently  intro- 
duced. The  state  with  the  same  intention  offered  evidence  of 
■acts  committed  previous  to  that  time,  tending  to  prove  illicit 
intercourse  between  defendants.  This  evidence  was  objected  to, 
but  the  objection  was  OTerruled.  The  state  also  offered  evidence 
of  acts  committed  subsequent  to  the  indictment,  tending  to  prove 
illicit  intercourse  between  the  parties,  and  the  evidence  was 
jkdmitted  against  the  defendant's  objection.  One  Dr.  Mabson 
was  also  offered  as  a  witness  for  the  state,  and  he  testified  that 
fae  attended  Mary  Swinney  during  her  confinement;  that  Mrs. 
fiwinney  was  in  the  room  at  the  time;  that  a  few  minutes  after 
the  birth  of  the  child,  he  asked  Mrs.  Swinney  where  he  was  to 
get  his  fee,  and  she  replied  that  he  must  look  to  Lawson  for  his 
fee,  as  she  had  sent  to  him  to  send  for  a  doctor.  The  doctor 
fnribfir  testified  that  Mary  Swinney  remained  silent  during  this 
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conversatioii.  The  eridenoe  was  expressly  offered  only  as  to 
defendant  Mary  Swinney,  the  state  undertaking  to  connect  it 
with  other  evidence  to  be  introduced  subsequently.  The  state 
also  offered  as  eyidence  against  Mary  only  her  confession  that 
the  child  was  Lawson's.  The  defendants  offered  to  prove  by 
Dr.  Mabson,  that  when  the  latter  applied  to  Lawson  for  his  fee, 
Lawson  refused  to  pay  him,  saying  the  child  was  not  his.  This 
evidence  was  excluded.  The  defendants  were  convicted  and 
brought  error. 

Bice  and  Morgan,  for  the  plaintiffs  in  error. 

M.  A.  Baldwin,  attorney  general,  contra. 

By  Court,  GoLDTHWAms,  J.  We  think  the  court  below  did  not 
err  in  overruling  the  demurrer  to  the  indictment.  If  a  single  act 
of  fornication  was  indictable,  it  might,  perhaps,  be  necessary  to 
aUege  the  constituents  which  make  up  thd  offense,  although 
even  then,  upon  the  reasoning  of  the  case  of  Stale  v.  Hinton,  G 
Ala.  365,  it  would  be  sufficient  to  charge  the  offense  in  the 
terms  of  this  indictment.  But  entertaining  some  doubts  as  to 
the  correctness  of  the  reasoning  in  the  case  cited,  we  prefer  to 
rest  our  decision  on  different  grounds.  The  offense  contem- 
plated by  the  statute,  Clay's  Dig.,  431,  sec.  3,  was  not  a  single 
act,  but  the  living  together  in  fornication;  and  the  facts  which 
enter  into  the  composition  of  this  offense  are  necessarily  so 
complicated  that  it  is  impossible  to  state  them  so  that  the  legal 
conclusion  of  guilt  will  result  with  certainty  and  precision,  and 
for  this  reason  it  is  imnecessary  to  allege  them.  A  similar  rale 
prevails,  and  for  the  same  reason,  in  an  indictment  for  keeping  a 
common  bawdy-house,  in  which  the  statement  of  the  character  of 
the  house,  in  general  terms,  is  sufficient,  without  alleging  the  par- 
ticular constituents  which  make  up  a  house  of  that  description: 
1  Ch.  Crim.  L.  141.  So  also  an  indictment  charging  the  defend- 
ant with  soliciting  a  servant  to  rob  his  master  was  held  good,  with- 
out stating  the  means  of  solicitation :  BexY.  Eiggins,  2  East,  4;  and 
in  tiie  case  of  Bex  v.  FuMer,  1  Bos.  &  Pul.  180,  it  was  held,  thai 
the  charge  of  an  endeavor  to  incite  a  soldier  to  mutiny  in  gen- 
eral terms,  although  a  felony,  was  sufficient.  The  same  princi- 
ple was  also  recognized  by  this  court,  in  Sterne  v.  The  State,  20 
Ala.  43,  decided  at  the  present  term,  in  which  it  was  held,  that 
where  the  offense  was  complicated,  consisting  of  repetition  of 
acts,  or  where  it  was  continuous  in  its  character,  not  implying^ 
a  single  act  or  any  given  number  of  acts,  the  use  of  the  general 
term  was  sufficient. 
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Neither  is  {here  any  force  in  the  objection  that  the  indict^ 
ment  purports  on  its  face  to  be  found  by  the  grand  jurors  for 
the  state,  sworn  and  charged  for  Macon  counly:  Morgan  t.  The 
State,  19  Ala.  556. 

The  other  questions  involTe  the  correctness  of  the  admissi* 
bility  of  the  evidence  set  out  in  the  bill  of  exceptions,  eyeiy 
divisible  portion  of  which  was  objected  to.  The  greater  por- 
tion of  this  evidence  related  to  acts  occurring  more  than  twelve 
months  before,  or  at  some  period  subsequently  to  the  finding  of 
the  indictment;  and  assuming  for  the  present  that  such  facts 
conduced  to  establish  the  criminal  intercourse  of  the  defendants 
below,  at  the  time  to  which  they  referred,  the  question  is  pre- 
sented with  reference  to  its  admissibility  in  one  aspect  only, 
and  that  is,  as  to  the  time  vnthin  which  the  evidence  of  acts  of 
this  character  is  to  be  confined.  We  entertain  no  doubt  that  in 
all  cases,  whethejr  civil  or  criminal,  involving  a  charge  of  illicit 
intercourse  within  a  limited  period,  that  evidence  of  acts  ante- 
rior to  such  period  may  be  adduced,  in  explanation  of  acts  of  a 
similar  character  within  that  period;  although  such  former  acts^ 
if  treated  as  an  offense,  would  be  barred  by  the  statute  of  lim- 
itations: 2  Greenl.  Ev.  36.  Evidence  of  this  character  would 
not,  however,  be  admissible  as  independent  testimony,  and  if 
so  offered  should  be  excluded,  but  should  be  received  when  pro- 
posed in  connection  with  or  subsequently  to  the  introduction 
of  evidence  tending  to  establish  an  improper  intercourse  be- 
tween the  parties  during  the  period  to  which  the  charge  is  con- 
fined, or  in  the  present  case  to  the  time  covered  by  the  indict- 
ment. 

As  to  the  admissibility  of  evidence,  tending  to  show  the  crim* 
inal  intercourse  of  the  parties  at  a  period  subsequent  to  tho 
indictment,  there  is  more  difiiculty,  and  after  a  careful  examina* 
tion,  we  have  been  unable  to  find  a  case  in  which  this  point  has 
been  directly  decided.  The  proposition,  as  a  general  rule,  thai 
acts  of  indecent  familiarily  may  be  explained  by  proof  of  the- 
subsequent  adultery  of  the  parties,  we  should  doubt,  and  we- 
think  we  can  see  valid  objections  against  it;  but  that  sjibsequeni 
acts  of  criminal  intercourse  can,  under  no  circumstances,  be^ 
received  in  explanations  of  such  familiarities,  is,  we  think,  equally 
erroneous.  When  we  concede  the  correctness  of  the  rule  that 
previous  acts  may  explain  subsequent  familiarities,  it  follows » 
that  what  is  but  an  inference  in  the  mind  of  the  jury  created  by 
the  evidence  of  improper  familiarities,  explained  by  the  fact  of 
prior  intercourse,  may  be  corroborated  by  proof  of  subsequent 
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Illicit  connection,  which  then  becomes  confirmatory  or  cnmtila- 
tiye  eyidence.  It  will  be  observed,  that  ux>on  the  principle  on 
which  we  have  placed  evidence  of  this  character,  it  is  prima 
fade  irrelevant,  and  that  when  offered,  its  relevancy  should  be 
shown  by  its  connection  with  acts  already  in  evidence,  or  its 
proposal  with  facts  subsequentiy  to  be  established.  There  is 
also  another  principle  upon  which  evidence  of  this  character 
may  be  received  in  cases  like  the  present.  The  fact  to  be  estab- 
lished by  the  evidence  is,  that  the  parties  lived  together  in  a 
oertaiQ  condition;  and  if  this  particular  condition  of  life  was 
proved  to  exist,  botli  anterior  and  subsequently  to  the  time  alleged 
in  or  covered  by  the  indictment,  an  inference  might  often  be  cor- 
rectiy  drawn  as  to  the  existence  of  this  condition  during  the  inter- 
mediate period.  We  would  not  be  understood  to  say  that  this 
inference  would  exist  in  every  supposable  case  in  which  such  proof 
<sould  be  made;  in  some  instances,  the  two  periods  at  which  the 
particular  condition  was  proved  to  exist  might  be  so  far  apart 
as  to  afford  no  reasonable  inference  as  to  the  intermediate  time, 
and  in  that  case  the  evidence  would  be  inadmissible.  In  every 
case,  also,  much  would  depend  upon  the  character  of  the  condi- 
tion; but  when  the  intermediate  period  was  not  so  long  as  to  be 
inconsistent  with  the  nature  of  the  condition  proved,  or  when 
such  evidence  is  offered  in  explanation  of  other  facts  already 
established,  indicative  of  such  condition,  it  is  then  relevant,  and 
may  in  many  cases  be  conclusive.  Having  stated  the  conclusions 
we  have  attained  in  relation  to  acts  outside  of  the  period  covered 
by  the  indictment,  in  the  aspect  in  which  we  have  considered  it, 
it  follows  that  the  objections  to  its  admission,  on  the  ground 
that  it  referred  to  acts  occurring  more  than  twelve  months  be- 
fore or  at  any  given  period  after  the  indictment  was  found,  can 
not  be  sustained. 

It  is,  however,  urged  that  the  admissions  of  one  of  the  de- 
fendants, if  admissible  in  all  other  respects,  should  have  been 
rejected  for  reasons  peculiar  to  the  nature  of  the  offense  charged; 
that  on  the  trial  of  an  offense  which  can  not,  from  its  constitu- 
tion, be  committed  by  one  person,  and  where  all  who  are  charged 
with  its  commission  are  tried  together,  that  any  evidence  which 
tends  to  establish  the  guilt  of  one,  and  one  only,  can  not  be  re- 
<3eived.  We  have  examined  with  some  care  the  authorities  which 
have  been  cited  in  support  of  this  proposition,  but  do  not  find 
that  they  sustain  it.  The  case  of  The  Stale  v.  Jolly  and  Whidey, 
S  Dev.  &  B.  L.  110  [32  Am.  Dec.  656],  was  an  indictment  of  the 
«ame  character  as  in  this  case;  and  the  defendants  being  tried 
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together,  the  husband  of  the  female  defendant,  who  had  been 
divorced,  was  admitted  against  the  objection  of  the  defendants, 
to  give  evidence  of  their  adulterous  intercourse  during  the  mar- 
riage. This  evidence  was  held  to  be  improperly  admitted;  and 
Judge  Oaston,  in  delivering  the  opinion,  intimates  that  had  the 
male  defendant  been  tried  alone,  the  evidence  of  the  husband 
as  to  the  same  facts  against  him  would  have  been  inadmissible, 
not  bj  reason  of  the  joint  nature  of  the  offense,  but  because  the 
prohibition  of  husband  and  wife  to  testify  against  each  other 
applied,  not  only  when  the  testimony  tended  to  convict,  but 
when  it  tended  to  criminate  or  degrade.  The  case  of  The  Stale 
V.  Wdch^  26  Me.  80  [45  Am.  Dec.  94],  turned  upon  the  same  prin- 
ciple, and  the  husband  was  held  an  incompetent  witness  simply 
upon  considerations  of  policy,  resting  on  the  marriage  relation. 
To  the  contrary  of  the  position  taken  for  the  plaintiffs  in  error 
we  find  that  in  the  case  of  joint  offenses,  where  more  than  one 
defendant  is  on  trial,  it  is  the  well-settled  practice  to  admit  the 
confessions  of  one  party  against  himself — ^the  court  cautioning 
the  jury  that  they  are  to  operate  against  such  party  only,  and 
that  the  other  defendants  can  not  be  convicted  except  upon  evi- 
dence aliunde  sufficient  to  establish  their  guilt.  It  follows  that 
the  objection  to  the  admissions  on  this  ground  is  untenable. 

The  admission  of  the  female  defendant  below  that  Lawson 
was  the  father  of  the  child  of  which  she  was  delivered  in  the 
summer  of  1850,  tended  to  prove  illicit  intercourse  between 
herself  and  Lawson  at  a  time  subsequent  to  the  finding  of  the 
indictment,  and  was,  imder  the  rule  we  have  established,  admis- 
sible if  offered  tinder  circumstances  which  rendered  its  relevancy 
apparent  to  the  court.  Conceding,  however,  that  it  was  not  so 
offered,  that  its  relevancy  did  not  appear  at  the  time  it  was  pro- 
posed, yet  its  relevancy  does  appear  from  the  facts  shown  by 
the  record  to  have  been  subsequently  offered  in  evidence. 

In  this  aspect  of  the  case  the  question  of  practice  is  raised  as 
to  the  effect  of  admitting  evidence  prima  fade  irrelevant,  which 
is  received  against  the  objection  of  the  opposite  party,  and  with- 
out its  relevancy  being  in  any  way  shown  to  the  court  at  the 
time  it  is  offered.  All  the  authorities  agree  that  in  such  case  it 
is  the  better  course  for  the  court  to  reject  it:  Van  Buren  v.  WeJh^ 
19  Wend.  208;  Weidler  v.  The  Farmers'  Bank  of  Lancaster,  11 
Serg.  &  B.  134;  Bex  v.  Fursey,  6  Car.  &  P.  81;  Davis  v.  Calvert, 
6  aill  &  J.  269,  804  [26  Am.  Dec.  282].  But  it  is  equally 
clear,  upon  the  same  authorities,  that  while  the  court  may 
reject  it  in  the  first  instance,  it  is  not  bound  to  do  so,  but  may 
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let  it  in  and  repudiate  it,  if,  after  all  is  beard,  it  is  still  irrele- 
vant. 

It  follows  that  if  it  appears  afSrmatiyelj  from  the  record  that 
the  evidence  objected  to  became  relevant  by  its  connection  with 
any  other  testimony  subsequently  offered,  the  court  committed 
no  error  in  its  admission,  or  at  least  not  such  a  one  as  the  party 
objecting  could  avail  himself  of  in  an  appellate  court.  We  have 
considered  the  last  question  with  reference  to  one  portion  of 
the  testimony  only,  but  an  examination  of  the  record  will  show 
that  the  same  principles  are  applicable  to  other  portions. 

The  evidence  offered  by  the  defendant  Lawson,  of  his  refusal 
to  pay  for  the  professional  services  of  the  physician  rendered 
during  the  confinement  of  the  other  defendant,  with  his  state- 
ment that  the  child  was  not  his,  not  being  connected  with  any 
conversation  or  admission  offered  by  the  state,  was  properly 
rejected.  To  have  allowed  it  would  have  been  permitting  the 
defendant  to  make  evidence  for  himself. 

Another  objection  urged  against  a  largo  portion  of  the  testi- 
mony is,  that  it  did  not  tend  to  establish  any  of  the  ingredients 
entering  into  the  consummation  of  the  offense  charged  without 
regard  to  time;  that  it  tended  neither  to  establish  the  living  to- 
gether of  the  parties,  nor  their  illicit  intercourse  at  any  period. 
Upon  this  head  it  may  be  remarked  that  the  fact  of  illicit  con- 
nection is  one  which,  from  its  nature,  can  very  rarely  be  directly 
proved,  and  must  in  the  great  majoriiy  of  cases  be  inferred  from 
circumstances,  the  weight  and  conclusiveness  of  which  vary  ac- 
cording to  the  situation  and  character  of  the  parties,  the  habits 
of  society,  and  other  incidental  circumstances.  Facts  apparently 
trivial,  and  innocent  in  themselves,  sometimes  derive  importance 
from  their  connection  and  combination  with  other  facts.  That 
the  parties  were  frequently  seen  riding  together  in  a  buggy 
would,  as  an  isolated  and  independent  fact,  prove  nothing;  but 
the  criminal  intercourse  between  the  parties  once  established, 
their  continued  intimacy,  as  denoted  by  acts  of  this  character, 
might  be  entitled  to  much  weight,  as  determining  upon  the 
question  as  to  the  continuance  of  such  intercourse.  The  inti- 
mate association  of  a  man  with  a  female  of  known  impurity  is 
of  itself  a  circumstance  of  some  significance;  and  in  all  cases  of 
this  character,  whether  civil  or  criminal,  the  legal  rule  follows 
the  rational  interpretation:  2  Oreenl.  Ev.,  sec.  44. 

The  evidence  vrith  which  the  court  has  had  the  most  difficulty, 
in  arriving  at  what  it  deems  a  correct  conclusion  in  this  view,  is 
the  evidence  first  offered  on  the  part  of  the  state,  showing  the 
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preeenoe  of  the  female  defendant  at  the  house  of  Lawaon,  in  the 
night-time,  in  company  "with  her  mother,  in  the  year  1848,  and 
the  oonyersation  proyed  by  the  mtness  Mabson,  which  occurred 
in  the  presence  of  the  defendant  Swinney,  against  whom  only  it 
was  offered.  The  fact  that  an  nnmanied  woman  is  seen  in  the 
night-time  at  the  house  of  a  single  man,  who  is  sick  at  the  time, 
in  company  with  her  mother,  it  is  true,  by  itself  and  discon- 
nected from  eveiy  other  fact,  proves  nothing,  and  it  would  be 
as  unjust  as  uncharitable  from  that  circumstance  alone  to  draw 
any  deduction  unfayorable  to  the  virtue  of  the  female.  But  this 
evidence  was  not  offered  by  itself  and  as  an  independent  fact;  it 
was  proposed  to  be  connected  with  other  testimony  subsequently 
to  be  offered;  and  the  record  informs  us  that  in  1847  droum- 
stances,  which  it  is  unnecessary  here  to  detail  with  particularity, 
were  proved,  tending  to  show  an  act  of  illicit  connection  between 
them  at  that  time  in  Chambers  county;  that  in  1846  the  defend- 
ant Swinney  was  seen  alone  at  Lawson's  house  at  an  early  hour 
in  the  morning,  and  that  from  1845  to  1851  she  was  frequently 
Been  going  to  and  from  his  house,  and  during  the  same  period 
they  were  frequently  seen  riding  in  a  buggy  together.  We  are 
of  opinion  that,  in  connection  with  this  evidence,  the  testimony 
referred  to  became  relevant.  If  the  jury  believed  that  the  de- 
fendants were  criminally  intimate  in  1847,  the  fact  that  the 
guilty  female  was  seen  at  the  house  of  her  paramour  in  the  night- 
time,  although  he  was  sick,  and  she  was  accompanied  by  her 
mother,  is  a  fact  tending  to  show  that  their  intimacy  still  con- 
tinued, and  might  properly  go  to  the  juiy,  to  be  estimated  by 
them. 

The  conversation  which  was  detailed  by  the  witness  Mabson 
we  regard  as  inadmissible.  It  cotdd  only  be  received  as  an  im- 
plied admission  against  the  female  defendant,  on  the  ground 
that  by  her  silence  she  assented  to  the  correctness  of  the  con- 
clusion that  her  co-defendant  was  the  proper  person  for  the 
physician  to  look  to  for  the  payment  of  his  professional  services 
for  attention  during  her  confinement.  The  rule  laid  down  by 
all  elementary  writers,  as  the  result  of  the  adjudged  cases,  in 
relation  to  evidence  of  this  character  is,  that  it  is  to  be  received 
with  the  utmost  caution,  and  never  should  be  received  at  all 
unless  the  statement  is  of  a  character  which  naturally  calls  for 
a  reply  and  the  party  to  be  affected  by  it  is  in  a -situation  in 
which  he  would  probably  respond  to  it:  1  Greenl.  Ev.,  sec.  197; 
CamTnomceaUh  v.  Kinney,  12  Met.  235.  Without  considering 
whether  the  conversation  was  such  as  naturally  to  call  for  a 
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response  from  her,  we  all  concur  that  her  situation,  as  disclosed 
by  the  evidence,  was  such  at  the  moment  as  to  render  it  at  least 
highly  improbable  that  she  would  make  any  response.  This 
being  the  case,  under  the  influence  of  the  rule  above  laid  down 
it  should  not  have  been  received. 

In  relation  to  the  other  portions  of  the  testimony,  we  are  un- 
able  to  perceive  any  error  in  their  admission.  The  attention  of 
the  female  to  the  ordinary  household  duties  of  Lawson,  the 
open  and  public  intimacy  of  an  unmarried  man  with  a  woman 
who  had  given  the  strongest  proof  of  her  want  of  chastity  by 
the  birth  of  an  illegitimate  child,  were  proper  to  go  to  the  juiy, 
to  show  the  character  of  their  intercourse  at  a  time  which,  al- 
though after  the  finding  of  the  indictment,  might,  in  connection 
with  the  other  facts  establishing  their  intimacy  at  an  antecedent 
period,  throw  some  light  upon  Uie  character  of  their  intercourse 
during  the  intermediate  time. 

For  the  error,  however,  in  the  admission  of  the  evidence  of 
the  witness  Mabson,  the  case  must  be  leversed,  and  the  cause 
remanded. 


It  is  not  Erbor  to  Admit  Evidsncb  Which  mat  bb  Made  GoMFETEirf 
by  the  introduction  of  Bubeeqnent  testimony:  IlamiUon  v.  8vmmer9,  54  Am* 
I)ec.  509.  See  also  Crenshaw  v.  Davenporiy  41  Id.  56;  Day  v.  Sharp f. 94  Id. 
609. 

Illegal  Tebtihony  should  be  Bejscted  when  Offered,  aitd  not  Ad- 
mitted subject  to  subsequent  exclusion  when  the  court  charges  the  juryt 
MeCurry  v.  Hooper^  46  Am.  Dec  280. 

Joint  Indictment  fob  Fornication  and  Adultery  Sdffioisnt,  when: 
See  8taU  v.  t/b%,  82  Am.  Dec  656;  see  also  Andenon  v*  CommomoeaUh^  16 
Id.776. 


FOBBEST  V.  COLLIEB. 

[30  ATiABAlf*,  178.) 

Defendant  Falsely  and  Mauciously  Suing  out  Attachment  can  not 
screen  himself  from  liability  by  showing  that  the  affidavits  on  which  the 
attachment  issued  were  insufficient. 

Declaration  Need  not  Aver  that  Affidavits  were  in  Writing  in  an 
action  on  the  case  for  falsely  and  maliciously  suing  out  an  attachment. 

Declaration  in  Action  for  Falsely  and  Maliciously  Suing  out  At- 
tachment, as  the  agent  of  creditors,  need  not  aver  a  want  of  probabia 
cause,  or  that  the  attachment  suit  has  ended. 

Evidence  of  Intention  of  Plaintiff  to  Remove  and  Take  his  Prop* 
ERTY  OUT  OF  Statk  is  admissible,  to  be  considered  by  the  jury  in  deter- 
mining whether  the  defendant  acted  wantonly,  in  an  action  against  the 
defendant  for  falsely  and  maliciously  suing  out  attachments  against  the 
plaintiff  as  the  agent  of  creditors. 
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Case  against  the  defendant  for  maliciously  suing  out  attach- 
ments against  the  plaintiff.  Pleas:  1.  Not  guilty;  2  and  8, 
substantially,  that  the  plaintiff  was  indebted  to  the  plaintiffs  in 
attachment  in  a  large  sum,  and  was  about  to  remoTe  out  of  the 
state  so  that  the  plaintiffs  in  attachment  would  lose  their  debts. 
The  remaimng  facts  are  stated  in  the  opinion.  Yerdict  and 
judgment  for  the  plaintiff.    The  defendant  brought  error. 

Friersan,  for  the  plaintiff  in  eiror. 

P.  and  J,  L,  Martin^  contra. 

By  Court,  Chilton,  J.  This  was  an  action  on  the  case  by 
Collier  against  Forrest,  for  falsely,  maliciously,  and  fraudu- 
lently going  before  a  justice  of  the  peace  and  suing  out,  as 
agent  for  a  third  person,  an  attachment  against  the  plaintiff, 
when  he  had  no  authority  from  such  person  to  sue  out  the 
same,  and  when  execution  on  the  demand  was  suspended  by 
a  stay  bond,  said  Forrest  himself  being  the  security  on  said 
bond. 

There  is  another  count,  which  does  not  differ  materially  in 
its  structure,  except  that  it  sets  out  the  facts  with  more  particu- 
larity, and  avers  that  seven  judgments  were  rendered  by  one 
Childress,  a  justice,  which  are  particularly  described,  against 
said  Collier  and  his  partner,  Faver.  Executions  were  issued  in 
due  time,  and  stayed  by  the  execution  of  a  bond,  with  Forrest 
as  surety  thereon.  That  before  the  stay  had  expired,  said  For- 
rest went  before  the  justice  who  had  issued  the  executions,  and 
in  order  to  injure  and  oppress  the  said  plaintiff,  etc. ,  falsely  and 
fraudulently  represented  himself  to  be  the  agent  of  said  plaint- 
iffs respectively,  in  said  seven  judgments,  made  affidavits  in  the 
several  cases,  as  agent,  for  attachments,  and  procured  the  same 
to  be  issued.  The  count  avers  he  was  not  the  agent  at  the  time 
spoken  of,  had  no  authority  to  sue  out  the  writs,  and  that  said 
attachments  respectively  were  falsely,  maliciously,  and  vexa- 
tiously  sued  out,  and  were  levied  on  certain  property  of  the 
plaintiff,  which  was  detained  from  his  possession  thereby,  and 
he  put  to  expense  in  defending,  etc.  This  is  the  substance  of 
the  counts.  They  were  demurred  to  in  the  court  below,  and 
the  court  having  overruled  the  demurrer,  their  legal  sufficiency 
is  the  first  matter  of  inquiry. 

We  will  consider  the  objections  as  the  same  are  presented  by 
the  counsel  for  the  plaintiff  in  error. 

1.  He  insists  that  the  counts  being  for  a  mere  wrongful  act, 
the  plaintiff  should  have  averred  special   damage.    Without 


192  Forrest  v.  Collier.  [Alabama^ 

deciding  whether  such  averment,  in  this  case,  is  neoessaiy,  ve 
reply  that  in  this  case  special  injmy  is  alleged,  viz. :  that  bjr 
reason  of  the  seizure,  his  property,  of  the  value  of  two  thousand 
dollars,  has  been  lost  to  him. 

2.  That  the  facts  sworn  to  did  not  authorize  an  attachment. 
We  think  this  is  not  an  important  inquiry  in  this  case.  Whether 
in  strictness  of  law  the  affidavit  was  such  as  would  have  sup- 
ported the  attachment,  had  a  motion  been  made  to  quash  the 
writ  for  that  defect,  we  will  not  decide.  It  is  sufficient  that 
the  affidavit  was  such  as  to  call  into  exercise  the  jurisdiction  of 
the  justice  over  the  case  presented,  and  that  the  issue  of  the 
attachments  was  the  immediate  or  proximate  result  of  making 
the  affidavits.  The  defendant  below  made  the  affidavits  and 
procured  the  issue  of  the  attachments  thereon,  and  it  is  not  to 
be  tolerated,  if  he  did  it  maliciously  as  well  as  unauthori2edly, 
that  he  should  screen  himself  from  responsibility  by  showing 
that  he  induced  the  justice  to  issue  them  upon  affidavits  which 
were  not  sufficient.  It  is  certainly  true  that  a  mistake  of  the 
justice  should  not  be  allowed  to  prejudice  Forrest;  as  if  the 
latter  had  applied  and  made  oath  for  an  attachment,  the  justice 
had  issued  his  warrant  for  some  offense  against  the  criminal 
law.  But  in  this  case  he  applies  for  attachments  and  gets 
them,  and  although  they  may  not  be  regular,  the  injury  to  the 
defendants  in  the  writs  is  not  the  less,  nor  are  they  less  the  im- 
mediate consequence  of  his  unauthorized  act:  See  Ehoing  v.  San* 
ford,  19  Ala.  605. 

8.  This  reasoning  equally  applies  to  the  objection  that  the 
fact  is  not  averred  in  the  declaration  that  the  affidavits  were  in 
writing.  We  repeat,  that  the  regularity  of  the  attachment  pro- 
ceedings is  not  before  us.  It  is  sufficient  that  the  justice  has  by 
law  jurisdiction  over  the  subject  of  attachments,  and  that  that 
jurisdiction  was  called  into  exercise  by  the  malicious  and  unau- 
thorized act  of  Forrest,  as  charged  in  the  declaration. 

4.  It  is  said  there  is  no  averment  of  malice.  The  second 
count  does  aver  that  the  act  was  done  maliciously.  The  first 
does  not  use  this  term,  but  equivalent  expressions,  that  it  was 
done  ''wrongfully  and  fraudulently,  to  injure,"  etc. 

5.  The  other  objections,  that  there  are  no  averments  of  the 
want  of  probable  cause,  or  that  the  attachment  suits  have  been 
ended,  do  not  apply  to  a  case  like  this,  where  the  false  and 
fraudulent  representation  of  agency,  resulting  in  consequent 
damage,  is  the  gist  of  the  action.  Whether  there  existed  cause 
for  the  attachments  or  not,  so  far  as  the  creditors  were  con- 
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cemed,  is  only  important  as  affecting  the  damages,  and  allow- 
able, under  the  peculiar  circumstances  of  this  case,  as  explana- 
tory of  the  motive  of  Forrest.  His  peculiar  relation  to  the 
parties,  standing  as  surety  on  the  stay  bond,  and  seeing  his 
principal  about  to  remove  his  property,  so  as,  if  effected,  he 
would  most  likely  have  the  debt  to  pay,  while  these  facts  did 
not  authorize  his  act,  and  consequently  constitute  no  bar  to  the 
suit,  as  the  pleas  suppose,  yet  they  presented  the  case  in  a  dif 
ferent  light  than  that  which  would  have  characterized  it  had 
there  existed  no  such  relation,  and  no  attempt  by  the  principal 
to  remove  his  properly. 

The  principles  above  stated  embrace  all  the  points  raised  iw 
this  case,  and  show  that  the  court  did  not  err  in  sustaining  the 
declaration,  and  adjudging  the  second  and  third  pleas  bad;  but 
did  commit  an  error  in  the  exclusion  of  the  testimony  as  to  the 
intention  of  the  defendant  in  error  to  remove  and  take  his  prop- 
erty to  Louisiaoa.  We  repeat,  that  while  this  proof  would  not 
bar  the  action,  it  explains,  to  some  extent,  and  is  proper  to  be 
considered  in  determining  whether  Forrest  acted- wantonly. 

Judgment  reversed  and  cause  remanded. 


Dbhot  or  Process  oak  not  bb  Skt  uf  bt  Defendant  nv  Action  op 
Maucious  Prosecution,  where  the  proeecation  for  which  the  action  waa 
brought  waa  baaed  on  the  proceas:  KUne  v.  ShuUr,  49  Am.  Dec.  402. 

liAUCB  AND  Want  of  Probable  Cause,  Allegation  of,  is  Necbssabt 
in  an  action  for  maliciooa  proeecation. 

All  Circumstancbs  Tending  to  Show  Defendant's  Motxvbb  shoold 
be  inquired  into  in  an  action  for  malidons  proeecation:  JBUchcoek  v.  Horik^ 
39  Am.  Deo.  540. 

Action  fob  Malicious  Prosecution,  Oenerallt:  See  F^rowman  v.  SmuUh^ 
12  Am.  Deo.  265,  and  note  discnasing  thia  aabject. 


Smyth  v.  Tankebslet. 


[20  Alabama,  213.] 

Contract  bt  Which  Owner  Lets  Land  and  is  to  Reoeivb  Por- 
tion OF  Products  in  payment  and  aatiafaction  of  the  rent  is  a  letting 
of  the  land  on  aharea,  and  the  partiea  to  the  agreement  are  tenants  in 
common  of  the  prodacta  to  be  grown  and  divided  between  them. 

Onb  Owner  in  Common  mat  Sue,  without  Joining  his  Co-owner,  a 
aheriff  who  haa  sold  the  entire  property  in  the  goods,  on  an  execution 
against  the  co  owner  after  notice  of  the  plaintiff's  interest. 

Sale   by   Officer   of   Entire   Property   in  Goods   Owned   by   Two 
Jointly,  on  an  execation  against  one  of  them,  is  an  abuse  of  his  legal 
authority  which  renders  him  liable  as  a  trespasser  a6  titi^. 
Am.  Dbo.  Vol..  LVI— IS 
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Ir  Officbb  Sells  Ektibx  Pbopebtt  in  Goods  or  Oo-tinantb  on  Bzacu* 
TION  AQAIN8T  Onk,  and  receives  the  money,  the  other  owner  may  waiye 
the  tort  and  bring  CLssumpHt  for  the  money. 

Assumpsit  against  the  defendant,  a  constable,  for  selling  under 
executign  the  entire  interest  in  goods  of  which  the  plaintiff 
owned  a  quarter-interest,  after  having  notice  of  the  plaintiff's 
interest.  The  remaining  facts  appear  from  the  opinion  of  the 
court.  Judgment  for  Uie  defendant.  The  plaintiff  hrought 
error. 

Watts,  Judge,  and  Jackson,  for  the  plaintiff  in  error. 

Elmore  and  Yancey,  conhra. 

By  Court,  CtouoTHWAiTB,  J.  The  position  taken  hy  the  counsel 
for  the  defendant  in  error,  in  this  court,  renders  it  necessary  to 
determine  the  legal  effect  of  the  contract  between  the  plaintiff 
in  error  and  Childers.  The  terms  of  this  contract  are  thus 
stated  in  the  bill  of  exceptions:  "  That  Smyth  rented  to  the  said 
Childers  certain  lands,  on  the  following  terms,  to  wit,  that  said 
Smyth  was  to  have  one  fourth  of  all  the  products  of  said  lands, 
rented  as  aforesaid,  after  deducting  all  expenses  for  bagging, 
rope,  and  hauling  the  cotton,  which  was  to  be  in  payment  and 
satisfaction  of  the  rent."  If  this  contract  was  a  lease,  then  the 
whole  product  of  the  land  rented  belonged  to  the  lessee  until 
the  share  of  the  lessor  bad  been  separated  and  delivered: 
Stewart  v.  Doughty ,  9  Johns.  108;  Thompson  y.  Mawhinney,  17 
Ala.  862  [62  Am.  Dec.  17G|;  while,  on  the  contrary,  if  it  was 
only  a  letting  of  the  land  on  shares,  then  the  parties  to  the 
agreement  were  tenants  in  common  of  the  products  to  be  grown 
and  divided  between  them:  Hare  v.  Celey,  Oro.  Eliz.  143; 
Foote  V.  Colvin,  3  Johns.  216  [3  Am.  Dec.  478];  Bradish  v. 
Schenck,  8  Id.  151;  De  MoU  v.  Eagerman,  8  Oow.  220  [18  Am. 
Dec.  443];  Camjoell  v.  Districh,  16  Wend.  379;  Putnam  v.  Wise, 
1  Hill  (N.  T.),  234  [37  Am.  Dec.  309];  Bishop  v.  Doiy,  1  Yt.  37; 
Chandler  v.  Thurston,  10  Pick.  206;  Walker  v.  ims,  24  Id.  191; 
Maverick  v.  Lewis,  8  McCord,  211. 

In  the  case  of  Thompson  v.  Mawhinney,  supra,  it  was  decided 
by  this  court  that  a  contract  made  with  the  owner  of  land, 
which  the  other  party  agreed  to  cultivate  and  to  divide  the 
products  equally  with  him,  was  not,  technically  speaking,  a  lease, 
but  that  a  tenancy  in  common  was  created  in  the  products.  In 
the  contract  under  consideration,  the  mode  of  compensation 
adopted  repels  the  conclusion  that  it  could  have  been  the 
intention  of  the  parties  that  the  land  should  not  be  cultivated. 
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and  thus  assimilateB  its  terms  more  doselj  to  the  contract  in 
the  case  last  cited.  It  is  tme,  the  phraseology  adopted  is  that 
which  is  nsual  in  leases,  but  the  substance  of  the  agreement  is 
to  be  regarded,  rather  than  the  words:  Puinam  v.  Wise,  supra; 
and  in  contracts  of  this  description,  the  true  test  seems  to  be, 
that  wherever  provision  is  made  for  dividing  the  specific  prod- 
ucts of  the  land,  a  tenancy  in  common  results:  Putnam  v.  Wise, 
supra,  and  authorities  there  cited. 

The  case  of  Dulaney  v.  Dickerson,  12  Ala.  601,  to  which  we 
have  been  referred  by  the  counsel  for  the  defendant  in  error,  is 
not  in  opposition  to  these  views.  The  relation  of  landlord  and 
tenant  may  exist,  notwithstanding  the  foreman  is,  by  the  terms 
of  the  contract,  to  receive  a  portion  of  the  crop  in  payment.  If 
the  tenant  take  an  interest  in  the  soil,  it  is  a  lease,  by  whatever 
words  made,  and  the  payment  of  a  specific  portion  of  the  crop 
is  then  simply  a  payment  of  the  rent  in  kind.  In  the  case  re- 
ferred to,  the  contract  is  not  set  out,  and  the  landlord  had  sued 
and  obtained  a  judgment  against  the  tenant  for  the  rent.  It 
was  treated  by  all  the  parties  as  a  lease,  and  no  question  was 
raised  upon  that  point.  The  judge,  the  terms  of  the  contract 
not  being  before  the  court,  tr^stted  it,  as  the  parties  had  done, 
as  a  question  involving  the  relation  of  landlord  and  tenant  only. 
It  results  from  these  views,  that  the  plaintiff  in  error,  with  the 
other  parties  to  the  contract,  were  owners  in  common  of  the 
cotton. 

The  charge  of  the  court,  that  the  plaintiff  below  could  not 
recover  without  joining  the  other  owners  as  plaintiffs,  was 
erroneous.  The  case  of  ParmirUer  v.  KeUy,  18  Ala.  716,  decides 
that  if  a  tenant  in  common  of  a  chattel  sell  the  entire  property, 
it  is  a  conversion,  for  which  trover  may  be  maintained  by  his 
co-tenant,  and  the  law  is  now  well  settled  that  the  sale  by  an 
officer  of  the  entire  property,  in  goods  owned  by  two  jointiy,  on 
an  execution  against  one  of  them,  is  an  abuse  of  his  legal  au- 
thority, which  renders  him  liable  as  a  trespasser  ab  initio:  Wad- 
deU  V.  Cook,  2  HiU  (N.  Y.),  49,  note  a  [87  Am.  Dec.  872],  and 
cases  there  cited;  and  if  the  wrong-doer  has  sold  it  and  received 
the  money,  the  owner  may  waive  the  tort  and  bring  assumpsU 
for  the  money:  l^hurch  v.  Norsworihy,  15  Ala.  705;  Crow  v. 
Boyd,  17  Id.  51. 

The  judgment  is  reversed,  and  the  cause  remanded* 


JourpKB  or  Co-TBHANTB  A8  PLAiMTiiffs,  NiUMiuTi  of :  See  Pokssr  V. 
Dstigkariif,  M  Am.  Dea  698,  ud  note. 


196  PoE  u  DoRBAH.  [Alabama,, 

To  Bnabub  Ownsb  or  Goods  to  Waivs  Tobt  Ain>  Bus  nr  Assumpsit. 
where  they  have  been  wrongfully  taken  from  him,  the  goods  mnst  have  been 
converted  into  money:  Steams  v.  Dillingham,  64  Am.  Dec.  88. 

Lkasino  of  Land  on  Srarks,  Natukb  of  Contract  of:  See  Thompwm 
T.  Mawhinney,  52  Am.  Dec  176;  MeNeeley  v.  Hart,  51  Id.  377. 

Ofhckr  may  Skizb  Common  Chattel  on  Attachmient:  See  note  to 
Kknball  v.  Thompson,  60  Am.  Dec  804. 

Liability  of  Officer  Selling  Common  Profebtt  ok  Fieri  Facias 
aoaisst  One  of  Tenants  in  Common:  See  KimbaU  v.  Thompson^  60  Am. 
Doc.  804. 


PoE    V.   DORBAH. 

[*iO  Alabama.  288.] 

Ihtxbest  Which  will  Render  Witness  Incompetent  to  Tbstift  mnst 
be  some  legal,  certain,  immediate  interest  in  the  result  of  the  suit  itself, 
or  in  the  record  thereof  as  an  instrument  of  evidence  to  support  hifi  own 
claims,  or  to  protect  him  from  an  admitted  liability.  If  the  interest  be 
remote  or  contingent,  and  not  certain  and  immediate,  the  witness  is  com- 
petent to  testify,  and  such  remote  or  contingent  interest  will  go  to  his 
credibility,  but  not  to  his  competency. 

Sheriff's  Payment  of  Judgment  Rendered  against  Him  for  Neglect 
to  make  the  money  will  not  operate  as  a  payment  of  the  original  judg- 
ment unless  the  defendant  in  the  execution  insist  upon  such  payment  as 
a  satisfaction,  thus  recognizing  it  as  a  payment  made  for  his  benefit  and 
at  his  request. 

Surety  on  Forfeited  Forthcoming  Bond  is  Competent  Witness  in  ao 
action  against  the  sheriff  for  neglect  to  make  the  money  on  an  execution. 

Secondary  Evidence  of  Contents  of  Execution  is  Admissible  where  it 
is  proved  that  diligent  search  was  made  for  it  both  by  the  clerk  who  is 
the  keeper  of  the  records  and  by  the  plaintiff's  attorney;  the  presump- 
tion is  that  it  was  then  lost,  and  this  presumption  continues  until  there 
is  some  evidence  that  it  has  been  found  since  the  search  was  made. 

Plaintiff's  Release  of  Levy  on  Property  Claimed  by  Third  Person, 
who  interposes  his  claim  to  try  the  right  of  property,  does  not  exempt 
the  sheriff  from  neglect  to  make  the  execution  out  of  property  which  in 
fact  belongs  to  the  plaintiff. 

Pbooeedino  to  recover  the  amount  of  an  execntion  from  the 
sheriff  Poe  for  his  neglect  to  make  the  money  on  it.  An  at- 
tachment had  issued  in  favor  of  Dorrah,  in  an  action  by  him 
against  Parkenson,  and  property  had  been  levied  on  and  replev- 
ied by  giving  a  forthcoming  bond  with  one  Warbingion  as 
surety.  An  execution  subsequently  issued  in  the  suit,  and  the 
forthcoming  bond  was  returned  forfeited.  Warbington,  against 
the  defendant's  objection,  was  introduced  to  fix  the  sheriff's 
liability;  and  the  execution  itself  not  having  been  offered  in 
evideuce,  secondary  evidence  was  offered  of  its  contents  against 
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the  defendant's  objection.  The  ground  for  this  eyidence  is 
stated  in  the  opinion.  Land  in  the  possession  of  Parkenson 
was  leTied  on  by  the  sheriff;  but  the  levy  was  released  by  the 
phtintiff,  she  claiming  it  as  her  own;  and  it  also  appeared  that 
the  sheriff  had  levied  an  execution  on  personal  property;  but 
on  its  being  claimed  by  a  third  person,  who  made  an  affidavit 
for  the  purpose  of  tiying  the  right  of  property,  the  plaintiff  re- 
leased the  levy.  The  sheriff  prayed  the  court  to  instruct  the 
jury  that  the  effect  of  these  releases  was  to  discharge  him;  but 
the  instruction  was  refused. 

P.  and  J.  L.  Martin^  for  the  plaintiff  in  error. 

E.  W.  Peck,  contra. 

By  Court,  Dabgan,  C.  J.  We  will  consider  the  questions 
raised  in  this  case  in  the  order  in  which  they  were  made  at  the 
bar.  First,  was  Warbington  a  competent  witness  for  the 
plaintiff?  The  rule  is  now  recognized  by  all  courts  professing 
to  be  governed  by  the  common  law,  that  the  interest  which  will 
render  a  witness  incompetent  to  testify  must  be  some  legal, 
certain,  and  immediate  interest  in  the  result  of  the  suit  itself, 
or  in  the  record  thereof,  as  an  instrument  of  evidence  to  support 
his  own  claims,  or  to  protect  him  from  an  admitted  liability:  1 
Oreenl.  Ev.,  sec.  386;  Moore  v.  Henderson,  18  Ala.  232.  If  the 
interest  be  not  of  this  character,  but  on  the  contrary,  be  re* 
mote  or  contingent,  and  not  certain  and  immediate,  the  witness 
is  competent  to  testify,  and  such  remote  or  contingent  interest 
wiU  go  to  his  credibility,  but  not  to  his  competency.  This  gen- 
eral rule  all  admit,  and  it  is  in  the  application  of  it  to  particular 
cases  that  the  conflict  of  opinion  in  the  judgment  of  courts  id 
to  be  found.  This  conflict,  however,  does  not  impair  the  rule, 
and  we  must  test  each  and  eveiy  case  by  it. 

The  facts  of  this  case  show  that  Warbington  was  liable  to  the 
plaintiff  as  the  security  of  Parkenson  for  the  same  debt  for 
which  the  sheriff  is  sought  to  be  charged  for  his  neglect.  But 
the  judgment  that  was  recovered  against  the  sheriff  for  his  neg- 
lect to  make  the  money  on  the  execution  against  Parkenson, 
within  itself  could  not  operate  as  a  satisfaction  or  discharge  of 
the  liability  of  the  witness.  Something  else  must  be  done  be- 
sides the  mere  recovery.  It  must  be  paid,  and  the  defendant 
iu  the  execution,  under  our  decisions,  must  insist  upon  such 
payment  as  a  satisfaction,  thus*  recognizing  it  as  a  payment 
made  for  his  benefit  and  at  his  request:  Rutland  v.  Pippin,  7 
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Ala.  469;  Boundiree  v.  Weaver,  8  Id.  814;  Boundtree  y.  HoUo- 
way,  13  Id.  357;  Mooney  v.  Parker,  18  Id.  708.  These  author-^ 
itieu  hold,  that  if  a  sheriff  shall  pay  the  amount  of  an  execution, 
to  discharge  himself  from  liability  for  neglect  in  not  making 
the  money,  the  defendant  may  avail  himself  of  such  payment  to 
have  the  judgment  satisfied,  but  he  thereby  becomes  liable  to 
the  sheriff  for  money  paid  for  his  use.  Whether,  then,  the  pay- 
ment by  the  sheriff  of  the  judgment  against  him,  for  his  omis- 
sion to  make  the  money,  would  ever  be  a  satisfaction  of  the 
judgment  against  the  original  defendant,  does  not  depend  ex- 
clusively upon  the  mere  payment  by  the  sheriff  of  the  judgment 
against  him,  but  upon  the  further  fact  whether  the  defendant 
in  execution  will  so  consider  it,  and  thereby  adopt  it  as  his  Own; 
for  if  he  does  not,  the  judgment  against  him  remaining  unsatis- 
fied may  be  enforced. 

To. this  extent  we  have  been  driven  by  the  dedsionB  of  our 
predecessors,  and  whether  right  or  wrong,  we  must  abide  by  the 
rule  they  have  thus  established.  Perhaps  it  would  have  been 
better  to  have  held  that  the  payment  by  a  sheriff  to  discharge 
himself  from  liability,  for  failing  to  make  the  money  on  an  exe- 
cution, could  not  be  invoked  by  the  defendant  in  the  execution 
as  a  satisfaction  of  the  judgment  against  him.  But  the  law 
is  settled  otherwise.  Admitting  then  that  the  defendant  in 
execution  may  insist  on  such  payment  as  a  satisfaction,  and  thus 
render  himself  liable  to  the  sheriff  for  money  paid,  will  he  do  it? 
That  is  uncertain,  it  is  contingent.  Neither,  therefore,  the  ren- 
dition of  judgment  against  the  sheriff,  nor  his  subsequent  pay- 
ment of  it,  within  themselves  and  without  more,  would  discharge 
the  witness  from  his  liability;  it  requires  another  voluntary  act 
to  be  done  by  the  defendant  in  execution,  which  he  may  or  may 
not  do,  at  his  election.  Whether,  therefore,  the  liability  of  the 
witness  would  ever  be  discharged  by  the  proceedings  against 
the  sheriff  depends  on  a  contingency,  and  consequently  he  was 
legally  competent  to  testify. 

It  may,  however,  be  said  that  the  witness  himself  might  insist 
upon  the  payment  made  by  the  sheriff  as  a  satisfaction  of  the 
judgment  which  he  had  become  liable  to  pay  by  reason  of  the 
forfeiture  of  the  bond  on  which  he  was  security.  To  this  we 
should  answer,  that  if  he  could  he  would  thereby  adopt  such 
payment  as  his  own,  and  become  immediately  liable  to  the  sheriff 
for  money  paid  for  his  use.  EUs  interest,  therefore,  even  in  that 
point  of  view,  would  be  balanced.  We  are  not,  however,  to  be 
understood  as  deciding  that  a  security  upon  a  forthcoming  bond 
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can  adopt  the  payment  made  by  a  sheriff  in  discharge  of  his 
liability  for  neglect,  and  thus  have  the  judgment  against  the 
original  defendant  satisfied.  All  we  intend  to  say  is,  if  that 
could  be  allowed  under  the  decisions  we  have  referred  to,  he 
would  be  considered  as  adopting  for  his  own  benefit  the  payment 
by  the  sheriff,  and  therefore  would  be  responsible  to  him  for 
money  paid.  In  no  point  of  view  can  we  see  that  the  witness 
was  incompetent  from  interest. 

2.  In  regard  to  the  admission  of  the  secondary  evidence  of  the 
contents  of  the  execution,  the  court  did  not  err.  The  execution 
was  returned  to  the  clerk's  office  before  the  search  was  made  for 
it;  and  it  was  proved  that  diligent  search  was  made  for  it,  both 
by  the  clerk,  who  is  the  keeper  of  the  records,  and  by  the 
plaintiff's  attorney.  The  presumption  is  that  it  was  then  lost, 
and  of  course  this  presumption  would  continue  until  there  was 
some  evidence  that  it  had  been  found  since  the  search  was  made. 
The  cases  of  Jones  v.  ScoU,  2  Ala.  69,  and  Sturdevant  v.  OainSy  5 
Id.  435,  show  that  the  predicate  for  letting  in  the  secondary 
proof  was  entirely  sufficient. 

8.  In  reference  to  the  instructions  prayed  by  the  defendant,  it 
is  enough  to  say  that  they  were  properly  rejected.  A  plaintiff 
in  an  execution  surely  has  the  right  to  order  his  own  property 
to  be  released,  if  the  sheriff  levies  upon  it  as  the  property  of  the 
defendant.  Nor  can  this  discharge  the  sheriff  from  his  liability 
for  neglect  in  not  making  the  money  out  of  property  which  in 
fact  belongs  to  the  defendant.  Nor  can  the  sheriff  claim  to  be 
exempt  from  liability  because  the  plaintiff  releases  a  levy  on 
property  claimed  by  a  third  person,  and  who  interposes  bis 
claim  to  try  the  right  of  property.  The  plaintiff  may  know  the 
claim  is  just,  or  be  unwilling  to  enter  into  a  controversy  about 
it.  He  has  the  right  to  release  a  levy  so  made,  but  the  exercise 
of  this  right  within  itself  can  not  absolve  the  sheriff  from  liabil- 
ity for  his  own  neglect  in  not  making  the  money,  especially 
when  the  liability  by  the  sheriff  had  been  incxured  long  before 
such  levy  vms  made. 

We  can  perceive  no  error  in  the  record,  and  the  judgment  must 
be  affirmed. 


Interest,  What  Nkcbssabt  to  Disqualify  Witnkeb:  See  MaaUm  t.  Yqt- 
•er^9  Sh^r^  BO  Am.  Deo.  114. 

Parol  Evidence  op  Lost  ob  Destrotbd  Record,  Aduusibilitt  ov:  Sec 
KaHn  v.  Fonce,  48  Am.  Deo.  770,  and  note;  see  also  Lyon  v.  BctUng,  Id. 
122,  and  note. 
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Judgment  Creditok's  Remedy  aoainst  Sheriff  for  not  Lbvtino  a  Pi 
Fa.  is  not  lost  by  his  discharging  the  debtor  from  a  ca.  mi.  isnied  at  his  iu 
stance,  though  such  discharge  may  satisfy  the  judgment:  Harffrave  ▼.  Pem-od, 
12  Am.  Deo.  201. 


Hudson  v-  Hudson. 

[20  Alabama,  864.] 

No  Judgment  can  be  Amended  ok  Entered  Nunc  pro  Tuko  unless 
amendment  or  entry  be  authorizc<l  by  matter  of  record,  or  some  entry 
made  by  or  under  the  authority  of  the  court,  which  entry  must  be  showit 
by  the  record  of  the  cause,  or  at  least  by  some  book  belonging  to  the 
office  of  the  coun,  jmd  required  to  be  kept  there  by  law. 

Decree  of  Final  Settlemknt  Nunc  pro  Tunc  is  not  Authorized  by  a 
paper  purporting  to  be  a  final  decree,  and  signed  by  the  probate  judge, 
and  found  amongst  the  filed  papers  in  the  cause,  where  the  record  does 
not  show  that  this  paper  was  ever  made  a  part  of  the  record  by  the  act 
of  the  court. 

Erbob  to  the  Tuscaloosa  probate  court.  The  opinion  states 
the  case. 

Ormond  and  Nicolson,  for  the  plaintiff  in  error. 

F,  and  J.  L,  Martin,  contra. 

By  Court,  Daboan,  C.  J.  On  the  second  Monday  of  August, 
1860,  Ann  Hudson,  by  her  guardian,  F.  P.  Hale,  moved  the 
court  of  probate  of  Tuscaloosa  county  to  enter  a  decree  of  final 
settlement  of  the  estate  of  James  Hudson  deceased,  against  John 
and  Nancy  Hudson,  administrator  and  administratrix  of  said 
estate,  by  which  a  sum  of  money  was  ascertained  and  awarded 
to  her,  and  which  should  have  been  entered  on  the  second  Mon- 
day in  April,  1847.  In  support  of  her  motion  she  introduced 
the  record  of  said  cause,  from  which  it  appears  that  the  plaint- 
iffs in  error  were  administrator  and  administratrix  of  said  estate, 
and  that  previously  to  April,  1847,  the  estate  was  in  progress  of 
final  settlement,  and  that  the  cause  had  been  continued  several 
terms  previous  thereto. 

At  the  December  term,  1846,  the  record  shows  that  the  cause 
was  continued  until  the  next  term  of  said  court;  and  this  was 
the  last  entry  that  appeared  upon  the  minutes  of  the  court,  or 
upon  any  book  of  record;  but  amongst  the  file  of  papers  in  the 
cause  there  appeared  a  paper,  purporting  to  be  a  final  decree 
made  by  Samuel  D.  J.  Moore,  who  was  judge  of  said  court  at 
the  time  the  paper  bears  date,  by  which  the  amount  in  the  hands 
of  the  administrators  and  the  share  thereof  of  each  distributee 
was  ascertained.    This  paper  purports  to  be  signed  by  the  judge, 
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and  on  the  back  of  it  was  the  following  indorsement:  '*  Decree, 
estate  of  James  Hudson;  filed  oecond  Monday  in  April,  1847. 
S.  D.  J.  Moore,  Judge/'  It  did  not  appear  that  this  decree  bad 
ever  been  recorded  or  entered  upon  the  minutes  of  the  court, 
nor  that  any  note  or  memorandum  of  any  final  decree  had  ever 
been  made  upon  any  book  of  the  office.  This  was  the  only  evi- 
dence introduced  to  show  that  a  final  decree  had  ever  been 
made  in  the  cause,  and  the  question  is,  Was  it  sufficient  to 
authorize  the  court  to  render  the  decree  nunc  pro  tunc  f 

We  think  that  no  judgment  can  be  amended,  or  one  rendered 
nu9tc  pro  tunc,  unless  such  amendment  or  rendition  of  judgment 
be  authorized  by  matter  of  record,  or  some  entry  made  by  or 
under  the  authority  of  the  court,  which  entry  must  be  shown  by 
the  record  of  the  cause,  or  at  the  least  by  some  book  belonging 
to  the  office  of  the  court  and  required  to  be  there  kept  by  law. 
None  of  the  decisions  of  this  court  go  further  than  this,  and  to 
go  one  step  further  would,  in  our  judgment,  be  productive  of 
the  most  mischievous  consequences:  See  Thompson  v.  Miller,  2 
Stew.  470;  Moody  v.  Keener,  9  Port.  262;  Br(ywn  v.  Bartlett,  2 
Ala.  29;  Armstrong  v.  Robertson,  Id.  164.  We  must,  therefore, 
ascertain  if  the  paper  purporting  to  be  a  final  decree  can  be  con- 
sidered as  part  of  the  record.  I  will  not  undertake,  at  this  time, 
to  say  what  papers  shall  be  considered  before  the  final  record  is 
complete,  and  when  the  cause  is  progressing,  or  as  it  is  said,  in 
fieri.  But  I  think  I  may  say,  that  if  the  paper  is  not  necessa- 
rily a  paper  in  the  cause,  the  custody  of  which  belongs  to  the 
keeper  of  the  records,  and  the  record  does  not  show  that  it  was 
made  so,  that  is,  made  part  of  the  record  by  the  act  of  the  court, 
then  it  can  not  be  considered  a  record  or  a  part  thereof. 

If  we  try  this  paper  by  this  test,  we  must  reject  it  as  record 
evidence.  No  part  of  the  record  shows  that  a  final  decree  was 
ever  rendered.  This  is  shown  alone  by  the  paper  itself.  Nor 
does  the  record  show  that  this  paper  was  ever  made  part  of  the 
record  by  the  act  of  the  court,  and  clearly  it  is  not  a  paper 
necessarily  belonging  to  the  cause,  for  there  is  no  law  requiring 
the  probate  judge  to  render  his  decrees  in  writing.  He  may 
orally  pronounce  his  decrees,  which  will  become  the  judgments 
of  the  court  when  transcribed  on  the  minutes,  or  he  may  write 
them  out  and  direct  them  to  be  transcribed;  and  possibly,  if  the 
record  were  to  show  that  the  decree  had  been  rendered  in  writ- 
ing, and  the  clerk  directed  to  transcribe  it,  we  might  hold  such 
a  decree,  so  directed  to  be  recorded,  as  record  evidence.  But  a 
paper  purporting  to  be  a  decree,  and  which  is  shown  to  be  so 
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by  no  part  of  the  record,  can  not  be  considered  as  part  thereof. 
To  hold  that  a  paper,  when  not  necessarily  a  part  of  the  papers 
of  the  cause,  could  prove  itself  ta  be  part  of  the  record,  in  the 
absence  of  all  other  proof,  would  not  only  be  an  innovation 
upon  the  rules  of  evidence,  but  open  a  door  to  serious  mischiefs. 

Our  conclusion  is,  that  the  instrument  purporting  to  be  a 
final  settlement  and  decree  can  not  be  considered  as  part  of  the 
record,  and  consequently  that  the  probate  court  erred  in  render- 
ing the  decree  nunc  pro  tunc,  for  the  reason  that  excluding  this 
paper  there  is  no  evidence  whatever  that  a  final  decree  bad  ever 
been  rendered. 

Let  the  judgment  be  reversed. 

Dbcbbe  Nunc  pbo  Tunc,  when  Authobizid:  See  MtUaifr.  MtUaifp  51 
Am.  Dec.  100^  and  note. 

AjfBNDMKirr  OF  Judgments:  See  MUU  v.  Lumpkin^  44  Am.  Deo.  877| 
SmUh  ▼.  BeduBf  Id.  429,  and  the  cases  cited  in  the  note. 


Riddle  v.  Bbowk. 

[90  AukBAKA,  412.] 

Mines  abb  Past  of  Freehold,  and  prima  facie  the  owner  of  the  freehold 
has  aright  to  the  mines  and  the  minerals  underneath;  but  this  is  only  a 
presumption  of  law  that  may  be  rebutted  by  showing  a  distinct  title  to 
the  surface  in  one,  and  to  that  which  is  underneath  in  another. 

There  mat  be  Kiobt  to  Dig  Ore  in  Mines  of  Another  as  distinct 
from  the  ownership  of  the  mines  as  that  may  be  from  the  ownership  of 
the  surface. 

Right  to  Dig  Ore  in  Mines  of  Another,  if  it  be  to  one  and  his  heirs,  is 
an  incorporeal  hereditament. 

Sale  of  Eight  to  Dig  Ore  in  Lands  must  be  in  Writing  in  order  to  be 
binding. 

License  is  Right  to  Do  Particular  Act  or  series  of  acts  without  any 
interest  in  the  land. 

License  to  Dig  Ore  in  Another's  Land  will  exempt  a  party  from  an 
action  of  trespass  for  entering  the  land  of  another  to  dig  ore,  and  will 
give  him  the  property  in  the  ore  which  is  actually  dug  under  it,  bat 
such  a  license  is  revocable  at  any  time,  at  the  pleasure  of  him  who  gives 
it,  and  is  not  assignable. 

One  Who  Digs  Ore  on  Another's  Land  Becomes  Trespasser  if,  after 
the  license  is  revoked,  he  attempts  to  enter,  although  he  supposed  he 
was  maintaining  his  lawful  right,  and  the  owner  will  be  justified  in  re- 
pelling him. 

Whether  Beating  Administered  in  Repelling  Trespass  upon  defend- 
ants was  excessive  and  beyond  what  was  necessaiy  for  the  defense  and 
maintenance  of  their  possession  is  a  matter  purely  for  the  juty  to  detei 
mine  under  all  the  facts  and  circumstances  of  the  case. 
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In  Action  vo&  ExcEasm  Psrsohal  Ivtubiss  inflicted  by  defendant  in 
redstintr  the  attempt  of  the  plaintifiF  to  dig  ore  from  the  defendant's 
mine,  it  is  competent  to  prove  that  angry  ieelinga  had  arisen  between  the 
parties  in  regard  to  their  respeotive  right  to  the  possession  of  the  ore 
bank  previous  to  the  beating,  in  order  to  show  that  the  plaintiff  would 
natorally  expect  and  come  prepared  to  meet  a  vigorous  resistance,  if  he 
was  determined  to  proceed  to  assert  his  right  to  the  possession  by  force, 
and  this  might  serve  to  palliate  or  excuse  the  conduct  of  the  defendant 

Tbb8fa88  vi  ei  armis.  One  Hoore  entered  into  a  verbal  agree- 
ment with  John  F.  Atkinson,  who  acted  as  agent  for  his  father, 
Stephen  Atkinson,  the  owner  of  land,  by  which  Moore  was  to 
have  the  right  to  dig  ore  from  an  ore  bank  situated  on  the  land, 
for  a  thousand  pounds  of  iron,  to  be  delivered  from  time  to  time 
as  Atkinson  wanted  it.  Moore  sold  out  his  right  to  Biddle,  the 
plaintiff.  The  ore  bank  was  unindosed  at  the  time,  but  it  was 
afterwards  inclosed  by  Stephen  Atkinson,  who  left  a  gate  for 
the  plaintiff  to  pass.  John  F.,  the  day  before  the  difficulty, 
warned  the  plaintiff  not  to  go  on  the  land,  and  forbade  his 
wagoner  to  enter  the  inclosure.  On  the  day  of  the  difficulty, 
the  defendants  were  gathered  near  where  the  plaintiff's  wagon 
usually  entered,  when  the  plaintiff  and  others  rode  up,  and 
after  some  conversation  and  quarreling,  the  plaintiff  ordered 
his  wagoner  to  take  down  the  fence.  On  his  attempting  to  do 
so  a  fight  ensued,  and  the  plaintiff  was  badly  beaten.  Verdict 
for  the  defendant;  plaintiff  brought  error. 

Whiie  and  Parsons,  for  the  plaintiff  in  error. 

Bice  and  Morgan,  contra. 

By  Court,  Pbelah,  J.  It  becomes  necessary,  in  this  case,  to 
ascertain  with  some  precision,  in  the  first  place,  what  interest 
or  estate  passed  to  Moore  by  the  agreement  entered  into  be- 
tween him  and  defendant  John  F.  Atkinson,  by  which  the 
former  was  to  have  ''the  right  to  dig  and  carry  away  ore  from 
the  bank,"  in  consideration  of  "  one  thousand  pounds  of  iron, 
to  be  paid  to  the  latter  from  time  to  time  as  he  wanted  it." 

Mines  are  a  part  of  the  freehold,  and  prima  facie  the  owner 
of  the  freehold  has  a  right  to  the  mines  and  minerals  under- 
neath; but  this  is  only  a  presumption  of  law  that  may  be  rebut- 
ted by  showing  a  distinct  title  to  the  surface  in  one,  and  to 
that  which  is  underneath  in  another;  for  mines  may  form  a  dis- 
tinct possession  and  different  inheritances  from  the  siurface:  1 
Crabb  li.  P.  93. 

Again:  there  may  be  a  right  to  dig  ore  in  the  mines  of  an< 
other  as  distinct  from  the  ownership  of  the  mines  as  that  may 
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be  from  the  ownership  of  the  surface.  This  right  to  dig  ore  in 
the  mines  of  another,  if  it  be  to  one  and  his  heirs,  is  an  incor- 
poreal hereditament:  Grubb  y.  Guilford,  4  Watts,  223  [28  Am. 
Dec.  700].  It  is  a  permanent  interest  in  the  land  of  another,, 
to  which  a  legal  title  can  only  pass  by  deed,  and  of  which  no 
sale  can  be  made  which  is  binding,  unless  reduced  to  writing,, 
agreeably  to  the  statute  of  frauds:  Hays  y.  Richardson,  1  Gill  & 
J.  '6m\  Cook  Y.  Steams,  11  Mass.  533. 

Had  the  contract  between  Moore  and  defendant  Atkinson 
been  reduced  to  writing,  and  by  deed,  it  would  have  created  in 
Moore,  I  apprehend,  by  force  of  our  statute,  a  fee  simple  in 
this  easement;  this  "  right  to  dig  ore."  An  estate  to  him,  where 
no  less  estate  was  expressly  limited,  would  have  been  an  estate 
to  him  and  his  heirs:  See  statute,  Clay's  Dig.,  166.  But  to  give 
to  it  such  an  e£fect,  it  was  indispensable  that  it  should  have 
been  in  writing.  A  verbal  contract  for  an  easement  like  this 
would  have  no  more  binding  force  in  law,  under  the  statute  of 
frauds,  than  if  it  had  been  simply  for  the  land  itself. 

But  if  it  be  devoid  of  efficacy  as  a  contract  of  sale,  because 
not  reduced  to  writing,  is  it  therefore  void  for  all  purposes? 
Not  altogether.  It  may  still  serve  the  purpose  of  a  license. 
And  what  is  the  extent  to  which  it  can  go  as  such?  A  license 
merely — a  verbal  license — is  the  light  to  do  a  particular  act,  or 
a  series  of  acts,  without  any  interest  in  the  land.  Such  a  license 
will  exempt  a  party  from  an  action  of  trespass  for  entering  the 
land  of  another  to  dig  ore,  and  will  give  him  the  properly  in 
the  ore  which  is  actually  dug  under  it:  Doe  v.  Wood,  2  Bam.  Sl 
Aid.  724;  1  Crabb  B.  P.  96.  But  such  a  license  is  revocable  at 
any  time,  at  the  pleasure  of  him  who  gives  it.  We  do  not  mean 
that  all  verbal  licenses  are  revocable  at  pleasure;  there  are  dis- 
tinctions to  be  observed;  but  only  such  a  license  as  that  we  are 
now  considering:  Cook  v.  Steams,  11  Mass.  533;  Thompson  v. 
Gregory,  4  Johns.  81  [4  Am.  Dec.  255];  1  Crabb  B.  P.  425. 

Such  a  license,  moreover,  is  not  assignable;  the  privilege  it 
confers  is  personal  to  him  to  whom  it  is  given.  The  convey- 
ance of  the  land  to  another  would  be  a  revocation  of  such  a 
license:  WaUis  v.  Harrison,  4  Mee.  &  W.  538. 

Having  ascertained  the  principles  by  which  we  can  determine 
between  the  conflicting  claims  of  the  plaintiff  to  enter  the  in- 
closure,  and  of  the  defendants  to  repel  him  from  effecting  such 
entrance,  we  will  now  proceed  to  consider  that  question. 

The  license  given  to  Moore,  and  the  digging  and  carrying: 
away  ore  for  years  under  it,  would  not  have  given  to  him  even,. 
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much  less  to  the  plaintiff,  the  possession  of  the  ore  bank  aa 
against  the  owner.  The  possession  remained  during  all  the 
time,  with  the  legal  title  in  defendant  Atkinson,  and  this  was 
eren  more  emphatically  true  of  the  inclosure  in  which  it  was 
situated,  in  which  defendants  had  a  crop  growing  at  the  time. 
The  idea  of  an  adTerse  possession  either  in  Moore,  or  Kiddle,  to 
whom  he  sold,  upon  which  the  counsel  for  plaintiff  seemed 
somewhat  to  rely,  has  no  just  foundation.  The  possession  of 
the  inclosure  was  with  all  the  defendants  at  the  time,  with  the 
defendant  John  F.  Atkinson  as  owner,  and  with  the  other  de- 
fendants as  his  copartners  in  cultirating  the  same. 

No  license  to  enter  on  that  possession  existed  in  the  plaintiff 
at  the  time  of  the  affair.  The  license  that  had  been  given  was 
personal  to  Moore,  and  could  not  be  transferred  to  the  plaintiff. 
But  such  a  license  was  rcTOcable  at  pleasure,  and  if  the  right  to 
enter  had  been  claimed  by  Moore  himself,  instead  of  plaintiff, 
it  was  sufficiently  revoked  by  the  notice  to  the  wagoner  the  day 
befoi'e,  and  at  all  events  bj'  the  warning  to  the  plaintiff  not  to 
enter  at  the  time  of  the  difficulty.  He  persisted,  however,  sup- 
posing, no  doubt,  that  he  was  only  maintaining  his  lawful  right. 
In  this  he  was  mistaken.  It  behooves  a  man  to  proceed  with 
great  precaution  when  he  determines  to  vindicate  a  supposed 
possession  against  another  who  is  in  or  on  the  premises.  As 
must  appear  from  the  principles  already  stated,  the  possession, 
and  the  right  in  law  to  defend  and  maintain  that  possession 
against  all  the  world,  was  with  the  defendants.  It  follows  that 
plaintiff,  in  making  the  attempt  he  did  to  enter  the  inclosure, 
was  himself  a  trespasser,  and  that  defendants  were  justified  in 
repelling  his  attempt. 

These  views  sufficiently  indicate  that  we  find  no  error  either 
in  the  charges  given  by  the  court  or  in  the  refusal  to  charge  aa 
plaintiff  requested. 

The  next  assignment  of  error  relates  to  the  admissibility  of 
the  evidence  showing  that  plaintiff,  after  alluding  to  certain 
threats  of  the  defendants,  had  spoken  in  a  very  contemptuous 
manner  of  the  defendant  John  F.  Atkinson,  and  had  made 
threats  of  what  he  would  or  could  do  with  him  in  certain  con- 
tingencies, before  the  beating  took  place,  although  the  witness 
stated  that  he  had  not  told  the  defendant  of  this  until  some  time 
afterwards. 

One  point  made  in  the  case  of  the  plaintiff  in  the  trial  below, 
as  appears  from  the  record,  was,  that  admitting  the  lawfulnoss 
of  defendants'  possession,  the  beating  was.  excessive  and  beyond 
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what  was  necessary  for  the  defense  and  maintenance  of  their 
possession;  and  that  defendants  were  guilty  of  a  trespass  on 
that  ground.  I  must  say  that  the  facts  contained  in  the  record 
show  a  case  of  severe,  and  it  seems  to  me  unnecessaxy,  infliction 
of  personal  injury  uppn  the  plaintiff;  but  this  was  a  matter 
purely  for  the  jury  to  determine,  under  all  the  facts  and  circum- 
stances of  the  case,  to  whom  the  court  properly  left  it. 

We  see  no  good  objection  to  the  evidence  admitted,  at  least 
to  a  portion  of  it,  and  the  objection  was  general 

It  was  competent  to  show  that  angry  feelings  had  arisen  be- 
tween these  parties  in  regard  to  their  respective  rights  to  the 
possession  of  the  ore  bank,  previous  to  the  beating,  in  order  to 
show  that  plaintiff  would  naturally  expect  and  come  prepared  to 
meet  a  vigorous  resistance,  if  he  was  determined  to  proceed  to 
assert  his  right  to  the  possession  by  force,  and  this  might  serve 
to  palliate  or  excuse  the  conduct  of  the  defendants. 

There  is  no  error  in  the  record,  and  the  judgment  bel  iw  ir» 
affirmed. 


LiOENsx  IS  Bari  Authoritt  to  Do  Cxbtaiv  Acts,  or  scries  of  acts,  upon 
s&other's  land  without  possessing  any  estate  therein:  Haadton  v.  Pulitan^^ 
54  Am.  Deo.  158. 

LiOKNSi  IS  NOT  AssiOKABLE:  HotdUm  V.  Putnam^  54  Am.  Deo.  168 

LioxNSS,  WHEN  Ain>  HOW  Revooablb:  See  the  osses  cited  in  the  note  to 
Hatdion  v.  Fulnam,  54  Am.  Dec  158. 

Pabol  Licbnss  to  Work  Mining  Lands,  and  Bbvooatiov  or:  See  ^m* 
V.  SvlUiKm,  54  Am.  Deo.  506. 

Assault  to  Pkbvbnt  Trespass,  whxm  and  when  nov  JusmiARLBt 
See  Seribner  v.  Beach,  47  Am.  Deo.  285;  see  also  HaU  v.  Poioer,  46  Id.  608f 
Johuan  v.  PaUer$on,  35  Id.  96;  Loamia  v.  TVrry,  81  Id.  806;  ShaiSn  v. 
Markham,  20  Id.  232;  Bobb  v.  Bomoorth,  12  Id.  278;  WtUnm  v.  A00I;  94 
Id.  648. 
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BuBDXN  or  Proof  is  on  Pkrson  Claiming  to  ex  Lborimati  Son  of  a 
decedent. 

FnJATioK  IS  Established  by  a  satisCactozy  oombination  of  fsots  Indlonfeuig 
the  connection  of  parent  and  ohild  between  an  individual  and  the  faml^ 
to  which  he  claims  to  belong. 

If  Filiation  is  Ebtablishid,  Law  Raibis  Piubumftion  or  LioinBiAOT» 
and  the  burden  of  proof  is  shifted  on  those  asserting  his  illegitimacy. 

BrxDKNCs  Provb  Filiation,  but  DiRpRoyn  Leoitikact  of  Child,  when 
it  shows  that,  after  the  death  of  the  father,  his  wife  took  the  complain- 
ant and  educated  him  and  reared  him  in  her  own  family,  but  farther 
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•hows  that  although  the  child  wa«  treated  as  a  member  of  the  family,  he 
waa  oever  rei^arded  as  ^gitimate  by  her  or  her  children. 
PftnuxFTiOM  or  Actual  Marbiaos  from  Cohabitation  is  Rebutted  by 
the  fact  of  a  subeeqaent  permanent  separation  without  any  apparent 
canae,  and  the  marriage  in  solemn  form  of  one  of  the  parties  which  took 
place  shortly  after  the  separation. 

Bnx  bj  William  Weatberford,  who  claimed  to  be  the  lawful  son 
and  heir  of  the  late  William  Weatherford^  sen.,  alleging  that  the 
decedent  and  the  complainant's  mother,  Superlamy,  were  law- 
fully married  by  the  custom  of  the  Greek  tribes,  among  which  they 
]rred;  that  complainant  had  been  recognized  as  his  lawful  son 
by  Weatherford,  sen. ;  that  subsequently  Weatherford,  sen.,  and 
one  Mazy  Stiggins  lived  in  a  state  of  concubinage  and  had  sev- 
eral children;  and  that  Mazy  Stiggins,  after  the  death  of  dece- 
dent, sent  for  complainant,  brought  him  to  her  house,  acknowl- 
edged him  as  the  decedent's  lawful  son,  and  that  he  had  always 
been  regarded  and  treated  as  such  by  the  family  and  by  the 
neighborhood.  The  administrator  of  Weatherford  and  his  chil- 
dren are  made  defendants.  Other  evidence  is  stated  in  the 
opinion.  The  chancellor  dismissed  the  bill.  The  complainant 
hroi  ght  error. 

</  mipbeU,  for  the  plaintiff  in  error. 

Hopkins  and  Percy  Walker,  contra.  ^ 

By  Oourt,  CHmroN,  J.  Many  interesting  and  some  novel 
points  have  been  elaborately  and  ably  discussed  by  the  counsel 
in  the  argument  of  this  case;  but  the  view  which  we  feel  cou- 
strained  to  take  of  it,  from  the  proof  in  the  record,  renders  it 
unnecessaiy  to  go  into  their  examination. 

The  complainant  claims  to  be  the  legitimate  son  and  sole  heir 
of  William  Weatherford,  deceased,  and  as  such  entitled  to  his 
whole  estate.  Upon  this  allegation,  that  is,  upon  his  legitimacy, 
his  title  depends. 

The  answers  which  are  responsive  to  the  bill  explicitly  deny 
that  the  said  William  Weatherford  was  ever  manied  to  the  com- 
plainant's mother,  and  they  further  deny  the  existence  of  the 
main  facts  charged  in  the  bill,  tending  to  establish  the  filiation 
of  the  complainant. 

The  burden  of  substantiating  his  averments  by  such  proof  as, 
under  the  rules  of  chancery  practice,  will  authorize  the  court  in 
pronouncing  for  the  complainant  is  thus  cast  upon  him. 

The  evidence  relied  upon  to  establish  the  complainant's  legiti- 
macy may  be  considered  under  the  following  heads:  1.  Facta 
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tending  to  establish  filiation;  2.  Reputation  and  cohabitation  of 
his  father  and  mother  as  man  and  wife;  3.  Proof  tending 
directly  to  establish  a  marriage  between  his  parents,  i^ccording 
to  the  custom  of  the  Creek  Indian  tribe,  to  which  thej  belonged. 

We  agree  with  the  learned  counsel  of  the  complainant  that  the 
doctrine  as  laid  down  in  the  code  Napoleon,  tit.  7,  sec.  32,  re- 
specting the  evidence  of  filiation,  is  equally  the  doctrine  of  the 
common  law :  that ' '  the  enjoyment  of  this  condition  is  established 
by  a  satisfactory  combination  of  facts,  indicating  the  connection  of 
parent  and  child  between  an  individual  and  the  family  to  which 
he  claims  to  belong."  The  principal  of  these  facts  are  said  to 
be  that  the  individual  has  always  borne  the  name  of  his  father, 
to  whom  he  claims  to  belong;  that  the  father  has  treated  him  aa 
his  child,  and  in  that  character  has  provided  for  his  education, 
his  maintenance,  and  his  establishment;  that  he  has  been  uni- 
formly received  as  such  in  sociefy,  and  that  he  has  been  ac- 
knowledged as  such  by  the  family. 

We  may  further  concede  the  proposition  insisted  on  for  the 
complainant,  that  if  there  be  sufficient  proof  to  establish  filia- 
tion, the  law  raises  the  presumption  of  his  legitimacy,  thus 
shifting  the  burden  of  proof  on  those  asserting  his  illegitimacy. 

Upon  narrowly  scanning  the  proof,  howeyer,  we  are  unable 
to  discover  any  evidence  of  filiation  sufficient  to  countervail  the 
iofise  of  the  positive  denials  of  the  answers,  especially  when  we 
consider  it  in  connection  with  the  opposing  testimony. 

It  may  be  proper  to  observe,  that  in  considering  the  evidence, 
we  should  not  entirely  exclude  from  our  view  the  tact  that 
William  Weatherford  was  a  person  of  much  notoriety  us  a  mili- 
tary chieftain  and  leader  of  his  tribe,  and  that  serving  in  that 
capacity  during  the  most  of  the  time  when  it  is  alleged  he  cohab- 
ited with  Superlamy,  the  mother  of  the  complainant,  it  is  fair  to 
presume  that  the  impression  as  to  whether  his  connection  with 
her  was  lawful  or  illicit  would  have  been  very  general,  and  that 
the  proof  of  the  connection,  being  licit,  would  be  more  readily 
obtained  than  if  such  connection  had  existed  between  less  noto- 
rious persons. 

It  is  not  shown  that  William  Weatherford,  the  elder,  ever  saw 
the  complainant.  On  the  contrary,  it  is  proved  that  Superlamy 
left  her  i-esidence  in  Baldwin  county  while  she  was  pregnant 
with  the  complainant,  and  never  returned;  and  that  the  com- 
plainant was  brought  by  a  relative  to  the  residence  of  Mary 
Weatherford,  formerly  Mary  Stiggins,  after  the  death  of  his 
mother,  and  subsequently  to  the  death  of  said  Weatherford;  so 
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Uiat  tho  record  tx)tallj  fails  to  fumiBh  any  evidence  of  filiation, 
arising  from  the  treatment  or  recognition  of  the  complainant  by 
William  Weatherford,  sen. 

The  proof  also  sufficiently  establishes  that  Maiy  Stiggins, 
alias  Weatherford,  raised  complainant  and  sent  him  to  school, 
and  said  to  several  witnesses  that  he  was  the  son  of  William 
Weatherford;  also,  that  her  children  by  Weatherford  called  him 
"brother,"  and  treated  him  as  a  half-brother.  But  the  proof, 
coupled  with  the  answers,  clearly  preponderates  to  establish  the 
position,  that  neither  she  nor  her  children  ever  recognized  him 
as  the  legitimate  offspring  of  said  deceased.  Lucretia  Sizemore 
says  Mary  Weatherford  did  not  recognize  him  as  a  legitimate 
son  of  William  Weatherford.  Susan  Sizemore  says  he  was  not 
r^arded  as  an  heir.  William  Sizemore  says  Mrs.  Maiy  Weath- 
erford did  not  own  him  as  a  lawful  son,  and  that  while  her 
children  recognized  him  as  a  brother,  they  did  not  regard  him 
as  one  of  the  heirs. 

These  witnesses  were  examined  by  the  complainant,  and  the 
only  proof  to  show  that  he  was  regarded  otherwise  than  as 
illegitimate  by  the  family  is  made  by  Samuel  and  Lucretia  Ed- 
munds, and  they  only  prove  that  he  was  regarded  in  the  family 
as  William  Weatherford's  son,  without  stating  whether  as  his 
legitimate  or  illegitimate  son. 

We  come  therefore  to  the  conclusion  that  the  proof  of  filia- 
tion is  not  sufficient,  or  rather  is  of  that  character  which,  while 
it  proves  filiation,  disproves  legitimacy,  and  is  not  sufficient  to 
shift  the  onus  of  proof  by  raising  a  presumption  of  legitimacy. 

The  fact  that  the  complainant  was  residing  in  the  family  of 
the  late  William  Weatherford  up  to  and  at  the  time  of  the  di- 
vision of  the  properly,  as  proved  by  W.  C.  White,  that  he  was 
then  of  lawful  age,  and  interposed  no  objection  to  the  division 
which  was  made  by  order  of  court,  and  which  proceeded  upon 
the  ground  of  his  illegitimacy  and  consequent  inability  to  take 
as  heir  or  distributee,  is  another  circumstance  going  to  corrob- 
orate the  conclusion  that,  while  his  paternity  was  acknowledged, 
he  was  not  regarded  as  the  issue  of  lawful  wedlock. 

When  we  come  to  the  proof  of  reputation  and  the  cohabita- 
tion of  the  complainant's  mother  and  father,  we  think  the  de- 
cided weight  of  evidence  is  against  the  complainant. 

It  would  unnecessarily  swell  this  opinion  to  copy  the  evidence 
afforded  by  the  depositions  of  the  several  witnesses  upon  this 
head.  Samuel  and  Lucretia  Edmunds  and  Susan  Sizemore  state 
that  they  (Weatherford  and  Superlamy)  were  reputed  to  be  man 
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and  wife  in  the  neighborhood  in  which  they  lived;  whereas,  on 
the  other  hand,  William  Sizemore,  Lucretia  Sizemore,  Gilbert 
C.  Russell,  and  WiUiam  Hollinger  prove  that  the  connection 
was  reputed  to  be  illicit.  Elizabeth  Moniac  proves  that  WeaDi- 
erford  "took  up"  with  this  woman  at  the  "Holy  Ground/ 
where  the  Indians  were  generally  assembled  after  the  massHcre 
at  Fort  Mims  during  the  war,  and  that  complainant  was  always 
reputed  to  be  a  bastard  This  proof  fails  to  show  that  com- 
plainant's claim  to  legitimacy,  as  deducible  from  reputation,  can 
be  sustained. 

There  is  no  proof  of  actual  marriage  according  to  the  Indian 
customs;  and  the  presumption  of  an  actual  marriage  from  the 
fact  of  cohabitation  is  rebutted  by  the  fact  of  a  subsequent  per- 
manent separation  without  any  apparent  cause,  and  the  marriage 
in  solemn  form  of  Weatherford  to  Mary  Stiggius,  which  took 
place  shortly  after  the  separation:  See  Senser  v.  Bower ^  1  Pen. 
Si  W.  462;  Jackson  v.  Claw,  18  Johns.  346. 

Without,  however,  commenting  more  at  large  upon  the  testi- 
mony, we  are  fully  satisfied  that  the  whole  proof  entirely  fails 
to  establish  the  relation  of  man  and  wife  between  Weatherford 
and  Superlamy,  and  consequently  fails  to  sustain  the  claim  of 
the  complainant,  which  is  dependent  upon  proof  of  that  relation. 

This  view  accords  with  the  conclusion  attained  by  the  chan- 
cellor, and  his  decree  must  be  consequently  affirmed. 

Dasqan,  0.  J. ,  not  sitting. 


Affiliation,  What  is. — Affiliation,  oommonly  called  filiation  in  its  broad 
sense,  is  the  establishment  of  the  paternity  of  a  child.  Abbott  says  of  it 
that  it  is  "  parentage;  the  relation  or  tie  between  a  child  and  its  parents. 
Also,  the  ascertaining  of  parentage;  the  assignment  of  a  child  to  its  parent. 
The  term  is  ahnost  always  used  of  the  relation  between  the  child  and  its 
father;  but  this  seems  rather  because  there  is  seldom  any  need  to  use  it  of 
maternity,  than  because  the  meaning  of  the  word  does  not  include  the 
mother:**  Abbott's  Law  Diet,  tit.  Filiation.  The  ordinary  use  of  the  word 
is  to  signify  the  fixing  of  any  one  with  the  paternity  of  a  bastard  child,  and 
the  obligation  to  maintain  it.  It  has  been  so  defined  by  law  lexicographers: 
Whart.  Law  Lex.,  tit.  Affiliation;  Bapalje  and  Lawrence's  Law  Dirt., 
tit.  Affiliation.  The  question  of  the  paternity  of  a  child  often  arises  in 
determining  the  legitimacy  of  children  bom  in  lawful  wedlock,  and  much 
mure  frequently  in  charging  one  with  being  the  father  of  a  bastard,  and 
causing  him  to  provide  for  its  maintenance.  Proceedings  to  establish  the 
affiliation  of  a  bastard  child  aod  to  provide  for  its  support  are  entirely  stat- 
utory, they  being  entirely  unknown  at  the  common  law.  We  will  treat  first 
of  the  legitimacy  of  children  bom  in  wedlock,  and  then  of  the  proceedings 
for  the  affiliation  of  bastards  under  the  various  state  statutes. 

Childrbn  Born  durdvo  Wedu>ck,  Lboitimact  or. — There  is  no  pr» 
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■omption  of  the  law  more  firmly  establisbed  and  fonndecl  on  toonder  morality 
and  more  convincing  reaaon  than  the  presumption  that  children  bom  in  wed- 
lock are  legitimate.  In  the  early  days  of  the  common  law,  this  preaamption 
was  carried  so  far  that  if  the  father  was  within  the  foar  seas,  a  child  could 
not  be  a  bastard;  but  this  extreme  theory  has  long  since  been  exploded,  and 
the  presumption  is  now  held  to  be  strong  but  rebuttable.  In  Hargra/ve  y. 
Hasrgravty  9  Beav.  552,  it  was  said  that  this  presumption  would  not  be  re-> 
butted  by  circumstances  which  created  only  doubt  and  suspicion,  but  it 
uuald  be  wholly  removed  by  showing  that  the  husband  was — 1.  Incompetent; 
2.  Entirely  absent,  so  as  to  have  no  intercourse  or  communication  whatever 
with  the  mother;  3.  Entirely  absent  at  the  period  during  which  the  child 
must,  in  the  course  of  nature,  have  been  begotten;  and,  4.  Present  only  dur- 
ing such  circumstances  as  afforded  clear  and  satisfactory  proof  that  there 
was  no  sexual  intercourse.  And  Shuler  v.  Bully  13  Rep.,  N.  S.,  156,  held 
that  while  the  principle  expressed  iu  the  maxim,  Paler  est  qtiem  nupticB  de- 
manstraut,  was  entitled  to  great  influence,  yet  the  question  of  the  paternity  of 
a  child  bom  iu  wedlock  was  one  of  fact,  to  be  determined  upon  competent  evi' 
dence.  The  evidence,  however,  must  be  strong,  distinct,  clear,  and  satis- 
factory: JIargrave  v.  Hairgraxe^  9  Beav.  552;  Plowes  v.  Bossey,  8  Jur.,  N. 
S.,  352;  Vernon  v.  Vemony  6  La.  Ann.  243.  The  otius  probnndi  lies  entirely 
on  the  part  of  those  who  wish  to  show  the  illegitimacy:  Plowes  v.  Bossey, 
sttpi-a.  Neither  husband  nor  wife  is  competent  to  testify  to  non-access,  or 
for  the  purpose  of  bastardizing  the  issue:  Bex  v.  Kea,  11  East,  132;  Legge  v. 
Edmonds,  25  L.  J.  Ch.  125;  Ooodright  d.  Stevens  v.  Moss,  2  Cowp.  591; 
Vernon  v.  Vernon,  6  La.  Aim.  243;  Tioga  Co,  v.  SotUh  Creek  Township,  75  Pa. 
8t.  433;  Anon,  v.  Anon.,  22  Beav.  431;  Parker  v.  Way,  15  K.  H.  45;  Com- 
monwealth  v.  Shep?ierd,  6  Binn.  283;  Cope  v.  Cope^  5  Car.  ft  P.  604.  A  wife 
can  not  give  evidence  of  the  non-access  of  the  husband,  although  he  is  dead 
at  the  time  of  her  examination  as  a  witness:  Bex  v.  Kea,  supra;  Ooodright 
d.  Stevens  v.  Moss,  supr^  If  the  husband  had  access  to  the  wife,  no  evi- 
dence short  of  his  absolute  impotence  would  bastardize  the  issue:  Common* 
woecdth  V.  Shepherd,  6  Binn.  283;  and  the  same  is  true  where  they  live  to- 
gether: Legge  v.  Edmonds,  25  L.  J.  Ch.  125;  Commonwealth  v.  Wentz,  1 
Ashm.  269.  And  where  the  husband's  physical  incapacity  is  satisfactorily 
made  out  according  to  the  opinions  of  medical  witnesses,  evidence  of  the 
adultery  of  the  wife  is  still  an  important  ingredient  in  determining  the  legit- 
imacy of  the  child,  because  if  she  is  of  irreproachable  character  it  would  go 
far  to  modify  the  opinion  as  to  the  husband's  incapacity:  Id.  Where  a 
child's  mother  was  an  Indian,  proof  that  the  child  was  a  colored  child  will  not 
be  sufficient  to  overcome  the  presumption  of  his  legitimacy,  as  the  color  will  be 
referred  to  that  derived  from  his  mother:  III,  Land  and  Loan  Co,  v.  Bonner, 
75  m.  315;  and  proof  that  the  parents  emigrated  to  Texas  and  lived  together 
as  man  and  wife  is  sufficient  to  establish  the  heirship  of  the  children  of  the 
parties:  Kaise  v.  L<»wson,  38  Tex.  160.  If  the  jury  are  satisfied  that  inter- 
course took  place  between  the  husband  and  wife  at  such  times  as,  in  the 
course  of  nature,  to  account  for  the  birth  of  the  child,  the  child  must  be 
taken  to  be  his,  although  during  the  same  period  other  men  may  have  had 
intercourse  with  the  mother:  Wright  v.  Hcidgate,  3  Car.  ft  K.  158.  Where 
the  husband  and  wife  live  apart,  non-access  of  the  husband  may  be  shown 
fi-om  the  facts  and  circumstances:  Commonwealth  v.  Wentz,  1  Ashm.  269;  and 
the  question  of  Intimacy  may  be  decided  on  a  consideration  of  all  the  cir- 
cumstances: Comm4iniDealih  v.  Shepherd,  6  Binn.  283.  The  fact  that  they 
bad  access  is  not  conclusive  of  the  legitimacy:  Beg,  v.  MaTi^fiM,  1  Q.  B.  444; 
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if  the  wife  was  notoHoasly  liviog  in  adultery,  a  child  bom  would  be  illegit- 
tina£e,  even  though  the  husband  had  access:  Cope  v.  Cope,  5  Car.  A;  P.  004;  and 
to  thf  same  effect  is  Sihhft  v.  AinsUy,  3  L.  T.,  N.  8.,  683;  although  in  Morria 
V.  Davis^  5  CL  ft  Fin.  163,  it  was  held  that  if  access  be  proved,  no  inquiry  could 
be  made  whether  the  husband  or  any  other  person  was  the  parent;  see  also 
Ilargrave  v,  Hartjrave,  9  Beav.  652;  but  in  MorrU  v.  Z>avw,  it  was  said  that 
the  legitunacy  of  a  child  bom  during  separation,  where  the  husband  lived 
witiiin  such  a  distance  as  to  afford  an  opportunity  of  sexual  intercourse, 
would  be  disproved,  not  only  by  evidence  showing  that  he  did  not  have  sexual 
intercourse  with  her,  but  also  by  evidence  of  their  acts  and  conduct,  such  as 
that  the  wife  was  living  in  adultery;  that  she  concealed  the  birth  of  the  child 
from  her  husband,  and  declared  to  him  that  she  never  had  such  a  child;  that 
the  husband  disclaimed  all  knowledge  of  the  child,  and  acted  up  to  his  death 
as  if  no  such  child  was  in  existence;  and  also  that  the  wife's  paramour  aided 
in  concealing  the  child,  reared  it,  educated  it  as  his  own,  and  left  it  all  his 
property  by  his  will.  If  there  was  an  opportunity  of  access,  but  the  wife 
was  notoriously  living  in  adultery,  it  does  not  necessarily  follow  that  a  child 
begotten  while  such  opportunity  existed  was  not  the  husband's:  Reg.  v.  MaaM- 
JUUl^  1  Q.  B.  444.  Evidence  of  non-intercourse  for  more  than  a  year,  con- 
tinued to  within  five  months  of  the  birth  of  a  child,  is  sufficient  to  establish 
its  illegitimacy:  Dean  v.  Staie^  29  Ind.  483.  Non-access  need  not  be  proved 
during  the  whole  period  of  the  wife's  pregnancy;  it  would  be  sufficient  if  all- 
the  circumstances  of  the  case  show  a  natural  infpossibility  that  the  husband 
oould  be  the  father,  as  where  he  had  access  only  a  fortnight  before  the  birth: 
Rex  V.  Luff,  8  East,  193.  If  a  husband  is  found  to  have  gone  beyond  seas 
above  two  years  before  the  birth  of  a  child  bom  to  his  wife,  she  remaining 
at  home,  the  conclusion  is  irresistible  that  such  child  is  a  bastard:  Rex  v. 
MoMUtone,  12  Id.  650.  So  also  illegitimacy  of  the  child  is  established  be- 
yond all  dispute  by  evidence  that  she  was  living  in  adultery  at  a  time  when 
the  child  was  begotten,  and  of  her  husband's  then  residing  in  another  part 
of  the  kingdom,  so  as  to  make  access  impossible:  8aye  and  8eU  (Barony),  1 
H.  L.  Cas.  607;  and  where  the  husband,  after  a  long  absence,  did  not  rejoin 
his  wife  until  after  November  24, 1849,  and  she,  nevertheless,  produced  a  full- 
grown  child  on  the  eighteenth  of  May,  1860,  it  was  held  he  oould  not  hare 
been  the  father:  He€Uhcote*s  Divorce  BiU,  1  Macq.  277. 

PaOOKBDINOS    FOB    AFFILIATION    UITDBB    VaKIOUS    StATS    StaYUTES.— a. 

Nature  qf  Proceedings,  whether  Civil  or  CriminaL — ^There  is  some  difference 
of  opinion  as  to  whether  a  proceeding  under  the  bastardy  act  for  the  affilia- 
tion of  a  bastard  child  is  civil  or  criminal;  but  an  overwhelming  weight  of 
authority  establishes  the  proposition  that  such  proceedings  are  civil:  liin- 
man  v.  Taylor,  2  Conn.  357;  Mann  v.  People,  37  IlL  467;  Mcdoney  v.  People, 
38  Id.  62;  Pease  v.  Hubbard,  37  Id.  259;  AUison  v.  People,  46  Id.  37;  P'^opU 
V.  Starr,  60  Id.  62;  People  v.  Christman,  66  Id.  162;  McCoy  v.  People^  71  Id. 
Ill;  Lewis  v.  People,  82  Id.  104;  8taU  v.  Evans,  19  Ind.  92;  Byers  v.  Stale, 
20  Id.  47;  Alley  v.  StaU,  76  Id.  94;  Burt  v.  State,  79  Id.  369,  361;  DePrieM 
v.  StaU,  68  Id.  669;  State  v.  PraU,  40  Iowa,  631,  634;  Scantland  v.  Common- 
weaUh,  6  J.  J.  Marsh.  685;  Burgen  v.  Strangham,  7  Id.  683;  Chandler  v. 
Conmumwealth,  4  Mete.  (Ky.  )66;  Commonwealth  v.  Turner,  4  Dana,  61 1 ;  Fran- 
cis V.  Commonweath,  3  Bush,  4;  ScJiooUr  v.  Commonwealth,  Litt.  Sel.  Cas.  88; 
Mahoney  v.  Crowley,  36  Me.  486;  Smith  v.  Lint,  37  Id.  646;  BaUey  ▼.  Chelsea, 
10  Cush.  284;  Chapel  v.  WhiU,  3  Id.  637;  Hawes  v.  Oustin,  2  Allen,  402; 
Willmr  V.  Crane,  18  Pick.  284;  People  v.  Cantine,  1  Mich.  N.  P.  140;  People 
HaHy,  13  N.  W.  Rep.   829  (Mich.);  State  v.  yidioU,  13  N.  W.  Rep.  153 
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(Minn.);  CoUreU  v.  State,  9  Neb.  126;  Stokes  t.  Sanborn,  45  N.  H.  274;  Mora- 
tan  ▼.  Je)tne88,  11  Id.  166;  LittU  t.  Diekinson,  29  Id.  66;  Ward  v.  Bell,  7  Jonea 
L.  79;  State  v.  Pate,  Bnsb.  L.  244;  £ftate  t.  Bryan,  83  K.  G.  611;  StaU 
V.  lft7iM,  85  Id.  513;  State  y.  CrouAf,  86  Id.  617;  State  y.  Hickenim,  72 
Id.  421;  iStoooZ/  v.  State,  9  Bazt.  597;  Blood  v.  Morrill,  17  Vt.  598.  Some 
CMee  have  held  these  prooeedings  to  be  in  the  n&tnre  of  a  criminal  proee- 
cation:  Jackson  y.  StaU,  29  Ark.  62;  or  as  quasi  criminal:  SmUh  v.  StaU, 
1  HovBt  G.  C.  107;  ^tate  y.  MushUd,  12  Wia.  661;  Fan  Tassd  y.  iSto^^ 
18  If.  W.  Bep.  328;  Devinney  y.  StaU,  Wright,  664;  and  in  Vermont: 
Rtibtnaon  y.  Dana,  16  Vt.  474;  Illinois:  KeUy  v.  People,  29  111.  287;  Massa- 
ehusetts:  HiU  v.  Yfe^  6  Pick.  104;  Cummings  v.  Hodgdon,  13  Met.  246; 
/Tycie  y.  Chapm,  2  Cosh.  77;  S.  C.,  6  Id.  66~they  have  been  held  crim- 
inal; but  that  this  rale  no  longer  prevails  in  those  states  can  be  seen  by 
reference  to  later  cases  from  the  same  states  cited  above.  These  proceedings 
were  held  to  be  special,  and  not  strictly  criminal,  in  Semon  v.  People,  42 
Bfich.  141;  and  in  PeopU  v.  Phalen,  13  N.  W.  Rep.  830  (Mich.),  it  was  said 
that  they  were  not  criminal,  in  a  proper  sense  of  the  word;  that  they  were 
not  strictly  civil  or  criminal  in  their  nature;  that  they  partake  somewhat  of 
the  character  of  both,  but  in  so  far  as  their  aim  is  to  protect  the  public  by 
providing  for  the  support  of  the  child  they  were  quaM  criminal.  In  BaJofv 
V.  StaU,  14  N.  W.  Rep.  718  (Wis.),  they  were  regarded  as  neither  civil  nor 
criminal,  bat  as  ttit  generis.  In  Ex  parte  CoUrelt,  13  Id.  174  (Neb.),  the  court 
said  that  a  proceeding  in  bastardy,  while  in  its  nature  civil,  is  properly  a 
polioe  regalation,  requiring  the  plaintijQf  to  furnish  support  for  his  child  and 
to  indemnify  the  public  against  liability  for  its  support. 

b.  Who  can  MaintcUn  Complaint  under  Bastardy  Ada,  and  Who  Charge-' 
able. — ^The  statutes  of  the  various  states  are  so  specific  as  to  who  may  prose- 
cute a  complaint  in  bastardy,  that  not  much  room  has  been  left  for  judicial 
decision.  In  some  states  the  mother  must  be  a  single  woman:  WiUiaans  v. 
StaU,  29  Ala.  9;  Andrew  y.  Catherine,  16  Fla.  830;  Haworth  v.  QiU,  30  Ohio 
St.  627;  Devinney  y.  StaU,  Wright,  664;  this  was  formerly  so  in  Indiana: 
Smiik  y.  StaU,  4  Blackf.  188;  but  tiie  law  has  been  changed  by  statute: 
Ouppy  y.  StaU,  24  Ind.  389;  and  other  states  have  allowed  a  complaint  to  be 
prosecuted  for  a  child  begotten  on  the  body  of  a  married  woman:  Sullivan  v. 
KeOy,  3  Allen,  148;  Parker  v.  Way,  16  N.  H.  46;  State  v.  Overseers,  24  N. 
J.  L.  533:  StaU  y.  PeUatoay,  3  Hawks,  623;  WUkie  v.  Weet,  1  Murph.  319; 
StaU  y.  AUison,  Phill.  L.  346.  In  Vermont,  a  married  woman  formerly  could 
not  maintain  a  complaint:  Oaffery  v.  Austin,  8  Vt.  70;  but  in  Sisco  v.  Har- 
mon, 9  Id.  129,  it  was  held  that  the  oyerseers  of  the  poor  might  sustain  a 
complaint,  although  the  mother,  after  the  birth  of  the  child,  was  a  married 
woman,  the  husband  joining  with  the  wife  in  the  written  request  and  prayer 
for  a  warrant.  And  married  women  have  been  allowed  to  make  the  com- 
plaint^  although  the  statute  mentions  single  women  only:  Wilkie  v.  West,  1 
Mnrph.  319;  Beg.  v.  Pilkington,  2  El.  ft  Bl.  546;  Ex  parte  Crimes,  22  L. 
J.  M.  C.  163;  Queen  v.  Collingtoood,  12  Q.  K  681;  but  non-access  of  the  hus- 
band must  be  shown:  State  v.  Pettaway,  3  Hawkes,  623;  State  v.  Otferseers, 
24  N.  J.  L.  633;  Beg,  y.  Pilkington,  supra;  Ex  parte  Grimes,  supra;  Queen 
V.  ColUngwood,  supra.  It  is  not  necessary  for  the  husband  to  join  in  the 
complaint:  Sullivan  v.  Kelly ^  3  Allen,  148;  contra:  Wilbur  v.  Cravf,  13  Pick. 
284;  and  see  Chetnborough  v.  Baldwin,  1  Root,  229.  In  North  Caroluia,  ii 
the  mother  is  brought  before  a  magistrate,  and  refuses  to  declare  on  oath  the 
father  of  the  child,  but  pays  the  fine  and  gives  bond  and  security  to  indem- 
nify the  county,  she  con  not  afterwards  voluntarily  institute  proceedings 
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agiUnst  the  repnted  father:  SUUe  v.  Brotan,  1  Jones  L.  129;  Stale  v.  Price, 
81  N.  C.  516.  In  Kentucky,  formerly,  the  proceedings  were  not  authorized 
where  all  the  parties  were  slaves  at  the  time  of  the  birth:  Lewie  v.  Commoii- 
wralthy  3  Busl),  539;  although  a  free  woman  of  color  could  make  a  complaintx 
WiUiame  v.  Blincoe,  5  Litt.  171.  But  since  the  abolition  of  slavery,  an  un- 
married negro  woman  may  make  the  necessary  affidavit:  Fronde  v.  CoviTwm- 
utatthf  3  Bush,  4;  and  in  Georgia  the  distinction  in  this  respect  between 
negro  women  and  white  women  has  been  abolished:  AUtm  v.  Harrie,  40  Qa. 
220:  although  formerly  it  was  recognized:  Smith  v.  State^  28  Id.  19.  If 
the  mother  is  an  infant,  it  is  not  necessary  that  she  appear  by  guardian  or 
next  friend:  J/anna  v.  Stale,  60  Ala*.  100;  McCall  v.  Parker,  13  Met.  372;  S. 
C,  46  Am.  Dec.  735;  JjOW  v.  Mitchell,  18  Me.  372;  but,  ctnitra:  Hinman  v. 
Titylcr,  2  Conn.  357.  The  fact  that  the  father  is  an  infant  does  not  relieve 
him  from  liability,  but  a  guardian  tid  litem  should  be  appointed:  Chandler 
V.  CommonweaWi,  4  Mete  (Ky.)  66;  although  in  Evaru  v.  State,  58  Ind. 
587,  it  was  held  that  the  failure  of  the  court  to  appoint  a  guardian  ad  litem 
was  not  a  cause  for  a  new  triaL 

c.  Complaint  or  hulictmnU,  AUegatione  in.  Sufficiency  qf,  etc, — ^The  statutes 
provide,  generally,  that  the  prosecution  shall  be  in  the  name  of  the  state. 
And  it  would  not  be  proper  to  join  the  mother  with  the  state  in  a  proceeding 
to  fix  the  paternity:  Slate  v.  Colline,  85  N.  C.  511.  In  Vermont,  it  is 
indispensable  that  the  complaint  be  in  writing:  State  v.  Simons,  30  Vt. 
620;  and  signed  and  sworn  to,  but  the  complaint  need  not  so  state:  Groves 
V.  Adcuns,  8  Id.  130.  A  supplemental  complaint  in  the  superior  court  ueed 
not  be  sworn  to  in  Massachusetts:  Sabin  y.  Jones,  119  Mass.  167.  The 
complaint  is  sufficient  if  it  inform  the  defendant  of  the  nature  of  the  cause  of 
action,  and  is  so  explicit  that  judgment  thereon  could  be  used  as  a  bar 
to  another  prosecution  for  the  same  cause:  J)e  Priest  v.  State,  68  Ind.  569. 
I'hus  a  complaint  duly  verified  as  follows:  "£.  B.  complains  of  J.  D.,  and 
■ays  that  she  is  pregnant  with  a  child,  which,  if  born  alive,  will  be  a  bastard, 
and  that  said  J.  D.  is  the  father  of  said  bastard  child,'*  is  sufficient:  Dibble  y. 
State,  48  Id.  470;  and  see  liuH  v.  Ayres,  116  Mass.  263,  for  further  illustra- 
tion. The  complaint  need  not  state  where  the  mother  resides:  Beeman  v. 
State,  5  Blackf.  165;  StaU  y.  Demoss,  4  Ind.  189;  Neff  v.  StaU,  3  Id.  564; 
Zvjeifel  V.  State,  27  Wis.  396;  nor  at  what  time  and  place  the  child  was  be- 
gotten; nor  that  the  complainant  and  defendant  were  not  married  at  the  time 
of  the  allied  conception  nor  at  the  commencement  of  the  action,  that  being 
sufficiently  implied  in  the  statement  that  the  child,  '*  if  bora  alive,  will  be  a 
bastard:'*  Zwe\fel  y.  Stale,  supra:  and  a  failure  to  state  the  sex  of  the  child  is 
no  ground  for  reversal:  liichmond  v.  State,  19  Id.  307;  but  the  proceedings 
will  be  quashed  in  Tennessee  if  they  do  not  show  that  the  child  is  likely  to 
become  a  county  charge:  State  v.  Jameson,  3  Heisk.  108;  and  an  indictment 
allegiug  that  the  defendant  was  the  *'  farther  "  of  the  child  was  held  bad:  Stale 
V.  Casjtary,  1 1  Rich.  356.  Particularity  in  setting  forth  the  time  and  place 
of  the  act  causing  the  pregnancy  is  not  necessary.  Thus  where  the  complaint 
set  forth  that  the  child  was  begotten  on  the  fifteenth  day  of  May  last,  and 
was  not  dated,  but  was  sworn  to  on  the  thirteenth  day  of  January,  a.  d. 
1840,  it  was  held  sufficient:  Marston  v.  Jenness,  12  N.  H.  137.  And  where 
the  declaration  states  the  time  as  between  two  dates,  the  jury  are  authorized 
to  find  the  defendant  guilty  on  sufficient  proof,  although  the  child  was  begot- 
ten outside  of  the  dates  mentioned:  Holbrook  v.  Knight,  67  Me.  244;  and  a 
complaint  made  March  20,  1880,  is  not  invalidated  by  uncertainty  as  to 
whether  the  pregnancy  was  caused  Septcm1»er  15,  October  1,  or  15,  1879: 
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HjmUion  v.  People,  46  Mich.  186;  S.  0.,  9  N.  W.  Rep.  247;  and  a  difference 
between  the  examination  of  a  complainant  by  the  magistrate  and  her  snbee- 
quent  oomplaint^  in  stating  the  time  of  the  begetting,  is  not  a  fatal  defect  in 
the  process:  iSa^«v./a>m{n(7,  13Qray,538.  ItwasheldiniTtftfv.  P0op^2N. 
W.  Rep.  175,  that  if  the  complaint  set  ont  with  particularity  the  time,  place, 
aud  circumstances  of  the  connection  causing  the  pregnancy,  it  was  error  to 
permit  the  prosecutrix,  on  the  trial,  to  show  that  such  connection  occurred 
at  another  time  and  place:  Hull  y.  People^  41  Mich.  167;  S.  C,  2  N.  W.  Rep. 
175.  The  contrary  was  held  in  Kennedy  ▼.  Shea,  110  Mass.  152;  and  in  Btu- 
itetC  V.  AlboU^  4  Gray,  69,  it  was  held  that  such  a  complaint  was  supported 
by  evidence  that  the  parties  had  intercourse  at  the  time  and  place  named, 
and  also  at  another  time  and  place,  and  that  the  child  was  begotten  by  one 
of  these  acts  of  intercourse,  if  the  complainant  does  not  know  at  which  «>f 
these  times  the  child  was  begotten.  A  complaint  in  a  suit  by  a  town  aver- 
ring that  the  mother  at  all  times  n^lected  and  omitted  to  bring  forwanl. 
in  her  own  name,  and  prosecute  to  final  judgment,  her  suit  for  the  mainte- 
nance of  the  child,  is  a  sufficient  averment  of  her  neglect:  FuUer  ▼.  Hamptcn, 
5  Conn.  416;  Chaplin  v.  Nartshome,  6  Id.  42.  Where  the  defendant  ia 
charged  to  be  the  father  of  two  children,  whilst  it  would  have  been  better 
practice  to  have  indicted  him  for  two  distinct  offenses,  and  punished  him, 
upon  conviction,  for  each  offense  separately,  yet  the  fioct  that  he  was  charged 
with  but  one  offense  in  being  the  father  of  two  children  is  no  ground  of  ac- 
quittal: Davis  ▼.  Stale,  58  Ga.  170.  Two  indictments  might  be  sustained 
against  the  father  of  two  bastard  children  bom  at  one  birth,  but  the  indict- 
ment and  the  recognizance  should  describe  each  child  by  name,  complexion, 
hair,  and  sex,  or  by  some  means  so  as  to  identify  them:  State  v.  Derrick,  I 
McMulL  338. 

d.  Place  where  Complaint  to  he  Made,  and  how  Affected  hy  Place  of  Birth, 
Reeidence,  or  Settlement, — ^The  proceedings  for  the  affiliation  of  a  bastard  and 
to  compel  aid  from  its  father  for  its  support  are  in  their  nature  confined  to 
causes  arising  within  the  state;  they  are  altogether  a  matter  of  internal  police, 
and  in  their  very  nature  exclusively  local:  Oraham  v.  Monaergh,  22  Vt.  643; 
consequently  the  statute  does  not  apply  to  a  case  where  the  child  lives  out  of 
the  state,  even  though  begotten  in  the  state:  Su^n  v.  Peopie,  43  Mich.  37; 
S.  C,  4  N.  W.  Rep.  509,  or  where  it  is  bom  out  of  the  jurisdiction  and  its 
mother  has  no  domicile  within  the  jurisdiction:  Id.;  Egleean  v.  Battles,  26 
Vt  548;  Chraait  v.  Barry,  9  Allen,  459;  Reg.  v.  Blant,  3  New  Sess.  Cas.  597; 
but  if  the  mother,  at  the  time  of  the  birth,  is  a  bona  fide  resident  of  the  state, 
and  the  birth  of  the  child,  by  accident  or  during  a  temporary  absence,  occurs 
out  of  the  state,  the  mother  is  entitled  to  her  remedy  under  the  statute: 
Effeaon  v.  Battles,  supra;  and  in  Wisconsin  the  father  of  an  illegitimate  child 
begotten  within  but  bom  without  that  state  is  liable  for  its  support:  Duf>>* 
V.  State,  7  Wis.  072.  The  statute  in  Illinois  is  not  limited  to  residents  of  a 
state,  and  there  a  non-resident  female  may  prosecute  a  complaint:  Kolbf  v. 
People,  85  IlL  336.  In  Rhode  Island  if  the  mother  has  no  legal  settlement, 
the  complaint  may  be  brought  by  the  overseers  of  the  poor:  State  v.  Jiustey, 
12  R.  I.  477.  A  complaint  in  Massachusetts  may  be  maintained  if  the  child 
is  bom  there  and  both  the  parents  reside  there  at  its  birth,  although  it  w.'is 
begotten  in  Canada,  and  both  the  parents  then  resided  there:  McPadden  v. 
Frye,  13  Allen,  472.  In  some  of  the  states  the  complaint  may  be  prosecuted 
in  the  place  where  the  mother  has  her  settlement:  AUen  v.  Ford,  1 1  Vt.  307; 
StaU  V.  Roberts,  10  Ired.  L.  350;  StaU  v.  Jenkins,  12  Id.  121;  StaU  v.  Eltim, 
Phill.  L.  460.    In  Indiana,  the  complaint  must  be  commenced  in  the  place 
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of  the  defendant's  residence,  if  he  is  a  resident:  Hawley  y.  State ^  69  Ind.  98. 
In  otlier  states,  the  place  of  the  child's  birth  determines  where  the  complaint 
mnst  be  brought:  DaUy  v.  OverseerB,  21  N.  J.  L.  491;  IlawJuns  v.  Stale^  Id« 
690;  Edmonds  y.  StcOe,  6  Humph.  94;  People  v.  Harty,  13  N.  W.  Rep.  829 
(Mich.);  and  in  Georgia  it  was  held  an  indictment  would  not  lie  in  one 
county  when  the  child  was  begotten  and  bom  in  another:  IJvffv.  State^  29 
Ga.  424.  But  in  Indiana  it  was  said  that  any  unmarried  woman  residing  in 
this  state  might  make  a  complaint  without  regard  to  the  plaoe  where  the 
child  was  bom:  Cooper  v.  Stale,  4  Blackf.  316. 

e.  Evidence  in  Proceedings  for  Affiliation, — ^By  far  the  greater  number  ol 
canes  has  arisen  under  this  branch  of  the  subject,  and  the  questions  involved 
in  it  are  not  of  so  statutory  a  character  as  those  falling  under  the  other  heads. 
For  oonyenienoe  of  reference  the  oases  will  be  classified,  and  we  will  treat — 

(1.)  Q/*  CompeUney  of  CompUumani  or  D^endanl  ae  Witness, — ^The  rale 
is  well  settled  that  the  mother  is  a  competent  witness  in  a  prosecution 
for  bastardy:  Rex  v.  Bramley,  6  T.  R.  330;  United  States  v.  Collins,  I  Craucb 
C.  Ct.  592;  Satterwhitc  y.  StaU,  32  Ala.  578;  Booth  v.  HaH,  43  Conn.  480;  Stale 
V.  Han,  23  Ind.  539;  Dean  v.  StaU,  89  Id.  483;  Earp  v.  CommonvoeaUh,  9  Dana, 
301;  Murphy  v.  Spence,  9  Gray,  399;  Savage  v.  Reardon,  11  Id.  376;  Hyde 
V.  Chapin,  2  Gush.  77;  Connelly  v.  Bvrrill,  10  Id.  492;  Reed  v.  Haskhu,  116 
Mass.  198;  State  v.  Henderson,  Phill.  L.  229;  Warlick  y.  While,  76  N.  C.  175; 
Commonwealth  v.  WefUz,  1  Ashm.  269;  State  v.  Ingram,  4  Hayw.  221 ;  Stale 
V.  Adams,  1  Brev.  279;  Mather  y.  Clark,  2  Ark.  209;  Sherman  v.  Johnson, 
20  Vt.  567.  Formerly,  in  some  of  the  states,  the  rule  prevailed  that  the 
mother,  to  be  a  competent  witness,  must  have  accused  the  father  in  the  time 
of  her  travail  and  roust  remain  constant  in  her  accusations:  Blahe  v.  Junkins, 
35  Me.  433;  Beats  v.  Furbish,  39  LI.  469;  Drowwt  v.  Stempson,  2  Mass.  443; 
McManagiU  v.  Ross,  20  Pick.  99;  C^mm&nweaUh  v.  Cole,  5  Mass.  517;  StUes 
v.  Eastman,  21  Pick.  132;  Long  v.  Dow,  17  N.  H.  470;  Rodimon  v.  Reding, 
18  Id.  431;  Marstcn  v.  Jetmess,  12  Id.  137.  The  defendant  in  the  prosecutioD 
is  also  a  competent  witness  for  himself:  People  v.  Starr,  50  111.  52;  State  v. 
Evans,  19  Ind.  92;  Francis  v.  Commonwealth,  3  Bush,  4;  Stale  v.  Mcintosh, 
64  N.  C.  607.  In  Burt  v.  Stale,  79  Ind.  359,  it  was  held  that  the  defendant 
may  be  compelled  to  testify  for  the  prosecution.  That  the  mother,  if  a  mar- 
ried woman,  is  incompetent  to  prove  the  non-access  of  the  husband  will  be 
seen  by  a  reference  to  cases  cited  under  the  head  of  "children  born  during 
wedlock,  legitimacy  of;'*  but  she  may  be  examined  to  prove  criminal  inter- 
course with  another:  Stale  v.  Pettaway,  3  Hawks,  623;  Parker  v.  Way,  15 
N.  H.  45.  And  in  Indiana,  the  rule  making  married  women  incompetent  to 
prove  non-access  has  been  clianged,  and  she  has  been  made  competent  to 
prove  this:  Ouppy  v.  StcUe,  24  Ind.  389. 

(2.)  Preponderance  qf  Evidence  is  SufficienU  to  Convict, — ^It  follows  from  the 
proposition  that  a  prosecution  under  the  bastardy  act  is  a  civil  and  not  a 
criminal  proceeding  (see  ante),  that  the  guilt  of  the  accused  need  not  be  estab- 
lished beyond  a  reasonable  doubt,  as  this  is  a  principle  applicable  to  criminal 
law,  and  that  a  preponderance  of  evidence  is  suf^cient  to  convict:  State  v. 
Nichols,  26  Alh.  L.  J.  458;  8.  C.,  13  N.  W.  Rep.  153  (Minn.);  Semon  v.  Peo- 
pie,  42  Mich.  141;  S.  G.,  3  N.  W.  Rep.  304;  Slate  v.  McOlothlen,  9  Id.  893; 
S.  C.,  24  Alb.  L.  J.  519;  Richardson  v.  Burleigh,  3  Allen,  479;  Walker  v.  State, 
6  Blaokf.  1;  Mann  v.  People,  35  HI.  467;  Moloney  v.  PeopU,  38  Id.  62;  AUi- 
son  V.  Peop^,  45  Id.  37;  People  v.  Christman,  66  Id.  162;  Lewis  v.  People, 
62  Id.  104;  State  v.  McOlothlen,  56  Iowa,  544;  People  v.  CaiUine,  1  Mich.  K.  P. 
140;  Stovall  v.  State,  9  Baxt.  597.     In  Wisconsin,  the  rule  is  different,  and 
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there  the  defendant  can  be  convicted  only  on  testimony  establishing  his  guilt 
beyond  a  reasonable  donbt:  Bdher  y.  State,  2  N.  W.  Rep.  110;  S.  C,  47  Wis. 
Ill;  Van  Taaael  v.  State,  18  N.  W.  Rep.  328.  In  North  Carolina,  th« 
written  examination  of  the  mother  is  prima  /acie  evidence  of  the  guilt  of 
the  accnsed:  StaU  ▼.  Bogen,  79  N.  C.  C09;  State  v.  Patton,  5  Ired.  L.  180; 
Moody  V.  Ooode,  10  Id.  49;  and  in  Iowa,  a  defendant  may  be  found  guilty  ou 
the  unsupported  evidence  of  the  prosecutrix:  StcUe  v.  McOtothUn,  66  Iowa, 
644;  and  where  a  prosecuting  witness  testified  positively  to  the  time  and 
place  of  the  begetting  of  the  child,  that  the  defendant  begot  the  child,  aod 
that  it  was  begotten  in  a  certain  room,  and  other  witnesses  corroborate<l 
her  statements  by  testifying  that  the  parties  were  together  in  tliat  room 
at  that  time,  and  alone,  the  evidence  is  sufScient  to  sustain  a  verdict  for  the 
plaintiff,  no  e^*idenoe  being  offered  for  the  defendant:  Kinder  v.  States  68  Ind. 
4o4. 

(3.)  Evidence  of  Acta  qf  Sexual  Intercowrae  by  Plaintiff'  tcith  Other  Men 
than  Df/endant. — In  a  prosecution  for  bastardy,  evidence  is  admissible  to 
show  that  the  mother  had  sexual  intercourse  with  other  men  at  about  the 
time  the  child  was  begotten,  and  the  mother  may  be  interrogated  on  this 
point:  StaU  v.  Head,  45  Iowa,  469;  Omn  v.  Comnumwealth,  6  Litt.  300;  FtUU 
V.  Overmen,  3  Munf.  405;  Walker  v.  State,  6  Blackf.  1 ;  United  Stales  v.  CU- 
Um,  1  Cranch  C.  Ct.  592;  but  evidence  tending  to  show  that  she  had  illicit 
connection  with  other  men,  and  interrogatories  made  with  a  view  to  elicit 
that  fact  from  her,  must  be  confined  to  a  period  when  in  the  course  of  nature 
it  would  have  been  possible  for  the  child  to  have  been  the  result  of  such  in* 
teroonrse:  Ih^ffiea  v.  StaU,  7  Wis.  672;  Toumeend  v.  StaU,  13  Ind.  357;  Bar- 
reU  V.  StaU,  16  Ark.  630;  Meynecke  v.  StaU,  68  Ind.  401;  Sterling  v.  SUrliny, 
41  Vt.  80;  Knight  v.  Morse,  54  Id.  432;  Crawford  v,  StaU,  7  Baxt.  41 ;  Bman 
V.  Dngan,  126  Mass.  176;  SaUus  v.  Jones,  1 19  Id.  167:  PauU  v.  Padeyord,  16 
Gray,  263;  Mdi/p  v.  Oray,  4  Allen,  435;  Duck  v.  StaU,  17  lud.  210.  If  the 
defendant  admit  that  he  had  sexual  intercourse  with  the  plaintiff,  evidence 
on  his  part  that  she  had  had  connection  with  other  men  about  nine  montha 
before  the  birth  of  the  child  may  be  rejected,  and  ho  may  be  confined  to 
proof  of  the  general  character  of  the  mother:  Falls  v.  Overseers,  3  Munf.  495; 
and  if  the  mother  testifies  to  the  particular  time  when  she  was  impregnated, 
and  gives  the  reasons  for  her  belidE,  it  is  not  error  to  refuse  to  instruct  the 
jury  that  if  they  believe  she  had  connection  with  another  man  about  the  time 
when  the  child  was  begotten,  this  would  destroy  her  competency  as  a  wit- 
ness to  prove  that  the  defendant  was  the  father:  Kinlntr  v.  Stale,  45  Ind. 
175;  and  if  she  testified  that  she  never  had  intercourse  with  any  other  man  than 
the  defendant,  it  is  not  error  to  exclude  evidence  of  the  contents  of  letters  of  a 
** vulgar**  or  "indecent**  character  written  by  her,  offered  "to  contradict 
her,  and  to  prove  her  intercourse  with  other  men,*'  if  it  did  not  apfjear  that 
they  contained  admissions  or  statements  of  her  intercourse  with  other  men 
at  or  near  the  time  of  the  probable  inception  of  her  pregnancy:  Bower  v. 
Beed,  103  Mass.  46.  But  in  Ztoe^el  v.  State,  27  Wu.  396,  it  was  held  that 
evidence  tending,  alone  or  in  connection  with  other  evidence,  to  show  tiiat 
some  other  man  (though  not  identified)  was  alone  with  the  prosecutrix  at 
minsual  and  suspicious  times  and  places  should  be  suffered  to  go  to  the  jury. 
In  Low  V.  Mitchell,  18  Me.  372,  the  complainant  was  nut  obliged  to  answer 
whether  she  had  had  sexual  intercourse  with  another  man  about  the  same 
time  with  the  man  charged  with  being  the  father  of  the  child;  and  although 
€>vidence  to  this  effect  was  admitted  in  StaU  v.  Britl,  78  N.  C.  439,  it  whs 
li«  Id  not  to  overcome  tlie  statutory  presumption  created  by  the  oath  of  the 
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mother,  in  Slate  v.  Pcwish,  83  lil.  613;  State  v.  BenneU,  75  Id.  305;  and  in 
the  former  case  it  was  held  incompetent,  and  in  the  latter  its  exclusion  was 
held  no  error. 

(4.)  Evidence  qf  ReeembUmce  of  Child  to  Defendant, — Evidence  that  the 
child  resembled  the  man  with  whom  the  alleged  intercourse  was  had, 
was  held  adnilLsihle  in  State  v.  Britt,  78  N.  C.  4^;  the  jury  may  take  tliia 
into  consideration  if  they  6nd  it  to  exist  on  an  inspection  of  the  child  and 
the  putative  father:  Ftnnegan  v.  Dvgan^  14  Allen,  197;  and  the  child  may 
properly  be  exhibited  to  the  jury,  and  its  appearance,  complexion,  and  fea- 
tures are  legitimate  subjects  for  the  r-omments  of  the  counsel  in  connection 
with  the  evidence  in  the  case:  OUTnanUm  v.  //am,  38  N.  Y.  108;  and  this 
was  held  proper  in  Stale  v.  Smith,  54  Iowa,  104;  S.  C,  37  Am.  Rep.  192;  S. 
C,  0  N.W.  Rep.  153,  where  the  child  was  two  years  and  one  month  old.  Bat 
evidence  of  resemblance  was  not  allowed  in  Eddy  v.  Oray^  4  Allen,  435; 
Umted  States  v.  Collins,  1  Cranch  C.  Ct.  592;  Warlick  v.  White,  76  N.  0. 
175;  and  evidence  as  to  the  child's  eyes  is  inadmissible  and  improper:  PeopU 
ex  rel.  Fuller  v.  Carney,  16  N.  Y.  Week.  Dig.  262.  In  State  v.  Boieles,  7 
Jones  L.  579,  it  was  held  that  the  defendant  had  a  right  to  show  that  the 
child  did  not  resemble  him;  and  the  defendant  may  prove  that  the  child  has 
no  likeness  to  him,  or  that  it  resembles  another  man  who  had  opportunities 
of  illicit  intercourse  with  the  mother;  but  proof  that  the  child  resembled  the 
children  of  another  man  without  showing  in  what  particular,  or  that  such 
children  resembled  their  father  rather  than  their  mother,  is  too  vague  and 
indefinite,  and  is  properly  excluded:  Paulk  v.  State,  52  Ala.  427. 

(5.)  RejnUatimi  or  Rumor  as  Evidence  qf  Paternity, — Paternity  is  provable 
by  reputation:  Morris  v.  Stoaney,  7  Heisk.  591;  and  reputation  may  be  heszd 
to  establish  the  pedigree  of  illegitimate  children:  Ibrd  v.  Ford,  7  Humph. 
92;  but  evidence  of  a  rumor  that  the  defendant  had  been  improperly  intimate 
with  the  relatrix  is  incompetent,  even  on  the  cross-examination  of  a  witneee 
who  had  testified  to  the  defendant's  good  character:  Saint  ▼.  State,  68  Ind. 
i28. 

(6.)  Evidence  qf  Complainani*s  Oeneral  Character — Evidence  as  to  her  Prosti- 
tution,— Evidence  tending  to  show  the  complainant's  bad  reputation  for  truth 
is  admissible:  Warlick  v.  White,  76  N.  C.  175;  both  prior  and  subsequent  to 
the  time  when  the  controversy  arose:  Sterling  v.  Sterling,  41  Vt.  80;  and  see 
Lord  V.  Schtceiring,  Thach.  Cr.  Cas.  26;  and  her  general  character  for  chastity 
may  be  inquired  into:  Short  v.  StcUe,  4  Harr.  568;  and  nuiy  be  proved  to 
weaken  or  discredit  her:  Sword  v.  Neetcr,  3  Dana,  453;  and  evidence  of 
her  former  character  was  held  admissible  in  Lord  v.  Sditoeiring,  Thach.  Cr. 
Gas.  26;  but  in  Commontoeallh  v.  Moore,  3  Pick.  194,  it  was  held  that  the 
general  character  of  the  complainant  for  chastity  previous  to  her  connection 
with  the  respondent  was  bad  was  not  admissible;  and  in  Warlick  v.  White, 
76  N.  C.  175,  evidence  offered  to  prove  her  bad  character  for  chastity  during 
the  life  of  her  husband,  and  before  the  birth  of  the  child,  was  held  iucom- 
potent;  and  in  Walker  v.  State,  6  Blackf.  1,  it  was  said  that  inquiry  into  the 
general  moral  character  of  a  witness  should  not  be  what  it  was  at  any  former 
time,  but  what  it  was  at  the  time  of  the  triaL  Evidence  of  the  general  moral 
character  of  the  relatrix  can  not  be  supplemented  by  evidence  particularizing 
in  what  respect  it  is  bad:  Itawles  v.  State,  56  Ind.  433.  Evidence  of  common 
prostitution  is  cot  competent  to  impeach  the  mother:  Spears  v.  Forre»t,  15 
Vt.  435;  nor  is  evidence  to  show  that  she  was  reputed  to  be  a  common  pros* 
titute  before  the  child  was  begotten :  Monte  v.  Pineo,  Id.  281 ;  or  that  she 
Ims  had  such  a  reputation  for  three  years  preceding  the  accusation:  Sidei- 
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higer  v.  BueUin^  64  Me.  371;  and  it  is  not  eonip<*t«nt  to  ask  the  mother 
whether  for  two  years  Ust  she  had  not  been  an  inmate  of  a  common  brothel: 
Dujien  V.  State,  7  Wis.  672. 

(7.)  Evidence  and  Siatem/tiUs  to  Imptaeh  or  CorroUortUe  ComplainasU;  henm 
i^  her  Credibility, — ^The  statements  made  by  the  compUuuaut  during  hereon- 
Hnement,  as  to  the  paternity  of  the  child,  are  not  admissible  to  confirm  her 
testimony:  Ridtmond  v.  Stat^^  19  Wis.  307;  butseo  contra:  HohbituT,  tSmifh, 
17  Conn.  182;  nor  are  the  declarations  of  the  atten<ling  physician,  made  to 
her  daring  her  travail,  as  to  her  eondition  and  peril:  Eddy  v.  Oray,  4  Allen* 
435.  But  evidence  of  acts  of  familiarity  between  lier  and  the  defendant  at 
a  time  before  the  child  was  begotten  were  held  sdmissible  to  corroborate  her 
statements  as  to  the  jiatemity  of  the  child,  in  Cole  v.  Mannimj^  2  L.  R.,  Q.  B., 
611;  and  admissions  of  the  respondent  that  he  was  the  father,  and  his 
promise  to  many  the  mother,  although  not  of  themselves  sufficient  to  sustain 
the  proeecntion,  may  t>e  given  in  evidence  to  corroborate  the  complainant's 
testimony:  Woodicard  v.  Shawt  18  Me.  304.  Evidence  that  the  complainant 
hail  told  others  tlmt  she  did  not  know  who  the  father  was,  and  that  no  man 
had  ever  had  sexual  intercourse  with  her,  should  be  admitted:  Thompion  v. 
Slate,  13  Ind.  473.  It  is  admissible  to  discredit  her  testimony  by  disproving 
what  she  swore  to  on  the  preliminary  examination  before  the  justice:  Iiolme% 
V.  State,  1  G.  Greene,  150;  where  the  defendant  introduced  a  witness  who  testi* 
fied  that  the  complainant  in  a  certain  conversation  had  said  tliat  the  defendant 
was  not  the  father,  the  complainant  herself  is  competent  to  contradict  him: 
Jud^fon  V.  Blanehard,  4  Conn.  557;  and  where  on  cross-examination  the  com- 
plainant testifies  that  her  mother  told  her  that  she  must  tell  the  doctor  during 
her  travail  that  the  defendant  was  the  father,  whereupon  the  defendant  in- 
sisted that  the  complainant's  mother  instigated  her  falsely  to  prefer  this  charge 
against  him,  she  may  introduce  evidence  showing  that  prior  to  this  time  she 
tuul  informed  her  mother  that  lie  was  the  father:  Manrje  v.  Holmes,  7  Allen, 
136;  and  proof  by  other  witnesses  that  the  complainant  has  made  statements 
in  reference  to  the  paternity  of  the  child^  inconsistent  with  her  statements 
upon  the  stand,  entitles  her  to  call  witnesses  to  sustain  her  general  good 
reputation  for  truth:  Sweet  v.  Sherman,  21  Vt.  23.  n  instruction)  that  if 
the  evidence  impeaching  the  prosecuting  witness  is  so  strong  as  to  satisfy  Uie 
minils  of  the  jury  that  they  could  not  believe  anything  she  may  testify  to  they 
should  find  for  the  defendant,  is  correct:  Sfnvey  v.  State,  8  Ind.  405.  The 
credibility  of  the  complaining  witness  is  a  matter  for  the  determination  of 
the  jury:  WiUon  v.  People,  26  HI.  434;  McCvUough  v.  StaU,  14  Ind.  391; 
McFarland  v.  People,  72  HI.  368.  The  defendant,  being  liable  to  be  charged 
with  the  support  of  the  child,  has  a  direct  interest  in  the  result  of  the  prose* 
cution,  while  the  relatrix  has  no  such  interest,  and  these  facts  may  be  con- 
sidered by  the  juiy  in  weighing  their  testimony:  DaHey  v.  State,  28  Ind.  285; 
but  in  John  Z>.  C.  v.  State,  16  Fla.  554,  it  was  said  that  the  mother  had  an 
interest  in  the  result  which  may  be  taken  into  consideration  by  the  jury  in 
weighing  her  credibility  as  a  witness,  and  the  court  should  so  instruct  the 
jury  when  requested  to  by  the  defendant's  counsel.  The  jury  may  consider 
in  determining  the  credibility  of  the  complainant  the  youth  of  the  defendant* 
sud  the  testimony  of  the  relatrix  that  he  had  never  had  any  conneotio^  with 
hvr  but  once,  previous  to  which  she  had  had  no  intimacy  with  him  whatever, 
and  had  not  since  intimated  her  condition  to  him  or  asked  reparation  except 
by  instituting  the  prosecution:  O* Brian  v.  SUUe,  14  Ind.  460.  If  the  court,  in 
instructing  the  jury  in  relation  to  the  consideration  to  be  given  to  the  interest 
of  the  relatrix  in  determining  her  credibilty,  stated  '*  that  she  lias  an  interest 
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in  establishing  the  interest  of  her  bastard  child,  and  also  in  recovering  a  jndg- 
ment  for  money  for  the  maintenance  of  said  child,  and  of  such  recovery,"  if 
any,  she  **get8  nothing,  and  has  no  interest  other  than  that  arising  from  her 
relationship  to  the  bastard  child,  such  recovery  being  solely  for  the  support 
and  maintenance  of  said  child,'*  the  last  sentence  in  connection  with  the  for- 
mer part  of  the  instruction  could  not  mislead  the  jury,  and  the  instruction, 
taken  as  a  whole,  is  not  erroneous:  Decker  v.  StcUe,  53  Id.  552.  But  an  in- 
struction that  the  evidence  of  the  relatrix  should  have  more  weight  than  that 
of  the  defendant,  as  he  has  an  interest  in  the  result  of  the  prosecution  and 
she  has  not,  is  erroneous:  BawUs  v.  Stale,  56  Id.  433. 

(8.)  MUcellaneous  Questions  aa  to  Admisgibility  of  Evidence. — Proof  of  the 
paternal  descent  of  natural  children  may  be  made  in  the  Allowing  ways:  1. 
By  all  kinds  of '  private  writings  in  which  the  father  may  have  acknowledged 
the  bastard  as  his  child,  or  may  have  called  him  so;  2.  By  evidence  that  the 
mother  was  living  in  a  state  of  concubinage  with  him,  and  resided  in  his  hoose 
at  the  time  the  child  was  conceived;  3.  By  evidence  that  the  father,  either  in 
public  or  private,  acknowledged  the  child  as  his,  or  called  it  his  child  in  con* 
versation,  or  caused  it  to  be  educated  as  such:  BadiUo  v.  Tio,  6  La.  Ann.  129. 
Where  the  father  of  a  natural  child  did  not  sign  the  registry  of  baptism  in 
which  he  is  named  as  its  father,  and  was  not  apprised  of  the  existence  of  the 
act,  it  can  have  no  effect  on  him  or  hia  representatives;  nor  does  a  recital  in 
a  register  of  baptism  signed  by  a  residuary  legatee,  stating  that  the  testator 
was  the  grand^ther  of  the  child  of  an  alleged  natural  daughter,  prove 
the  paternity  of  the  daughter,  even  against  the  residuary  legatee:  Id.  Evi- 
dence of  the  declarations  of  the  relatrix  of  her  affection  for  others  than 
the  defendant  is  not  admissible:  RavciUs  v.  State,  56  Ind.  433.  A  letter  writ- 
ten by  the  defendant  between  seven  and  eight  months  before  the  time  of  the 
alleged  conception  is  admissible  as  tending  to  show  the  character  of  the  inti- 
macy between  them:  BeeT»  v.  Jachnan,  103  Mass.  192;  and  for  the  same 
purpose  evidence  of  acts  of  sexual  intercourse  before  the  time  of  the  beget- 
ting of  the  child  is  admissible:  Thayer  v.  Datfie,  38  Vt.  163;  Norfolk  v.  Qay- 
lord,  28  Conn.  309;  but  the  plaintiff  can  not  introduce  evidence  that  ^^^  or 
six  years  previously  she  had  hail  a  child  by  the  respondent,  which  he  and 
his  relations  acknowledged  as  his:  Boyle  ▼.  BumeU,  9  Gray,  251.  And  a 
compromise  of  a  bastardy  prosecution  by  the  defendant  is  not  an  admission 
of  his  guilt,  and  not  admissible  as  such:  Martin  v.  StctJte,  62  Ala.  119.  Evi- 
dence of  the  defendant's  impotency  is  proper,  as  it  would  be  a  complete  de- 
fense: State  V.  Broadway,  69  K.  G  411;  and  where  the  proceedings  are 
brought  into  the  circuit  court,  the  accusatory  affidavit  of  the  mother  as  well 
as  that  of  the  defendant  are  both  evidence  to  be  considered  by  the  jury: 
Oneal  ▼.  State,  2  Sneed,  215;  but  the  record  of  a  judgment  in  an  action  ol 
seduction  by  the  relatrix  against  the  defendant  is  not  admissible  to  prove 
the  fact  of  sexual  intercourse:  Qlenn  v.  Staii',  46  Ind.  368.  It  is  competent 
for  the  state  to  prove  that  the  defendant,  on  hearing  of  the  pregnancy  of  the 
relatrix,  bought  medicine  to  procure  an  abortion:  Mellvain  v.  Stale,  80  Id. 
69;  see  Svoeet  v.  Sherman,  21  Vt.  23.  Depositions  are  admissible  in  bastardy 
proceedings:  State  v.  Hickerson,  72  N.  C.  421;  but  where  the  deposition  of 
the  mother  was  taken  before  suit  was  commenced,  and  without  notifying 
the  defendant,  who  lived  within  six  miles,  it  is  not  admissible,  although  the 
mother  is  dead:  McDonald  v.  Hobby,  1  Boot,  154;  and  see  McCoy  v.  People^ 
71  lU.  111. 

f.  Death  or  Marriage,  Slffeet  €(f,  on  Proceedings, — ^In  Rollins  v.  Chambers,  49 
\'t.  515,  it  was  held  that  the  right  of  a  mother  to  prosecute  the  putative 
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father  dies  with  her;  bnt  in  People  v.  Nixon^  46  IH.  353,  the  oonrt  decided 
that  her  death  did  not  abate  proceedings  commenced  during  her  life,  as  the 
object  was  to  compel  the  patative  father  to  secure  the  public  as  well  as  the 
mother  against  liability  for  its  support.  In  8t€Ue  v.  WiUiauM,  8  Ind.  191,  it 
was  held  that  the  right  of  action  for  bastardy  survived  against  the  represent- 
atives of  the  defendant;  but  the  contrary  rule  was  laid  down  in  ClanenU  v. 
Durham^  7  Jones  L.  100.  Ordinarily  the  marriage  of  the  relatrix  is  no 
ground  for  the  dismissal  or  abatement  of  the  proceedings:  Jioth  v.  JaeobSj  21 
Ohio  St.  646;  Austin  v.  PickeU,  9  AU.  102;  but  the  marriage  of  the  com- 
plainant and  defendant  terminates  the  proceedings:  Gordon  v.  Amidon^  36 
Vt.  735;  Moron  v.  SUUe,  73  Ind.  208.  The  rule  was  laid  down  in  Stale  ▼. 
BeaUy,  16  N.  W.  Hep.  149,  that  if  the  chUd  was  bom  dead  after  the  insti- 
tution of  the  proceedings  but  before  the  trial,  the  action  abated.  The  death 
of  the  child  after  issue  was  regarded  as  proper  matter  for  a  plea  puit  darrein 
€onlinuanc€,  but  not  as  ground  for  a  motion  to  dismiss  the  prooeedingi,  in 
SaUerwkUe  v.  SUxitt  32  Ala.  578;  and  in  such  a  case,  if  the  defendant  is  found 
guilty,  the  court  may  make  an  allowance  for  the  expenses  prior  to  its  death: 
SmiU^  V.  Lndf  37  Me.  546;  or  for  so  much  of  the  amount  fixed  by  statute  as 
shall  have  accrued  between  the  birth  and  death  of  the  child:  HausktHs  v. 
People,  82  HI.  193.  It  was  said  that  the  fact  that  after  the  verdict  bnt 
before  the  judgment  the  child  was  bom  dead  was  no  reason  why  the  judg- 
ment should  not  be  rendered  against  the  defendant  for  whatever  sum  seemed 
just  to  the  court:  Evans  v.  Staie,  58  Ind.  587;  and  Meredith  v.  WaU,  14 
Allen,  155,  held  that  a  complaint  for  the  support  of  a  bastard  during  its  life 
might  be  commenced  and  maintained  after  its  death. 

g.  Amount  AUotcable  for  Maintenance, — ^The  amount  allowable  for  the 
maintenance  of  a  bastard  child  is  lar^ly  discretionary:  Commonwealth  v.  Sand* 
/ord,  5  Litt.  28^;  Allen  v.  State,  4  Bhkckf.  122;  Addison  v.  Commonwealth,  4 
Binn.  541;  Hoffman  v.  State,  17  Wis.  596;  and  the  sum  may  be  for  the  future 
as  well  as  for  the  past  support  of  the  chOd:  Hoffman  v.  Stale,  supra;  Speiger 
V.  Staie,  32  Id.  400.  The  discretion  of  the  court  should  be  exercised  with 
reference  to  the  character  of  the  parties  and  their  situation  in  life:  Hoffman 
y.  Stale,  supra.  The  court  may  allow  for  the  lying-in  exjienses  of  the  mother: 
Speiger  v.  Stale,  supra;  Andrew  v.  Caiherine,  16  Fhk  830;  Sh^er  v.  Com- 
snonwealth,  3  YeatM,  39;  Comstock  v.  Weed,  2  Conn.  155;  Judson  v.  ^^i- 
chard,  4  Id.  557.  Although  the  statute  does  not  authorize  the  court  to 
require  their  pajrment  eo  nomine:  Speiger  v.  State,  supra.  Thus  in  Judson  v. 
Blanchard,  an  allowance  as  part  of  the  maintenance  of  two  charges  for  the 
board  of  the  mother  for  seven  weeks  each,  the  board  and  wages  of  a  nurse,  and 
sundry  articles  of  clothing  for  the  mother,  these  expenses  being  found  to  be 
necessarily  incurred  for  the  child  at  its  birth  and  for  the  nursing  of  the  same, 
was  held  to  be  authorized  by  statute.  But  in  AUen  v.  StcUe,  4  Blackf.  122, 
it  was  held  that  damages  for  the  seduction  of  the  mother  and  the  expenses 
of  her  lying-in  were  not  recoverable.  And  nothing  is  to  be  given  by  way  of 
damages  for  the  charges  of  the  child's  funeral:  Penfield  v.  Norton,  1  Root,  345. 

h.  Discharge  by  Justice,  when  Bars  Subsequent  Proceedings. — ^An  adjudica- 
tion by  two  justices  of  the  peace  in  favor  of  a  party  charged  with  being  the 
father  of  the  child  is  a  bar  to  a  second  proceeding  against  him  respecting  the 
same  matter:  Thager  v.  Overseers,  5  Hill,  443;  but  where  a  person  charged 
before  a  justice  with  being  the  father  was  on  the  examination  of  the 
mother  discharged  by  the  justice,  the  discharge  is  no  bar  to  a  subsequent 
prosecution  for  the  same  offense:  Davis  v.  State,  6  Blackf.  494;  and  if  the 
defendant  is  discharged  on  account  of  the  failure  of  the  relator  to  appear,  the 
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judgment  not  being  on  the  merits  it  no  bar  to  farther  prosecution:  Siaie  ▼» 
Barbour,  17  Ind.  526. 

i.  Appearance  of  Defendant,  Neeemly  and  Bfffeei  qf^-OhjettioM,  whem 
must  he  Taken,— A  prosecution  for  bastardy  lieing  a  civil  proceeding,  a  trial 
may  be  had  without  the  personal  appearance  of  the  defendant:  Stokes  v.  San- 
6om,  45  N.  H.  274;  7'ratoick  v.  Davin,  A  Ala.  328;  and  an  order  of  affiliation 
may  be  made  npou  the  defanlt.of  the  defendant  to  appear:  Blood  v.  Morrill, 

17  Vt.  598;  nor  is  it  any  objection  to  the  proceedings  that  the  complaiuant 
did  not  appear  in  person  before  the  magistrate  and  testify  upon  the  examina- 
tion of  the  respondent:  Mareton  v.  Jenness,  1 1  N.  H.  156.  If  the  proceedings 
l)efore  a  justice  are  defective,  the  defendant  should  move  to  quash  them  before 
he  appears  and  impliedly  admits  himself  to  be  regularly  in  court:  Trawick  v. 
Oaritt^  4  Ala.  328;  because  after  appearance  it  is  too  late  to  object  ti>  defects 
and  errors  in  tlie  preliminary  proceedings:  Cooper  v.  Littl^ehl^  45  Me.  549; 
Quow  V.  Conlin,  31  Vt.  620;  Walker  v.  Commontoealth,  3  A.  K.  Mai-sh.  355; 
Srhooler  v.  Commonwealth,  Litt.  Sel.  Gas.  89;  although  appearance  would  be 
no  waiver  of  duress  in  giving  a  bond  to  answer  the  complaint:  Finher  v.  SJuU- 
titck,  17  Pick.  252;  so  also  objection  to  defects  in  the  preliminary  proceedings 
can  not  be  taken  for  the  first  time  after  the  case  has  been  removed  to  a  higher 
court:  Ilawea  v.  Chutin,  2  Allen,  402;  De  Priest  v.  State,  68  Ind.  560;  Mur- 
phy V.  Spenee,  9  Gray,  399;  and  after  verdict  and  judgment  it  is  too  late  to 
nuike  any  such  objection:  Williams  v.  Copeland,  5  Allen,  209;  CoUrelly,  State, 
1  N.  W.  Rep.  1008;  StaU  v.  Lee,  7  Ired.  265. 

j.  Bight  to  Compromise  Proceedings  under  the  Bastardy  Act, — The  mother 

18  generally  allowed  to  compromise  her  right  under  the  bastardy  act,  and  to 
settle  a  pending  prosecution:  Martin  v.  State,  62  Ala.  119;  Coleman  v.  Prum, 
4  III.  378;  Hendrix  v.  People,  9  111.  App.  42;  Baker  v.  Roberts,  14  Ind.  552; 
Black  Hawk  Co,  ▼.  Cotter,  32  Iowa,  125;  Burgen  v.  Straughan,  7  J.  J.  Marsh. 
583;  Oetxlaffy,  Seliger,  43  Wis.  297;  and  in  New  Hampshire,  where  a  select- 
man instituted  the  proceedings,  he  can  make  a  valid  compromise:  Hoit  v. 
Cooper,  41  K.  H.  111.  In  Spalding  v.  FUch,  1  Root,  319,  it  was  held  that  if 
a  female  give  a  dischat^  of  all  demands  for  maintenance  of  the  child  of  which 
she  was  pregnant^  and  afterwards  it  turned  out  that  she  was  pregnant  with 
two  children,  the  discharge  would  bar  her  remedy.  In  Indiana  a  mother  can 
not  compromise  a  prosecution  unless  it  is  entered  of  record  in  open  court,  and 
she  consents  to  and  ratifies  it:  StaU  v.  WUaon,  21  Ind.  273;  Pickler  v.  Stale, 
18Id.266;  Beevesy.Eais,Z71d.Uh  Harness y.  Stale, bl  li.  1;  FtsJ^er  v.  State, 
65  Id.  51.  A  note  given  in  settlement  of  such  a  prosecution  is  founded  on  a 
sufficient  consideration:  Havens  v.  Nobbs,  1  Vt.  238;  Holcomh  v.  Stimpson, 
8  Id.  141;  Harter  v.  Johnson,  16  Ind.  271;  but  a  compromise  obtained  by 
fraud  is  b^d:  Kesartee  v.  Cartwell,  31  Ohio  St.  522.  The  rule  that  the  mother 
may  compromise  the  proceeding  does  not  prevail  in  every  state.  In  Maine 
neither  the  mother  nor  the  town  has  the  power  to  settle  a  claim  under  the 
bastardy  act  without  the  consent  of  the  other:  Harmon  v.  MerrHl,  18  Me. 
150;  and  in  Vermont  a  release  by  the  mother  operates  only  to  release  her 
claim,  and  does  not  affect  the  right  of  the  overseers  of  the  poor  of  the  town: 
Sherman  v.  Johnson,  20  Vt.  567,  and  there  such  a  settlement  is  not  available 
against  a  prosecution  by  the  overseer:  Hale  v.  Thimer,  29  Vt.  350;  and  see 
also  Humphrey  v.  Kcuson,  26  Id.  760.  And  in  Kentucky  it  was  held  that 
no  agreement  between  the  mother  and  the  putative  father  would  bar  a  pro- 
ceeding under  the  statute  to  compel  him  to  give  security  for  the  support  of 
the  child:  Commonwealth  v.  Turner,  4  Dana,  511.  In  Maryland  it  was  de- 
cide<l  that,  until  recognizance  given,  the  mother  could  accept  any  sum  she 
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would  oaniid«r  at  an  adequate  oompenaation  for  past  mainteDanoe,  and  tlte 
putative  father  would  be  dieoharged  for  that;  but  where  the  receipt  in  terma 
purported  to  diacharge  the  putative  father  from  liability  for  future  support 
of  the  child,  in  that  respect  it  would  be  whoUy  inoperatiTe,  as  plainly  against 
the  polioy  of  the  law:  Barber  ▼.  State,  24  Md.  383.  The  defendant  must 
plead  the  compromise,  in  order  to  be  able  to  take  advantage  of  itt  Malmm  t. 
State,  76  Ind.  142;  State  Y.WUeon,  16  Id.  134. 


Bom?  V.  MoOoT. 

[90  Alabama,  078.] 

FacnoB  ob  OominsiOH  Msbohant  is  not  Authokizkd  bt  Law  to  Pledge 
goods  of  his  principal  for  his  own  use.  The  party  receiving  such  a  pledge 
and  advancing  his  money  acquires  no  title  as  against  the  principal;  nor 
is  it  material  in  such  a  case  whether  the  pledgee  knew  that  he  was  deal- 
ing with  a  factor  or  not. 

Factor  can  vot  Dibavfibm  his  Own  Tobtioub  Aot  in  pledging  the  goods 
of  his  principal;  the  violation  of  his  authority  is  injurious  to  the  principal 
alone,  and  he  may  ratify  or  confirm  the  act  at  his  pleasure;  but  tiie  factor 
is  estopped  by  his  act,  and  can  not  be  allowed  to  allege  hia  own  violation 
of  authority  to  set  aside  the  transfer  or  to  recover  the  goods. 

Factor  Pledging  Goods  without  Authobitt  can  not  Sdbsbquxntlt 
SsUi  GooDB  and  enable  the  vendees  to  set  aside  the  contract  of  pledge, 
where  the  contract  of  pledge  has  not  been  disaffirmed  by  the  principal; 
and  as  between  the  pledgee  and  the  vendee,  the  pledgee  has  the  better 
title. 

Ir  Facts  of  CSase  abb  Aobebd  upon,  and  the  questions  of  law  alone  are 
submitted  to  the  court  for  its  judgment,  the  court  can  only  respond  to 
the  questions  of  law  arising  from  the  admitted  facts,  and  will  not  infer 
another  fact  and  pronounce  the  law  arising  thereon. 

Principal's  Kecetving  Monet  Arising  from  Sale  of  goods  by  his  factor, 
the  factor  having  previously  pledged  the  goods  without  authority  to  the 
pUuntifT,  will  not  be  regarded  as  a  confirmation  of  the  sale  and  as  a  dis- 
affirmance of  the  pledge  if  the  principal  was  ignorant  of  the  source  from 
which  the  money  came  at  the  time  he  received  it. 

Judgment  of  Coubt  upon  Faci^  will  not  be  Kevissd  where  the 
judge  is  substituted  by  the  consent  of  the  parties  in  lieu  of  the  jury;  if 
the  evidence  be  coiiflicting  and  he  decides  against  the  weight  of  testi- 
mony, or  if  it  would  have  justified  an  inference  of  fact  which  the  court 
refused  to  draw,  this  court  will  not  reverse  his  judgment  merely  because 
it  could  or  might  have  come  to  a  different  conclusion  of  fact  (opinion  on 
rehearing). 

DsKTiHUB  on  an  agreed  state  of  facts.    The  opinion  states  the 


EdmiUon  and  Semfle,  for  the  plaintiffs  in  error. 
Campbell^  contra. 
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By  Court,  Darqan,  G.  J.  The  cotton  sued  for  woa  received 
bj  William  Bower  &  Co.,  as  commisBion  merchants,  from  the 
planters  who  raised  it.  Bower  &  Co.  stored  the  cotton  with  the 
defendants,  Holmes  &  Bott,  who  were  warehouse  keepers,  and 
it  was  entered  on  the  books  of  the  warehouse  in  their  name. 
Shortly  afterwards  Bower  &  Co.  obtained  an  advance  of  money 
for  their  own  benefit  from  McCoy  &  Johnson,  and  pledged  the 
cotton  as  a  security  for  its  payment.  They  gave  to  McCoy  & 
Johnson  an  order  for  the  cotton,  which  being  presented  to  the 
defendants,  they  recognized  the  title  of  the  plaintiffs,  and  their 
clerk  executed  to  them  a  receipt,  showing  that  they  undertook 
to  hold  the  cotton  for  the  plaintiffs,  who  agreed  to  pay  the  stor- 
age. After  this.  Bower  &  Co.  sold  the  cotton  to  Tarleton  & 
Scott,  and  gave  them  also  an  order  for  its  delivery.  The  de- 
fendants recognized  the  title  of  Tarleton  &  Scott,  and  delivered 
them  the  cotton,  which  was  re-stored  with  the  defendants  on  the 
same  day.  The  plaintiffs  demanded  the  cotton  of  the  defend- 
ants, but  they  refused  to  deliver  it;  whereupon  this  suit  was 
brought  whilst  they  held  the  cotton  as  the  property  of  Tarleton 
&  Scott.  The  question  of  law  which  we  propose  to  examine 
arising  on  these  facts  is.  Which  title  is  to  be  preferred — that  of 
the  plaintiffs  or  that  of  Tarleton  &  Scott  ? 

The  principle  can  not  be  doubted,  that  a  factor  or  commission 
merchant  is  not  authorized  by  law  to  pledge  the  goods  of  his 
principal  for  his  own  use.  The  party  receiving  such  a  pledge, 
a  ad  advancing  his  money,  acquires  no  title  as  against  the  prin- 
cipal. Nor  is  it  material  in  such  a  case,  whether  the  pledgee 
knew  that  he  was  dealing  with  a  factor  or  not;  if  he  knew  the 
fact,  he  was  bound  to  know  that  by  law  the  factor  had  no 
authority  to  pledge  the  goods  of  his  principal;  if  he  did  not 
know  that  the  person  with  whom  he  was  dealing  was  a  factor, 
still  his  want  of  knowledge  of  this  fact  could  not  extend  the 
authority  of  the  factor:  Story  on  Agency,  sec.  225,  and  cases  there 
cited.  As  such  an  act  is  not  within  the  ordinary  powers  of  a 
factor,  it  is  clear  that  it  can  not  work  a  divestiture  of  the  title 
of  the  principal;  and  he  may  pursue  the  goods  in  the  hands  of 
the  pledgee,  or  may  bring  trover  against  both  the  pledgee  and 
factor,  or  either  of  them,  at  his  election:  Id.,  sec.  437. 

But  this  violation  of  the  factor's  authority  is  injurious  to  the 
rights  of  the  principal  alone;  he  may  ratify  or  confirm  the  act 
at  his  pleasiure;  and  if  he  is  content  therewith,  no  one  else  can 
complain.  Certainly  it  would  be  contrary  to  all  rule  to  suffer 
the  factor  himself  to  allege  his  own  tortious  acts  as  a  ground 
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fur  setting  aside  the  contract.  He  can  not  bring  trover  or 
detinue  in  Lis  own  name,  and  recover  of  the  pawnee  the 
goods,  on  the  ground  that  he  had  tortiouslj  violated  his  au- 
thority, and  thereby  injuriously  affected  the  rights  of  his  prin- 
dpal.  I  apprehend  that  no  case  can  be  found  where  a  trustee 
or  a  bailee,  who  has  converted  the  goods  intrusted  to  his  care, 
bos  been  allowed  to  recover  the  goods  from  his  vendee,  on  the 
ground  that  he  had  violated  his  authority  in  making  the  sale. 

But  on  the  contrary,  every  one  who  undertakes  to  transfer 
goods,  whether  it  be  by  way  of  pledge  or  sale,  impliedly  stip- 
ulates that  he  has  the  authority  or  the  right  to  do  so;  and  he  must 
be  held  estopped  by  his  act,  and  can  not  and  ought  not  to  be 
allowed  to  allege  his  own  violation  of  authority,  to  set  aside  the 
transfer  or  to  recover  the  goods.  This  principle  of  law  has  fre- 
quently been  recognized  by  this  court.  In  the  case  of  Pistole  v. 
Street,  5  Port.  64,  an  administratrix  having  intermarried,  her 
husband  sold  a  slave  belonging  to  the  estate  of  the  decedent, 
without  authority  from  the  county  court,  and  after  the  death  of 
her  husband  she  brought  suit  against  the  husband's  vendee  to 
recover  the  slave,  on  the  ground  that  he  was  sold  without  au- 
thority. But  this  court  held  that  the  act  of  her  husband  must 
be  considered  as  her  own;  and  although  the  creditors  and  dis- 
tributees were  not  without  remedy,  yet  she  was  estopped,  and 
could  not  set  up  her  want  of  authority  to  sell.  Again:  in 
the  case  of  Fambro  v.  Oantt,  12  Ala.  298,  it  was  held  that  though 
no  title  passed  to  the  purchaser  by  a  private  sale  of  the  property 
of  an  estate  by  the  administrator,  yet  the  administrator  was 
estopped  from  recovering  it  in  his  own  name. 

These  authorities,  as  well  as  the  principle  on  which  they 
rest,  to  my  mind  are  conclusive  to  show  that  Bower  &  Co.  could 
never  recover  the  cotton  from  McCoy  &  Johnson;  for  they  can 
not  set  up  their  own  tortious  act  on  the  rights  of  a  third  person, 
to  set  aside  their  contract.  As  to  them  it  is  valid,  and  theii 
principal  alone,  who  was  injured  by  it,  can  set  it  aside.  The 
necessary  sequence  from  this  proposition  is,  that  if  Bower  & 
Co.  can  not  themselves  recover  the  cotton  of  McCoy  &  Johnson, 
they  can  not  by  a  sale  in  their  own  name  enable  another  person 
to  do  so.  This  would  be  to  allow  them  to  do  through  another 
what  they  could  not  do  themselves.  The  cotton  was  in  the 
possession  of  the  plaintifEs  at  the  time  of  the  sale  to  Tarleton  &, 
Scott,  and  by  virtue  of  a  contract  that  gave  them  a  good  title  as 
against  Bower  &  Co. ;  the  sale  to  Tarleton  &  Scott  was  in  pur- 
suance of  the  original  authority  which  Bower  &  Co.  had  abused; 
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bat  so  far  as  the  record  discloses,  the  planters  to  whom  the  cot- 
ton in  fact  belonged  baye  not  complained;  they  may  be  content 
with  the  transfer  by  way  of  pledge.  Under  such  circumstances, 
neither  Bower  &  Go.  nor  any  one  claiming  under  them  can 
allege  the  injury  done  to  the  owners  of  the  cotton,  by  a  tortious 
violation  of  the  authority  intrusted  to  Bower  &  Co.,  to  set  aside 
the  contract  by  which  McCk)y  &  Johnson  obtained  the  possession 
of  the  cotton.  We  will  not  say  that  the  owners  of  the  cotton 
might  not  in  their  own  name  have  sold  it,  and  thereby  enable 
their  vendee  to  recover.  But  we  feel  assured  that  Bower  &  Co. 
could  not,  by  virtue  of  their  original  authority,  sell  in  their  own 
names,  and  enable  their  vendees  to  set  aside  a  contract  which 
was  at  least  binding  on  them.  We  therefore  come  to  the  con- 
clusion that  the  title  of  McCoy  &  Johnson  is  superior  to  that 
of  Tarleton  &  Scott.  They  both  originate  from  the  same  source, 
to  wit,  from  Bower  &  Co. ;  and  the  title  of  the  plaintiffs  is  valid 
against  all  the  world,  except  as  against  the  original  owners  of 
the  cotton,  who  alone  were  injured  by  the  tortious  act  of  their 
factors.    But  as  they  have  not  complained  of  it,  no  one  else  can. 

This  view  of  the  case  renders  it  unnecessaiy  to  examine  in 
what  cases,  and  imder  what  circumstances,  a  bailee  may  defend 
himself  when  sued  by  his  bailor,  to  recover  the  goods  intrusted 
to  his  c^ure,  by  inteiposing  a  superior  title  in  another  which  he, 
the  bailee,  has  recognized. 

It  is  however  insisted,  that  the  facts  agreed  upon  would  war- 
rant the  inference  that  Bower  &  Co.  were  acting  as  the  agents 
of  McCoy  &  Johnson  in  making  the  sale  to  Tarleton  &  Scott 
It  is  a  sufficient  answer  to  this  to  say,  that  where  the  facts  of  a 
case  are  agreed  upon,  and  the  questions  of  law  alone  are  sub- 
mitted to  the  court  for  its  judgment,  we  can  only  respond  to  the 
questions  of  law  arising  upon  the  admitted  fabcts.  The  inference 
of  one  fact  from  another  is  a  question  of  fact,  and  not  of  law, 
and  this  inference  must  be  drawn  hj  a  jury;  and  it  would  be 
traveling  out  of  the  province  of  the  court,  as  well  as  of  the 
agreement  in  this  case,  if  the  court  was  to  infer  another  fact, 
and  pronounce  the  law  arising  thereon. 

It  was  also  shown  that  Bower  &  Co.  paid  to  the  plain  tifls 
a  considerable  portion  of  the  money  received  from  Tarleton  & 
Scott  on  the  sale  of  the  cotton,  upon  an  account  due  by  them  to 
the  plaintiffs  anterior  to  the  pledge  of  the  cotton;  but  the  plaint- 
iffs were  ignorant  of  the  source  from  whence  the  money  came  at 
the  time  they  received  it.  On  this  evidence  it  was  contended  that 
the  act  of  the  plaintiffs  in  receiving  the  money  ought  to  be  con- 
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straed  as  a  confinnation  of  the  sale,  or  at  all  events,  as  a  cxedit 
npon  the  amount  they  otherwise  would  be  entitled  to  recover. 
But  OS  the  plaintiffs  did  not  know  that  the  money  paid  to  them 
was  part  of  the  proceeds  of  the  cotton,  they  did  not,  by  receiT- 
ing  it,  confirm  the  sale  to  Tarleton  &  Scott;  and  as  the  amount 
received  by  them  was  credited  upon  a  prior  indebtedness,  the 
amount  they  advanced  to  Bower  &  Co.  upon  the  cotton  is  still 
due  them. 

In  view  of  all  the  facts,  we  see  no  error  in  the  judgment,  and 
it  must  be  afi&rmed. 

Note. — ^A  rehearing  was  granted  in  this  case,  and  the  follow- 
ing  opinion  afterwards  deUvered: 

By  CouBT.  This  cause  has  been  reargued,  and  we  are  satis- 
fied that  the  principle  of  law  pronounced  in  the  opinion  is  cor- 
rect. In  reference  to  the  question  of  fact,  whether  Bower  & 
Co.  were  not  the  agents  of  McCoy  &  Johnson  in  making  the 
sale  to  Tarleton  &  Scott,  we  will  only  add,  that  when  the  judge 
is  substituted,  by  consent  of  the  parties,  in  lieu  of  the  jury,  we 
will  not  revise  his  judgment  upon  the  facts.  •  If  the  evidence  be 
conflicting,  and  he  decides  against  the  weight  of  testimony;  or 
it  it  would  have  justified  an  inference  of  fact  which  the  oonxt 
refused  to  draw,  we  will  not  reverse  his  judgment  merely  be- 
cause he  could  or  might  have  come  to  a  different  conclusion  of 
fact:  EOicridge  v.  Malempre,  18  Ala.  565. 


AoKKED  Statemeut  OF  Faoib,  JUDGMENT  ON,  AND  BffBCT  OF:  See  ifoorc 
V.  PhUbriek,  52  Am.  Dec.  642;  Jarboe  v.  Smith,  Id.  Ml. 

AocEFTiiio  Benefits  from  Unauthobized  Contbact  or  Agent  dobs 
NOT  Ratify  It,  when:  See  BryaaU  ▼.  Moort,  46  Am.  Deo.  M. 

Pactob  can  not  Pledge  Goods  of  Pbincxpal:  Boioifv.  JtTapier,  10  Am. 
Deo.  641. 


Habbibok  V.  Habbison. 

[30  AI.4BAKA,  099.] 

Domicile  of  Husband  Determines  Dobugilb  oe  Wife,  and  the  removal 
of  the  wife  from  the  state  where  the  husband  is  domiciled  does  not  oper- 
ate to  change  her  domicile,  although  she  is  induced  to  leave  him  by  his 
harsh  treatments 

Qnb  State  can  not  Annul  Mabbiagb  of  Pabties  Domiciled  in  another 
state;  its  sentence  would  be  utterly  void,  and  no  consent  can  in  such  a 
case  confer  jurisdiction. 

JUBIBDICnoNAL   FaCTB  StATED  IN    BiLL  MUST  BE  DEEMED  TO  BE  TbUE  in 

a  suit  on  a  decree,  when  the  decree  is  ooUaterally  attacked 
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CoKDovATioN  18  AoooMPAHixD  wvTH  IvPLiKD  Ck>Hi>inov,  thftt  iDJury  abAll 
not  be  repeated,  and  a  repetition  of  the  injury  takes  away  the  condonatioo 
and  operatee  a  revivor  of  the  former  acts. 

Wife  may  Maiktaizt  Bill  vor  Alimont  ik  Akothxb  Statb  than  that 
iu  which  the  parties  have  their  domicile,  where  the  wife  is  a  resident  of 
that  state,  and  has  been  driven  to  a  residence  there  by  the  husband's 
cniel  treatment  of  her,  if  the  court  obtain  jurisdiction  of  the  husband; 
the  question  of  legal  domicile  would  interpose  no  obstacle  in  such  a  case, 
for  when  it  is  necessary  to  the  protection  of  the  wife  against  the  actual 
or  threatened  injury  of  the  husband,  the  law,  and  much  more  equity,  will 
pretermit  the  legal  fiction  of  their  unity. 

Where  Ck>URT  has  Jurisdiction  of  Subjeot-m attbr,  ahd  Pabtt  is  Priv> 
ILEOBD  from  its  jurisdiction,  he  may  waive  such  privilege,  and  a  plead- 
ing to  the  merits,  or  submitting  to  answer  without  raising  the  objection 
to  the  jurisdiction  on  account  of  such  privilege,  is  a  waiver  of  the  objec- 
tion. 

Subsequent  Decree  of  Divorcx  dobs  not  Vacate  Previous  Decree 
FOR  Aumony  due  anterior  to  its  rendition. 

Provision  for  Aumont  Terminates  on  Divoege  being  granted  to  the 
husband,  although  the  decree  for  alimony  did  not  fix  upon  that  as  a 
period  terminating  the  provision  made  by  its  decree  for  the  wife. 

Ix  Absence  or  Evidence  as  to  Interest  Law  of  Another  State,  no 
interest  can  be  calculated  in  a  suit  on  a  decree  of  a  sister  state. 

Court  can  not  Judicially  Know  Interest  Allowable  in  Soutu  Caro- 
lina from  the  table  required  to  be  appended  by  the  seoretsiy  of  state  to 
the  published  acts  of  the  l^islaturo. 

Debt  on  an  agreed  statement  of  facts  by  Harriet  Harrison 
against  the  personal  representatives  of  Eirkland  Harrison,  upon  a 
decree  rendered  in  the  Fairfield  district  chancery  court  of  South 
Carolina.  The  facts  substantially  are  that  Harriet  Ellison,  the 
plaintiff,  married  Eirkland  Harrison  in  1828,  in  South  Carolina, 
and  that  they  resided  there  until  they  moved  in  1834  to  Dallas 
county  in  this  state,  where  they  permanently  settled.  Shortly 
after  their  removal  Harriet  returned  to  South  Carolina,  and 
brought  a  bill  in  equity  against  her  husband,  setting  out  their 
marriage;  that  shortly  after  that  event  he  began  to  treat  her 
harshly  and  cruelly,  and  that  for  four  years  his  conduct  was  so 
unbearable  and  outrageous  that  her  parents  removed  her  to  their 
home;  that  he  called  upon  her  subsequently  and  made  solemn 
assurances  of  reform,  and  she  returned  te  his  home  with  him  -, 
that  he  did  not  again  abuse  her  till  they  removed  to  this  state, 
and  that  then  he  resumed  his  old  habits  and  treated  her  with 
the  greatest  violence,  so  that  she  left  his  house  and  returned  to 
South  Carolina.  The  bill  prayed  separate  maintenance,  and 
that  she  be  protected  in  living  separate  and  apart  from  him. 
The  defendant  answered  this  bill  for  alimony,  and  raised  no 
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question  to  the  jnrisdiction  of  the  court.  The  eoiirt  upon  hear- 
ing the  evidence  decreed  a  third  of  the  income  of  Kirkland 
Harrison  for  the  maintenance  of  Harriet.  After  this  decree  for 
alimony  was  rendered,  Kirkland  Harrison  filed  a  bill  for  divorce 
a  vinculo  mairimonii  from  Harriet,  in  South  Carolina,  and  a  de- 
cree for  divorce  was  had  on  publication.  Subsequently  Kirk- 
land Harrison  married  one  Margaret  Smith,  and  on  his  death  this 
action  was  brought  against  her,  as  his  administratrix,  and  others. 
Judgment  for  the  plaintiff  below  for  thirty-two  thousand  three 
hundred  and  eighty-six  dollars  and  twenty-nine  cents,  from 
which  the  defendant  appealed.' 

Lapdey  and  Hunter ,  for  the  plumtiffs  in  error. 

Oayle  and  Oayle,  S,  F.  Bice,  and  Boyce,  contra. 

By  Court,  Chilton,  J.  We  have  listened  with  much  atten- 
tion to  the  able  arguments  of  the  respective  counsel  engaged  in 
this  cause,  and  have  carefully  examined  the  several  positions  and 
numerous  authorities  submitted  by  them,  and  having  given  to 
the  case  the  consideration  which  the  novelty  and  importance  of 
several  of  the  questions  involved  in  it  demand,  it  is  made  my 
doty  to  announce,  as  briefly  as  I  may,  the  conclusions  attained 
by  the  court. 

1.  The  first  and  most  important  inquiry  is,  Had  the  chancery 
court  of  the  state  of  South  Carolina  jurisdiction  to  render  the 
decree  here  sued  upon?  If  it  had  not,  an  end  is  at  once  put  to 
the  case. 

No  principle  of  law  appears  to  be  more  generally  recognized, 
or  better  established  by  judicial  decisions,  than  that  the  dom- 
icile of  the  husband  determines  that  of  the  wife.  Mr.  Philli- 
more,  in  his  work  on  domicile,  p.  27,  says:  ''The  maxim  of 
the  Boman  and  continental  civilians,  as  also  of  this  country  and 
America,  is,  that  as  the  wife  takes  the  rank,  so  she  does  the 
domicile  of  her  husband." 

Judge  Story,  in  his  work  on  the  conflict  of  laws,  sec.  46, 
says:  "A  married  woman  follows  the  domicile  of  her  husband. 
This  results  from  the  general  principle,  that  a  person  who  is 
under  the  power  and  authority  of  another  possesses  no  right  to 
choose  a  domicile.'' 

In  legal  contemplation,  husband  and  wife  constitute  one 
body,  and  can  not  be  domiciled  in  different  states,  so  long  as 
the  relation  upon  which  their  legal  identity  depends  remains 
unimpaired:  Dougherty  v.  Snyder,  15  Serg.  &  E.  84,  90  [16  Am. 
Dec.  520]. 
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2.  Applying  this  well-established  rule  of  law  to  the  case  be- 
fore us,  it  is  quite  clear,  that  upon  the  remoTal  of  Eirkland 
Harrison  and  the  plaintiff  below,  who  was  then  his  wife,  from 
the  state  of  South  Cbrolina,  and  their  permanent  settlement  in 
Dallas  county  in  this  state,  the  latter  place  became  their  domi- 
cile, and  that  the  I'etum  of  the  wife  to  the  place  of  their  former 
residence  in  South  Carolina,  within  a  few  months  after  their 
removal  to  this  state,,  in  no  wise  operated  to  change  that  domi- 
cile. At  the  time  Mrs.  Harrison  filed  her  bill  in  the  chancery 
court  of  Fairfield  district,  in  the  state  of  South  Carolina,  her 
legal  domicile  was  in  this  state,  although  she  resided  in  that^ 
which  was  her  matrimonial  as  well  as  actual  domicile. 

In  Chichester  t.  Donegal,  1  Add.  E.  B.  19,  it  was  said  that  a 
party  may  have  two  domiciles,  the  one  actual,  the  other  legal, 
but  that  the  husband's  actual  and  the  wife's  l^gal  domicile  are 
one,  wheresoeyer  she  may  be  personally  resident.  See  also 
ShacheU  y.  ShackeU,  and  Warrender  t.  Warrender,  cited  by  Mr. 
Phillimore  on  Domicile,  p.  31. 

Having  shown  that  at  the  time  of  the  exhibition  of  the  bill  by 
Mrs.  Harrison  both  she  and  her  husband  were  legally  domiciled 
in  this  state,  it  remains  to  consider  whether,  conceding  this  fact, 
the  jurisdiction  of  the  court  as  respects  the  subject-matter  of  the 
bill  attached,  and  what  effect  the  actual  non-residence  of  Eirk- 
land Harrison  had  upon  its  power  to  proceed. 

3.  It  is  insisted  on  the  part  of  the  counsel  for  the  appellant, 
that  the  subject-matter  of  the  South  Carolina  controversy  was 
the  marriage  relation  existing  between  these  parties.  They  con- 
tend, that  upon  the  removal  of  the  parties  to  this  state  they 
brought  with  them  that  relation,  and  that  the  duties  and  obliga- 
tions imposed  upon  them  as  springing  out  of  it,  not  only  as 
affecting  themselves  and  their  family,  but  also  as  affecting  so- 
ciety with  which  they  stand  connected,  must  be  under  the  sole 
regulation  and  control  of  our  own  law,  and  not  the  law  of  a  for- 
eign jurisdiction. 

Now  it  is  most  unquestionably  true,  that  no  independent  state 
could  for  a  moment  tolerate  any  interference  on  the  part  of  a 
foreign  tribunal  with  this,  the  most  sacred  and  important  of  all 
the  domestic  relations  which  obtain  among  its  citizens.  It  is  a 
relation  the  intermeddling  with  which  involves  consequences 
most  usually  reaching  far  beyond  the  immediate  parties  to  it,  as 
it  lies  at  the  very  basis  of  civilized  society,  and  becomes  so  in- 
terwoven with  its  very  framework  as  to  render  it  the  peculiar 
object  of  exclusive  control  by  the  lawp  and  tribunals  where  it 
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exists.  So  that,  had  fhe  state  of  South  Carolina  attempted  to 
annul  the  maniage,  it  is  veiy  clear  the  subject-matter,  the  mar- 
riage relation,  being  Tnthout  the  jurisdiction  of  that  court,  its 
sentence  would  have  been  utterly  void,  and  no  consent  could 
have  given  it  jurisdiction;  for  the  rule  is  too  well  settled  to  ad- 
mit of  any  doubt,  that  consent  in  such  case  can  not  confer  ju- 
risdiction: 2  Bac.  Abr.,  Bouv.  ed.,  618;  Wyall  v.  Judge,  7  Port. 
87;  MerriU  v.  Janes,  8  Id.  554r^56;  MsCaU  v.  Peachy,  1  Gall,  55; 
Idndsey  v.  McClelland,  1  Bibb,  262;  Brown  v.  McKee,  1  J.  J. 
Marsh.  476;  see  also  Stoiy's  Ck)nfl.  L.,  sec.  230  a. 

In  the  case  of  Hanover  v.  Turner,  14  Mass.  227  [7  Am.  Dec. 
203],  which  was  an  action  of  ofssumpsii  against  the  husband 
for  necessaries  furnished  the  wife,  who  had  by  his  cruel  treat- 
ment been  forced  to  abandon  him,  the  husband  pleaded  that  he 
had  obtained  a  divorce  from  his  wife  anterior  to  the  furnishing 
of  the  supplies  to  her;  but  it  appeared  he  had  gone  to  Vermont 
and  resided  temporarily  in  that  state  for  the  purpose  of  obtain- 
ing a  divorce,  the  wife  never  having  been  within  that  jurisdic- 
tion, and  that  the  alleged  ground  of  divorce  took  place  in 
Massachusetts,  the  state  of  their  permanent  domicile.  The 
court  held  the  divorce  granted  by  the  Vermont  court  utterly 
void,  and  said:  ''If  we  were  to  give  effect  to  this  decree,  we 
should  permit  another  state  to  govern  our  citizens  in  direct  con- 
travention of  our  own  laws,  and  this  can  be  required  by  no  rule 
of  comity."  Such  is  undoubtedly  the  correct  rule  of  law,  and 
we  recognize  it  to  the  fullest  extent;  but  upon  a  calm  and  care- 
ful review  of  the  facts  of  this  case,  we  feel  constrained  to  hold 
that  they  do  not  bring  it  within  the  influence  of  this  principle. 

4.  In  this  case  the  parties  were  married  in  South  Carolina, 
and  resided  permanently  there  for  several  years,  and  assuming 
the  jurisdictional  fact  stated  in  the  bill  to  be  true,  as  we 
must  when  the  judgment  or  decree  is  collaterally  attacked,  it 
appears  the  husband,  while  domiciled  in  that  state,  by  his  im- 
proper conduct  towards  the  wife,  furnished  her  the  cause  of 
complaint,  which  is  made  the  ground  of  the  relief  afforded  by 
the  decree  now  sued  upon. 

While  resident  there,  a  separation  took  place,  by  reason  of 
his  maltreatment,  and  Mrs.  Harrison  was  induced  to  return  to 
him,  upon  his  promise  of  amendment  and  future  kind  treatment. 
This  promise  he  failed  to  redeem,  and  by  his  failure  deprived 
himself  of  the  benefit  of  the  intervening  pardon  or  condonation 
of  the  wife.  She  became  thereupon  remitted  to  her  original 
ri'medy  afforded  by  the  tribunals  of  that  state,  for  the  cruelty 
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and  abuse  inflicted  upon  her.  Condonation  is  accompanied 
with  an  implied  condition  that  the  injury  shall  not  be  repeated, 
and  that  the  repetition  of  the  injury  takes  away  the  condona- 
tion, and  operates  a  revivor  of  former  acts:  Durant  v.  Durant, 
I  Hag.  Ecc.  761;  I/Aguilar  v.  IJ'Aguilar,  Id.  781;  Ferrers  v. 
F(i7*rerH,  1  Hag.  Con.  130;  Shelf ord  on  Div.  446.  Besides,  this 
doctrine  of  forgiveness  as  a  bar  is  not  presumed  so  readily 
against  the  wife  as  the  husband,  for  it  is  esteemed  both  legal 
and  meritorious  for  her  to  be  patient  under  her  suffering,  stim- 
ulated by  the  hope  that  by  her  meek  and  proper  deportment 
toward  her  husband  she  may  win  him  back  to  a  sense  of  duty, 
and  produce  in  him  a  reformation.  Forbearance,  therefore,  to 
abandon  him  and  sue  does  not  weaken  her  title  to  relief:  2>u- 
rani  v.  Durant,  supra  ;  Shelf  ord  on  Div.  448. 

It  is  very  clear  that,  according  to  the  facts  of  the  case  pre- 
sented by  the  record  of  the  wife's  recovery  in  the  chancery  court 
of  Fairfield  district,  she  had  a  right,  before  her  removal  to  this 
state,  to  relief  against  her  husband,  according  to  the  law  as  ad- 
ministered in  the  chancery  courts  of  South  Carolina.  That 
relief  would  not  extend  to  annulling  the  marriage,  for  it  appears 
that  divorces  are  never  granted  in  that  state;  but  it  extends  to 
the  protection  of  the  wife,  and  a  provision  for  herself  and  infant 
child,  by  way  of  maintenance  or  alimony,  to  continue  until  the 
husband  is  willing  to  take  his  wife  back  and  treat  her  with  con- 
jugal affection.  The  marriage  remains  of  force  notwithstanding 
the  decree,  and  the  husband  is  shorn  of  his  power  to  inflict  fur- 
ther injury  upon  his  wife,  whom,  by  his  bad  conduct  and  ill 
treatment,  he  has  driven  from  his  house.  Although  her  legal 
domicile  was  in  Alabama,  yet  she  was  actually  resident  in  South 
Carolina,  and  as  such,  entitled  to  the  protection  afforded  by  the 
laws  of  that  state.  Had  her  husband  gone  there  and  attempted 
violence  upon  her,  or  by  force  to  take  her  out  of  that  jurisdic- 
tion, so  as  to  continue  his  cruel  treatment  towards  her,  we  en- 
tertain no  doubt  as  to  the  powers  and  jurisdiction  of  that  court 
to  restrain  him,  and  to  grant  the  relief  usually  afforded  in  such 
cases.  He  was  subject  to  be  proceeded  against  before  he  left, 
and  being  found  within  the  jurisdiction,  even  temporarily,  the 
wife  could  enforce  against  him  her  claim  for  maintenance,  while 
the  court  would  provide  for  her  protection  by  restraining  him 
from  molesting  her.  The  question  of  legal  domicile  would  in- 
terpose no  obstacle  in  such  case;  for  when  it  is  necessary  to  the 
protection  of  the  wife  against  the  actual  or  threatened  injury  of 
the  husband,  the  law  (and  much  more  will  equity)  pretermits 
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the  legal  fiction  of  their  unify.  It  is  upon  this  principle  that 
she  may  give  evidence  against  her  husband  when  prosecuted  for 
injuries  inflicted  upon  her,  and  compel  him  to  find  sureties  for 
the  peace:  1  Greenl.  Ev.,  sec.  343. 

The  transfer  of  their  domicile  to  this  state  does  not  destroy 
the  wife's  right  to  proceed  in  South  Carolina,  for  a  ground  of 
complaint  is  complete  in  that  state  before  their  removal,  pro- 
vided the  parties  can  be  subjected  to  that  jurisdiction  by  being 
personally  served  with  the  process  of  the  court. 

In  D(yr8ey  v.  Dorsey,  7  Watts,  349  [32  Am.  Dec.  767],  cited 
by  Mr.  Justice  Story  in  his  Conflict  of  Laws,  sec.  230  a,  Mr. 
Chief  .Justice  Gibson,  after  stating  that  the  transfer  of  alle- 
giance and  domicile  is  a  contingency  which  enters  into  the  views 
of  the  parties  when  they  contract  marriage,  and  of  which  the 
wife  consents  to  bear  the  risk,  proceeds  to  say,  that  "  by  sanc- 
tioning this  transfer  beforehand,  we  consent  to  part  with  the 
municipal  governance  incident  to  it;  but  with  this  limitation, 
we  part  not  with  the  remedy  of  past  transgression." 

It  follows,  therefore,  that  unless  there  was  a  want  of  jurisdic- 
tion as  to  the  person  of  the  defendant,  the  South  Carolina 
decree  is  valid,  since  it  does  not  annul  or  attempt  to  impair  the 
relation  of  marriage,  but  only  affords  a  remedy  for  the  violation 
of  obligations,  and  seeks  to  enforce  duties  growing  out  of  that 
relation. 

Upon  the  subject  of  the  jurisdiction  as  affected  by  the  non- 
residence  of  Eirkland  Harrison,  a  few  words  may  suffice.  Con- 
ceding that  he  might  have  availed  himself  of  his  residence  in 
this  state  to  have  defeated  a  recovery,  we  think  it  clear  that 
his  failure  to  raise  the  objection  must  be  regarded  as  a  waiver 
of  it.  The  rule  appears  to  be  well  established,  that  where  the 
court  has  jurisdiction  of  the  subject-matter,  and  the  party  is 
privileged  from  its  jurisdiction,  he  may  waive  such  privilege:  2 
Bac.  Abr.,  Bouv.  ed.,  618,  and  authorities  there  cited.  It  is 
also  settled,  that  pleading  to  the  merits,  or  submitting  to  answer 
without  raising  the  objection  to  the  jurisdiction  on  account  of 
such  privilege,  is  a  waiver  of  the  objection:  Daniell's  Ch.  Pr. 
716;  Story's  Eq.  PL,  sec.  721,  and  cases  there  cited. 

These  considerations  lead  us  to  the  conclusion,  that  the  decree 
sued  on  is  not  void  for  want  of  jurisdiction. 

6.  But  it  is  strenuously  urged  that,  conceding  the  chancery 
court  of  Fairfield  district  had  jurisdiction  to  render  this  decree, 
the  divorce  which  the  husband  subsequently  obtained  from  the 
plaintiff  below  operates  a  complete  bar  to  her  recovery.     On 
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the  other  side,  it  ia  replied,  that  the  divorce  is  void  for  want  of 
jurisdiction  over  the  person  of  the  wife;  or  that,  conceding  it 
to  be  valid,  the  previous  decree  in  South  Carolina  having  deter- 
mined upon  the  death  of  one  of  the  parties  or  their  reconcilia- 
tion, as  periods  when  the  provision  for  the  wife's  support 
should  cease,  the  chancery  court  of  this  state  could  not  add  to 
that  decree,  by  holding  the  provision  should  cease  upon  their 
divorce. 

We  shall  not  stop  to  inquire  whether  this  divorce  was  regu- 
larly obtained  and  was  binding  upon  these  parties.  That 
identical  question  was  before  us  at  a  previous  term  of  this  court, 
and  after  a  full  examination,  we  determined  that  the  decree 
was  not  void.  The  subsequent  argument  of  the  point,  and  the 
additional  groimds  taken,  have  failed  to  shake  our  opinion  in 
the  correctness  of  that  decision. 

But  although  that  decree  was  predicated  upon  the  ground 
of  the  wife's  abandonment  of  her  husband,  we  think  it  by  no 
means  follows  that  it  estops  the  wife  from  recovering  the 
amount  decreed  before  its  rendition  as  a  provision  for  her  sup- 
port. No  case  has  been  cited,  and  we  have  been  unable  to  find 
one,  which  holds  that  a  subsequent  decree  of  divorce  has  the 
effect  to  vacate  and  avoid,  in  this  indirect  manner,  a  moneyed 
decree  previously  rendered,  as  to  the  amount  due  upon  it  ante- 
rior to  the  divorce.  To  hold  that  the  decree  of  divorce  should 
have  the  effect  of  vacating  the  previous  decree  for  the  alimony 
due  anterior  to  its  rendition  would  be  to  allow  the  party  to  do 
indirectly  what  he  could  not  have  accomplished  by  a  direct  pro- 
ceeding. 

We  are  of  opinion  that  both  decrees  may  stand,  so  far  as  in 
their  results  they  are  not  incompatible  with  each  other.  The 
subject-matter  and  object  of  each  are  wholly  different.  The  first 
seeks  to  enforce  the  obligations  and  duties  springing  out  of  the 
relation  of  marriage;  the  second,  entirely  to  annul  that  relation, 
and  having  effected  the  contemplated  object,  puts  a  period  to 
the  operation  of  the  first,  which  is  necessarily  dependent  upon 
that  relation.  True,  the  South  Carolina  court,  not  recognizing 
the  doctrine  of  divorce,  did  not  fix  upon  that  as  a  period  termi- 
nating the  provision  made  by  its  decree  for  the  wife;  but 
when  she  seeks  her  remedy  in  this  state,  where  divorces  are 
granted,  she  submits  to  the  law  of  the  forum  governing  that 
remedy;  and  as  by  this  law  an  end  has  been  put  to  the  relation 
of  marriage,  as  effectually  as  would  have  resulted  from  the 
death  of  either  of  the  parties,  as  a  consequence,  all  duties  and 


June,  1852.]  Harrison  v.  ELirrison.  236 

obligations  necessarily  dependent  upon  the  continuance  of  that 
relation  immediatelj  cease. 

After  the  beet  reflection  we  have  been  enabled  to  bestow  upon 
this  case,  we  come  to  the  conclusion  that  the  plaintiff  below  is 
entitied,  according  to  the  decree  which  is  the  foundation  of  her 
action,  to  recover  one  third  of  the  net  annual  income  of  her  late 
husband,  estimated  to.  have  been  annually  eight  thousand  five 
hundred  dollars,  from  the  eighteenth  day  of  April,  1887,  down 
to  the  time  of  the  divorce,  which  was  the  fifteenth  of  Januaiy, 
1844,  embracing  a  period  of  seven  years,  less  three  months  and 
three  days. 

The  judgment  of  the  circuit  court,  which  is  based  upon  an 
extension  of  the  period  to  the  death  of  the  husband,  is  clearly 
erroneous,  and  must  be  reversed;  and  judgment  must  here  be 
rendered  for  the  correct  amount,  which  is  computed  as  follows: 
One  third  annual  income  from  the  eighteenth  of  April,  1837,  to 
the  fifteenth  of  Januaiy,  1844,  say  six  years  and  nine  months,  less 
three  days,  is  nineteen  thousand  one  hundred  and  one  dollars 
and  thirty-eight  cents;  from  this  sum  must  be  deducted  the  sum 
of  seven  hundred  and  thirty  dollars,  the  proceeds  of  the  sale  of 
the  slaves,  and  also  the  sum  of  seven  thousand  one  hundred  and 
twenty-four  dollars,  the  moneys  collected  by  the  commissioner 
from  Messrs.  Harrison  and  Whitaker,  and  paid  to  the  com- 
plainant in  South  Carolina,  leaving  the  amount  for  which  judg- 
ment must  be  here  entered  eleven  thousand  two  hundred  and 
forty-seven  dollars  and  thirty-eight  cents. 

6  and  7.  It  is  settled,  that  in  the  absence  of  evidence  as  to  the 
interest  law  of  another  state,  none  can  be  calculated;  neither  can 
this  court  judicially  know  the  interest  allowable  in  South  Caro- 
lina, from  the  table  required  to  be  appended  by  the  secretary  of 
state  to  the  published  acts  of  the  legislature.  This  point  has 
several  times  been  decided  by  us.  Such  evidence  should  have 
been  offered  in  the  primary  court,  that  the  opposite  party  might 
have  controverted  it  had  he  seen  proper  to  do  so. 

Let  the  judgment  be  reversed,  and  accordingly  rendered,  to 
be  levied  of  the  goods  and  chattels  of  the  intestate  in  the  hands 
of  the  plaintiffs  in  error  unadministered,  and  let  the  plaintiffs  in 
error  recover  their  cost. 


DoM idLB  or  Husband,  whxn  Domiciub  or  Wm:  See  Dcfttghaty  v.  Sn^f 
dir,  16  Am.  Dec  620;  Harding  v.  Alien,  23  Id.  649;  HarUau  v.  HarUau^  23 
Id.  372. 

Ck>URT  GAir  NOT  JuDIdALLT  KnOW  RaTS  OF  ImTXRBST  IN  AnOTHXB  StATI 

nntil  it  haa  been  Moertained  as  any  other  fact  by  the  finding  of  a  jury:  Cbofa 
▼.  Ohuf/ofd ,  46  Am.  Dec  93. 
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DlYOBOIS,  WBBN  ObASTKD  fOB  GaUBES  ArISINO  WITHOUT  JUBISDTCTIO> 

Bee  Frary  ▼.  lirary,  32  Am.  Dec  395,  And  note;  Me  also  Donty  t.  Done^^  Id 
767. 


HOGAN  V.   ReTNOLDS. 

[21   AXABAMA,  M.] 
PinmSITT  OF    JUDOMSMT    AGAINST    SUBVIVINO    PaBTNEBS    BT  ExXCUTOB  ot 

the  deceased  partner  operates  as  a  satisfaction  of  the  judgment,  and  the 
executor  can  not,  by  taking  an  assignment  of  the  judgment,  keep  it 
alive  to  coerce  payment  from  the  surviTing  partners. 

Reynolds  brought  suit  against  Hogan,  Tompkies,  and  Hardie;. 
Hardie  died  pending  the  suit,  and  judgment  was  recovered 
against  the  survivors.  One  Smoot  paid  the  judgment  and  took 
an  assignment  of  it  to  himself.  It  appeared  that  Smoot  did  not 
pay  the  money  for  himself,  but  that  half  was  furnished  by  the 
executor  of  Hardie  and  the  other  half  by  Tompkies.  Hogan 
then  moved  to  have  satisfaction  of  the  judgment.  And  the 
court  ruled  that  the  money  furnished  by  Tompkies  was  fro 
lanio  a  satisfaction,  but  that  that  furnished  by  the  executor  wa& 
not.     Hogan  brought  error. 

WaUa,  Jiidge^  and  Jackson^  for  the  plaintiff  in  error. 

Bice  and  Morgan,  contra. 

By  Court,  Dabgah,  C.  J.  The  case  of  BartleU  v.  McBea,  4 
Ala.  688,  fully  sustains  the  plaintiff  in  error,  and  shows  that 
the  court  erred  in  the  charge  given  to  the  jury.  In  that  case 
Bartlett  &  Waring  had  recovered  a  judgment  against  McRae,  as  _ 
surviving  partner  of  McRae  &  Lang,  on  which  execution  had 
been  issued,  and  was  returned  no  property.  After  this  they 
sued  Mrs.  Lang,  as  the  administratrix  of  Willis  Lang,  the  de- 
ceased partner,  and  obtained  judgment  against  her.  She  then 
paid  the  amount  of  the  judgment  to  Bartlett  &  Waring  against 
McRae,  and  took  an  assignment  of  it  to  herself.  McRae  after- 
wards moved  the  court  to  quash  the  execution,  and  to  have  sat- 
isfaction of  the  judgment  entered.  This  court  held  that  Mrs. 
Lang  could  not,  by  paying  the  amount  due  on  the  judgment 
and  taking  an  assignment  of  it,  continue  it  in  force  for  the  pur- 
pose of  having  execution  against  McRae,  the  surviving  partner. 
The  case  at  bar  falls  directly  within  this  decision;  for,  though 
the  judgment  was  assigned  to  Smoot,  it  was  paid  in  part  by 
Tompkies,  and  in  part  by  John  T.  Hardie,  as  executor  of  John 
Hardie,  deceased;  that  is,  Tompkies  and  John  T.  Hardie  fur- 
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oished  the  money  to  Smoot,  who  paid  the  judgment  to  Rey- 
nolds, and  the  money  furnished  by  John  T.  Hardie  belonged  to 
the  estate  of  John  Hardie,  deceased,  who  was  bound  for  the 
debt  as  a  copartner.  Reynolds,  therefore,  has  I'eceired  his 
money,  and  from  those  who  were  liable  to  pay  it.  This  is  a 
satisfaction,  and  the  judgment  can  not  be  kept  on  foot  to  coerce 
collection  out  of  Hogan  for  the  benefit  of  the  other  members  of 
the  firm. 

The  rule  established  by  the  case  of  Barttett  v.  McRae  may  be 
thus  stated:  If  a  judgment  is  paid  by  one  who  is  a  principal  in 
the  debt,  and,  as  such,  is  bound  to  pay,  he  can  not,  by  obtain- 
ing an  assignment  of  the  judgment,  keep  it  alive  in  order  to 
coerce  payment  from  his  co-principal;  and  we  can  not  permit 
him  to  do,  in  the  name  of  another,  what  he  would  not  be  al- 
lowed to  do  in  his  own. 

Let  the  judgment  be  reversed  and  the  cause  remanded. 

Chiltoh,  J.,  did  not  sit  in  this  case. 


RoBY  r.  Labuzak. 

[31  AI.ABAMA,  00.] 

Process  of  Oabnishmbnt  Relates  Only  to  Tofx  or  ns  Ssbyigb;  and 
if  there  Vi  no  indebtedness  at  that  time  from  the  garnishee  to  the  defend- 
ant in  the  attachment,  the  phuntiff  will  not  be  entitled  to  judp^ment, 
although  it  inay  appear  that  between  the  time  of  service  and  answer  the 
garnishee  became  indebted,  and  paid  the  debt  to  the  defendant  in  attach- 
ment. 

PH0CE8S  OF  Garnishuekt  CAN  Reach  Onlt  Leoal  Riohts  of  the  defend- 
antf  it  reaches  snch  debts  as  can  be  euforoed  by  the  defendant  in  the 
attachment  by  snit  at  the  common  law,  and  snch  property  as  would  be 
liable  to  seizure  and  sale  if  the  sheriff  could  get  possession  of  it.  It 
does  not  reach  cotton  in  the  hands  of  the  garnishee  on  which  the  gar- 
nishee has  made  advances. 

Attachment  can  be  Levied  Only  on  Such  Pbopertt  as  is  Subject  of 
Levy  and  sale  under  execution. 

Labusun  was  summoned  as  a  garnishee  in  an  attachment  suit 
by  Boby  against  one  Jones.  He  denied  that  he  was  indebted 
to  Jones,  and  made  the  following  statement:  That  the  late  firm 
of  CuiT}',  Desmukes  &  Co.,  of  Mobile,  of  which  Jones  was  a 
member,  at  the  instructions  of  Jones,  shipped  a  quantity  of  cot- 
ton to  him;  that  the  cotton  belonged  to  Jones  personally;  and 
that  he  (Labuzan)  had  made  a  large  advance'  on  the  cotton,  pay- 
ing part  to  the  firm  and  part  to  Jones;  the  shipment  was  befojra 
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ihe  gamiabment;  that  he  (Labuzau)  had  shipped  the  cotton  to 
a  firm  in  New  Orleans  to  be  sold,  and  that  at  the  date  of  the 
service  of  the  garnishment  it  had  not  been  sold;  that  Jones 
had  directed  him  to  be  goremed  by  the  instnictions  of  Carrj» 
Desmukes  &  Co.,  respecting  the  sale  of  the  cotton  and  the  pay- 
ment of  the  proceeds.  Labuzan  further  stated  that  the  cotton, 
after  the  service  of  the  garnishment,  was  sold  in  New  Orleans, 
and  that  after  deducting  for  his  advances,  he  had  paid  the 
money  over  to  the  firm  of  Curry,  Desmukes  &  Co. 

Charge  N,  Stewart  and  Percy  Walker^  for  the  plaintiff  in  error. 

William  O.  Jones^  contra. 

By  Court,  Dabgan,  C.  J.  The  decisions  of  this  court  have 
settled  the  question,  that  the  pirocess  of  garnishment  relates 
only  to  the  time  of  its  service;  and  if  there  is  no  indebtedness 
at  that  time  from  the  garnishee  to  the  defendant  in  the  attach- 
ment, the  plaintiff  will  not  be  entitled  to  judgment,  although  it 
may  appear  that,  between  the  time  of  service  and  answer,  the 
garnishee  became  indebted  and  paid  the  debt  to  the  defendant 
in  attachment:  The  Branch  Bank  at  Mobile  v.  Poe,  1  Ala.  396; 
Hatard  v.  FranJdin,  2  Id.  349;  Payne  v.  Mayor  etc.  of  Mobile^  4 
Id.  333.  In  Hazard  v.  Franklin,  supra,  it  was  said,  that  even  if 
the  garnishee  held  notes  on  others  belonging  to  the  defendant 
at  the  time  of  the  service  of  the  vmt,  and  which  were  subse- 
quently paid  to  him,  still,  as  there  veas  no  actual  indebtedness 
from  the  garnishee  at  the  time  the  garnishment  was  served,  the 
plaintiff  was  not  entitled  to  recover:  Eatard  v.  FranHin,  supra. 
It  is,  however,  urged  that  these  decisions  take  too  narrow  and 
restricted  a  view  of  this  remedy,  and  are  contrary  to  the  decis- 
ions of  the  other  states  of  the  Union,  as  well  as  the  decisions  of 
England,  upon  process  of  this  kind  arising  out  of  the  custom 
of  London. 

I  admit  that  the  courts  of  Massachusetts,  Pennsylvania,  and 
some  other  states  hold  a  different  rule,  and  in  England  the  rule 
seems  to  be,  that  the  garnishee  may  answer  or  plead  imme- 
diately, if  he  has  no  funds,  and  thus  discharge  himself;  but  if 
he  does  not,  and  waits  until  he  becomes  indebted,  or  has  prop- 
erty in  his  hands  belonging  to  the  defendant,  he  must  then 
answer  as  to  such  property  or  indebtedness:  the  issue  relating 
to  the  time  of  the  answer,  and  not  to  the  time  of  the  service  of 
the  process:  McDaniel  v.  Hughes,  3  East,  374. 

I  confess,  that  if  the  question  was  an  open  one,  I  should  be 
disposed  to  hold  in  conformity  with  the  English  decisions. 
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which  have  been  adopted  by  most  of  our  sister  states  in  which 
the  question  has  arisen.  But  our  predecessors  have  settled  the 
rule  otherwise;  it  has  become  well  known,  and  has  constantly 
been  acted  upon,  and  we  must  yield  to  it. 

But  it  is  contended  that  the  garnishee,  though  not  strictly 
indebted  at  the  time  of  the  service  of  the  writ,  nevertheless  had 
property  in  his  possession,  to  wit,  the  cotton,  and  that  he  is 
liable  for  the  value  thereof,  over  and  above  the  advances  made 
by  him  to  Jones,  the  defendant  in  attachment.  To  this  argu- 
ment I  can  not  assent.  The  process  of  garnishment  can  reach 
only  the  legal  rights  of  the  defendant.  What  I  mean  by  legal 
rights  is,  that  it  reaches  such  debts  as  can  be  enforced  by  the 
defendant  in  the  attachment  by  suit  at  common  law,  and  also 
such  property  as  would  be  liable  to  seizure  and  sale  if  the  sheriff 
could  get  possession  of  it. 

In  the  case  of  Harrell  v.  Whilman^  19  Ala.  135,  we  held  that 
the  process  of  garnishment  must  be  considered  as  a  l^gal  and 
not  as  an  equitable  proceeding;  and  therefore,  the  defendant's 
right  to  the  fund  or  property  sought  to  be  condemned  must  be 
a  legal  as  contradistinguished  from  an  equitable  one;  and  in 
the  course  of  that  opinion  it  was  said:  "  If  we  ever  depart  from 
the  plain  rule  that  an  attachment  and  garnishment  can  operate 
only  on  the  legal  rights  of  the  defendant,  there  would  be  no 
stopping  point,  and  we  should  have  to  go  the  full  length,  that 
equitable  rights  might  be  attached  by  garnishment  in  a  suit  at 
law;  and  thus  a  court  of  law  would  become  invested  with  cogni- 
zance of  equitable  rights,  and  bound  to  ascertain  and  condemn 
them,  however  difficult  the  task  might  be,  or  however  incompe- 
tent the  powers  of  the  court  for  this  purpose.''  That  decision 
is  well  sustained  by  the  previous  adjudications  of  this  coturt, 
and  we  feel  no  inclination  to  depart  from  it. 

It  may,  however,  be  said,  that  the  right  of  Jones  to  the  surplus, 
after  paying  the  advances,  is  a  legal  and  not  an  equitable  right. 
I  admit  it  is  so,  after  the  money  came  into  the  hands  of  Labuzan, 
the  garnishee;  but,  considering  the  cotton  as  property  at  the 
time  of  the  garnishment,  and  we  are  bound  so  to  consider  it,  it 
is  veiy  clear  that  it  could  not  have  been  levied  on  in  the  posses- 
sion of  the  garnishee,  who  had  made  advances  upon  it.  The 
defendant  in  the  attachment  hod  parted  with  the  possession  and 
control  of  the  cotton,  and  was  only  entitled,  after  the  sale,  to 
the  surplus,  if  any,  after  paying  the  amount  advanced  to  him. 
In  that  condition  the  cotton  was  not  subject  to  execution  at  law, 
}iij<l  I  do  not  see  how  it  could  be  liable  to  attachment.     An  at- 
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tacbment  can  be  levied  only  on  such  property  as  is  the  subject 
of  levy  and  sale  under  execution;  and  if  one  be  garnished  on 
the  ground  that  he  has  property  of  the  defendant's  in  his  pos- 
session or  under  his  control,  it  must  be  shown  that  the  property 
is  such  as  is  the  subject  of  levy  and  sale  under  execution.  If, 
then,  we  consider  the  cotton  as  property  in  the  possession  of 
Labuzan,  it  could  not  be  sold  under  legal  process  against  the 
defendant,  and  consequently  it  can  not  be  reached  by  process 
of  garnishment;  and  if  we  consider  the  right  of  Jones  as  the 
mere  right  to  demand  the  surplus  of  the  money  it  might  bring, 
after  the  payment  of  the  advances  made  by  Labuzan,  then  the 
decisions  we  have  referred  to  furnish  the  decisiye  answer,  that  at 
the  time  of  the  service  of  the  writ  there  was  no  debt  due  from 
the  garnishee  to  the  defendant  in  the  attachment. 

It  may  be  that  our  decisions  have  so  restricted  the  operation 
of  this  process  as  to  lose  some  of  the  benefits  that  creditors 
might  have  derived  from  it;  but  we  deem  it  best  to  adhere  to 
them,  and  let  the  legislature  extend  the  remedy. 

As  we  come  to  the  conclusion  that  the  plaintiff  is  not  entitled 
to  a  judgment  against  the  garnishee,  even  admitting  that  he  had 
paid  over  the  money  to  Jones  himself,  or  to  Curry,  Desmukes  & 
Co.,  as  the  agents  of  Jones,  it  is  unnecessary  to  examine  the 
questions  growing  out  of  the  contest  between  the  plaintiff  and 
Cuny,  Desmukes  &  Co.,  who  claimed  to  be  the  transferees  of 
the  money  paid  by  Labuzan  to  them. 

Let  the  judgment  be  afSrmed. 


Oarnishxb  m  not  Liablv  uklbss  It  Appsabs  Bm  bad  "Pbopsbtt, 
CSSbkdits  OB  Effects"  in  his  posaession  belonging  to  the  defendant  in  the 
Attachment  soiti  or  was  '*  indebted  "  to  him:  Oarmm  v.  AUen^  M  Am.  Deo, 
148. 

Attaghmbmt  Pbooess  Operates  Onlt  on  Such  Ivterisis  as  Exist  at  the 
time  it  is  served,  and  not  on  such  as  may  thereafter  arise:  ArringUm  t.  8crew§f 
49  Am.  Deo.  406. 


Hour  V.  Robinson. 

(21  ALABAMA,  100.] 

CoKsmEiUTiov,  SiTFFiciEycT  OF. — Any  act  of  the  plaintiff  from  which  the 
defendant  derives  a  benefit^  or  from  which  the  plaintiff  may  sustain  any 
detriment  or  inoonyenience,  is  a  sufficient  oonsideratton  to  support  a 
promise. 

Sheriff  Receivtno  Kote  from  Defendant  Instead  of  Money,  and  re- 
turning the  execution  satisfied,  can  not  set  aside  the  return  and  have  an- 
other execution  issue.     So  far  as  he  was  ooncemed,  he  could  only  look 
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to  thAt  which  he  had  ▼oluntarily  elected  to  receive  tun  a  satisfiictioii;  and 
a  note  given  by  the  execator  of  the  execution  defendant  to  the  sherifE^  on 
the  condition  that  he  will  not  amend  his  return  of  execution  satiBfied, 
IB  without  consideration,  and  the  officer  ia  not  placed  in  a  better  con- 
dition by  the  fact  that  he  agreed  to  pay  the  judgment,  and  that  the  note 
was  executed  with  a  full  knowledge  of  all  the  facts. 

COBSIDKBATIOV  U^  KOTB  MAT  BX  lUFXACHSD  WITHOUT  SWOKK  PlXA. 

Ebbob  to  the  Barbour  circuit  court.    The  opinion  states  the 


Cochran  and  Sayre^  for  the  plaintiff  in  error. 
Buford,  contra. 

By  Coorty  Gk>iiDTHWAiTB»  J.  The  circumstances  under  which 
the  note  sued  on  was  given  were  as  follows:  Bobinson,  the 
deputy  sheriff,  held  an  execution  against  William  Holt,  which 
he  had  returned  satisfied,  on  receiving  from  one  Jemegan,  who 
had  money  in  his  hands  belonging  to  said  Holt,  and  to  whom 
he  had  been  referred  for  a  settlement,  the  amount  due  on  the  exe- 
cution. He  also  gave  to  Jemegan  a  receipt,  to  the  effect  that 
he  had  by  him  received  of  the  defendant  in  execution  the  amount 
of  the  debt,  costs,  etc.  Some  time  after  this,  William  Holt 
died,  and  his  son,  the  present  defendant,  being  his  executor, 
settled  with  Jemegan,  and  on  the  production  of  the  execution, 
with  the  return  indorsed,  and  the  receipt  for  the  amount  speci- 
fied therein,  paid  him  a  small  balance.  After  this,  Jemegan 
died,  wholly  insolvent,  and  on  the  fact  being  communicated  by 
the  plaintiff  to  the  defendant,  that  the  note  of  Jemegan  was  all 
that  had  been  received  in  satisfaction  of  the  execution,  and  upon 
the  representation  and  legal  opinion  of  an  attorney,  that  the  re- 
turn of  satisfaction  could  be  set  aside  by  the  sheriff  and  an 
execution  issued,  he  executed  his  note  for  the  amount  of  the 
judgment,  on  the  consideration  that  the  deputy  sheriff  was  not 
to  have  the  return  set  aside,  and  was  to  pay  the  execution,  and 
the  note  of  Jemegan  was  indorsed  to  him  by  the  plaintiff,  with- 
out recoiurse.  Upon  this  state  of  facts,  the  court  charged, 
**  that  if  the  execution  had  been  satisfied  in  no  other  way  than 
by  the  note  of  Jemegan,  and  the  note  sued  on  was  given  by 
Ike  defendant  with  a  full  knowledge  of  that  £:;ct,  and  on  condi- 
tion that  the  plaintiff  should  not  make  an  effort  to  amend  his 
return  on  the  execution,  the  consideration  was  sufficient  to  sup- 
port the  note." 

It  will  be  observed  that  the  transfer  of  the  note  of  Jemegan 
to  the  defendant  was  not  referred  to  as  constituting  any  por* 
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tion  of  the  consideration,  and  indeed,  the  evidence  shows  that 
neither  party  attached  any  valne  to  it;  so  that  the  only  ques- 
tion presented  for  the  determination  of  this  court  upon  tLo 
charge  is  as  to  the  correctness  of  the  legal  proposition  asser^il 
in  relation  to  the  consideration  of  the  note. 

The  rule  is,  that  any  act  of  the  plaintiff  from  which  the  de- 
fendant derives  a  benefit,  or  from  which  the  plaintiff  may  sus- 
tain any  detriment  or  inconvenience,  is  a  sufficient  consideratiou 
to  support  a  promise.  Testing  it  by  this  rule,  we  think  it  clear, 
upon  the  facts  as  stated  in  the  record,  that  the  note  had  no  con- 
sideration to  support  it.  The  plaintiff,  in  the  performance  of 
his  official  duties,  instead  of  collecting  the  money,  chose  to  re- 
ceive in  its  place,  from  the  person  to  whom  he  had  been  referred 
for  the  settlement  of  the  execution,  his  note,  and  to  return  the 
execution  satisfied.  Now,  although  the  plaintiff  in  the  execu- 
tion could  have  set  aside  this  return,  as  prejudicial  to  his  rights, 
it  is  clear  that  the  sheriff  could  not  have  done  so.  Conceding 
that  the  sheriff  may  amend  his  return  in  cases  of  mistake  or 
fraud,  in  this  case  there  was  neither  the  one  nor  the  other.  He 
had  elected  to  receive  the  note  as  money,  and  had,  upon  his 
official  oath,  made  his  return,  acknowledging  that  he  had  re- 
ceived the  amount  of  the  execution,  and,  on  his  own  motion, 
he  would  not  be  allowed  to  falsify  this  return.  So  far  as  he 
was  concerned,  he  could  look  only  to  that  which  he  had  volun- 
tarily elected  to  receive  as  satisfaction:  Reed  v.  Pruyn^  7  Johns. 
426  [5  Am.  Dec.  287] 

The  injury  which  might  result  from  the  adoption  of  a  differ- 
ent rule  is  strikingly  illustrated  in  the  case  which  we  are  con- 
sidering. The  executor  of  the  defendant  in  the  execution,  ou 
the  production  of  the  receipt  given  by  the  sheriff,  and  the  ex- 
ecution with  the  return  of  satisfaction  indorsed,  settled  with 
the  person  whose  note  had  been  taken,  as  if  he  had  actually 
paid  the  money;  and  after  this  had  been  done,  when  the  return 
had  been  acted  on,  and  by  the  death  and  insolvency  of  the 
party  whose  note  had  been  accepted  by  the  officer  in  satisfaction 
of  the  execution,  all  recourse  upon  him  has  been  rendered  un- 
availing, it  could  not  be  allowed  that,  by  setting  aside  his  re- 
turn, the  sheriff  should  avert  the  consequences  of  his  own  act 
from  himself,  and  throw  them  on  an  innocent  party.  Upon  the 
facts  as  disclosed  by  the  bill  of  exceptions,  the  return  could 
not  have  been  set  aside  or  amended  by  the  sheriff. 

That  the  officer  agreed  to  pay  the  judgment  does  not  place 
him  in  a  better  condition.     We  have  already  shown  that  the 
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receipt  of  the  note  first  taken  by  him  was  a  satifihotion  of  the 
execution  as  to  all  but  the  plaintiff  in  the  judgment.  On  his 
motion  alone  could  the  return  hare  been  set  aside;  and  as  be- 
tween the  sheriff  and  the  defendant  in  execution,  the  former 
was  bound  to  pay  the  amount  according  to  his  return.  It  fol- 
lows that  if  the  officer  was  legally  bound  to  pay  the  amount  of 
the  execution,  and  could  neither  have  set  aside  nor  amended  hia 
return,  he  has  received  no  detriment.  He  has  sustained  no  legal 
injury  from  his  engagement  not  to  do  the  one  or  to  do  the  other, 
and  the  defendant  has  derived  no  legal  benefit.  This  principle 
is  fully  sustained  by  authority.  It  may  be  conceded  that  where 
the  consideration  is  the  settlement  of  a  doubtful  claim,  it  is 
sufficient  to  sustain  a  promise:  Longridge  v.  DorvUle^  5  Bam.  & 
Aid.  117;  RusseU  v.  Cook,  3  Hill  (N.  Y.),  504.  But  where  it  is 
clear  that  there  is  no  liability,  there  is  no  consideration;  thus,  the 
forbearance  to  sue  where  the  party  is  not  liable  is  not  a  good 
consideration:  Tooley  v.  Windham j  Cro.  Eliz.  206;  Whorewood 
V.  Shaw,  Yelv.  25;  Bayley,  J.,  in  Longridge  v.  DorviUe,  supra. 
So  an  action  does  not  lie,  if  a  party  promise  in  consideration  of 
a  surrender  of  a  lease  at  will,  for  the  lessor  might  determine  it, 
unless  there  was  a  doubt  if  it  was  a  lease  for  will  or  for  years: 
Com.  Dig.,  tit.  Action  on  the  Case,  Assumpsit,  F,  8. 

Neither  does  the  circumstance  that  the  defendant  executed  the 
note  with  a  full  knowledge  of  all  the  facts  affect  in  any  manner 
its  validity.  The  question  presented  by  the  charge  is  solely 
as  to  the  consideration;  and  if  the  evidence  shows  that  the  note 
was  without  con^deration,  it  could  derive  no  support  from  the 
fact  that  it  was  made  with  a  full  knowledge  of  the  circumstances. 
It  follows,  therefore,  that  the  charge  of  the  court  was  erroneous. 

It  is,  however,  insisted  by  the  counsel  for  the  defendant  in 
eri'or  that  as  the  consideration  of  the  note  was  not  impeached 
by  a  sworn  plea,  it  could  not  have  been  inquired  into.  There 
was  no  alteration  of  the  rule  of  law  as  respects  the  consideration 
of  promissoiy  notes,  by  the  statute:  Clay's  Dig.  840.  They 
imported  a  consideration:  not  so  with  other  writings,  in  which 
the  consideration  is  required  to  be  proved.  The  object  of  the 
statute  was  simply  to  dispense  with  proof  of  the  consideration 
in  written  instruments  by  making  the  instrument  itself  prima 
facie  evidence  of  the  debt  or  duty  which  it  imports  to  be  given 
for:  Young  v.  Foster,  7  Port.  420;  Holman  v.  Bank  of  Norfolk, 
12  Ala.  369.  None  of  the  decisions,  however,  go  to  the  extent 
that  unless  the  plea  is  sworn  to,  the  consideration  can  not  be 
inquired  into,  and  the  statute  referred  to  only  requires  a  sworn 
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plea  to  put  in  issue  the  execution  of  the  instrument,  but  not  ita 
consideration. 

The  decision  of  the  court  on  these  points  renders  it  unneoea- 
sarj  to  refer  to  the  other  questions  presented. 

The  judgment  is  reversed,  and  the  cause  remanded. 

A  XT  AdyANTAOX  to  OnK  PaBTT  OB  DXTBIMENT  TO  THE  OtHXB,  hoWeWT 

■mall,  IB  a  sufficient  consideration  to  support  a  promise:  Davis  v.  Stetner^  03 
Am.  Bee.  647,  and  note. 

SHEBm  IS  EsTOPPBD  TO  CoxTRADicT  HIS  Oww  BsTuaN:  Boomt  Oo.  T. 
Lounyt  43  Am.  Deo.  532;  see  also  Doe  ex  dem.  Van  Campen  ▼.  Snyder,  82  Id. 
811;  McClelland  v.  Slingh^,  42  Id.  224. 


Lang  v.  Bbown. 

(ai  Alabama,  170.] 
JiTDOMKNT    CbXDITOB    HAS    BlOHT    TO    PUBSUX    EQTTITABLI   EsTATR    of   Us 

debtor  in  a  ooart  of  chancery  and  have  it  set  apart  to  the  payment  of 
his  debt. 

Intxbxst  or  Onb  or  Skyebal  Co-distbibutkbb  in  Intbbrfatb'b  Estate 
MAT  BE  Chaboed  in  chancery,  by  a  judgment  creditor,  for  the  payment 
of  his  debt;  but  in  order  to  do  this,  it  is  indispensably  necessary  that 
the  chancellor  should  proceed  to  make  a  final  settlement  of  the  adminis- 
tration, and  separate  the  portion  of  the  judgment  debtor  from  the  re- 
mainder of  the  estate  before  a  final  decree  can  be  pronounced  oondemning 
such  portion  to  the  payment  of  the  demand. 

Ikstbuotions  by  Chancellob  to  Masteb  on  Obdbb  or  BionBENOE  can 
not  be  disiegarded  by  him,  and  he  can  not  act  in  opposition  to  them. 

Bepobt  op  Masteb  under  Ordeb  of  Refebence  by  chancellor  will 
not  be  permitted  to  stand,  where  the  master  disregarded  the  instructions 
and  directions  of  the  chancellor,  and  where  the  report  did  not  furnish 
the  facts  necessary  to  enable  the  court  to  proceed  to  a  final  decree  on  the 
merits  of  the  case,  although  no  exceptions  had  been  taken  to  it. 

COUBT    OAK     NOT    MaKE    ObDEB    INCONSISTENT    WITH    ObIOINAL    DeCBEB. 

From  the  time  of  pronouncing  the  decree,  all  the  subsequent  proceedings 
should  be  consistent  with  it. 
Dbcbee  Gbanting  Mobe  Extensive  Relie?  than  is  Pbated  fob  by  the 
bill  or  justified  by  its  allegations,  and  the  proof  taken  under  it,  is  erro- 
neous; therefore,  where  a  bill  against  the  administratrix  and  distributees 
of  an  estate  prays  a  settlement  of  the  estate,  an  ascertainment  of  the 
share  of  the  administratrix,  and  that  this  share  may  be  charged  with  the 
payment  of  a  debt  due  complainant,  and  also  that  a  voluntary  deed  from 
the  administratrix  to  the  dlBtributees,  her  children,  may  be  sot  aside,  it 
Is  error  for  the  chancellor  to  direct  the  defendants  generally  to  pay  into 
oourt  within  thirty  days  the  sum  reported  by  a  master,  to  whom  the 
aooount  has  been  referred,  to  be  due  the  complainant  on  his  Jadgment, 
and  in  default  thereof  to  direct  executions  to  issue. 
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VOLVNTABT  DSED  BiADX  BT  MOTHXB  TO*  HSB  CbILDBXN,  OB  a  O0iuid«l»tioa 

of  natural  love  and  affection,  at  a  time  when  ihe  was  indebted  to  tho 
complainant,  is  void  as  to  him. 
Ir  Admxiiistbatrix  Wastss  Estatx,  the  children,  the  distribntees  of  the 
estate,  have  a  right  to  have  so  mnch  of  her  portion  of  the  estate  appro- 
priated to  their  own  nse  as  will  be  sufficient  to  make  good  any  waste 
or  misapplication  of  assets  which  has  oooorred  daring  her  administration^ 
and  this  in  preference  to  the  claim  of  a  complainant^  a  judgment  creditor 
of  the  administratrix,  who  is  endeavoring  to  charge  her  share  with  the 
payment  of  his  debt. 

The  complainant,  a  judgment  creditor  of  Mrs.  Lang,  filed  a 
bill  against  her  in  her  own  right  and  as  administratrix  of  the 
estate  of  Willis  Lang,  and  others,  who  were  the  children  of  lira. 
Lang  and  the  distributees  in  the  estate.  The  bill  charged  sub- 
stantially, that  the  estate  was  sufficient  to  pay  off  the  debts  and 
leave  a  sum  for  distribution;  that  the  administratrix  had  made 
no  settlement  of  the  estate;  that  the  execution  on  his  judgment 
against  Mrs.  Lang  had  been  returned  ''  no  property  found;"  the 
bill  further  charges  that  Mrs.  Lang  had  fraudulently  conveyed 
all  her  interest  in  the  estate  to  her  children,  the  distributees,  and 
that  Mrs.  Lang  refused  to  settle  in  the  orphans'  court.  The 
object  of  the  bill  was  to  procure  a  settlement  of  the  estate,  to 
ascertain  the  share  of  Mrs.  Lang,  and  to  charge  it  with  the  pay- 
ment of  complainant's  debt,  and  to  set  aside  the  voluntary  con- 
veyance of  Mrs.  Lang  to  her  children.  The  defendants  deny 
that  Mrs.  Lang  is  equitably  entitled  to  any  portion  of  the  estate, 
and  allege  that  she  had  wasted  the  assets  to  an  amount  largely 
exceeding  her  distributive  share,  and  that  Mrs.  Lang  had  con- 
veyed her  interest  to  the  children  to  indemnify  them  from  loss. 
The  chancellor  held  that  the  lien  of  the  distributees  to  Mrs. 
Lang's  distributive  portion  was  superior  to  the  complainant's  on 
account  of  the  waste,  and  offered  the  complainant  to  account,  to 
see  whether  there  would  be  a  balance  due  her  after  she  accounted 
to  the  children,  but  refused  to  set  aside  the  deed  until  such  an 
account  was  taken.  The  complainant  prosecuted  a  writ  of  error 
from  this  decree,  and  it  was  affirmed,  and  the  case  sent  hack  for 
further  proceedings.  The  chancellor  then  made  an  order  of  ref- 
erence. The  order  of  reference  and  the  decree  substantially 
directed  the  master  to  take  an  account  of  the  estate  of  Willis 
Lang,  the  amount  of  assets  wasted  or  misapplied  by  Catherine 
Lang,  the  administratrix,  of  the  balance  of  debt  against  her  and 
in  favor  of  the  estate,  and  the  value  she  was  entitled  to  as  her 
distributive  share,  of  any  payments  made  by  Willis  Lang  to  the 
complainant,  and  of  the  amount  due  the  complainant  on  his 
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judgment.  The  report  does  not  show  that  the  master  stated  any 
account  current  between  the  administratrix  and  the  estate  from 
the  time  her  administration  commenced  to  the  time  when  the 
account  was  taken,  so  as  to  show  the  true  condition  of  the  estate; 
no  inquiry  was  made  as  to  the  waste  or  misapplication  of  the 
assets  by  the  administratrix,  and  no  balance  was  struck  between 
her  and  the  estate,  as  the  order  of  reference  required.  The  mas- 
ter disregarded  these  portions  of  the  order  of  reference.  A 
number  of  exceptions  were  taken  to  the  report,  which  it  is  un- 
necessary to  notice  in  detail;  the  material  one  being  based  on 
the  disregard  by  the  master  of  the  chancellor's  order.  The 
chancellor  overruled  the  exceptions,  and  on  final  hearing  the 
chancellor  set  aside  the  deed  as  fraudulent,  and  decreed  the  de- 
fendants to  pay  into  court  within  thirty  days,  for  the  use  of  the 
complainant,  the  sum  found  due  him  by  the  chancellor,  and  in 
default  thereof  directed  an  execution  to  issue.  The  defendants 
brought  error. 

</.  T.  Taylor y  for  the  plaintiffs  in  error. 
P.  Phillips^  contra. 

By  Court,  Ligon,  J.  That  a  judgment  creditor  has  the  right 
to  pursue  the  equitable  estate  of  his  debtor  in  a  court  of  chan- 
cery, and  have  it  set  apart  to  the  payment  of  his  debt,  is  a 
proposition  which,  I  apprehend,  will  not  now  be  controverted; 
and  that  the  interest  of  one  of  several  co-distributees  in  an 
intestate's  estate  may  be  thus  charged,  was  settled  by  this  court 
in  this  case  when  it  was  here  at  a  former  term :  Brown  v.  Lang^ 
14  Ala.  719. 

But  in  order  to  do  this,  it  is  indispensably  necessary  that  the 
chancellor  should  proceed  to  make  a  final  settlement  of  the 
administration,  and  separate  the  portion  of  the  judgment  debtor 
from  the  remainder  of  the  estate  before  a  final  decree  can  be 
pronounced,  condemning  such  portion  to  the  payment  of  the 
demand.  To  this  end  the  master  should  take  just  such  an 
account  of  the  affairs  of  the  administration  as  is  required  to  be 
tukeu  by  the  probate  court  on  the  final  settlement  of  intestates' 
estates;  and  when  this  is  done,  the  chancellor  should  direct  the 
estate  to  be  distributed  among  the  parties  in  interest,  in  a  man- 
ner HK  nearly  conformable  to  that  pointed  out  by  the  statute  for 
the  f^oveiiiment  of  the  probate  courts  as  is  practicable,  and  then 
din*ci  the  sale  of  so  much  of  the  portion  sought  to  be  charged 
by  tiie  creditor  as  shall  be  sufficient  to  satisfy  his  demand. 

Sucli  appears  to  have  been  the  opinion  of  the  chancellor  at 
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the  tune  the  reference  was  made  to  the  master  in  the  case  under 
consideration.  It  was  evidently  intended  by  him  that  Mrs. 
Lang  (who  was  at  once  the  widow  and  administratrix  of  Willis 
Lang,  deceased,  and  the  judgment  debter  of  the  complainant) 
should  make  a  full  settlement  of  her  administration.  Accom- 
panying the  order  of  reference  is  the  opinion  of  the  chancellor 
(Crenshaw)  upon  the  rights  of  the  parties  in  several  important 
particulars  concerning  the  account  to  be  taken  before  the 
master;  and  these,  so  far  as  they  go,  should  have  been  regarded 
by  that  officer  as  directions  to  him  in  the  discharge  of  his  duties 
under  the  order.  It  having  been  admitted  in  the  answer  of 
Mrs.  Lang  that  she  had  used  and  misapplied  the  assets  of  the 
estate,  the  chancellor  directed  that  an  account  of  the  sums  so 
wasted  should  be  taken  by  the  master,  and  charged  upon  her 
portion  of  the  estate  when  the  settlement  was  made.  He  de- 
clared that  the  lien  of  the  heirs  at  law  of  Willis  Lang,  deceased, 
on  the  distributive  portion  of  the  widow,  arising  out  of  her 
waste  of  the  assets  of  the  estate  while  she  was  administratrix, 
was  prior  and  paramount  to  that  of  the  complainant,  which 
never  attached  until  his  bill  was  filed,  and  that  he  could  stand 
in  no  better  position  in  relation  to  the  distributive  portion  of 
the  widow  than  that  which  she  occupied  herself.  He  further 
declared  that  the  accounts  exhibited  with  the  answer  of  Mrs. 
Lang  were  responsive  to  the  bill,  and  being  called  for  by  it 
they  should  be  received  as  proof,  unless  they  were  surcharged 
and  falsified  by  other  proof  before  the  master.  We  repeat  that 
these  rulings  of  the  court  accompanying  the  order  of  reference 
can  not  be  regarded  in  any  other  light  than  express  directions 
to  the  master  to  guide  him  in  taking  the  account.  He  was  not 
at  liberty  to  disregard  or  act  in  opposition  to  them  in  stating 
the  account  under  the  order  of  reference,  especially  after  they 
had  been  passed  upon  by  this  court,  and  their  correctness 
sanctioned:  Brown  v.  Langt  14  Ala.  719. 

We  will  now  proceed  to  consider  the  exceptions  taken  befoi-e 
the  master,  and  certified  by  him,  with  his  report,  as  having  been 
taken  by  the  defendants. 

The  first  three  exceptions  do  not  appear  to  be  founded  on 
anything  contained  in  the  record,  in  the  report  of  the  master, 
or  any  of  the  exhibits  accompanying  that  report,  and  were 
rightiy  disallowed. 

The  fourth  exception  is  well  taken.  Under  the  order  of  the 
chancellor,  with  the  directions  preceding  it,  the  master  should 
Lave  made  out  an  account  current  between  the  administratrix 
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and  the  estate,  and  in  order  to  do  so  correctlj,  it  was  necessary 
for  him  to  have  ascertained  the  amount  of  tiie  debts  of  Willis 
Lang  which  had  been  paid  by  the  administratrix  up  to  the 
time  the  account  was  taken  before  him,  that  this  sum  might  be 
carried  to  her  credit.  The  failure  to  do  this  was  an  error,  for 
which  the  whole  report  should  have  been  set  aside. 

The'  fifth  exception  is  equally  well  founded,  and  it  was  pal- 
pable error  to  disallow  it. 

The  sixth,  seventh,  and  eighth  exceptions  arise  out  of  the 
master's  disregard  of  the  directions  of  the  chancellor,  in  refer- 
ence to  the  matters  involyed  in  them  respectively.  An  exam- 
ination of  the  report  shows  that  it  is  justly  obnoxious  to  each 
and  every  one  of  them,  and  that  it  was  error  to  disallow  them. 

Had  no  exceptions  whatsoever  been  taken  to  the  report  of  the 
master,  the  chancellor  should  not  have  permitted  it  to  stand, 
for  the  reasons,  first,  that  the  master  disregarded  the  instruc- 
tions and  directions  of  the  chancellor;  and  secondly,  because 
the  report  does  not  furnish  the  facts  necessaiy  to  enable  the 
court  to  proceed  to  a  final  decree  on  the  merits  of  the  case.  A 
report  which  is  obnoxious  to  either  of  these  objections  does  not 
require  exceptions  to  set  it  aside. 

It  may  be  remarked  with  respect  to  the  first  of  these  objec- 
tions, in  the  present  case,  that  the  report,  on  its  face,  shows  an 
utter  disregard  of  the  instructions  of  the  chancellor.  These 
directed  the  master  to  ascertain  and  report  the  amount  of  waste 
committed  by  Mrs.  Lang;  arising  from  a  misapplication  of  the 
assets  of  the  estate  in  her  hands  to  be  administered.  Nothing 
of  this  kind  appears  to  be  done,  although  the  master's  attention 
on  the  reference  was  distinctiy  called  to  it  by  the  defendant,  as 
appears  by  the  exceptions  certified  with  his  report.  He  refuses 
also  to  coQsider  the  exhibits  attached  to  the  answers  of  the  de- 
fendants, which  show  the  property,  real  and  personal,  belong- 
ing to  the  estate  of  Willis  Lang,  deceased,  which  came  to  the 
hands  of  the  administratrix,  with  its  kind  and  value,  as  well  as 
an  account  of  the  rents  and  profits  of  the  estate  to  the  time  the 
answers  were  filed.  The  chancellor  had  directed  him  to  regard 
these  as  evidence,  unless  they  were  surcharged  and  falsified,  yet 
he  takes  it  upon  himself  to  say,  that  he  did  not  regard  these 
portions  of  the  answers  as  responsive  to  the  bill.  It  is  not  allow- 
able for  the  master  to  set  up  his  own  opinion,  on  a  matter  con- 
nected with  the  reference  made  to  him,  in  opposition  to  that  of 
the  chancellor.  His  duty  is  to  obey,  and  if  it  is  desired  that 
the  chancellor  should  review  his  directions,  the  party  supposing 
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himself  to  be  aggrieved  by  this  obedience  of  the  master  may 
take  exceptions,  and  by  this  means  bring  the  point  again  to  the 
attention  of  the  chancellor.  If,  on  the  argument  of  these  ex- 
ceptions, it  should  be  made  to  appear  that  the  justice  of  the 
case  can  not  be  got  at  without  an  alteration  of  the  decree  in 
conformity  with  which  the  report  is  made,  he  will  direct  the 
report  to  stand  over,  and  order  that  portion  of  the  former 
decree  containing  the  erroneous  directions  to  be  reheard.  It  is 
not  competent  for  the  court,  upon  exceptions,  to  make  an  ordei 
which  is  not  consistent  with  the  original  decree;  from  the  time 
of  the  pronunciation  of  that  decree,  all  the  subsequent  proceed- 
ings should  be  consistent  with  it:  Daniell's  Ch.  Pr.  1499. 

In  this  case,  the  master  has  undertaken  to  do  what  is  not 
allowed  to  the  chancellor,  and  that,  too,  after  the  action  of  the 
chancery  court  had  been  reviewed  and  affirmed  by  this  coui*t. 
He  has  reported  in  direct  opposition  to  the  original  decree,  and 
an  order  confirming  his  report  is  so  great  a  departure  from  that 
decree,  and  so  clear  an  exercise  of  unauthorized  power  on  the 
part  of  the  chancellor,  that  it  may  be  reviewed  in  this  court, 
without  exceptions  taken  iu  the  court  below. 

As  to  the  deficiency  of  the  report,  in  respect  to  the  facts  neces- 
sary to  enable  the  chancellor  to  proceed  to  a  final  decree  on  the 
merits  of  the  case,  it  may  be  said  that,  with  the  exception  of  the 
sum  due  the  complainant  on  his  judgment,  it  appears  to  be 
total.  Neither  the  report  nor  the  exhibits  attached  to  it  show 
either  the  condition  of  the  estate,  the  property,  real  and  per- 
sonal, belonging  to  it,  subject  to  distribution,  or  the  shares  or 
portions  of  the  distributees.  No  account  current  is  made  out  iu 
that  form  which  would  warrant  the  chancellor  in  proceeding  to 
a  final  settlement  of  its  afiairs,  and  a  decree  of  distribution.  A 
report  so  directly  repugnant  to  the  order  of  reference  under 
which  it  purports  to  have  been  made,  and  so  deficient  in  those 
facts  upon  which  the  final  action  of  the  court  could  alone  be 
based,  need  not  be  excepted  to  in  order  to  set  it  aside.  In 
such  cases,  it  is  the  duty  of  the  chancellor  either  to  direct  the 
master  to  review  his  report,  in  order  to  conform  it  to  the  decree 
under  which  it  is  made,  or  to  disregard  it  in  toto,  and  order  him 
to  report  under  the  original  decree:  2  Daniell's  Ch.  Pr.  1501; 
Turner  Y.  Tamer,  1  Dick.  313;  S.  C,  1  Swans.  156. 

For  another  reason,  the  decree  in  this  case  must  be  reversed. 
By  its  terms,  the  chancellor  directs  the  **  defendants"  generally, 
thereby  including  the  children  of  Willis  Lang,  deceased,  to  pay 
ill  to  court  the  sum  reported  bj'the  master  to  be  due  on  the  com- 
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plaiaant's  judgment  against  Mrs.  Lang,  within  thirty  days,  and 
in  default  of  such  payment,  he  directs  an  execution  therefor 
against  said  '*  defendants,"  in  the  usual  form.  The  bill  seeks 
no  moneyed  decree  against  the  heirs  at  law  of  Willis  Lang,  de- 
ceased, nor  does  it,  iu  any  of  its  allegations,  lay  a  predicate 
which  will  justify  such  a  decree;  neither  does  the  complainant 
pretend  to  have  any  demand  against  them.  It  is  true,  he  al- 
leges that  Mrs.  Lang  has  made  to  them  a  voluntary  deed  for  her 
portion  of  the  estate,  which  he  insists  is  fraudulent  as  to  him; 
but  he  seeks  to  set  this  deed  aside  altogether,  and  does  not  seek 
to  charge  the  property  conveyed  by  it  in  the  hands  of  the 
grantees,  or  to  have  them  declared  trustees  of  her  interest,  for 
his  benefit.  His  whole  object  seems  to  be  to  disincumber  IrErs. 
Lang's  portion,  and  have  it  set  apart  for  the  satisfaction  of  his 
judgment  against  her.  The  children  of  Willis  Lang,  deceased, 
are  made  parties,  for  the  purpose  of  effecting  a  final  settlement 
of  the  estate,  in  which  they  had  a  joint  interest  with  their 
mother;  and  because  they  are  the  grantees  in  a  deed,  made  by 
Mrs.  Lang,  which  is  alleged  to  be  fraudulent  as  to  the  com- 
plainant. 

For  these  purpose  they  were  not  only  proper  but  necessary 
parties  to  the  bill,  and  the  only  relief  sought  against  them  is 
the  prayer  that  the  deed  made  to  them  by  their  mother  be  set 
aside  for  fraud.  A  decree  which,  like  the  present,  grants  more 
extensive  relief  than  is  prayed  for  by  the  bill  or  justified  by  its 
allegations  and  the  proof  taken  under  them  is  erroneous. 
Again,  the  decree  in  its  present  form  is  inoperative.  It  is 
shown  by  the  proof  that  neither  Mrs.  Lang  nor  her  children 
have  any  property,  apart  from  their  interest  in  the  estate  of 
Willis  Lang,  deceased;  this  is  not  subject  to  levy  and  sale  for 
the  debts  of  any  or  all  of  them,  under  execution  on  a  moneyed 
decree,  so  long  as  the  estate  remains  unsettled  in  the  hands  of 
the  administratrix;  such  an  execution  is  as  powerless  to  charge 
the  property  as  the  one  which  issued  on  the  judgment  a\  law. 
To  render  the  decree  operative,  it  was  indispensable  to  separate 
Mrs.  Lang's  portion  from  the  portions  of  her  children;  and  to 
do  this,  a  final  settlement  of  the  administration  and  a  distribu- 
tion of  the  personalty  were  both  necessary;  neither  of  which 
has  been  effected  here. 

The  deed  made  by  Mrs.  Lang  to  her  children,  purporting  to 
convey  all  her  interest  in  her  husband's  estate,  is,  on  its  face, 
made  upon  consideration  of  natural  love  and  affection,  and  none 
other  is  established  by  proof.     It  is  vo^  antary,  and  being  made 
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at  a  time  when  she  was  indebted  to  the  complainant,  it  is  there- 
fore void  as  to  him,  and  was  rightly  set  aside.  This,  however, 
<aui  not  affect  the  right  of  the  children  to  have  so  much  of  her 
portion  of  the  estate  appropriated  to  their  own  use  as  will  be 
flnfficient  to  make  good  any  waste  or  misapplication  of  »assetR 
which  has  occurred  during  her  administratiou ;  and  this  in 
preference  to  the  claim  of  the  complainant.  She  could  not  be 
permitted  to  receive  any  part  of  the  estate  iu  her  own  right 
while  she  was  a  debtor  to  the  trust  fund  for  moneys  appropri- 
ated from  that  fund  to  her  own  use;  neither  can  the  complain- 
ant, who  occupies  her  position  to  the  extent  of  his  demand 
against  her,  be  allowed  to  do  so. 

It  is  proper  here  to  remark,  that  in  the  second  head-note  pre- 
fixed to  the  case  of  Brown  v.  Lang,  14  Ala.  719,  in  which  it  is 
said  that  this  court  ^*  held,  that  in  the  absence  of  fraud  the  co- 
distributees  had,  under  the  deed,  a  prior  lien  on  the  share  of  the 
administratrix,  as  distributee,  to  the  lien  of  the  creditor,"  the 
reporter  was  betrayed  into  a  misapprehension  of  what  was 
really  decided  by  the  court.  No  question  could  properly  have 
arisen  in  that  ca8e,*in  this  court,  on  the  validity  or  invalidity  of 
the  deed,  or  its  legal  effect,  for  the  obvious  leason  that  no  opin- 
aoL  h/id  been  expressed  on  this  branch  of  the  case  in  the  court 
below;  but  it  was  distinctly  reserved  by  the  chancellor  until  the 
<:oming  in  of  the  master's  report,  and  consequently  was  not 
here  for  revision.  In  the  opinion  of  the  court  it  is  said:  "  We 
may  then  place  out  of  view  the  deed,  without  stopping  to  in- 
quire whether  it  can  be  supported  by  proof  of  valuable  consid- 
emtion,  and  rest  the  decree  of  the  chancellor  upon  the  para- 
mount lien  of  the  co-distributees  of  the  intestate's  estate,  upon 
the  share  of  Mrs.  Lang."  This  explanation  I  esteem  due  to 
the  court,  to  prevent  the  inference  which  might  otherwise  be 
drawn,  of  a  conflict  between  our  decision  then  and  now  in 
reference  to  the  deed  from  Mrs.  Lang  to  her  children.  So  far 
from  a  conflict,  the  harmony  is  complete,  since  both  decisions 
proceed  upon  precisely  the  same  principles  in  setting  up  the 
t>rior  equity  of  the  distributees. 

The  master's  report  must  be  set  aside,  and  the  decree  reversed 
at  the  cost  of  defendant  in  error.  The  proceedings,  up  to  the 
order  of  reference,  are  regular  and  without  error;  the  cause 
must  therefore  be  remanded,  with  directions  that  it  be  taken  up 
at  that  point  and  proceeded  in  to  a  final  decree,  on  the  princi- 
ples laid  down  in  this  opinion,  and  the  opinion  of  the  chancel- 
lor accompanying  the  order  of  reference. 
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Tbansfbr  ov  Pbopektt  by  Parent  to  Cutld,  when  Former  is  1n> 
DEBTBD,  Effect  of:  See  Fortyth  y.  MaUhews,  53  Am.  Dec.  522;  Fleming  ▼. 
Taunuend,  60  Id.  318;  Oainea  v.  Oaines,  48  Id.  425;  High  v.  NelmB,  Id.  103. 

Claims  against  Which  Voluntary  Conveyanobs  may  be  Avoided:  See 
the  note  to  Oreer  y.  Wright,  52  Am.  Dec.  Ill,  discussing  this  subject. 

Grbditob  of  Intestate  may  Maiivtain  Eqcitablb  Action  to  reoover 
his  claim  against  the  heirs  of  the  intestate  to  whom  liis  estate  has  descended^ 
although  there  has  been  no  administration  of  such  estate:  Shantum  v.  DiUon^ 
48  Am.  Deo.  304. 

Judgment  Creditor  may  File  Bill  to  Subject  Equitable  Intbresi 
of  his  debtor  to  the  payment  of  his  debt:  Dcargan  v.  Wnurtng^  46  Am.  Deo.  234k> 


Andrews'  Heirs  v.  Brown. 

[21  Alaaama,  487.] 

When  Partnership  is  Dissolved  by  Death  of  one  or  more  of  the  part* 
ners,  the  legal  title  to  all  the  personal  property  and  ohoees  in  action 
belonging  to  the  firm  becomes  vested  in  the  survivor  exclusively,  for  the 
purpose  of  paying  the  debts  and  then  dividing  the  net  balance  amongst 
those  entitled,  giving  to  the  representatives  of  the  deceased  partner  the 
same  interest  he  would  have  taken  had  he  been  in  life  and  the  fim  had 
been  dissolved,  not  by  death,  but  by  mutual  coiftent. 

Real  Estate  Belonging  to  Firm  is  Considered  ab  Pebsoital  Pbof- 
EBTY  in  equity,  to  the  extent  that  it  is  liable  to  pay  the  debts  of  the  firm 
and  then  to  distribution  between  the  partners,  in  the  same  maimer  as  if 
it  had  been  personal  instead  of  real  estate. 

Claim  of  Creditors  of  Firm  to  Partnership  Realty  is  superior  to  a 
wife's  right  of  dower  and  to  the  legal  title  of  the  heirs  at  law  of  a  de- 
ceased partner. 

Heir  of  Deceased  Partner  Holds  Legal  Title  to  Real  Psopsbty  be- 
longing to  the  firm,  subservient  to  or  in  trust  for  the  surviving  partner, 
who  is  charged  with  the  payment  of  the  debts. 

SuRVTViNO  Partner  has  Right  in  Equity  to  Dispose  of  Real  Prop- 
erty belonging  to  the  firm  for  the  payment  of  the  debts,  where  the  firm 
is  insolvent,  and  the  deed  will  convey  the  equity  of  the  heir  of  a  deceased 
partner,  who  may  be  compelled  to  make  a  conveyance. 

Land  Standing  on  Books  of  Old  Partnership  as  Partnership  Prop- 
erty, and  carried  into  a  new  firm  formed  from  the  old  as  a  part  of  its 
eapital,  is  partnership  property  of  the  new  firm. 

Bill  by  Thomas  Brown,  the  Burviyiiig  partner  of  the  firm  of 
E.  L.  Andrews  &  Co.,  against  the  representatives  and  heirs  of 
E.  L.  Andrews  and  Z.  Andrews,  the  deceased  partners,  for  the 
purpose  of  obtaining  control  of  certain  stock  and  real  estate 
standing  in  the  name  of  the  deceased  partners,  and  subjecting  it 
to  the  partnership  debts.  The  bill  alleged  that  the  property, 
although  standing  in  the  names  of  the  defendants  individually, 
was  partnership  property,  and  also  the  insolvency  of  the  firm. 
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The  property  had  belonged  formerly  to  a  firm  composed  of  E. 
L.  and  Z.  Andrews,  and  when  the  firm  with  Brown  as  a  mem- 
ber was  formed,  the  land  was  carried  into  the  new  firm  and  be- 
came part  of  the  capital.  A  supplemental  bill  was  filed,  stating 
that  part  of  the  real  estate  had  been  purchased  by  E.  L.  Andrews 
for  the  firm  at  a  foreclosiire  sale,  and  the  property  had  been  re- 
deemed and  the  money  paid  to  Campbell  &  Chandler,  attorneys 
for  the  deceased  partners,  and  prayed  that  this  be  decreed  to 
«tand  in  place  of  the  land  itself.  The  chancellor  decreed  in 
favor  of  the  complainant.    Defendants  brought  enor. 

P.  PhiUipSt  for  the  plaintiffs  in  error. 

John  A.  CampbeU  and  P.  HamHUm^  contra* 

By  Court,  Daboan,  C.  J.  When  a  partnership  is  dissolved  by 
the  death  of  one  or  more  of  the  partners,  the  legal  title  to  all 
the  personal  property  and  choses  in  action  belonging  to  the  firm 
becomes  vested  exclusively  in  the  survivor;  not,  indeed,  for  his 
own  peculiar  benefit,  but  for  the  purpose  of  paying  the  debts,  and 
then  dividing  the  net  balance  amongst  those  entitled,  giving  to 
the  representatives  of  the  deceased  partner  the  same  interest  he 
would  have  taken  had  he  been  in  life,  and  the  firm  had  been 
dissolved,  not  by  death,  but  by  mutual  consent.  But  as  re- 
spects real  property,  the  case  is  different  at  law;  for  the  legal 
title  descends  to  the  heir  at  law  of  the  deceased  partner,  and  a 
<x>urt  of  law,  looking  to  the  legal  title  alone,  can  not  regard  or 
protect  the  mere  equities  of  others.  In  a  court  of  equity,  how- 
-ever,  real  estate  belonging  to  the  firm  is  considered  as  personal 
properly,  to  this  extent,  at  least,  that  it  is  liable  to  pay  the 
debts  of  the  firm,  and  then  to  distribution  between  the  partners 
in  the  same  manner  as  if  it  had  been  personal  instead  of  real 
•estate.  These  charges  upon  the  real  estate,  being  prior  to  the 
•claims  of  the  representatives  of  the  deceased  partner,  override 
his  wife's  titie  to  dower,  as  well  as  the  titie  of  his  heir  at  law. 
The  consequence  is,  that  the  heir  at  law  holds  the  legal  titie 
subservient  to  or  in  trust  for  the  surviving  partner,  who  is 
■charged  with  the  payment  of  the  debts.  Iliese  principles  of 
law,  in  my  opinion,  are  so  well  settied  that  they  are  no  longer 
the  subject  of  controversy:  Story  on  Part.  127  etseq.;  Coll. 
on" Part.,  Perkin's  ed.,  183-145;  Pugh  v.  Currie,  5  Ala.  446; 
Pierce  v.  Trigg,  10  Leigh,  406;  Delmonico  v.  OuiUaume,  2 
Sandf.  Ch.  366;  Dyer  v.  Clark,  5  Met.  562  [39  Am.  Dec.  697]; 
Bipley  v.  Waterworth,  7  Yes.  425;  Dale  v.  EdmiUon^  5  Hare, 
«69. 
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Inasmuch  as  the  real  estate  is  considered  as  personal  for  the 
purpose  of  paying  the  debts  of  the  firm,  and  the  surviving 
partner  is  charged  with  the  duty  of  paying  those  debts,  it  must 
of  necessity  follow  that  he  has  the  right  in  equity  to  dispose  of 
the  real  estate  for  this  purpose;  for  it  would  never  do  to  charge 
liim  with  the  duty  of  paying  the  debt,  and  at  the  same  time  to- 
tako  from  him  the  means  of  doing  it.  Therefore,  although  he 
can  not  by  his  deed  pass  the  legal  title  to  the  purchaser,  which 
descended  to  the  heir  of  the  deceased  partner,  yet,  as  the  heir 
holds  the  title  in  trust  to  pay  the  debts,  and  the  survivor  is 
ehai*ged  with  this  duty,  his  deed  will  convey  this  equity  to  his 
purchaser,  and  through  it  he  may  call  on  the  heir  for  the  legal- 
title  and  compel  him  to  convey:  See  Delmonico  v.  Gaillaume, 
Dyer  v.  Clark^  supra. 

Applying  these  principles  to  the  facts  exhibited  by  the  plead- 
ings and  proof  in  the  case  before  us  (but  which  we  will  not  state 
in  detail  in  this  opinion),  we  can  perceive  no  error  in  the  decree;, 
for  the  proof,  we  think,  is  abundant  to  show  that,  although  the 
legal  title  to  the  lands  was  held  by  E.  L.  Andrews  alone,  never- 
theless they  belonged  to  the  firm  as  partnership  property,  and 
were  so  treated  by  all  the  members  of  the  firm.  They  never  did 
belong  exclusively  to  E.L.Andrews;  consequently  the  claims 
of  the  creditors  of  the  firm  are  superior  to  his  widow's  right  of 
dower  as  well  as  to  the  legal  title  of  his  heirs  at  law.  The  lands* 
were  purchased  with  the  funds  of  E.  L.  &  Z.  Andrews,  who 
were  then  partners,  and  stood  upon  their  books  as  partnership 
property,  and  when  the  new  firm  was  formed,  composed  of  E. 
L.  and  Z.  Andrews  and  Thomas  G.  Brown,  these  lands  were 
carried  into  the  new  firm  as  part  of  its  capital,  and  were  there- 
fore partnership  property. 

As  to  the  stocks  purchased  with  the  funds  of  the  new  firm,  it 
is  very  clear  that  they  also  are  subject  to  the  control  and  dispo- 
sition of  the  surviving  partner.  Brown,  notwithstanding  they 
stand  on  the  books  of  the  bank  and  the  insurance  company  in. 
the  name  of  E.  L.  Andrews  alone.  In  reference  to  the  money 
received  by  Messrs.  Campbell  &  Chandler,  growing  out  of  the 
redemption  of  one  of  the  lots  by  Mr.  Gliddon,  we  think  it  should 
stand  in  the  place  of  the  lot  itself,  and  consequently  subject  to- 
the'  disposition  made  by  Brown  of  the  lot. 

We  are  satisfied  there  is  no  error  in  the  decree,  and  it  must 
be  affirmed. 

I  will  observe,  in  conclusion,  that  we  do  not  intend,  by  any- 
thing said  in  the  foregoing  opinion,  to  hold  that  a  surviving 
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partner  is  anUiorized  to  sell  real  estate  for  the  simple  purpose 
of  making  distribution  amongst  the  partners  themselTes  and  their 
representatiyes.  That  question  is  not  raised  in  the  case,  and 
has  not  been  considered;  we  only  intend  to  decide  this:  the  firm 
being  insolyent,  the  surviying  partner  may  dispose  of  the  whole 
properly  to  pay  the  debts,  whether  that  property  consists  of  real 
or  personal  estate. 
The  decree  is  affirmed. 


PARTNEBSmP  DiBSOLyKD  BT  DfiATH  OV  OnB  OF  THX  PABXirXBS,  the  legal 

title  to  all  the  choees  in  aetion  which  belonged  to  the  partnemhip  beoomei 
vested  in  the  snrvivor,  and  the  aetUementof  the  paitnenhip  deyolveaon  him: 
Kinsler  v.  MeCanU.  63  Am.  Dea  711. 

PaBTNEBSHIF    BbALTT,   WHXM  TrKATBD  MB  PeBSONALTT,  Aim  LlABILITr 

OF,  FOR  Debts:  See  Buehan  v.  Sunmer,  47  Am.  Dec.  905»  and  note. 

Widow  £ntitlbd  to  Dowbb  ik  Partnbrship  Bbaltt,  when,  and  when 
not:  See  Mtarkham  v.MerrtU,  40  Am.  Dea  76;  D^er  y.  OUurk,  89  Id.  607| 
OrtoM  y.  Oreene^  18  Id.  642. 


HUBEB  V.   ZiMMEBBIAN. 

[91  ALAIUMA.  48a.] 

AoBMT  OAH  HOT  SUBMIT  TO  ARBITRATION  an  accoant  which  he  is  merely 
anthorized  to  settle,  and  the  award  is  not  binding  on  the  principal. 

Ebbob  to  the  Mobile  circnit  court.  The  opinion  states  the 
case. 

Percy  Walker  ^  for  the  plaintiff  in  eixor. 

Oearge  N.  Stewart^  covUra. 

By  Court,  CmLTOH,  J.  This  was  an  action  commenced  faj 
attachment  at  the  suit  of  the  plaintiff  in  error  against  the  de- 
fendanty  to  recoyer  the  sum  of  seyen  hundred  and  twenty-fiye 
dollars  and  eighty-one  cents,  that  being  the  sum  alleged  to  haye 
been  awarded  the  plaintiff  by  certain  persons  chosen  by  the 
parties  to  arbitrate  the  matters  of  difference  between  them  in 
respect  to  their  mutual  accounts. 

It  appears  from  a  bill  of  exceptions  signed  upon  the  trial, 
that  the  defendant,  residing  in  the  ciiy  of  Philadelphia,  and 
being  unable,  as  he  supposed,  to  effect  a  settlement  with  the 
plaintiff,  who  resided  at  Mobile,  sent  his  son  to  Mobile  in  order  to 
settle  the  matter  of  indebtedness  between  them.  The  authority 
to  the  son  was  contained  in  the  following  extract  from  a  letter 
written  to  the  plaintiff:  "  You  say  that  I  haye  sent  my  hou  to 
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settle  with  you,  and  that  he  knows  nothing  of  the  affiurs;  but 
he  can  settle  with  jou  as  well  as  I  or  any  other  man  who  knows 
how  to  count.  If  you  will  do  what  is  right,  and  have  your 
affairs  so  plainly  written  down  and  entered  into  the  book  as  I 
have  done  mine,  then  it  is  easy  to  settle.  I  do  not  keep  my 
business  in  my  head,  but  in  my  book.  I  would  not  have  sent 
my  son  if  you  had  done  what  was  right,  or  were  a  man  of  your 
word." 

Under  this  authority  the  son  submitted  the  matters  of  accounft 
to  arbitration  by  an  agreement  with  the  plaintiff,  and  the  arbi- 
trators having  found  his  father  debtor  to  the  amount  sued  for, 
he  (the  son)  expressed  himself  satisfied  with  the  award. 

The  court  ruled  that  the  letter  above  referred  to  gave  to  the 
son  no  authority  to  submit  the  accounts  of  his  father  to  arbitra- 
tion, and  that  the  award,  although  consented  to  by  him,  was  not 
binding  on  the  principal.  This,  it  is  here  insisted,  was  errone- 
ous. 

In  Scarborough  v.  Reynolds^  12  Ala.  252,  this  court  held  that 
an  authority  given  to  an  agent  in  these  words,  "  If  you  can 
honorably  and  fairly  settle  with  Reynolds  for  me,  out  of  court, 
do  so;  if  not,  let  the  court  and  jury  settle,"  did  not  authorize 
the  agent  to  make  a  reference  to  arbitrators,  although  the  agent 
was  further  empowered  to  exercise  a  reasonable  discretion,  and 
to  submit  to  reasonable  sacrifice  in  order  to  effect  a  settlement. 

The  authority  conferred  upon  the  agent  to  make  settlement, 
etc.,  was  a  personal  trust,  given,  it  may  be,  solely  in  view  of  the 
agent's  capacity  for  its  performance.  The  law  is  well  settled, 
that  in  such  case,  unless  an  authority  is  expressly  given  to  sub- 
stitute, the  agent  has  no  power  to  put  another  in  his  place  and 
stead:  Story  on  Agency,  14,  sec.  13.  Some  exceptions,  or  rather 
qualifications,  in  the  application  of  this  general  rule,  have  some- 
times been  allowed  in  cases  where,  from  the  language  used,  or 
from  a  fair  presumption  growing  out  of  the  nature  of  the  busi- 
ness to  be  transacted,  or  the  usage  of  trade,  it  appears  that  a 
broader  power  was  intended  to  be  conferred  on  the  agent. 

But  it  is  needless  to  pursue  this  subject.  The  case  first  cited, 
of  Scarborough  v.  Reynolds y  in  our  opinion,  goes  far  beyond  this 
as  to  the  general  scope  of  the  power  conferred,  and  is  decisive 
of  the  question  involved  in  this  adverse  to  the  plaintiff  in  error. 
The  authority  cited  from  Henley  v.  Soper,  8  Bam.  &  Cress.  16, 
does  not  militate  against  the  view  here  taken;  for  the  power  of 
substitution  was  there  given. 

Let  the  judgment  be  affirmed. 
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PdwxB  OF  AoKMT  TO  SUBMIT  TO  Abbitbation:  See  the  note  to  Hviekhu  v. 
Jcknuom,  30  Am.  Dec.  626;  Camoehan  v.  Gould,  19  Id.  668. 

Who  mat  Submit  to  Abbitrattok  when  Actino  fob  Akothbr,  genenllj: 
See  the  note  to  HiUMm  v.  Johwion,  30  Am.  Dec.  622,  discnasing  this  sabject. 


Simmons  v.  Bull. 

£21  AT.41lAlf*,  601.) 

Fatkbb  n  UHBBB  No  Lboal  Obugation  to  SrppoBT  Bastard  in  the  ab- 
■enoe  of  a  statote. 

Bill  Filbd  bt  Babtabd  against  Father,  alleging  that  the  defendant  had 
removed  beyond  the  jurisdiction  of  the  state  to  avoid  the  statutory 
liability  for  his  support,  leaving  property  in  this  stato,  and  praying  that 
a  publication  may  be  made,  and  that  provision  may  be  made  for  his  sup- 
port, can  not  be  sustained. 

Ebbob  to  the  St.  Clair  chancery  court.  The  opinion  states 
the  case. 

Bice  and  Morgan,  for  the  plaintiff  in  error. 

Walker  and  Martin,  contra. 

By  Court,  Chilton,  J.  This  was  a  bill  filed  by  an  infant  by 
its  next  friend,  charging  that  it  was  a  bastard,  begotten  by  the 
defendant,  who,  to  avoid  the  statutory  liability  for  its  support, 
has  remoTed  beyond  the  jurisdiction  of  this  state,  leaving  prop- 
erty belonging  to  him  in  the  county  of  St.  Clair.  The  bill 
prays  that  publication  may  be  made,  and  that  provision  may  be 
made  for  the  support  of  the  infant  out  of  the  property  of  the 
defendant.  The  chancellor  dismissed  the  bill  for  want  of 
equity. 

At  the  common  law,  a  bastard  was  said  to  be  JdiuH  nuUius. 
His  natural  father  may  die  never  so  rich,  and  he  may  be  upon 
the  parish,  yet  he  took  none  of  his  estate,  unless  left  to  him  by 
will.  In  the  absence  of  a  statute,  the  father  is  under  no  legal 
obligation  to  support  him;  and  the  statute  prescribes  the  mode, 
and  the  only  mode,  by  which  this  support  can  be  obtained. 
The  case  before  us  shows  the  necessity  for  further  legislation  on 
the  subject.  Our  duty,  however,  is  plain;  as  we  have  no  power 
to  make  but  only  to  administer  the  law,  and  as  there  is  no  pro- 
vision of  either  the  common  or  statute  law  authorizing  this  pro- 
ceeding, the  chancellor  properly  dismissed  the  bill,  and  his 
decree  must  consequently  be  affirmed:  See  FurUlio  v.  Crowther, 
16  Eng.  Com.  L.  302;  Moncrief  v.  Ely,  19  Wend.  405;  2  Kent's 
Com.  215. 

Decree  accordingly. 

Am.  Dko.  Vol.  LVI— 17 


258  SiiCMONS  V.  Bull.  [Alabama^ 

Pouor  OF  Angismt  Common  Law  towards  Bastards,  and  Rigitts  op, 
OXKXRALLT. — Bacoo,  in  hia  Abridgment,  title  Bostanly,  well  expreases  the 
policy  of  the  ancient  common  law  towarda  thia  nnfortunate  claaa  in  aociety. 
He  there  aaya:  *'A11  well-ragnlated  govemmenta  have  laid  down  and  aettle<l 
certain  rulea  of  propagation,  aa  neoeaaary  to  the  very  being  of  human  aoci 
ety.  Hence  the  aolemnity  of  marriage  waa  eatabliahed,  not  only  aa  it  pre- 
venta  Icwdneaa,  bnt  aa  a  regulation  without  which  there  could  be  no 
diatinction  of  familiea,  and  conaequently  no  encouragement  for  industry,  or 
foundation  for  acquiring  richea;  the  children  therefore  that  are  bom  in  theac 
aocietiea,  and  are  to  enjoy  any  privileges  by  the  laws,  muat  be  auch  aa  are 
bom  according  to  their  rulea  of  copulation;  for  it  ia  abaurd  that  the  law* 
ahould  give  aanction  and  privilege  to  thinga  done  oontraiy  to  the  laW,  aince 
that  would  take  away  the  diatinction  of  right  and  wrung,  lawful  and  unlaw- 
ful; and  therefore  baatarda  under  our  law  lie  under  aeveral  diaabilitiea."  And 
continuing,  he  aaya:  **In  ancient  daya  baatardy  waa  ao  diagraoeful  that  to  re- 
tain a  baatard  in  a  man*a  houae  waa  a  reflection,  and  the  atain  and  reproach 
of  the  parenta.  Crime  dwelt  alwaya  upon  the  iaaue  so  that  he  could  not  be  ad- 
mitted to  feudal  aervice;  and  therefore,  when  the  bisbopa  requeated  that  our 
law  ahould  be  changed  in  the  particular  of  baatard  eignes,  the  statute  aaya 
that  all  the  barona  and  earla  anawered,  Una  voce  ludmnus  leges  AnglkB  mu- 
tare/*  They  were  treated  by  the  common  law  with  great  strictneaa,  and  were 
allowed  but  few  privilegea.  Aa  Blackatone  aaya:  "The  righta  are  very  few, 
being  only  auch  aa  he  can  acquire;  for  he  can  inherit  nothing,  being  looked 
upon  oa  the  aon  of  nobody;  and  aometimea  called  JUius  nuUiua,  aometimea 
JiliuB  popttlL"  The  aeverity  of  the  rulea  of  the  ancient  common  law  haa, 
however,  been  relaxed  in  aJl  of  the  American  atatee  and  in  England,  and 
baatarda  now  have  righta  which  were  unknown  to  them  at  the  common 
law.  "Thia  relaxation  in  the  lawa  of  ao  many  atatea,  of  the  aeverity  of 
the  common  law,  reata  upon  the  principle  that  the  relation  of  parent  and 
child  which  exiata  in  thia  unhappy  caae,  in  all  ita  native  and  binding  force, 
ought  to  produce  the  ordinary  legal  oonaequencea  of  that  conaanguinity:*'  2 
Kent*a  Com.  213. 

Custody  of  Illbgitimatx  Children. — ^The  mother,  aa  the  natural  guardian 
of  an  illegitimate  child,  baa  a  right  to  the  custody  and  control  of  a  baatard: 
Wright  v.  Wright,  2  Maaa.  109;  Carpenter  v.  Whitman,  15  Johna.  208;  PeapU  v. 
Landt,  2  Id.  375;  CommonweaUh  v.  Fee,  6  Serg.  &  R.  255;  Hudson  v.  JiiUs,  8 
N.  H.  417;  MaUerqfDoyU,  I  Clarke,  154;  Peorde  v.  Kling,  6  Barb.  366;  i?o6a- 
lina  V.  Armstrong,  15  Id.  247;  and  in  preference  to  the  father,  although  from 
hia  circumatancea  he  may  be  better  able  to  educate  him:  Ex  parte  Knee,  1  B. 
ft  P.  N.  R.  148;  and  if  the  putatiyo  father  obtain  poaaeaaion  of  the  child  from 
the  mother  by  fraud,  the  court  will  order  it  to  be  reatored  to  the  mother:  Bez 
V.  Soper,  5  T.  R.  278;  Bex  y.  Moaeiey,  5  Eaat,  224,  note;  and  the  court  will 
grant  a  habeas  corpus  to  bring  up  the  body  of  a  baatard  child  within  the  age 
of  nurture  for  the  pnrpoae  of  reatoring  it  to  the  custody  of  the  mother,  from 
whoae  quiet  poaaeaaion  it  has  been  taken  at  onetime  by  fraud,  and  afterwarda 
i»\  force;  and  thia  without  prejudice  to  the  question  of  the  guardianahip:  Rex 
V.  Hopkins,  7  Id.  579;  and  a  father  who  haa  legitimated  the  child,  under  the 
Tenneaaee  atatnte  of  1805,  ia  not  in  conaequence  thereof  entitled  to  ita  cua- 
tody;  and  the  county  court  haa  no  authority  to  put  it  into  his  cuatody.  or 
to  bind  it  out  against  the  mother'a  wishea,  unleaa  it  is  a  pauper:  Lutcsou  v. 
Scott,  1  Yei);.  92;  and  the  mother  being  entitled  to  the  cuato<ly,  in  tlie  abaence 
of  legal  reaaona  to  the  contrary,  the  ordinary  can  not,  without  such  reaaoua,  bind 
out  the  child  to  apprenticeehip  to  another:  Alfred  y.  McKay,  36  Oa.  440;  and  on 


June,  1852.]  SiHMONS  v.  Bull.  269 

an  appeal  from  a  hearing  on  a  petition  foraAa(Mucof]M(f  by  the  mother  to  re- 
coTor  the  poaseanon  of  the  ohild  from  one  to  whom  the  child  had  been  appren- 
ticed by  an  orphan  asylnm,  after  the  mother  had  Tolnntarily  abandoned  him, 
the  evidence  showing  that  both  the  relatriz  and  the  defendant  were  proper  per- 
•ons  to  have  the  custody  of  the  child,  it  was  held  that  the  judgment  for  the 
relatriz  should  not  be  disturbed,  although  the  judge's  finding  did  not  include 
the  age  of  the  child:  Copeiand  v.  Stale,  00  Lad.  394;  but  on  a  child  between 
eleven  and  twelve  years  of  age  being  brought  before  a  court  on  a  habea$  ccrpu§ 
by  the  mother  to  obtain  possession,  the  court  declared  the  child  to  be  entitled 
to  exercise  her  own  discretion  as  to  whether  she  would  go,  and  would  not  al- 
low the  mother  to  take  her  against  her  will:  In  re  lAoyd^  3  Man.  &  6.  647.  On 
the  application  by  a  father  for  the  custody  of  his  illegal  child,  if  it  appears 
that  his  moral  character  was  no  better  than  that  of  the  mother,  and  that  she 
had  a  natural  affection  for  the  child,  neither  neglecting,  abusing,  nor  failing  to 
provide  for  it,  the  custody  of  the  child  will  not  be  awarded  to  him:  PraU  v. 
NUt^  48  Iowa,  33;  but  the  father  is  generally  entitled  to  the  custody  of  a 
child  as  against  all  but  the  mother;  and  if  she  is  dead,  and  he  is  a  suitable  per- 
son, it  shall  be  taken  from  the  maternal  grandmother  and  be  delivered  to  him: 
CommonwecUlh  v.  Anderson^  1  Ashm.  55;  and  by  the  Georgia  code,  the  mar- 
riage of  the  mother  and  the  reputed  father  of  the  child  legitimates  the  child, 
and  subjects  him  to  the  custody  and  control  of  the  father:  Adama  v.  Adams, 
36  Ga.  236.  And  a  father  who,  after  the  death  of  the  mother,  has  by 
authentic  act  legitimated  his  natural  child,  may,  on  showing  that  he  has 
treated  the  child  with  ordinary  care,  and  has  means  to  support  and  educate 
her,  recover  her  from  a  dative  tutor  appointed  to  her  as  a  foundling:  Matter 
of  Celina,  7  La.  Ann.  162.  A  gift,  in  consideration  of  the  release  of  a  debt, 
made  by  a  servant  to  her  master,  of  her  illegal  child,  of  which  be  was  the  fa- 
ther, that  he  might  maintain  and  educate  such  child  "as  a  legal  father,** 
gives  him  no  right  to  treat  the  child  as  a  peon;  and  when  the  mother  of  such 
a  child  held  as  a  peon  by  a  stranger  sues  out  a  writ  of  fiabeaa  corpus  to  obtain 
the  custody  of  it,  the  rejection  of  evidence  of  her  unfitness  to  have  the 
custody  is  not  error  as  against  the  defendant,  such  evidence  not  being  mate- 
rial to  the  issue  between  the  parties;  and  testimony  of  the  chUd  in  such  a 
case,  that  she  is  willing  to  remain  in  the  defendant's  service,  is  not  satisfactory 
evidence:  Bnttameanlo  v.  AnaUa,  1  K.  M.  255.  The  surety  on  a  bond  given 
by  the  father  to  maintain  a  bastard  child  has  no  more  right  to  the  custody 
of  the  child  than  any  other  stranger:  Ihlle  v.  Bellaiap,  1  Johns.  486. 

MaiNTiKANOX  OP  Bastabd  Childrxn. — ^The  mother  Ib  the  natural  guard- 
ian ol  a  child,  and  is  bound  to  maintain  it:  WrigfU  v.  Wright,  2  Mass.  109; 
Ca/rpenUr  v.  WhUman,  15  Johns.  208;  People  v.  Landt,  2  Id.  375;  Common- 
wedUk  V.  1^66,6  Serg^& K  255;  Hudaonv.  HilU,S'S.  H. 417;  MaUerof  Do^U, 
1  Clarke,  154;  Peogie  v.  KUng,  6  Barb.  366;  Bobalina  v.  Amutrang,  15  Id. 
247;  ^tfw  V.  Starr,  8  Or.  49;  but  it  was  held  in  RvUinger  v.  Temple,  4 
R  ft  S.  491,  that  there  was  no  obligation  upon  the  personal  representatives 
of  the  mother  of  a  bastard  chUd  to  expend  money  or  property  which  belonged 
to  the  mother  in  the  maintenance  of  such  child.  At  the  common  law,  a  father 
was  under  no  obligation  to  support  his  bastard  child.  The  only  mode  by 
which  his  support  can  be  obtained  from  the  father  is  prescribed  by  statute: 
SimmoM  v.  BuU,  21  Ala.  501  (principal  case);  and  see,  on  thic  iraint,  MarleU  v. 
WUmm,  30  Ind.  240;  there  is  no  implied  promise  from  the  father  to  the  mother 
to  furnish  it  a  support:  Wigging  v.  Keker,  6  Id.  252;  and  the  child  has  no  lawful 
daim  on  the  estate  of  the  deceased  father  for  support:  DaJUon  v.  Halpin,  27  La. 
Ann.  382;  and  even  verbal  directions  of  a  father,  that  the  child  shall  be  supi 
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ported  out  of  his  esUte  after  his  death  does  not  give  the  child  a  right  of  action 
against  his  iather'sadministrator:  Dwtcan  v.  Pope,  47  Ga.  445;  bat  if  aiather 
has  adopted  the  child  as  his  own,  although  no  order  has  been  made  on  him,  lie 
b  liable  for  the  nursing  and  expenses:  I/eshHh  v.  Oowmg,  5  Esp.  131.  In  most 
of  the  states  of  the  Union  and  in  England  statutes  have  been  passed  for  the 
affiliation  of  bastard  children  and  to  charge  the  father  with  their  support.  This 
subject  is  treated  of  at  length  in  the  note  to  Weather/ard  y.  Weaiher/ordt  emit, 
p.  2U6k  to  whieh  the  reader  is  referred.  In  Louisiana  as  well,  the  father  of  an  il- 
legitimate child  may  be  sued  by  the  mother  for  alimony  for  its  support:  Qihnejf 
V.  FUztimnumM^  5  La.  Ann.  250;  but  no  greater  alimony  will  be  granted  there 
than  is  shown  to  be  necessary  at  that  time  for  its  support;  and  should  a  larger 
sum  afterwards  become  necessary,  it  is  within  the  province  of  the  probate 
court  to  grant  an  addition:  G*G(tra  v.  RidddL^  19  Id.  504;  and  see  DmnuA  v. 
iS^ttocesBMm  <i/  Drofu/et,  26  Id.  323,  for  a  further  illustration  of  this  prooeeding. 
In  Nine  v,  Starr ^  8  Or.  49,  it  was  held  that  a  promise  by  the  putative  fatlner 
to  board  and  clothe  the  child  was  without  consideration  and  could  not  be  en-  | 

forced;  but  it  is  established  as  a  rule  by  the  weight  of  authorities  in  England  l 

at  leasts  that  promises  by  the  putative  father  to  pay  the  mother  a  certain 
amount,  on  consideration  that  she  would  support  and  maintain  the  ohild^  are 
binding:  Hargrove$  v.  Freeman^  12  Qa.  342;  Jewninga  v.  Browa^  9  Mee.  ft  W. 
496;  Smiih  v.  Roche^  0  C.  B.,  N.  S.,  223;  H%ek»  v.  Gregory,  8  C.  a  378.  A  wo- 
man who  at  the  request  of  her  seducer  has  taken  lodgings  and  laid  out  money 
in  necessaries  for  her  confinement  and  in  support  of  the  child  is  entitled  to 
sue  him  for  the  money  paid:  €hfre  v.  HaM»Fy,  3  F.  &  F.  509.  If  the  father 
promise  the  mother  that  if  she  would  abstain  from  affiliating  the  child  he 
would  pay  her  a  certain  sum  weekly,  and  she  suffers  the  time  limited  for 
affiliation  to  expire,  the  promise  is  binding:  Linnegar  v.  Hodd,  5  C.  K  437; 
as  is  a  promise  to  pay  the  mother  a  certain  annuity  if  she  should  not  require 
the  custody  and  management  of  several  illegitimate  children  he  had  borne  by 
her:  In  re  PUuheU,  30  L.  J.  Ch.  606;  and  if  the  father  has  consented  to  pay 
an  annual  amount  for  the  support  of  the  child,  he  must  continue  to  do  so,  or 
provide  for  the  child  at  his  own  expense,  or  give  the  most  distinct  notice  of  his 
intention  to  discontinue  the  payment  of  such  annual  sum:  Cameron  v.  Baher, 
1  Car.  &  P.  268;  and  see  NiehoU  v.  Allen,  3  Id.  36.  Bankruptcy  is  no  dis- 
charge of  a  promise  to  allow  a  weekly  sum  for  the  child's  support:  MUlen  v. 
WliiUenbury,  1  Camp.  428;  nor  can  a  putative  father  and  surety  exonerate 
themselves  from  a  bond  given  for  the  maintenance  of  the  child  by  demanding 
it  of  the  mother  and  offering  to  support  it:  Carpenter  v.  Whitman,  15  Johns. 
208;  but  where  a  father  makes  several  payments  for  the  child's  mainteuanoe 
and  then  refuses  to  continue  its  support  until  the  mother  has  obtained  au  order 
of  affiliation,  no  right  of  action  will  lie  by  the  mother  for  the  arrears  of  the 
maintenance:  Furillio  v.  Crotother,  7  Dow.  &  Ry.  612.  An  agreement  by  the 
lather  to  pay  the  mother  a  certain  sum  yearly  by  quarterly  instaHments  as  long 
as  she  should  maintain  and  educate  their  six  illegitimate  children,  varying  in 
age  from  seven  to  fourteen  years,  is  an  agreement  indefinite  as  to  time,  'had  rev 
ocable  at  the  will  of  either  party  at  any  time  with  reasonable  notice,  and  nortl 
not  be  in  writing:  Knowlman  v.  BlueU,  29  L.  T.,  N.  S.,  462;  S.  C,  22  Week. 
Rep.  77 ;  but  a  contract  to  support  a  child  six  years  of  age  *  *  till  it  should  be  able 
to  do  for  itself  "  is  within  the  statute  of  frauds  and  must  be  in  writing:  Far- 
rington  v.  Donohoe,  14  Id.  922.  Wl^re  the  father  of  two  illegitimate  children 
executed  a  bond  conditioned  for  the  payment  of  an  annuity  for  the  support  of 
them  and  their  mother  during  their  joint  natural  lives,  or  in  case  of  the  death 
of  the  children,  during  the  natural  life  of  the  mother,  and  one  of  the  children 
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di«d,  it  was  held  that  the  ezeontor  of  the  obligor  was  liable  on  the  bond  for 
the  arrears  of  the  annuity  aocraing  after  the  death  of  the  child:  JamnB  v. 
TaiUnt,  1  Dow.  &  By.  548. 

RiouTS  OF  Iniieritangb. — a.  RuUb  qf  Common  Law  a$  to. — ^Blackstone 
•ays:  **The  mcapacity  of  a  bastard  consists  principally  in  this,  that  he  can 
not  be  heir  to  any  one,  neither  can  he  have  heirs  bnt  of  his  own  body; 
for  being  nuUiusJUiuB,  he  is  therefore  of  kin  to  nobody,  and  has  no  ancestor 
from  whom  any  inheritable  blood  can  be  derived:**  1  Bla.  Com.  569.  And  in 
▼olnme  2,  page 247,  he  says:  "Bastards  are  incapable  of  being  heirs.  Bas- 
tanls,  by  onr  law,  are  such  children  as  are  not  bom  either  within  lawful 
wedlock  or  within  a  competent  time  after  its  determination.  Such  are  held 
to  be  nulUuaJilii,  the  sons  of  nobody;  for  the  maxim  of  law  is.  Qui  en  damnaU 
eoiiu  tuucUur,  inter  Uberoe  non  eomputantur.  Being  thus  the  sons  of  nobody, 
they  have  uo  blood  in  them,  at  least  no  inheritable  blood;  consequently, 
none  of  the  blood  of  the  first  purchaser,  and  therefore,  if  there  be  no  other 
daimant  than  such  illegitimate  children,  the  land  shall  escheat  to  the 
lofd.  The  civil  law  differs  from  ours  in  this  point,  and  allows  a  bastard  to 
•Qooeed  to  an  inheritance,  if  after  its  birth  the  mother  was  married  to  the 
tether;  and  also,  if  the  father  had  no  lawful  wife  or  child,  then  even  if  the 
ooDcnbine  was  never  married  to  the  father,  yet  she  and  her  bastard  ton  were 
eaeh  entitled  to  one  twelfth  of  the  inheritance;  and  a  bastard  was  likewise 
oi^iable  of  suooeeding  to  the  whole  of  his  mother's  estate,  although  she  vras 
never  married;  the  mother  being  sufficiently  certain,  though  the  fathar  is 
not.  But  onr  law  in  tevor  of  marriage  is  much  lees  indulgent  to  bastards.  ** 
Aa  has  been  said  before,  the  stringency  of  these  rules  has  been  much  relaxed, 
and  baatards  are  now  allowed  certain  rights  of  inheritance  denied  them  at 
the  oommon  law.     We  will  proceed  to  consider  these  rights; 

K  Law  o/  Place  of  BtrOi,  Elfiet  qf,  on  RighU  of  lOegUlmaies.'—Wheik 
an  iUegitimate  child  has,  by  the  subsequent  marriage  of  his  parents,  become 
lagitimale  by  virtue  of  the  laws  of  the  state  or  oountry  where  such  marriage 
took  place  and  the  parents  were  domiciled,  it  is  thereafter  legitimate  every- 
where, and  entitled  to  all  the  rights  flowing  from  that  etatue,  including  the 
right  to  inherit:  Mitter  t.  liiOer,  91  N.  Y.  315.  The  same  principle  was  in 
eiiect  dedded  in  Sueeenkm  qf  CabalUTO,  24  La.  Ann.  573;  and  in  8mUk  v. 
KdL^e  Hewe^  55  Am.  Dea  87,  it  was  held  that  a  child  illegitimate  in  the 
plaoe  of  its  birth  was  incapable  of  inheriting  in  another  state  to  which 
its  parents  removed,  although,  had  it  been  bom  in  the  latter  state,  it  could 
have  inherited.  Indeed,  it  is  a  principle  recognised  as  sound  by  the  most 
eminent  jurists,  that  the  tialue  or  condition  as  to  legitimacy  is  to  be  deter- 
mined by  the  law  of  the  plaoe  where  the  child  was  bom:  See  Story's  Oonfl. 
L.,  sec.  87  et  seq.  But  although  the  legitimacy  of  a  child  is  determined  by 
its  domicile,  and  its  legitimacy  is  recognized  elsewhere  as  so  determined, 
•till  the  right  of  a  child  to  inherit  in  a  country  is  not  concluded  by  the  fapt 
that  such  child  has  been  legitimated  in  the  oountry  of  its  domicile.  Thus  an 
illegitimate  child  legitimated  by  the  laws  of  another  state  can  not  inherit  in 
Pennsylvania:  8mUh  v.  Derrt  84  Pa.  St.  126;  or  in  Alabama:  Lmgen  v. 
Lmgea^  45  Ala.  410.  And  a  child  bom  in  Scotland,  of  parents  domiciled 
there,  but  not  married  until  after  his  birth,  although  legitimated  by  the 
laws  of  Scotland,  can  not  take  real  estate  in  England  as  heir:  Doe  d,  Burt- 
wkMe  V.  yardill,  6  Bing.  N.  G.  385;  nor  if  in  such  a  case  the  son  died  leav- 
ing land  in  England  could  tlie  father  inherit  it:  In  re  Don,  4  Drew.  194.  In 
Doe  d.  BurtwhufUe  v.  VardUl,  Tindal,  C.  J.,  said:  *'The  grounds  and  founda- 
tion upon  which  our  opinion  rests  are  briefly  these:  that  we  hold  it  to  be  a 
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mle  or  maxim  of  the  law  of  England,  with  respect  to  the  deeoent  of  land  in 
EoglaDd  from  fiither  to  son,  that  the  son  must  be  bom  after  actual  marriage 
between  hit  father  and  mother.  Thia  is  a  rale  jurU  poriUvi,  as  are  all  the 
laws  which  relate  to  the  succession  of  real  property,  this  particular  rule 
liaviug  been  framed  for  the  direct  purpose  of  excluding,  in  the  descent  of 
lanti  in  England,  the  application  of  the  rule  of  the  civil  and  the  canon  law, 
by  which  the  subsequent  marriage  between  the  father  and  the  mother  vras 
held  to  make  the  son  born  before  nuuriage  legitimate;  and  that  this  rule  of 
descent,  being  a  rule  of  positive  law  annexed  to  the  land  itself,  can  not  be 
broken  in  upon  or  disturbed  by  the  law  of  the  country  where  the  claimant 
was  born — and  which  may  be  allowed  to  govern  his  personal  sUUua  as  to 
legitimacy — ^upon  the  supposed  ground  of  the  comity  of  nations."  In  In  re 
IVriijfU,  2  Kay  &  J.  595,  a  domiciled  Englishman  being  the  father  of  an  illegit- 
imate child,  born  in  France  of  a  French  woman,  afterwards  became  domiciled 
in  Franco,  and  it  was  held  that  he  could  not,  on  his  subsequent  marriage 
with  the  mother  of  the  child,  legitimize  the  child  under  the  provisions  of 
the  French  law,  80  as^  enable  it  to  share  in  a  bequest  to  his  children  con- 
tained in  the  will  of  a  person  in  England;  and  for  the  following  reasons: 
1.  That  marriage,  being  a  personal  contract,  is  regulated  by  the  law  of  the 
domicile;  2.  That  the  law  of  the  domicile  of  the  putative  father  attached  to 
the  child  at  its  birth,  and  by  that  law  its  bastardy  was  indelible;  3.  That  by 
the  law  of  France  a  bastard  can  not  afterwards  be  made  legitimate,  if  at  the 
time  of  its  conception  the  parents  were  incapable  of  contracting  to  legiti- 
mize the  child  after  its  birth;  and  a  domiciled  Englishman  could  not  bind 
himself  by  such  a  contract;  4.  That  by  the  law  of  France,  a  bastard  can 
never  be  made  legitimate  if  it  is  uncertain  who  was  the  father;  and  a  dom- 
iciled  Englishman  can  not  by  the  law  of  this  country,  for  civil  purposes,  be 
more  than  the  putative  father  of  a  bastard  child. 

c.  Adoption  or  AcknowUdgmerU  of  Child  by  Father,  or  Legitimalkm  of  It 
by  Statute,  Elffeet  q/*. — The  adoption  of  an  illegitimate  child  by  the  putatiTS 
father,  pursuant  to  the  Vermont  general  statutes,  c.  56,  sec.  6,  providing 
that  '*  the  child  shall  thereafter  be  considered,  as  respects  such  father,  legiti- 
mate and  capable  of  inheriting,  and  the  same  rights,  duties,  and  obligations 
shall  exist  between  such  father  and  the  child  as  if  the  child  were  born  in 
lawful  wedlouk,"  does  not  render  such  child  capable  of  inheriting  as  the  legal 
representative  of  such  father,  but  only  legitimates  it  as  respects  the  father: 
Safford  v.  Houghton,  48  Vt.  236;  loose  acts  of  recognition  will  not  be  suffi- 
cient to  establish  an  adoption  by  the  testator  so  as  to  entitle  the  child  to  a 
share  of  his  estate:  Sbarbor*8  E$tate,  Myrick*s  Prob.  255.  A  Maryland 
statute  providing  that  if  a  man  have  a  child  by  a  woman  whom  he  after- 
wanls  marry,  and  acknowledge  the  child,  that  he  will  in  consequence  be  le- 
gitimated, was  held  not  to  be  limited  to  children  of  those  who  were  capable 
of  contitM!ting  lawful  marriage,  but  extended  to  the  issue  of  an  adulterous 
cuuncotion:  Ifatobecker  v.  Uawbeeber,  43  Md.  516;  the  written  acknowledg- 
ment by  which  a  bastard  cliild  is  rendered  legitimate  must  be  drawn  for  thai 
express  purpose,  and  conform  strictly  to  the  statute:  Pina  v.  Prck,  31  Gal. 
359;  although  under  the  Iowa  code  it  was  held  it  need  not  be  formal^  Imt 
might  l>e  by  letters:  Crane  v.  Crane,  31  Iowa,  296.  Under  a  Maine  statute 
providing  that  a  bastard  became  heir  of  a  father  who  acknowledged  him  by 
a  writing  signed  before  a  witness,  but  further  provided  that  he  could  not 
take  by  representation  unless  the  parents  married  and  had  other  ofTspriug, 
and  unless  the  father  afterwards  acknowledged  him  as  aforesaid  or  adopts*! 
him  into  tJie  family,  it  was  held  that  where  the  intermarried  adopted  the 
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bastard,  and  had  other  ofispring,  so  as  to  entitle  him  to  take,  by  representa- 
tion, bat  did  not  acknowledge  the  relationship  in  writing,  he  conld  not  take 
as  heir  of  his  father:  NwU  v.  Iluntt  37  Me.  333.  Where  for  thirty  years  uo 
legitimate  heirs  are  shown  to  exist,  or,  if  in  existence,  have  presented  no 
claim  to  a  snccession,  the  duly  acknowledged  natural  children  uiay  prosecute 
any  claims  thereto:  Jiemp  v.  MunicipalUy  No.  f,  II  La.  Ann.  148.  Natural 
brothers  and  sisters  will  exclude  a  natural  daughter  not  acknowledged:  Du- 
pre  X.  Carulhen,  6  Id.  156.  The  legislature  has  power  to  remove  the  legal 
taint  of  bastardy  either  by  a  general  or  special  law  for  all  purposes  of  future 
inheritance:  MeOunnigU  v.  McKee^  77  Pa.  Si.  81;  Killam  v.  KUlam^  39  Id. 
120.  But  an  estate  already  descended  to  the  legal  heir  can  not»  by  a  snbec- 
qnent  act  of  legitimation,  be  divested  and  given  to  a  bastard:  KUlam  v.  Kit- 
iam,  wpra.  The  averment  of  parentage  in  a  legislative  act  legitimating  n 
ehild  is  prima  /ade  evidence  of  its  truthfulness:  MeOutmigle  v.  MeKee^  77 
Id.  81;  and  where,  under  the  Tennessee  act  of  1806,  o.  2,  the  name  of  an 
illegitimate  child  was  proved  to  have  been  changed  on  the  application  of  the 
putative  father,  but  the  record  of  the  court  was  destroyed,  it  was  held  that 
the  child  must  be  presumed  to  have  been  made  an  heir,  and  was  entitled  to 
his  father's  estate:  Mclieynolds  v.  MeCaJUt^  1  Lea,  260;  a  private  act  declar- 
ing a  bastard  to  be  legitimate  and  to  be  the  heir  and  next  of  kin  of  a  partic- 
ular person,  by  implication  excludes  the  idea  of  his  being  the  lawful  heir  or 
next  of  kin  of  any  other  person:  Les  v.  Shankle,  6  Jones  L.  313;  and  a  bas- 
tard made  capable,  by  act  of  the  legislature,  of  inheriting  from  his  father 
can  not  inherit  from  his  stepmother:  Drain  v.  VioleU,  2  Bush,  155;  and  a  spe- 
cial act  making  A.  the  heir  of  S.  in  as  full  and  perfect  a  manner  as  if  she  had 
been  bom  in  lawful  wedlock,  gives  A.  no  right  to  any  share  in  the  estate  of 
a  brother  of  S.,  who  died  intestate  after  8.,  and  from  whom  S.  would  have 
inherited  had  she  been  living:  Moore  v.  Moore,  35  Vt.  08.  And  when  a  bas- 
tard U  legitimated  by  statute,  the  statute  operates  only  to  give  him  inherit- 
able capacity,  and  does  not  release  his  liability  for  collateral  inheritance 
taxes  unless  the  legislative  intent  to  do  so  is  clearly  expressed:  PhydcVa 
Ettaie^  2  Brews.  179. 

d.  Right  qf  Bcutard  to  InherU  from  or  through  Ala  JfotAer.— Almost  the 
first  innovation  made  on  the  old  common-law  rules  oonoeming  the  rights  of 
bastards  was  to  allow  bastard  children  and  their  mother  to  respectively 
inherit  from  each  other.  Bastards  are  now  generally  allowed  this  right  of 
inheritance:  Alexander  v.  Akoccuider,  31  Ala.  241;  Stover  v.  Bomodi^  3  Dana, 
233;  Jaekson  v.  CoUnu,  16  B.  Mon.  214;  OpdyheU  Appeal^  49  Pa.  St.  373; 
NeiT*  Appeal,  02  Id.  193;  and  the  fact  of  her  death  before  the  descent  cast 
will  not  prevent  the  child  from  inheriting  her  share  of  an  estate:  MeOuire  v. 
Brown^  41  Iowa,  650;  and  a  child  begotten  of  a  mother  who  had  married  in 
good  faith  and  before  any  doubt  had  arisen  in  her  mind  as  to  the  existence 
of  any  legal  impediment  to  her  marriage  is  entitled  to  all  the  rights  of  a 
Intimate  heir  of  the  mother:  Harrington  v.  BcarJUldt  30  L^  Ann.,  pt  *2, 
1297.  A  bastard  bom  of  a  slave  mother  need  not  liave  been  legally  ac- 
knowledged by  her  mother  to  enable  her  when  emancipated  to  inherit  from 
her:  Neel  v.  Jlibard^  Id.  808.  In  California  if  a  testatrix  in  her  will  omita 
to  provide  for  her  illegal  child,  the  child  inherits  as  a  pretermitted  child : 
WanUWe  Eeiate,  Myrick's  Prob.  224;  S.  C,  57  GaL  484;  in  Massachusetts, 
however,  it  vras  held  that  a  child  so  unintentionally  omitted  was  not  entitled 
to  the  sliare  of  the  estate  she  would  have  taken  under  their  statute  IumI  the 
mother  died  intestate:  Kent  v.  Barber,  2  Gray,  535;  but  under  a  devise  or 
remainder  to  a  mother  for  her  life,  and  then  over  to  her  lawful  issue,  illegit- 


264  Simmons  v.  Bull.  [Alabama, 

imate  children  of  the  mother  can  not  take:  Blaek  v,  CartmeUt  10  K  Mon. 
188;  Oibaon  v.  MouUmi,  2  Disney,  168.  An  illegitimate  child  can  not  inherit 
throuffh  hie  mother  in  Kentucky:  Jacknon  v.  Jaxk&on^  78  Ky.  390;  S.  C,  39 
Am.  Hep.  246;  or  in  Tennessee:  Brown  v.  Kerby,  9  Hnmph.  460;  In  re  JHeri- 
dOf  63  How.  Pr.  62;  but  the  contrary  rale  prevails  in  Indiana:  Doe  v.  BcUe$f 
6  Blackf.  633;  and  in  North  Carolina,  Waggoner  v.  MiUer,  4  Lred.  L.  480, 
it  was  held  that  where  A.,  the  mother  of  an  illegitimate  child,  died  before 
B.,  the  mother's  father,  the  child  was  entitled  to  part  of  the  estate  of  B. 

e.  Bight  qf  Bastard'a  Brother*  or  Sister*  to  Inherit  from  or  through  Bach 
Other. — ^As  a  general  rule,  beatard  children  of  the  same  mother  are  allowed  to 
inherit  from  each  other:  Brown  v.  D}ft,  2  Boot,  280;  Flintham  ▼.  Holder,  I 
Dev.  Eq.  346;  Brewer  v.  Bloogher,  14  Pet  178;  Buriingtan  v.  IMy^  6  Vt.  83; 
Heplntm  y.  Dundas,  13  Qratt.  219;  Brigg*  y.  Oreenet  10  B.  L  406;  Boger»  t. 
water,  6  Bias.  166;  Biley  v.  Byrd,  3  Head,  20;  McBryde  v.  Pattermm,  78 
N.  C.  412;  JSstep  v.  Machay,  62  Md.  692;  Miller  v.  WiUiams,  66  HI.  91; 
Oarland  v.  Harrison^  8  Leigh,  368.  The  contrary  rale  prevails  in  Penn- 
sylvania: WoltenuUe*e  Appeal,  86  Piu  St.  219;  Ditech^a  Ettaie^  11  Phila.  16; 
and  in  Kentacky  it  has  been  held  that  bastard  brothers  do  not  inherit  from 
each  other,  the  mother  being  dead:  Allen  v.  Ba$neey,  I  Mete.  (Ky.)  636.  And 
illegitimate  children  can  not  inherit  from  legitimate  children  by  the  same 
mother:  Bacon  v.  MeBride,  32  Vt.  686;  Woodward  v.  Duncan,  1  Coldw. 
662.  Nor  can  a  bastard  daim  throagh  sisters  any  part  of  her  son's  estate, 
the  Massaohnsetts  statutes  of  descents  allowing  him  to  take  only  throngh  his 
own  mother  and  her  lineal  descendants:  Haraden  v.  Larrabee,  113  Mass.  430. 
Where  a  testator's  estate  was  claimed  by  his  half-brothers  by  the  aaoia 
father  and  his  half-sisters  by  the  same  mother,  all  the  parties  being  illegiti- 
mate,  it  was  held  that  the  half-brothers  ooold  take  nothing,  as  the  father  of 
the  illegitimate  children  could  not  inherit  nor  be  a  condnit,  and  that  the 
half-sisters  being  heirs  of  their  mother,  and  she  being  dead,  they  were 
entitled  to  the  estate:  Ilarriaon'n  Entate,  Myrick's  Prob.  121. 

f.  Bights  <^  Inheritance  from  or  through  Bcutards, — ^It  was  a  role  of  the 
common  law  that  bastards  could  not  transmit  an  estate  by  inheritanoa  ex- 
cept to  their  own  offspring:  Bent  v.  8L  Vraitt,  30  Mo.  268;  Oodeg  v.  Dewey, 
4  Pick.  93;  Barwick  v.  Miller,  4  Desan.  434;  Jones  v.  Burden,  Id.  439;  Stover 
V.  Z?o<t0e/i,  3  Dana,  233;  Biley  \\Byrd,SEieetd,  20.  This  rule  has  been  relaxed 
in  most  of  the  states.  A  mother  may  inherit  from  her  bastard  child:  NeiFs 
Appeal,  92  Pa.  St.  193;  Oarland  v.  Harrison,  8  Leigh,  368;  Nolaseo  v. 
Lwrty,  13  Ia.  Ann.  100;  even  to  the  exclusion  of  the  natural  brothers  and 
sisters:  Nolasco  v.  Lurty,  supra;  but  it  was  held  in  Maryland  that  a  mother 
could  not  inherit  her  illegitimate  child's  estate:  MiUerv.  Stewart,  8  Qill*  128; 
and  the  same  was  held  under  an  Lidiana  statute:  Doe  v.  Bates,  6  Blaokf.  633; 
and  in  Missouri  it  was  held,  that  under  a  statutory  provision  that  bastards 
could  inherit  and  transmit  an  inheritance  on  the  part  of  their  mother  as  if 
they  had  b^n  lawful  would  not  give  the  mother  nor  the  illegitimate  brothers 
the  right  to  inherit  from  a  bastard:  Bent  v.  SL  Vrain,  30  Mo.  268.  A  father 
can  not  inherit  from  a  bastard  child  in  CSalifomia:  Harrison^  Estate,  My- 
rick's Prob.  121.  And  a  statute  providing  that  an  illegitimate  child  should 
be  in  all  respects  upon  an  equal  footing  with  the  other  children  of  the 
father  is  to  be  strictly  construed,  and  does  not  enable  the  father  or  his  legiti- 
mate children  to  inherit  from  him:  McCormieh  v.  Cantrell,  7  Yerg.  616. 
The  husband  or  wife  of  a  deceased  bastard  is,  under  the  statutes  of  the  states 
generally,  allowed  to  daim  inheritance  from  the  deceased  wife  or  husband: 
Scoggins  v.  Barnes,  8  Baxt.  660;  Doe  v.  Batea,  6  Blackf.  633;  Brooks  v. 
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FhutcUt  3  Mc Arthur,  100;  Hawkins  v.  Jones,  10  Ohio  St.  22;  SmUhgaU  ▼. 
iiimom,  31  M<L  113;  Suceessum  of  Briscoe,  2  La.  Ann.  268;  Coor  v.  Starting, 
I  Jones  £q.  243;  bdt  under  a  later  North  Carolina  statute  it  was  held  that 
upon  the  death  of  an  illegitimate  son,  intestate,  unmarried,  and  without 
issue,  a  legitimate  half-sister,  bom  of  the  body  of  the  same  mother,  inherits 
his  real  estate  to  the  ezclusiou  of  the  widow  of  such  son:  Powers  v.  Kite^  83 
N.  G.  156.  Li  Connecticut  a  bastard  has  inheritable  blood  for  the  purpose  of 
collateral  as  well  as  lineal  descent  through  him:  DicHnson^a  Appeal,  42  Conn. 
iUl.  But  the  rule  prevails  generally  that  no  one  can  claim  through  a  bas- 
tard: McComUck  v.  CantreU,  7  Yerg.  615;  Berry  v.  Owens,  5  Bush,  452; 
StecleCs  Appeal,  64  Pa.  St.  403;  CfuHis  v.  ilewms,  11  Met.  204.  Where  a 
bastard  marries,  and  dies  leaving  a  legitimate  child,  and  the  parent  of  the 
bastard  afterward  marry,  and  the  father  of  the  bastard  had  in  her  life-time 
recognized  her,  and  also  had  recognised  her  after  his  marriage  subsequently  to 
her  death,  the  child  of  the  bastard  may  inherit  through  her  from  her  father: 
AsH  V.  Way,  2  Gratt.  203.  If  a  bastard  dies  without  issue,  and  leaving  no 
mother  surviving  him,  the  legitimate  children  of  his  mother  inherit  his  es- 
tate: RemmiiHiUm  v.  Lewin,  8  B.  Mon.  606;  EUis  v.  liajtfield,  20  Lid.  101. 
Under  a  statute  legitinmting  the  issue  of  all  marriages  null  in  law,  a  child  of 
such  a  marriage  inherits  and  transmits  by  descent  as  if  bom  of  a  lawful  mar* 
riage:  Dyer  v.  Brannock,  66  Mo.  301 ;  and  see  Graham  v.  BenntU,  2  Cal.  503. 
g.  JiliseeUani'ous  Qfiestions  concerning  Itlght  of  Bastards  to  Inherit. — Bas- 
tards do  not  take  under  the  term  **  children  "  in  a  statute  regulating  descent: 
BlaeUaws  v.  JUUue,  82  111.  505;  Porter  v.  Porter,  8  Miss.  107;  as  the  con- 
jtruction  of  such  a  word  in  sucli  a  statute  is  to  be  confined  to  lawful  offspring; 
aor  would  they  be  included  in  tiie  temi  '*  kindred:"  Hughes  v.  Decker,  38 
Me.  153;  MeCool  v.  Smith,  1  Black,  450.  A  provision  made  by  a  father  for 
^is  illegitimate  child  will  be  supported  in  equity:  Harten  v.  Oihson,  4  Desan. 
139.  Aud  under  a  devise  by  a  married  man  having  no  legitimate  children 
'*  to  the  children  I  may  have  by  A.,  and  living  at  my  decease,'*  natural  chil- 
Jren  who  hare  acquired  a  reputation  of  being  his  children  by  her  before  the 
datfi  of  the-will,  are  entitied:  WUHMon  v.  Adam,  1  Ves.  &  B.  422;  but  it  is 
4  role  that  a  bastard  can  not  take  as  the  issue  of  a  particular  person  until  he 
has  acquired  a  reputation  of  being  the  ohild  of  that  person,  and  this  oan  not 
be  before  the  birth:  SarU  v.  Wikon^  17  Ves.  531.  In  Qdifomia  the  issue  of 
a  marriage  deemed  **  null  in  law  '*  are,  in  relation  to  their  father,  the  inherit- 
ors of  his  name,  his  heirs  apparent,  and  entitled  to  look  for  and  demand  from 
him  his  care,  maintenance,  and  protection;  and,  on  the  other  hand,  he  has 
the  unquestionable  right  of  their  custody,  control,  and  obedience  to  the  same 
extent  as  if  they  were  the  issue  of  a  valid  marriage:  Oraham  v.  Bennett,  2 
Cal.  503.  Under  1  Ind.  R.  S.,  1876,  p.  410,  providing  that  the  <*real  and 
])ersonal  estate  of  any  man  dying  intestate,  without  heirs  residing  in  any  of 
the  United  States  at  the  time  of  his  death,  or  legal  children  capable  of  inher- 
ing, without  the  United  States,  shall  descend  to  his  illegitimate  child  or  chil- 
dren, •  *  *  and  they  shall  be  taken  to  be  the  heirs  of  said  intestate  in 
the  same  manner  "  as  if  legitimate,  it  was  held  that  the  brothers  and  sisters 
take  as  heirs,  to  the  exclusion  of  an  illegitimate:  Borroughs  v.  Adams,  78 
Ind.  160.  The  right  of  a  child  to  the  property  of  his  father  does  not  com- 
mence till  after  the  death  of  the  latter,  and  consequently,  the  righto  of  a 
bastard  will  be  governed  by  the  law  as  it  then  existed,  and  not  by  the  law 
governing  at  the  time  of  the  marriage:  Carroll  v.  Carroll,  20  Tex.  731. 

MiscxLLaysous  Qubstionb  Inyolvino  Rights  ov  Baotardb. — An  illegit- 
iuiato  child  is  not  entitied  to  adndnister  upon  the  estate  of  his  father  ss 
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against »  brother  of  his  father:  In  re  FieOy  52  GaL  84;  and  a  bastard  is  uot 
a  child  within  the  meaning  of  9  &  10  V^ic,  c.  93,  sec  2,  oompennating 
the  families  of  persons  killed  by  accidents,  and  can  therefore  maintain  no 
action  under  that  statute:  Dvikinwii  v.  N,  E,  R*y  Co,,  2  H.  &  0.  735.  A 
bastard  boru  in  Delaware,  although  begotten  in  another  state,  acquires  a  legal 
settlement  in  the  place  of  its  birth:  Smith  v.  States  1  Honst.  C.  C>  107.  Ille- 
gitimate  children  of  color  may  now  prove  their  acknowledgment  in  Louisiana 
in  the  same  manner  as  white  children;  and  a  child  whoso  parents  at  the  time 
of  conception  could  not  contract  the  marriage,  because  one  of  them  was  col- 
ored, can  be  legally  acknowledged  after  the  abolition  of  slavezy:  JTefterC's 
AieoeMMm,  S3  La.  Ann.  1099. 
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Anonmnan  bt  County  Court  or  Guardian  for  Lunatio  Wzfe,  upon 
the  petition  of  the  husband,  without  notice  to  her,  and  without  the  issue 
of  a  writ  de  lunatieo  inqttirendo  and  the  verdict  of  a  jury  thereon,  is 
coram  nonjudice  and  void. 

Progxxdinos  or  Court  may  be  Impeached  Collaterally  when  they  are 
void  for  want  of  the  jurisdiction  of  the  court. 

KoTTCB  IS  Necessary  before  Afpointment  of  Guardiaks  for  Insanb 
Person,  and  if  the  proceedings  are  ex  parte,  they  are  null  and  void. 

If  Wife's  Insanity  is  Suggested  in  Action  against  Husband  and  Wife 
to  foreclose  a  mortgage,  by  the  pleadings  of  both  parties,  the  chancellor 
should  allow  no  further  proceedings  in  the  case  as  to  her,  which  could 
poesiUy  affect  her  rights  or  interest,  until  he  had  inquired  into  the  fact 
of  her  lunacy;  and  if  on  such  investigation  she  should  be  found  luw 
eompoe  mefUi»^  he  should  appoint  a  committee  or  guardian  ad  litem  to 
watch  over  her  interest  and  defend  her  rights. 

Wifb  is  Proper  Party  to  Bill  to  Forbolosx  Mortoaob  given  by  the 
husband  and  wife,  and  to  subject  her  dower  interest  to  the  payment  of 
the  debt,  and  the  chancellor  can  not  proceed  to  a  decree  against  her  till 
she  is  properly  brought  in. 

Wife  is  not  Properly  Brought  into  Court  in  an  action  agidnst  a  hus- 
band and  wife  to  forcloee  a  mortgage  and  subject  her  dower  interest  to 
the  payment  of  the  debt,  where  there  is  no  prayer  for  process  against 
her,  but  the  process  is  prayed  for,  issued,  and  executed  on  her  guardians, 
who  were  appointed  for  her  by  the  court  on  the  ground  of  her  insanityp 
but  on  the  petition  of  the  husband  merely,  witiiout  notice  to  her  and 
without  the  issue  of  a  writ  de  inquirendo  and  the  verdict  of  a  jury 
thereon;  guardians  so  appointed  are  not  the  legal  representatives  of  the 
rights  and  interest  of  the  wife. 

DiCREE  PRO  CONFESSO  SHOULD  NOT  BE  RENDERED  AGAINST    NON-RESIDENT 

Mortgagee  on  notice  by  publication  in  a  suit  to  foreclose  a  mortgage 
brought  by  a  prior  mortgagee,  and  where  he  has  not  submitted  himself 
to  the  jurisdiction  of  the  court,  without  requiring  the  bond  provided  foi 
by  our  statute  in  cases  of  non-resident  defendant. 
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All  Absionmbmts  ov  Erbob  should  Point  to  Pabticular  Part  or  Pbo- 
OIOCDINOS  of  the  court  below  in  which  the  error  complained  of  is  thought 
to  exist. 

It  is  rot  Bbrob  to  Becbbx  Salb  ov  Wholb  Mobtgaged  PRBXisEa 
without  ascertaining  whether  the  amount  due  might  not  have  been 
raised  by  a  sale  of  a  part  of  the  mortgaged  premises,  if  the  defendants 
do  not  suggest  that  the  value  of  the  mortgaged  estate  exceeds  greatly 
the  amount  secured  by  the  mortgage,  and  that  the  premises  are  capable 
of  subdivision,  and  move  for  s  reference  to  the  master  to  ascertain  the 
fBctB  and  report  upon  the  subject;  and  this,  notwithstanding  there  are 
two  mortgages,  if  they  are  between  the  same  parties,  and  for  the  same 
debt,  and  differ  only  as  to  the  premises  conveyed. 

Oh  Djcorib  or  Fobeclosubs  It  is  Disorbtionabt  with  Charcbllob  to 
Allow  Timb  for  the  payment  of  sum  reported  by  the  master  to  be  due; 
and  he  may  decree  a  foreclosure  and  sale  absolutely  without  giving  day 
to  the  mortgagor,  and  such  decree  will  be  free  from  error. 

Obdbb  op  Rkferencb  is  Irbroulab  ir  One  of  Parties  was  rot  bbvobb 
Cointr.  It  is  irregular  in  a  chancery  proceeding  to  take  any  order  gen- 
erally affecting  the  merits  of  the  case  until  it  is  at  issue  as  to  all 
parties;  this  is  not  excused  by  the  supposition  that  the  party  not  before 
the  court  was  not  a  necessary  one.  It  is  enough  that  he  was  represented 
by  the  bill  as  having  some  interest  in  the  subject-matter  of  the  suit,  and 
is  regularly  made  a  party  by  proper  allegations  and  prayer  for  subpoena 
to  bring  him  iu. 

Wife  has  No  Right  of  Doweb  in  Lard  Pubchased  biTHitsband  an'd 
MoBTOAOED  Back  contemporaneously  by  the  husband  and  wife  to  the 
grantor  to  secure  the  payment  of  the  purchase  money. 

OOABDIARS  OF  LUXATIO  WiFE    HAVE  No    AUTHOBITr  TO  ReURQUISH  HBB 

DowEB  in  the  real  estate  of  her  husband. 

AOBEEMBRT  EnTEBBD  IMTO    AT    TlMB  X>F    MOBTOAOB  FOB  CoRYEBTIRG   Ir- 

terest  into  Pbircifal  from  time  to  time,  as  it  shall  become  due,  is 
oppressive  and  unjust  and  tending  to  usury,  and  oonsequently  it  can  not 
be  supported. 

AOBXRMSRT  THAT    IrTEBBST  OR    MOBTGAGB    BeBT   SHALL    BE    CORSIDEBED 

Pbiroifal,  and  shall  carry  interest,  is  valid  where  the  interest  has 
aoorued,  but  there  must  be  no  extortion  on  the  part  of  the  mortgagee, 
otherwise  equity  will  interpose  for  the  relief  of  the  mortgagor;  and  in 
such  a  case,  where  there  is  no  other  charge  or  incumbrance  on  the  estate 
of  which  the  mortgagee  had  notice  at  the  time  of  the  agreement,  it  will 
be  allowed  to  be  tacked  to  the  mortgage,  and  there  will  be  no  objection 
to  its  forming  a  part  of  the  consideration  of  a  second  mortgage  given  to 
secure  the  balance  due  on  the  first. 
1¥hkbb  Intebest  or  Mobtgage  Debt  Burs  ir  Abbbab,  and  in  the  mort- 
gagee's account  of  arrears,  rests  are  made  from  time  to  time,  on  which 
interest  is  calculated,  and  ultimately  a  general  account  of  all  arrears^ 
caluuUted  on  the  footing  of  those  rests,  is  signed  by  the  mortgagor,  and 
confirmed  by  a  mortgage  deed,  although  executed  after  a  lapse  of  several 
years,  for  securing  the  balance,  the  transactions  are  not  usuriona,  and 
the  mortgagor  is  liable. 
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AOBEKMBKT  BT  WHICH    MOBTQAOOB  AOBfeCS  TO    PAT  ADDITIONAL   IhTBB- 

EST,  over  and  above  the  interest  allowed  by  law,  in  consideration  of  hia 
inability  to  pay  the  debt,  and  as  an  indemnity  to  the  mortgagee  for  the 
difference  between  the  amoont  of  interest  allowed  in  this  state  for  the 
debt  and  the  amount  the  mortgagee  was  paying  on  money  borrowed 
by  him  in  Louisiana,  is  onjost  and  oppressive,  and  will  be  set  aside  in 
equity. 

IfmABB  IN  Stating  Amount  Dub  on  Mobtoagb  Debt  will  not  be 
CoBRE^TTED,  and  the  som  omitted  through  mistake  will  not  be  consid- 
ered as  a  part  of  the  mortgage  debt,  to  charge  its  payment  apon  the 
lands  conveyed,  where  the  rights  of  a  subsequent  mortgagee  and  of  a  pur- 
chaser of  the  equity  of  redemption  have  intervened  before  the  mistake  j 
was  discovered.  I 

On  RBnautNCB  to  Mastbb  to  Find  Amount  Dub  undbb  Mobtoaob,  the 
mortgagor  should  be  allowed  a  credit  for  all  sums  paid  by  him  in  good 
faith  for  filling  up  and  walling  a  lot  of  the  mortgagee's,  less  whatever 
sums  were  received  by  him,  and  are  unaccounted  for,  of  rents  and  profits 
arising  out  of  the  lot,  where  the  proof  is  ample  that  the  mortgagor  had 
anthority  to  make  the  expenditure. 

Bill  in  equity  bj  J.  B.  Lepretre  against  IGgael  D.  Ealaya, 
and  A.  S.  Dumie  and  O.  Mazange,  guardians  of  Louise  Eslava, 
the  wife  of  Miguel,  alleging  that  Eslava,  on  September  10, 1836» 
purchased  a  lot  in  Mobile  of  the  complainant  for  sixty-seven 
thousand  seven  hundred  and  seveniy-siz  dollars  and  fifteen 
cents,  and  that  by  a  deed  bearing  even  date  with  the  convey* 
ance,  Eslava  and  his  wife  mortgaged  back  the  premises  to  Le- 
pretre to  secure  the  payment  of  the  purchase  money;  that  all 
the  notes  given  by  Eslava  for  the  property  had  been  paid  ezo^t 
one  for  eighteen  thousand  four  hundred  and  fourteen  dollars, 
due  September  7, 1889;  that  Louise  Eslava  had  become  of  un- 
sound mind  since  the  execution  of  the  mortgage,  and  that 
Dumie  and  Maeange  had  been  duly  appointed  her  guard- 
ians by  the  orphans'  court.  The  bill  alleges  also  that  on  Jan-> 
uazy  80,  18A6,  Eslava  was  indebted  to  the  complainant  to 
the  amount  of  twenty-three  thousand  four  hundred  and  two 
dollars  and  tweniy-nine  cents,  and  to  secure  the  payment  of  the 
sum  Eslava  and  Dumie  and  Mazange,  as  guardians  of  Louise 
Eslava,  executed  to  the  complainant  another  mortgage,  convey- 
ing one  quarter  interest  in  the  lot  first  purchased  and  another 
lot  in  Mobile;  that  this  mortgage  was  iutended  to  secure  the 
sum  remaining  due  on  the  first,  which  amounted  to  twenty-three 
thousand  four  hundred  and  two  dollars  and  twenty-nine  cents. 
The  bill  prayed  that  Eslava  and  the  guardians  of  Louise  Eslava 
be  made  parties  defendant;  that  subpcena  issue  to  them,  and 
that  the  equiiy  of  redemption  be  foreclosed,  and  that  the  lota 
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be  sold  to  pay  the  debt.  Subpcanas  were  issued  and  senred  on 
Eslava,  Dumie,  and  Mazange;  the  subpcenas  were  directed  to 
the  last  two  as  the  guardians  of  Louise.  Eslava  in  his  answers 
denies  that  his  wife  was  indebted  to  the  complainant;  admits 
that  he  owed  complainant  a  large  sum  in  the  year  mentioned, 
and  the  making  of  the  mortgage  and  the  payment  of  all  the 
notes  except  the  one  for  eighteen  thousand  four  hundred  and 
fourteen  dollars,  which  with  the  interest  on  it  has  not  been  fully 
paid.  The  defendant  Eslava  further  alleged  that  he  was  unable 
to  meet  the  payment  of  the  sums  due  complainant,  and  had  to 
apply  for  more  time  from  the  complainant,  and  that  the  latter 
granted  him  further  time,  but  in  consideration  thereof  required 
usurious  interest;  that  the  complainant  had  compounded  inter- 
est at  eight  per  cent.,  had  charged  two  per  cent,  above  the  legal 
rate  of  interest,  and  had  compounded  interest  at  ten  per  cent, 
also.  Eslava  admits  making  the  second  mortgage,  and  that  the 
consideration  recited  is  twenty-three  thousand  four  hundred  and 
two  dollars  and  twenty-nine  cents,  but  says  the  amount  was 
not  really  so  large,  but  was  made  up  by  compounding  the  inter- 
est and  by  the  usury  charged  by  the  complainant.  He  further 
alleges  that,  as  agent  for  the  complainant,  he  had  expended  a 
large  sum  for  filling  up  and  walling  a  lot  owned  by  the  com- 
plainant out  of  his  own  funds,  and  insisted  that  this  sum  should 
be  allowed  him  as  a  credit;  that  in  1845  he  had  mortgaged  the 
premises  to  one  Don  Gregorio  Funes  y  Munos  for  a  large  sum, 
and  that  since  the  making  of  the  last  mortgage  he  had  sold  his 
interest  in  the  premises  to  Mazange;  he  also  insists  that  Dumie 
and  Mazange  are  not  proper  persons  to  represent  his  wife,  aa 
the  former  is  the  agent  of  the  complainant  and  the  latter  is  the 
owner  of  the  equity  of  redemption.  A  decree  pro  con/estso  was 
entered  against  Dumie  and  Mazange,  as  they  failed  to  answer. 
The  complainant  filed  an  amended  bill,  the  material  allegations 
of  which  are,  that  after  making  the  second  mortgage  Eslava  and 
the  complainant  entered  into  an  agreement  by  which  Eslava  was 
to  turn  over  to  the  complainant  the  leases  of  the  premises,  and 
the  rent  was  to  be  applied  on  the  mortgage  debt  for  four  years, 
in  consideration  of  which  the  complainant  was  not  to  resort  to 
his  remedy  on  the  mortgage;  that  annual  rests  were  to  be  made 
between  the  parties  in  the  accounting,  and  that  the  interest  due 
was  to  be  converted  into  principal  annually;  that  Eslava  acted 
as  the  agent  of  the  complainant,  and  had  refused  to  account; 
that  the  complainant  had  been  compelled  to  borrow  money  in 
Louisiana  on  account  of  the  failure  of  Eslava  to  pay,  at  the  ad- 
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Tanoed  xate  of  nine  per  cent,  per  annum;  and  that  Eslava  had 
voluntarily  agreed  to  pay  complainant  two  per  cent,  additional 
on  the  sums  he  had  borrowed  or  would  be  compelled  to  borrow. 
The  bill  also  prays  that  Mazange,  Munos,  Bartly,  Coleman^ 
Chantron,  and  Deas  be  made  parties,  as  complainant  is  informed 
that  they  claim  some  interest.  An  order  of  publication  was 
made  on  Munos,  and  a  decree  pro  con/esao  was  taken  against 
him,  and  also  against  Mazange  in  his  own  right  and  as  guardian 
of  Louise  Eslava.  The  subpoena  issued  against  Deas  was  re- 
turned ''not  found."  The  court,  by  the  consent  of  parties,  sub- 
sequently made  an  order  substituting  one  Stanley  as  guardian 
of  Louise  Eslava,  in  place  of  Dumie  and  Mazange.  Eslava,  in 
answering  the  amended  bill,  admits  the  contract  as  to  the  turn- 
ing over  of  the  rents,  but  alleges  that  he  did  account  to  the 
complainant  for  them  and  pay  them  over;  and  he  insists  that 
the  agreement  by  which  the  complainant  was  allowed  to  demand 
ten  per  cent,  was  a  device  to  avoid  the  usuiy  laws  of  Alabama; 
and  that  even  before  this  the  complainant  had  charged  a  usurious 
interest  in  his  annual  accounts,  and  thus  had  raised  the  sum  to 
twenty-three  thousand  four  hundred  and  two  dollars  and  twenty- 
nine  cents  at  the  time  of  the  last  mortgage;  that  these  agree- 
ments were  entered  into  by  him  to  avoid  a  foreclosure;  and 
Eslava  further  denies  any  knowledge  of  the  agreement  to  pay 
the  complainant  the  additional  two  per  cent,  on  account  of  the 
higher  interest  he  was  compelled  to  pay  for  money  borrowed  in 
Louisiana.  Mazange,  Stanley,  Bartly,  Coleman,  and  Chantron 
answered,  but  it  is  unneoessaiy  to  notice  their  answers.  A  pra 
con/esso  decree  was  taken  against  Munos.  The  chancellor,  on 
April  2, 1850,  made  an  interlocutory  decree  referring  the  account 
to  a  master,  to  find  out  how  much  was  due  on  the  mortgages^ 
etc.,  crediting  Eslava  with  the  sum  paid  for  filling  up  and  wall- 
ing the  lot  of  the  complainant.  The  master  filed  a  report,  but 
both  parties  excepting  to  it,  the  chancellor  set  it  aside  as  being 
inaccurate;  and  Januaiy  30,  1851,  ordered  another  reference, 
directing  that  the  sum  of  twenty-three  thousand  five  hundred 
and  two  dollars  and  twenty-nine  cents,  due  February  7, 1845, 
be  taken  as  the  basis  of  the  account;  that  eight  per  cent,  per 
anniun  be  allowed  on  that  sum  till  the  first  payment;  that  that 
payment  be  deducted,  first  paying  interest,  then  principal,  etc., 
and  that  he  report  the  amount  due  on  the  mortgage.  The  mas- 
ter refused  to  allow  Eslava  a  credit  for  filling  up  the  lot,  and 
reported  the  amount  due  to  be  nineteen  thousand  seven  hundred 
and  fifty-two  dollars  and  eighty-seven  cents.     This  report  waa 
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confirmed  April  19,  1851,  and  no  exceptions  are  reported  by  the 
master  as  haTing  been  taken.  On  the  day  of  confirmation  the 
defendants  moved  the  court  to  file  exceptions,  but  the  motion 
was  denied.  The  court,  on  April  19, 1851,  decreed  that  defend- 
ants pay  to  the  complainants  the  amount  found  due  by  the  mas- 
ter on  the  thirtieth  of  April  inst.;  directed  that  the  premises  be 
sold  at  public  auction,  reserving  the  dower  right  of  Louise  Es- 
lava  in  the  lands  described  in  the  second  mortgage.  A  Urge 
number  of  exceptions  were  taken  to  the  decree,  of  which  it  is 
necessaiy  to  notice  only  the  following:  6.  That  the  first  order 
of  reference  was  irregular  and  erroneous;  7.  That  the  order  of 
reference  at  the  December  term,  1850,  was  erroneous;  8.  That 
in  making  the  order  of  sale  on  April  19,  1851,  the  court  erred; 
9.  That  the  court  erred  in  decreeing  a  sale  of  the  whole  prem- 
ises, when  a  part  was  sufficient  to  pay  the  debt  and  they  were 
capable  of  being  sold  in  parcels;  10.  That  in  making  references 
at  different  times,  and  in  making  the  second  before  the  first  was 
disposed  of,  was  erroneous;  11.  That  in  proceedings  under  the 
second  reference  without  disposing  of  the  exceptions  to  the  first, 
and  in  treating  the  first  as  void  without  setting  it  aside  regu- 
larly, the  court  erred;  16.  That  in  directing  a  sale  so  soon  after 
the  decree  the  court  erred;  28.  That  the  bill  and  the  amended 
bill  were  not  sufficient  to  warrant  the  proceedings  had  on  thom; 
29.  That  the  proceedings  were  irregular,  informal,  and  insuffi- 
cient, and  not  in  accordance  with  the  rules  of  chancexy  practice. 

Oeorge  N.  Stewart^  iot  the  plaintiffs  in  error. 
P.  HatnUUm^  oomtra. 

By  Court,  Lioon,  J.  In  settling  the  law  arising  upon  the 
assignments  of  error  in  this  case,  we  will  first  consider  those 
which  involve  points  of  pleading  and  practice;  and  then  those 
that  affect  the  merits  of  the  controversy  between  the  parties. 

The  three  first  assignments  relate  to  the  proceedings  against 
Mrs.  Eslava,  who  is  shown  by  the  bill  to  have  been  non  compos 
mejitia  when  it  was  filed,  and  under  the  guardianship  of  Dumie 
and  Mazange.  The  order  appointing  the  guardians  was  made 
by  the  judge  of  the  county  court  of  Mobile,  on  the  day  of 

,  upon  the  petition  of  Miguel  D.  Eslava,  who  represented 
that  his  wife  was  non  compos  mentis;  that  prudence  and  neces- 
sity required  him  to  dispose  of  a  portion  of  his  real  estate;  and 
that  to  caus^  it  to  bring  a  fair  price  in  the  market,  it  would  be 
necessary  to  disincumber  it  of  the  dower  of  his  wife;  and  as 
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she  was  von  compos  mentis,  and  could  not  relinquish  it,  he 
prayed  that  guardians  might  be  appointed  with  full  power  to 
do  BO.  On  this  petition,  a  general  order  appointing  Dumie  and 
Mazange  guardians  was  made  by  that  court. 

This  appointment  was  made  upon  no  other  assurance  of  the 
fact  of  Mrs.  Efilava's  lunacy  than  the  petition  of  her  husband, 
without  notice  to  her,  and  without  the  issue  of  a  writ  de  lunatico 
inquirendo,  and  the  verdict  of  a  jury  thereon.  Without  the 
issue  of  this  writ  and  the  finding  of  a  jury,  the  county  court 
judge  had  no  power  to  declare  her  a  lunatic,  or  to  appoint  a 
guardian  for  her.  These  proceedings  are  indispensable  to  give 
the  county  court  jurisdiction  to  make  the  appointment;  and  as 
they  were  not  had,  and  that  court  is  one  of  limited  jurisdiction, 
the  proceedings  on  the  appointment  of  guardians  are  coram  rum 
judice  and  void.  Such  being  the  case,  they  may  be  impeached 
in  any  court,  in  a  collateral  proceeding,  in  which  a  party  seeks 
a  benefit  under  them:  Wightman  v.  Karsner,  20  Ala.  446;  Voor- 
hees  V.  Jackson,  10  Pet.  449;  Wilcox  v.  Jackson,  13  Id.  511; 
Thatcher  v.  PoweU,  6  Wheat.  119;  Hickey  v.  StewaH,  3  How.  762; 
Spencer  v.  Barber,  6  Hill,  568;  Denning  v.  Corwin,  11  Wend. 
652;  MUer  v.  Ewing,  8  Smed.  &  M.  421;  BarreU  v.  Crane,  16 
Vt.  251. 

There  is  no  order  of  the  county  court  of  Mobile  declaring 
Mrs.  Eslava  a  lunatic  or  person  non  compos  mentis.  The  near- 
est approach  to  it  is  found  in  the  recitals  of  the  order  appoint- 
ing the  guardians,  and  these  are  wholly  insufficient  for  that 
purpose.  Neither  does  the  record  show  that  she  had  any  notice 
whatever  of  the  proceedings.  They  were  ex  parte,  and  are 
consequently  null  and  void:  McCurry  v.  Hooper,  12  Ala.  823 
[46  Am.  Dec.  280];  WaU  v.  MaxweU,  5  Pick.  219  [16  Am.  Dec. 
391];  Chase  v.  Hathaway,  14  Mass.  222. 

In  the  case  of  McCurry  v.  Hooper,  supra,  it  was  well  observed 
by  the  judge  delivering  the  opinion  of  the  court:  ''  I  think  it  is 
a  fundamental  principle  of  justice,  essential  to  the  right  of  every 
man,  that  he  should  have  notice  of  any  judicial  proceeding  which 
is  about  to  be  had  for  the  purpose  of  divesting  him  of  his  prop- 
erty or  the  control  of  it,  i^at  he  may  appear  and  show  to  Uiem 
who  sit  in  judgment  on  his  rights  that  he  has  not  lost  them  by 
the  commission  of  a  crime;  and  that  they  should  not  be  taken 
away  from  him  by  reason  of  a  supposed  misfortune.  That  he 
has  the  right  to  appear  before  the  jury  and  the  court,  to  show 
that  he  is  not  insane,  and  that  he  and  his  property  should  not 
be  put  in  charge  of  another,  is  a  self-evident  truth,  and  is  denied 
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tj  tio  legal  authority."  If  this  were  not  so,  oppression  the  most 
unholy  might  be  visited  upon  the  unsuspecting  victims  of  the 
cupidity  or  malice  of  others,  under  the  forms  of  law;  and  the 
writ  of  inquisition  authorized  by  the  statute  would  become 
indeed  inquisitorial  in  the  most  offensive  sense  of  that  word. 

The  statute  conferring  power  on  that  court  over  this  subject 
is  in  these  words:  "It  shail  be  lawful  for  eyery  orphans'  court 
within  the  state,  where  any  idiots  or  lunatics  shall  be  within  the 
jurisdiction  thereof,  to  appoint  them,  or  either  of  them,  a  guard- 
ian, taking  bonds  with  approved  security,  for  the  faithful  ad- 
ministration of  the  trust  reposed  in  such  guardian,  in  the  same 
manner  as  bonds  are  taken  from  the  guardians  of  orphans;  anil 
such  guardian,  when  so  appointed,  shall  continue  during  the 
pleasure  of  the  court,  and  shall  have  the  same  power  to  all  in- 
tents and  purposes,  and  shall  be  subject  to  the  same  rules, 
orders,  and  restrictions  as  guardians  of  orphans  are:  such  lunacy 
being  ascertained  by  the  inquisition  of  a  jury,  by  virtue  of  the 
writ  to  be  issued  by  the  court  to  the  sheriff  of  the  county  for 
that  purpose." 

"  InquisitioDS  as  to  idiots^  lunatics,  and  persons  non  compos 
merUiB  may  be  ordered  in  vacation,  or  in  open  court,  and  made 
returnable  as  process  of  citation.  On  sufficient  cause  shown, 
the  judge  may  order  such  inquisition  to  be  had  before  him;  iu 
other  respects,  the  same  proceedings  shall  be  had  thereon  as 
heretofore:"  Clay's  Dig.  302,  sees.  29,  30.  The  hist  section 
refers  to  proceedings  uuder  the  act  of  1806,  which  required  a 
jury  of  twelve  men  from  the  vicinage  of  the  supposed  lunatic  to 
be  impaneled  by  the  sheriff,  a  majority  of  whom  might  render 
a  verdict  without  the  presence  or  sanction  of  the  county  court; 
and  which  did  not  auUiorize  such  judge  to  order  the  inquisition 
to  be  had  before  himself.  It  does  not  dispense  with  the  jury, 
but  authorizes  the  judge,  for  good  cause  shown,  to  have  the  writ 
returnable  before  himself,  and  the  jury  to  make  the  inquisition 
under  his  supervision  and  direction. 

As  the  fact  of  the  insanity  of  Mrs.  Eslava  had  not  been  ascer- 
tained by  the  orphans'  court  of  Mobile,  and  as  it  was  suggested 
alike  in  the  bill  of  complainant  and  the  answer  of  Miguel  D. 
Eslava,  the  chancellor  should  have  allowed  no  further  proceed- 
ings in  the  case  as  to  her,  which  could  by  possibility  affect  her 
rights  or  interest,  until  he  had  inquired  into  the  fact  of  her 
lunacy.  This  he  had  ample  power  to  do  without  directing  an 
issue  at  law  for  that  purpose:  Alexander  v.  Alexander,  5  Ala.  517. 
If,  on  such  investigation,   she  should  be  found  non  covipos 
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mentis,  he  should  have  appointed  a  oommittee  or  a  gnardian  ad 
liiem  to  watch  over  her  interest  and  defend  her  rights. 

Again,  her  right  of  dower,  if  any  she  had,  in  the  premises 
conveyed  by  the  first  mortgage  to  Lepretre,  formed  an  incum* 
branoe  on  the  fee  which  that  deed  purported  to  convey,  and 
would  tend  to  becloud  the  title,  and  consequently  might  well 
cause  the  lands  to  sell  for  less  than  their  tame  value.  To  pre- 
vent this  result,  Eslava,  as  mortgagor,  and  the  holders  of  the 
mortgage  made  after  those  to  the  complainant,  as  well  as  Ma- 
zange,  the  purchaser  of  the  equity  of  redemption  under  all  the 
mortgages,  are  deeply  interested;  and  notwithstanding  Mrs. 
Eslava  is  allowed  a  day  by  the  statute  to  come  in  and  review 
the  decree,  after  her  coverture  and  disability  arising  from 
lunacy  have  ceased,  yet  the  decree  of  the  court  against  her  right 
to  dower  would  give  confidence  to  purchasers,  and  go  far  to  cause 
the  mortgaged  premises  to  sell  for  their  full  value.  To  enable 
the  court  to  jmuss  on  her  right,  she  might  properly  be  made  a 
party,  ^specially  on  the  suggestion  of  Eslava  in  his  answer;  or 
by  Uie  complainant  himself,  who  is  interested  in  making  the 
mortgaged  lands  bring  the  amount  of  his  debt.  It  is  evident, 
from  the  record  in  this  case,  that  the  chancellor  regarded  and 
txeated  her  as  a  party  to  the  case  in  the  court  below,  even  in  his 
final  decree,  and  this  renders  it  important  to  consider  whether 
she  was  really  such  under  the  rules  of  practice  which  govern 
that  court;  and  if  she  has  not  been  rightly  brought  in,  has  the 
irregularity  been  waived  by  her,  or  by  the  defendants  who  have 
an  interest  in  her  becoming  a  party  ?  That  the  latter  is  not  the 
case  admits  of  no  doubt. 

It  results  from  what  has  been  said  that  Dumie  and  Hazange, 
though  parties  to  the  original  and  amended  bills  of  the  com- 
plainant, were  not  the  legal  representatives  of  the  rights  and 
interest  of  Mrs.  Eslava;  and  as  neither  bill  is  so  framed  as  to 
make  her  individually  a  party,  the  chancellor  erred  in  proceed- 
ing to  a  final  decree  until  she  was  properly  brought  in.  That 
she  was  a  proper  party  is  abundantly  shown  by  both  the  origi- 
nal and  amended  bills,  as  by  each  it  is  sought  to  subject  her 
dower  interest  in  the  lands  mentioned  in  the  two  deeds  of  mort- 
gage to  the  payment  of  the  debts  secured  by  them.  To  the  first 
deed  she  appears  as  joint  mortgagor  with  her  husband,  which  is 
so  acknowledged  as  to  pass  her  dower  estate  in  the  land;  and  to 
the  second,  Dumie  and  Mazange  assume  to  act  as  guardians, 
and  to  pass  her  interest  in  the  premises  by  joining  with 
D.  Eslava  in  its  execution. 
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In  neither  bill  is  there  any  prayer  for  process  against  her; 
bat  process  is  prayed  for,  issued,  and  executed  on  Dumie  and 
Mazange  as  her  guardians,  and  on  the  original  bill  a  decree  pro 
cov/esso  was  taken  against  them  in  that  character. 

It  is  contended,  however,  that  she  is  not  entitled  to  dower  in 
the  lands  mentioned  in  the  first  mortgage,  and  consequently 
was  not  a  necessary  party  to  a  bill  filed  to  foreclose  it.  To  this 
it  may  be  replied,  that  die  was  joint  mortgagor  with  her  hus- 
band, and  is  charged  to  be  a  joint  debtor  with  him,  and  the 
complainant,  having  received  a  mortgage  from  her  to  secure  this 
debt,  is  not  in  a  situation  to  excuse  his  neglect  in  failing  to  pro- 
ceed regularly  against  her,  by  setting  up  her  want  of  interest  in 
the  subject  of  the  mortgage;  being  a  party  to  that  deed,  she  has 
an  unquestionable  right  to  litigate  with  him  the  question  of  her 
title  to  the  lands  conveyed  by  it.  But  it  is  sufEicient  to  say,  that 
complainant  considered  and  treated  her  as  his  debtor,  and  as  a 
party  to  both  mortgages  in  his  original  bill,  and  should  have 
brought  her  rightly  into  court,  before  he  could  be  allowed  to 
proceed  further  against  her. 

Nor  is  this  error  cured  by  the  subsequent  appointment  of  a 
guardian  ad  litem  to  defend  for  her.  As  she  was  not  in  court, 
either  on  the  original  or  amended  bill,  by  service  of  process, 
under  any  rule  known  to  our  chancery  practice,  the  appointment 
of  such  guardian  was  irregular,  and  the  answer  filed  by  him 
could  not  bring  her  before  the  court.  If  she  were  in  truth  non 
compos  mentis,  as  both  bills  allege,  she  could  not  waive  the 
irregularity  herself,  and  the  chancellor,  who  is  esteemed  the 
jealous  guardian  of  the  rights  of  such  suitors  in  his  court  as  are 
deemed  incapable  in  law  to  protect  their  own  interests,  should 
not  have  allowed  another  to  do  so  for  her. 

The  decree  of  pro  con/esso  against  Don  Gregorio  Funes  y 
Munos  was  regularly  taken  on  notice  to  him  by  publication; 
but  as  he  had  not  filed  an  answer,  nor  in  any  other  manner  sub- 
mitted to  the  jurisdiction  of.  the  court,  and  as  he  had  received 
a  mortgage  on  the  same  lands  from  Eslava,  it  was  error  to  ren- 
der a  final  decree  against  him  without  requiring  the  complain- 
ant to  make  the  bond  provided  for  by  our  statute  in  cases  of 
non-resident  defendants  who  have  not  submitted  to  the  juris- 
diction of  the  court:  Bowland  v.  Day,  17  Ala.  681;  Erwin  v. 
FerguBon,  5  Id.  158;  Clay's  Dig.  353,  sec.  45. 

llie  fifth,  sixth,  fourteenth,  fifteenth,  nineteenth,  twentieth, 
twenty-first,  twenty-second,  and  twenty-fifth  assignments  of 
enor  are  not  well  taken,  as  the  proceedings  to  which  they  re« 
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late  are  regular  in  the  court  below.  The  twenty-eighth  and 
twenty-ninth  assignments  are  too  general  in  their  character;  all 
assignments  of  error  should  point  to  a  particular  part  of  the 
proceedings  of  the  court  below  in  which  the  error  complained 
of  is  thought  to  exist. 

The  eighth,  ninth,  3nd  sixteenth  assignments  may  be  consid- 
ered together.  We  have  already  seen  that  so  far  as  the  final 
decree  afiects  the  rights  and  interest  of  Mrs.  Eslaya  in  the 
mortgaged  premises,  it  is  irregular,  and  that  it  can  not  be  sus- 
tained against  Don  Gregorio  Funes  y  Munos,  as  it  is  absolute 
ill  its  terms,  and  he  is  a  non-resident  defendant  who  has  not 
submitted  to  the  jurisdiction  of  the  court.  But  so  far  as  the 
parties  are  concerned  who  were  actually  before  the  court  at  the 
time  of  the  rendition  of  the  decree,  in  form  it  is  free  from 
error.  It  was  held  by  this  court  in  the  case  of  Tlcknor  v. 
Leavens,  2  Ala.  149,  that  in  a  case  where  the  defendants  are 
adults,  it  is  not  error  to  decree  a  sale  of  the  mortgaged  prem- 
ises without  ascertaining,  by  a  report  of  the  master,  whether 
the  amount  due  might  not  have  been  raised  by  a  sale  of  a  part 
of  the  mortgaged  premises,  unless  it  be  suggested  that  such 
reference  is  proper.  If  the  adult  defendants  stand  by,  without 
suggesting  that  the  value  of  the  mortgaged  estate  exceeds 
greatly  the  amount  of  the  debt  secured  by  the  mortgage,  and 
that  the  premises  are  capable  of  subdivision,  and  moving  for  a 
reference  to  the  master  to  ascertain  the  facts  and  report  upon 
the  subject,  the  chancellor  may  well  go  on  and  decree  a  sale  of 
tbe  whole;  and  this  notwithstanding  there  are  two  mortgages, 
as  they  are  between  the  same  parties,  for  the  same  debt,  and 
differ  only  as  to  the  premises  conveyed. 

A  different  rule  would  prevail  if  any  of  the  defendants  were 
infants,  persons  non  conipaa  mentis,  or,  indeed,  laboring  under 
any  legal  disability  to  appear  themselves  and  contest  the  matter 
with  the  complainant.  In  all  such  cases  the  chancellor  will  ex- 
tend to  them  every  protection  of  which  an  adult  could  avail 
hitiiBelf  by  the  rules  which  regulate  proceedings  in  courts  of 
f<iuity:  MUb<  v.  Dimnin,  3  Johns.  Ch.  867.  If  he  failed  to  do 
BO,  it  would  be  error. 

It  may  be,  also,  that,  where  there  are  two  mortgages,  in  favor 
cif  ilifiercnt  mortgagees,  on  a  part  of  the  mortgaged  premises, 
and  one  only  of  the  mortgages  extends  to  the  other  portion,  he 
would  coiijpel  the  latter  mortgagee  to  exhaust  the  estate  which 
was  exclusively  devoted  to  the  payment  of  his  debt  before  he 
would  foreclose,  iu  favor  of  such  mortgagee,  as  to  the  premises 
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contained  in  both  mortgages.  So  also  if  tlie  mortgagor  had 
sold  and  conyeyed  his  equity  of  redemption  in  one  parcel,  and 
retained  it  in  the  other,  the  chancellor  wotdd  first  foreclose  and 
sell  that  portion  in  which  the  mortgagor  retained  the  equity 
before  he  wonld  sell  the  other.  For  it  is  well  settled  that,  where 
one  creditor  has  two  securities  for  his  debt,  and  another  but 
one,  and  that  is  common  to  them  both,  the  former  will  be  com- 
pelled first  to  exhaust  the  security  which  is  exdusiYely  his  own 
before  he  will  be  allowed  to  proceed  against  the  one  which  is 
common  to  each.  This  question,  however,  does  not  arise  in  this 
case,  as  the  mortgage  to  Don  Gregorio  Funes  y  Munos  ooyers 
the  entire  premises  described  in  both  the  mortgages  to  the  com- 
plainant; and  Mazange  is  the  purchaser  of  the  equity  of  redemp- 
tion in  the  whole  estate  mortgaged.  Had  the  parties  been  reg- 
ularly before  the  court  when  the  final  decree  was  made,  no  just 
exception  could  be  taken  to  that  portion  of  it  which  directs  a 
sale  of  the  lands  if  the  mortgage  debt  was  not  paid  by  the  thir^ 
tieth  of  April.  It  is  discretionary  with  the  chancellor  to  allow 
time  for  the  payment  of  the  sum  reported  by  the  master  to  be 
due.  He  may,  if  he  will,  decree  a  foreclosure  and  sale  abso- 
lutely, without  giving  day  to  the  mortgagor,  and  such  decree 
vnll  be  free  from  error:  Mussina  v.  BartleU,  8  Port.  277. 

The  sixth,  seventh,  tenth,  and  eleventh  assignments  of  error 
may  be  considered  together,  as  they  each  have  relation  to  the 
orders  of  reference  made  at  di£Eerent  times  by  the  chancellor. 
The  objection  to  the  decree  and  order  of  reference  made  at  the 
December  term,  1850,  is  well  taken,  because  Deas,  who  was 
made  a  party  to  the  amended  bill,  was  not  before  the  court  by 
service  of  snbpcBna,  or  by  service  perfected  in  any  other  manner 
whatever  at  the  time  that  decree  and  order  were  made.  He  is 
represented  in  the  bill  as  a  resident  of  the  state,  and  the  subpcena 
issued  against  him  is  returned  '^  not  found."  It  is  irregular,  in 
a  chancery  proceeding,  to  take  any  order  generally  affecting 
the  merits  of  the  case  until  it  is  at  issue  as  to  all  tiie  parties. 
This  is  not  excused  by  the  supposition  that  the  party  not  before 
the  court  is  not  a  necessazy  one;  it  is  enough  that  he  is  repre- 
sented by  the  bill  as  having  some  interest  in  the  subjeci*matter 
of  the  suit,  and  is  regularly  made  a  party  by  proper  idlegations, 
and  prayer  for  subpcena  to  bring  him  in.  The  same  irregular- 
ity extends  to  the  order  of  reference  made  subsequently  at  the 
hearing. 

It  is  unnecessary  to  examine  the  other  errors  assigned  in  rela- 
tion to  the  points  of  practice  and  pleading,  as  in  almost  eveiy 
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instance  in  which  thej  can  avail  the  plaintiff  in  ezzor,  they  de- 
rive their  availability  from  their  connection  with  the  irregularis 
ties  already  examined. 

As  the  case  must  be  sent  back  to  the  chancery  court  for  fur- 
ther proceedings,  it  may  not  be  amiss  to  examine  the  ruling  of 
the  chancellor  on  the  merits. 

We  fully  agree  with  him  that  Mrs.  Eslava  is  not  entitled  to 
dower  in  the  lands  mentioned  in  the  first  mortgage  to  Lepretre. 
It  appears  that  these  lots  were  sold  by  him  to  H.  D.  Eslava,  and 
a  deed  made  to  the  latter  on  the  same  day  on  which  the  mort- 
gage was  executed;  the  two  deeds  were  therefore  contemporane- 
ous acts.  '*  To  entitle  the  wife  to  dower  of  lands  owned  by  her 
husband  during  coverture,  he  must  not  only  be  seised,  but  the 
land  must  vest  in  him  beneficially  for  his  own  use.  He  must 
not  be  the  mere  conduit  for  passing  the  title  to  another.  Nor 
is  the  seisin  sufficient  when  the  husband  takes  a  conveyance  in 
fee,  and  at  the  same  time  mortgages  the  land  back  to  the  grantor 
or  to  a  third  person,  to  secure  the  purchase  money  in  whole  or 
in  part.  Dower  can  not  be  claimed  against  rights  under  the 
mortgage.  The  husband  is  not  deemed  sufficiently  or  benefi- 
cially seised  by  such  an  instantaneous  passage  of  the  fee  in  and 
out  of  him  as  to  entitle  his  wife  to  dower  against  the  mortgagee. 
A  widow  in  this  case,  on  foreclosure  of  the  mortgage  and  sale 
of  the  mortgaged  premises,  will  be  entitled  to  her  claim  to 
the  extent  of  her  dower  in  the  surplus  proceeds  after  satisfying 
the  mortgage;  and  if  the  heir  or  the  owner  of  the  equity  of  re- 
demption redeems,  or  she  brings  her  writ  of  dower,  she  is  let 
in  for  her  dower  on  contributing  her  proportion  of  the  mort- 
gage debt:"  4  Kent's  Com.  88;  HoJbrook  v.  Finney ^  4  Mass. 
566  [3  Am.  Dec.  243];  Clark  v.  Munroe,  14  Id.  351;  Bogie  y. 
RrUledge,  1  Bay,  312;  Stow  v.  Tifft,  16  Johns.  458  [8  Am.  Dec. 
266];  McCauley  v.  GHmes,  2  Gill  k  J.  318  [20  Am.  Dec.  434]; 
CHUiam  v.  Moore,  4  Leigh,  30  [24  Am.  Dec.  704]. 

As  to  the  land,  however,  conveyed  by  the  second  mortgage 
to  Lepretre,  it  is  clear  that  her  right  to  dower,  if  she  survive 
her  husband,  is  good,  and  can  be  in  no  wise  impaired  by  the 
act  of  Dumie  and  Mazange,  who  became  parties  to  that  deed  in 
the  pretended  capacity  of  her  guardians,  and  as  such  undertook 
to  pass  her  claim  of  dower  to  the  mortgagee.  We  have  seen 
that  their  appointment  is  absolutely  void;  and  were  it  other- 
wise, I  apprehend,  the  guardians  of  a  lunatic  wife  can  have  no 
authoriiy  to  relinquish  her  dower  in  the  real  estate  of  her  hus- 
band.   The  statute  which  authorizes  the  appointment  of  such 
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guardians  proTides  that  thej  '*  shall  have  the  same  powers,  to 
all  intents  and  purposes,  and  shall  be  subject  to  the  same  rules, 
orders,  and  restrictions,  as  guardians  of  orphans:"  Clay's  Dig. 
802,  sec.  29.  An  ordinary  guardian  has  no  authority  of  his 
own  mere  will  to  sell  the  real  estate  of  his  ward;  he  could  not 
thus  pass  the  title,  and  such  a  sale  would  be  a  nullity.  "With 
regard  to  the  real  estate,  it  may  be  observed,  that  the  guardian 
has  no  further  concern  with  or  control  over  it  than  what  re- 
lates to  the  leasing  of  it,  receiving  the  rents  and  profits,  and 
keeping  it  in  order.  He  may  lease  it,  but  the  lease  must  not 
extend  beyond  the  time  when  the  ward  will  be  of  full  age:" 
1  Bouvier's  Inst.  143, 144;  Boss  v.  OiU,  4  Call,  250;  Ihisa  v.  Old, 
6  Band.  556  [18  Am.  Dec.  748];  Jcmes  v.  Ward,  10  Yeig.  160; 
Oenei  v.  TMlmadge,  1  Johns.  Ch.  561;  Snook  v.  SuUon,  5  Halst. 
133.  Again,  the  requirements  of  the  statute  in  relation  to  the 
mode  by  which  the  wife  is  to  relinquish  her  dower  in  the  real 
estate  of  her  husband,  conveyed  by  him  during  coverture, 
effectually  forbid  the  idea  that  such  relinquishment  can  be 
made  by  any  person  except  herself.  It  is  required  that  she 
should  be  examined  privately  and  apart  from  her  husband,  and 
that,  on  such  examination,  she  shall  acknowledge  that  she 
makes  the  relinquishment  "as  her  voluntary  act  and  deed, 
freely,  without  any  fear,  threats,  or  compulsion  of  her  husband." 
Neither  a  guardian  nor  an  agent  can  comply  with  the  requisi- 
tions of  this  act;  and  consequently  it  may  be  safely  held,  that 
none  but  the  wife,  in  person,  can  relinquish  her  claim  to  dower 
in  the  lands  of  her  husband,  aliened  during  coverture. 

The  next  question  presented  arises  out  of  the  settlement  be- 
tween Lepretre  and  Eslava,  in  1845,  out  of  which  sprung  the 
second  mortgage  and  the  note,  the  payment  of  which  is  secured 
by  it.  It  is  for  the  sum  of  twenty-three  thousand  four  hundred 
and  two  dollars  and  twenty-nine  cents,  and  it  is  insisted  by 
Eslava  that  in  making  up  this  sum  compound  interest  was 
charged  and  allowed.  The  governing  principle  acted  upon  in 
matters  of  mortgage  by  the  courts  of  equity  is,  that  the  mort- 
gagee shall  be  entitled  only  to  principal,  interest,  and  costs; 
and  it  protects  the  debtor  with  peculiar  jealousy  against  any 
attempt  on  the  part  of  the  mortgagee  by  taking  advantage  of 
the  necessities  of  the  mortgagor  to  impose  on  him  harsher  terms. 
Acting  on  this  principle,  equity  has  held,  that  an  agreement 
entered  into  at  the  time  of  the  loan,  for  converting  interest  into 
principal  from  time  to  time  as  it  shall  become  due,  is  oppressive 
and  unjust,  and  tending  to  usury,  and  consequentty  it  can  not 
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be  Bupported.  But  when  intezefit  has  once  accrued  due,  it  be- 
comes a  debt.  There  is  no  longer,  therefore,  any  objection  to 
an  agreement  inter  partes,  that  it  shall  be  considered  principal, 
and  thenceforth  cany  interest.  Indeed,  it  would  be  injurious 
to  the  mortgagor  to  establish  the  contrary,  as  it  would  remove 
an  inducement  to  the  mortgagee's  permitting  his  principal  to 
remain,  and  consequently,  equity  has  recognized  such  agree- 
ment; but  there  must  be  no  extortion  on  the  part  of  the  mort- 
gagee, or  otherwise  equity  will  interpose  for  the  relief  of  the 
mortgagor:  Brown  v.  Barkham,  1  P.  Wms.  654;  Thamhill  v. 
Evans,  2  Atk.  830;  Goote  on  Mort.  481. 

Equity  considers  the  arrears  of  interest  so  converted  into 
principal  by  agreement  between  the  parties  in  the  light  of  a 
further  advance,  and  when,  as  in  this  instance,  there  was  no 
other  charge  or  incumbrance  on  the  estate  of  which  the  mort- 
gagee had  notice  at  the  time  of  such  agreement  and  settlement, 
it  will  be  allowed  to  be  tacked  to  the  first  mortgage,  and  there 
can  be  no  objection  to  its  forming  a  part  of  the  consideration 
for  the  second:  3  Powell  on  Mort.,  Band's  ed.,  911;  Pawling  v. 
Pawling,  4  Yeates,  220;  Barclay  y,  Kennedy,  8  Wash.  850;  Digby 
V.  Craggs,  2  Amb.  612;  Greenlea/r.  Kellogg,  2  Mass.  568;  Goote 
on  Mort.  481. 

It  is  also  well  settled  that  in  case  interest  runs  in  arrear,  and 
in  the  mortgagee's  account  of  arrears  rests  are  made  from  time 
to  time,  on  which  interest  is  calculated,  and  ultimately  a  general 
account  of  all  arrears,  calculated  on  the  footing  of  those  rests, 
is  signed  by  the  mortgagor,  and  confirmed  by  a  deed,  although 
executed  after  a  lapse  of  several  years,  for  securing  the  balance, 
the  transactions  are  not  usurious,  and  the  mortgagor  is  liable: 
BlaclAum  v.  Warwick,  2  You.  &,  Coll.  92.  In  the  present  case 
the  settlement  on  the  basis  of  rests  in  the  account,  and  interest 
compounded  on  such  rests,  formed  the  basis  on  which  the  note 
for  twenty-three  thousand  four  hundred  and  two  dollars 
and  twenty-nine  cents,  and  the  mortgage  of  1845,  were 
executed  by  Eslava,  and  as  he  has  thus  sanctioned  it,  and  there 
was  no  conflicting  lien  or  subsequent  incumbrance  on  the  prop- 
ei-ty  at  the  time  of  this  settlement,  he  will  not  be  allowed  to 
complain  of  it,  and  the  court  will  charge  the  mortgaged  premises 
with  the  payment  of  the  sum  so  found  due. 

The  agreement,  however,  of  the  fourth  of  February,  1845,  by 
which  Eslava  agrees  that  Lepretre  shall  be  allowed  to  compound 
the  interest  on  the  mortgage  debt,  annually,  for  the  term  of  four 
years,  at  the  rate  of  eight  per  cent. ,  does  not  deserve  the  favor 
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of  a  court  of  equity,  and  will  not  be  enforced*  It  has  been  be- 
fore remarked  that  a  court  of  equity  regards  with  jealousy  aU 
arrangements  made  between  the  mortgagor  and  mortgagee,  by 
which  the  latter  obtains  an  advantage  over  the  former  not  stipu- 
lated for  in  the  mortgage  deed  itself.  And  while  it  will  permit 
the  mortgagee  to  state  his  account  for  interest  past  due,  allow- 
ing rests,  and  compounding  the  interest  at  each  rest,  if  they  are 
not  too  frequent,  considering  the  interest  accrued  already  as  a 
further  adyance;  yet,  acting  on  the  principle  that  the  parties  do 
not  deal  on  terms  of  strict  equality,  equity  has  held  that  an 
agreement  entered  into  at  the  time  of  the  loan,  for  conyerting 
interest  into  principal  from  time  to  time  as  it  shall  become  due, 
is  oppressive  and  unjust,  and  tending  to  usury,  and  that  conse- 
quently it  can  not  be  supported:  MUford  y.  Feaikerstonhaugh,  2 
Yes.  sen.  445;  Ossulston  v.  Yarmouth,  2  Salk.  449;  Chambers  v. 
Ooldwin,  9  Yes.  271;  Coote  on  Mort.  483,  434.  The  agreement 
under  consideration  comes  under  the  rule  laid  down  in  these 
and  numerous  other  cases,  and  the  complainant  can  not  be 
allowed  to  set  it  up  and  enforce  it  against  Eslava. 

We  regard  the  other  agreemeut  of  the  same  date,  by  which 
Eslaya,  in  consideration  of  his  inability  to  pay  the  debt  to 
Zicpretre,  and  as  an  indemnity  to  the  latter  for  the  difference 
between  the  amount  of  interest  allowed  by  the  laws  of  this  state 
on  the  debt  of  Eslava  to  him,  and  that  which  Lepretre  was  pay- 
ing on  money  borrowed  in  Louisiana,  binds  himself  to  pay  the 
additional  interest  of  two  per  cent,  per  annum,  over  and  above 
the  eight  per  cent,  allowed  by  law,  as  rightly  set  aside  by  the 
chancellor.  It  is  both  oppressive  and  unjust,  and  deserves  no 
favor  at  the  hands  of  a  court  of  equity. 

We  agree,  also,  in  the  conclusion  of  the  chancellor,  that  on  a 
reference  to  the  master  the  amount  of  the  debt  secured  by  the 
second  mortgage  should  be  taken  as  the  basis  of  the  accotmt, 
and  as  the  true  sum  due  from  Eslava  to  Lepretre  at  that  date, 
which  is  properly  chargeable  on  the  mortgage  premises.  We 
perceive,  however,  that  in  setting  down  the  amount  of  this  note 
in  his  directions  to  the  master,  the  chancellor  has  stated  it  to 
be  twenty-three  thousand  five  hundred  and  two  dollars  and 
twenty-nine  cents,  instead  of  twenty-three  thousand  four  hun- 
dred and  two  dollars  and  twenty-nine  cents,  as  it  is  shown  to 
be  in  the  record  and  mortgage.  He  was  doubtless  betrayed 
into  this  error  by  the  fact  that  the  former  is  abtmdantly  proved 
to  be  the  amount  which  was  really  due  to  Lepretre  at  the  time 
the  note  was  executed,  but  through  mistake  both  the  uote  and 
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mortgage  aie  for  one  hundred  doUan  less.  The  sum  thus 
omitted  through  mistake  can  not  be  considered  as  a  part  of  the 
mortgage  debt  to  charge  its  payment  upon  the  hinds  conveyed, 
especially  as  the  rights  of  a  subsequent  mortgagee  and  a  pur- 
chaser of  the  equity  of  redemption  have  intervened  before  the 
mistake  was  discovered  and  corrected. 

We  think,  also,  that  on  the  accounting  Eslava  should  be 
aUowed  a  credit  for  all  sums  paid  by  him  in  good  faith  for 
filling  up,  wallingy  etc.,  the  lot  of  Lepretre,  mentioned  in  the 
pleadings  and  proof,  less  whatever  amounts  may  have  been 
received  by  him  and  are  unaccounted  for,  of  rents  and  profits 
arising  out  of  said  lot.  The  proof  is  ample  that  he  had  Le- 
pretre's  authority  to  make  the  expenditure,  and  the  latter  should 
not  now  be  allowed  to  repudiate  it. 

It  remains  only  to  be  said,  that,  for  the  errors  hezeinbetore 
noted,  the  decree  must  be  reversed,  and  the  cause  remanded. 

It  may  not  be  amiss  to  add,  that,  on  the  cross-error  assigned 
by  Lepretre,  no  reversal  could  take  place,  as  his  only  complaint 
is,  that  the  amount  of  money  which  the  decree  ascertains  to  be 
due  to  him  on  the  mortgage  was  too  small,  when  it  is  evident, 
from  our  ruling  on  the  errors  assigned  by  the  defendants,  it  is 
greater  than  it  will  be  found  to  be  when  the  error  of  one  hun- 
dred dollars  is  corrected,  and  Eslava  is  allowed  a  credit  for  the 
money  expended  in  filling  up  the  lot  mentioned  in  the  {ladings 
and  proof. 

Chilton,  J.,  concurred  in  the  reversal,  but  differed  from  that 
part  of  the  opinion  which  asserts  the  necessity  of  wM^lnng  Uxs. 
Eslava  a  party  under  the  facts  disclosed  in  the  record.  ^ 


JuDOMXNTS  AGAINST  NoN-BKsmxNTS:  See  Lcv^cy  ▼.  AVbrt^  54  Am.  Deo. 
690;  note  to  FUni  River  SUamboat  Co,  v.  FoUer,  48  Id.  273;  Deearmg  v.  Bank 
<lf  Charleston^  Id.  300,  and  note;  Ewer  v.  Coffin^  Id.  687. 

Usury,  What  is,  and  wmur  Available  as  Dbfknbs:  See  the  note  to 
Davis  V.  Oarr,  65  Am.  Dec  387,  discoasing  thia  sabject. 

Right  to  Dowzk,  when  Babked  bt  Joining  in  Mobtoaob:  See  Tap' 
lor  V.  FowUr^  61  Am.  Deo.  469,  and  the  cases  cited  in  the  note. 

Judgment  or  Court  mat  be  Impkaohed  Collatsrallt  when  it  is  void 
for  want  of  jarisdiotion:  Homer  v.  Doe  ex  dem.  State  Bank^  48  Am.  Dec.  355, 
and  note. 

Where  No  Notice  is  Given  to  non  Compos,  prooeedingB  of  orphaoa' 
4x>art  in  the  nature  of  an  inqnisition  are  Toid:  McOurrg  ▼.  Hooper^  46  Am. 
Deo.  280. 

Interest,  when  Compounded:  See  Doig  ▼.  BarUey^  45  Am.  Dea  762. 
and  note;  idao  note  to  Hori  y.  Dorman^  50  Id.  291. 
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Oknkral  Ajbsiovmkmt  of  Ebbob  will  bb  Dibbboabdbd:  CamkeMen  ▼. 
I*oorman,  36  Am.  Dec  145. 

Equitabli  Bxuef  against  M18TAKB  nr  Wbittbn  Iii8Tbument  gknkb- 
allt;  See  MoAf  y.  Wall^  55  Am.  Dec  71;  LeUerudor/er  ▼.  Dtlpky,  Id.  138. 


White  v.  Baneb. 

[21  AX.ABAMA,  700.] 

SuBBtiBS  BAVB  BiOHT  TO  Claim  Contbibutioh  vbom  Kaoh  Otkbb  in 
propoitioD  to  the  amoaot  paid  by  each  upon  the  common  debt;  and  thia 
right  ia  the  reaolt,  not  of  any  implied  contract  between  the  parties,  but 
of  an  acknowledged  principle  of  natural  jnatioe,  which  reqnirea  that 
those  who  Tolontarily  aasome  a  common  harden  should  bear  it  in  equal 
proportions. 

Ir  OnxB  OF  Sbcubitt  is  Madb  bt  Pbinoipal  upon  Condition  that 
S(7BETiES  Exscutb  Rxlbasb,  the  refusal  by  one  to  accept  tho  terms 
offered  would  not  prevent  the  other  from  acceding  to  the  proposition; 
and  in  such  case,  although  the  surety  refusiu';  would  have  a  right  to 
demand  that  the  proceeds  of  the  securities  received  should  be  fairly  de- 
voted to  the  reduction  of  the  common  debt,  such  proceeds  could  in  no 
other  way  inure  to  his  benefit;  and  the  payment,  so  far  as  the  right  of 
contribution  is  concerned,  would  be  considered  as  made  by  the  paying 
surety  out  of  his  own  funds,  and  if  it  amounted  to  his  proportion  of  the 
debt,  it  would  discharge  him  from  contribution. 

PbAUDULENT  DbED  of  AaSIONMBNT  is  CaPABLB  of   Ck>NFIBMATI0N  by  the 

creditors;  and  after  such  a  deed  has  been  executed,  and  the  creditors 
assenting  to  its  provisions  have  been  paid  from  the  effects  assigned,  the 
transaction  as  to  them  will  not  be  disturbed. 
Eifusal  bt  Subbtt  to  Aoceft  Fbaudulbnt  Dbkd  of  Assignment  by 
the  principal  for  the  benefit  of  his  creditors  deprives  him  of  his  riglit  of 
contribution  against  a  co-surety  who  has  accepted  the  deed,  when  the 
deed  has  been  executed,  as  to  the  assenting  creditors,  and  the  co-surety 
has  received  under  it  an  amount  exceeding  his  contribntive  share,  and 
has  applied  it  on  the  debt. 

CinafiHas,  Pttgheb  &  Co.  made  a  deed  of  assignment  of  their 
property  for  the  benefit  of  their  creditors;  the  deed  required 
that  the  creditors  should  accept  the  assignment  within  a  certain 
time  and  release  the  assignors  or  receive  none  of  the  proceeds; 
and  also  that  the  portion  of  the  property  that  would  have  been 
distributed  amongst  the  non-assenting  creditors  if  they  had 
accepted  it  should  be  reserved  to  the  assignors.  The  plaintiff 
and  defendant  were  co-sureties  on  a  note  executed  by  the 
assignor  in  favor  of  the  State  Bank  of  Alabama;  the  defendant 
signed  the  deed  within  the  time  prescribed,  and  released  the 
assignor;  the  plaintiff  refused  to  sign  it.  White,  the  defend- 
ant, collected  three  thousand  dollars  under  the  assignment, 
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after  oonsidexable  trouble  and  some  expense,  and  applied  it  on 
the  note,  and  left  a  balance  due  of  one  thousand  five  hundred 
dollars.  The  bank  brought  an  action  against  Banks  for  this 
balance,  obtained  judgment  against  him,  which  he  discharged, 
and  then  made  this  motion  in  the  circuit  court  for  a  summary 
judgment  against  White,  as  co-surety,  to  recover  half  of  the 
amount  paid  by  him.  The  circuit  court  rendered  judgment  in 
favor  of  the  plaintiff  for  half  the  amount  paid  by  him.  The 
defendant  brought  error. 

E,  W.  Peck,  Ormond  and  Nicolacm,  and  N.  HarriB,  for  the 
plaintiff  in  error. 

P,  and  J,  L.  Martin,  contra. 

By  Court,  Goldthwattb,  J.  Sureties  have  the  right  to  daim 
contiibution  from  each  other  in  proportion  to  the  amount  paid 
by  each  upon  the  common  debt;  and  this  right  is  the  result,  not 
of  any  implied  contract  between  the  parties,  but  of  an  acknowl- 
edged principle  of  natural  justice,  which  requires  that  those  who 
voluntarily  assume  a  common  burden  should  bear  it  in  equal 
proportions:  Burge  on  Suretyship,  384;  Stoiy's  Eq.  Jur.,8ec. 
493.  It  is  upon  this  principle  that  sureties  are  entitled  to  the 
benefit  of  all  securities  which  have  been  taken  by  any  one  of 
them  to  indemnify  himself  against  the  principal  debt:  Theobald 
on  Principal  and  Surety,  c.  11,  sec.  283;  Story's  Eq.  Jur.,  sec. 
490.  This  right,  it  is  true,  may  be  affected  by  circumstances 
which  would  render  the  application  of  this  rule  inequitable;  as 
where  one  of  the  sureties,  before  joining  in  the  bond,  stipulated 
for  and  obtained  security  from  the  principal  debtor  for  his  sole 
benefit:  Moore  v.  Moore,  4  Hawks,  358  [15  Am.  Dec.  523];  and, 
upon  the  same  principle,  we  think  it  clear  that  if  one  surefy 
should  obtain  indemnity  for  a  consideration  paid  by  him,  the 
other  could  not  claim  the  benefit  of  such  indemnity  without 
paying  his  proportion  of  the  consideration.  So  also  if  an  offer 
of  security  is  made  by  the  principal  upon  the  condition  that  the 
sureties  should  execute  a  release,  the  refusal  by  one  to  accept 
the  terms  offered  would  not  prevent  the  other  from  acceding  to 
the  proposition;  and  in  such  case,  although  the  surety  refusing 
would  have  the  right  to  demand  that  the  proceeds  of  the  securi- 
ties received  should  be  fairly  devoted  to  the  reduction  of  the 
common  debt,  such  proceeds  could  in  no  other  way  inure  to  hia 
benefit;  and  the  payment,  so  far  as  the  right  of  contribution  ia 
concerned,  would  be  considered  as  made  by  the  paying  surety 
out  of  his  own  funds,  and  if  it  amounted  to  his  proportion  of 
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the  debt,  it  would  discbaige  him  from  contribution.  The  offer 
had  been  made  to  aU;  and  there  would  be  no  equity  in  allowing 
the  party  who  had  refused  to  accede  to  the  proposition,  and  had 
paid  nothing,  to  share  equally  in  the  indemnity  purchased  under 
such  circumstances  by  the  other  surety. 

In  the  case  imder  consideration  the  offer  of  partial  indemnily 
was  made  by  Cummings,  Pitcher  &  Co. ,  through  the  medium  of 
the  assignment,  to  both  Banks  and  White.  The  former  refused 
and  the  latter  accepted  the  proportion;  and,  upon  the  principle 
which  we  have  stated,  it  is  clear  that  Banks  would  not  be  per- 
mitted to  share  equally  in  the  indemnity  which  White  had  re- 
ceived, unless  the  fact  of  the  deed  of  assignment  being  fraudu- 
lent upon  its  face,  as  it  is  conceded  to  be,  would  have  the  effect 
of  changing  the  equities  which  would  otherwise  exist  between 
the  parties. 

Our  first  impression  was,  that  this  circumstance  would  have 
that  effect,  and  that  the  refusal  of  Banks  to  become  a  party  to  a 
deed  of  this  character  could  not  deprive  bim  of  any  right  of 
<.'ontribution,  as  against  the  other  surety;  but,  upon  more  ma- 
ture consideration,  we  are  satisfied  that  such  is  not  the  law. 
The  deed  is  only  fraudulent  as  to  creditors,  but  is  capable  of 
i'onfirmation  by  them;  and  it  is  clearly  deducible  from  the  au- 
thorities of  this  state,  as  well  as  of  other  states,  that  after  the 
deed  has  been  executed  and  the  creditors  who  assented  to  its 
provisions  have  been  paid  from  the  effects  assigned,  the  trans- 
action, as  to  them,  wiU  not  be  disturbed.  The  assignee,  who 
must,  as  the  deed  is  fraudulent  on  its  face,  be  regarded  as  hav- 
ing notice,  can  not  be  held  responsible,  either  in  law  or  equity, 
after  he  has  executed  it:  Wakeman  v.  Orover,  4  Paige,  23,  42; 
Uaiard  v.  Franklin,  2  Ala.  849;  and  if  a  creditor  can  not,  after 
the  execution  of  such  a  deed,  hold  the  assignee  responsible,  a 
fortiori  the  same  rule  of  protection  must  apply  to  the  parties 
whom  the  deed  was  intended  to  secure. 

Under  the  influence  of  the  cases  cited,  after  White  had  re- 
ceived the  proceeds  of  the  assignment,  no  creditor  could  have 
pursued  it  with  success;  and  the  principle  being  settled,  that 
the  assignment  is  valid  so  far  as  it  has  been  executed,  it  is  too 
late  for  Banks  to  impeach  it. 

Neither  are  there  any  considerations  of  natiural  justice  which 
should  allow  Banks  to  participate  equally  in  this  indemnity. 
Although  he  refused  to  assent  to  the  provisions  of  the  deed,  he 
has  remained  passive  and  inactive,  realizing  to  a  certain  extent 
<he  benefits  of  the  assignment,  by  the  application  of  its  pro- 
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eeed0  to  the  reduction  of  the  debt  upon  which  he  was  bound  aa 
surely;  and  after  it  has  been  executed,  and  after  he  has  reoeived 
all  the  benefits  which  caii  result  from  its  execution,  he  cbuma 
the  right  to  impeach  it,  as  against  his  oo-sureiy.  To  allow  him 
to  do  so  would  be  contraxy  to  those  principles  upon  which  the 
rights  of  sureties,  as  between  themselves,  depend. 

Our  conclusion  is,  that  the  amount  receiyed  by  White  upon 
the  assignment  of  Cummings,  Pitcher  &  Co.  must,  under  the 
circumstances  disclosed  by  the  record,  be  considered  as  his 
separate  indemnity;  and  as  this  has  been  applied  to  the  pay- 
ment of  the  principal  debt,  and  exceeds  one  half  of  the  amount 
due  upon  the  same,  it  follows  that  Banks  had  no  right  of  con- 
tribution as  to  him,  and  the  ruling  of  the  court  below  was 
therefore  erroneous. 

The  judgment  must  be  rewenei,  and  the  cause  remanded. 

BioHT  or  SuRETT  TO  OoHTBDiTTiOH  iBOM  ms  0(>4n7BBT7:  See  Aikem  v» 
Ptai/'9  Mb^r$,-6S  Am.  Deo.  684;  />ofe  ▼.  ITorreis  52  UL  640; /onet  t.  Btaniom, 
61  Id.  415;  Wa^land  t.  Tucker,  50  Id.  76;  Prukm  r.  Pretton,  47  Id.  717. 

Right  or  Suanr  to  iKDmNnr  Hkld  bt  Oo-simnT:  See  tiie  note  to 
HaU  V.  C^MAfMM,  48  Am.  Dee.  562,  diKwiiig  thie  eabjeot;  eee  slio  Brmm 
T.  Bay,  45  Id.  961. 

Fraudvlbht  AmemmT  iob  BsmitT  ar  Guditobs  xat  bb  Af- 
rntMED  by  the  crediton:  See  tlie  note  to  Adkm  ▼•  Yard,  16  Aml  Dee. 
621,  djeooaetiig  thli  nibjeotk 
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^TATB  V.  Smith. 

(la  ABSAmAt,  033.] 

Cvu^ioN  OR  Addition  of  Middle  Letter  u  not  a  nuniomer  or  nulftnon^ 
as  the  Uw  knows  but  one  Christian  name. 

Tbs  defendant,  John  Smith,  was  indicted  by  the  name  of 
John  B.  Smith.  For  this  reason  he  pleaded  in  abatement  of 
the  indictment,  and  the  state's  demuirer  to  his  plea  being  over- 
ruled,  the  state  took  this  appeal. 

ClendeMn^  attorney  general,  for  the  state. 

By  Conrt,  Soott,  J.  The  law  knows  of  bat  one  Christian 
ni^ne.  The  entire  omission  of  a  middle  letter  is  not  a  misnomer 
or  Tarianoe:  Lit.  8  a;  Bex  v.  Newman,  1  Ld.  Baym.  562;  Ihrnk- 
Hn  y.  Tahnadge,  6  Johns.  84;  Beid  v.  Lord,  4  Id.  119.  '*  The 
middle  letter  is  immaterial,  and  a  wrong  letter  may  be  stricken 
out  or  disregarded:''  Keene  y.  Meade,  8  Pet.  9.  The  demurrer 
ought  to  haye  been  sustained,  and  judgment  rendered  accord- 
ingly. 

Let  the  judgment  be  veyersed,  and  the  cause  be  remanded. 


Oasis  in  This  Siam,  upon  thb  Abotb  PiiorosinoN,  are  dted  or  re- 
ferred to  in  the  notes  to  WHbtntm  v.  The  SttUe^  63  Am.  Dec  137;  and  Ed- 
wnmdMm  t.  The  SUUe,  62  Id.  109.  8ee  also  the  cases  to  which  these  notes 
are  appended. 
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Kelly  v.  Neelt. 

CoMMov  AND  CakOk  Law  Oomputb  Dbgbxes  of  CoKBAVOiniriTT  hy  com- 

menciDg  at  the  oonunon  ancestor  antl  reckoning  downward,  and  in 
whatever  degree  the  two  persons  or  the  most  remote  of  them  is  distant 
from  the  common  ancestor,  that  is  the  degree  in  which  they  are  related 
to  each  other. 

AtriNITT   IS  RujkTIOll   FOBMBD  BY  MaBBIAOX. 

Husband  or  Avnt  akd  Husband  ov  Nibob  abs  Bblatbd  within  tiie  fourtii 
degree  of  affinity. 

liAimAMiTB.    The  opinion  states  the  facts. 
WaMns  and  Curran^  for  the  plaintiff. 
Fowler,  for  the  defendant. 

By  Court,  Johhsoh,  C.  J.  This  was  an  appUeation  to  this 
court  for  an  altemative  writ  of  mandamiLS  to  be  directed  to  the 
Hon.  Beaufort  H.  Neely,  judge  of  the  Independence  circuit 
court,  commanding  him  to  take  cognizance  of  and  proceed  to 
hear  and  determine  a  certain  cause  therein  pending,  or  to  show 
cause  why  he  would  not  do  so.  The  writ  was  issued  in  accord- 
ance with  the  prayer  of  the  petition,  and  returned  with  the 
judge's  answer  indorsed  thereon,  and  in  which  he  shows  for 
cause  why  he  had  not,  and  why  he  still  refuses  to  take  cogni- 
sance thereof,  that  Joseph  H.  Egner,  who  is  one  of  the  defend- 
ants in  said  cause,  is  the  husband  of  Euphemia  Egner,  and  that 
said  Euphemia  is  the  maternal  aunt  of  Margaret  F.  Neely,  who 
is  the  wife  of  the  respondent.  From  these  facts  he  insists  that 
he  is  related  to  ligner  by  affinity  within  the  prohibited  degrees, 
and  that  therefore  he  is  legally  disqualified  to  preside  upon  the 
trial. 

The  twelfth  section  of  the  sixth  article  of  the  constitution 
declares  that  "  no  judge  shall  preside  on  the  trial  of  any  cause 
in  the  event  of  which  he  may  be  interested,  or  whore  either  of 
the  parties  shall  be  connected  with  him  by  affinity  or  consan- 
guinity within  such  degrees  as  may  be  prescribed  by  law,  or  in 
which  he  may  have  been  of  counsel,  or  have  presided  in  any  infe- 
rior court,  except  by  consent  of  all  the  parties."  The  sixteenth 
section  of  chapter  60  of  the  digest  declares  that  **  no  judge  of 
the  circuit  court,  justice  of  the  county  court,  or  judge  of  the 
court  of  probate  shall  sit  on  the  determination  of  any  cause  or 
proceeding  in  which  he  is  interested,  or  i*elated  to  either  party 
within  the  fourth  degree  of  consanguinity  or  affinity,  or  shall 
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haye  been  of  counsel,  without  consent  of  parties."  The  method 
of  computing  the  degrees  of  consanguinity  in  the  canon  has 
been  adopted  by  the  common  law,  and  is  as  follows:  We  begin 
at  the  common  ancestor,  and  reckon  downwards,  and  in  what- 
soeyer  degree  the  two  persons  or  the  most  remote  of  them  is  dis- 
tant from  the  common  ancestor,  that  is  the  degree  in  which  they 
are  related  to  each  other.  Thus,  Titius  and  his  brother  are  re- 
lated in  the  first  degree,  for  from  the  father  to  each  of  them  is 
counted  only  one.  Titius  and  his  nephew  are  related  in  the 
second  degree,  for  the  nephew  is  two  degrees  removed  from  the 
common  ancestor,  yiz. ,  his  own  grandfather,  the  father  of  Titius : 
See  Co.  Lit.  28,  and  2  Bla.  Com.  207.  This  rule,  applied  to  Mrs. 
Egner  and  Mrs.  Neely,  the  latter  being  the  niece  of  the  former, 
will  necessarily  place  them  in  the  second  degree  of  consanguinity 
to  each  other. 

Affinity  is  a  connection  formed  by  marriage,  which  places  the 
husband  in  the  same  degree  of  nominal  propinquity  to  the  re- 
lations of  the  wife  as  that  in  which  she  herseU  stands  towards 
them,  and  giyes  to  the  wife  the  same  reciprocal  connection 
with  the  relations  of  the  husband.  It  is  used  in  contradistinc 
tion  to  consanguinity.  It  is  no  real  kindred.  A  person  can 
not  by  legal  succession  receive  an  inheritance  from  a  relation 
by  affinity,  neither  does  it  extend  to  the  nearest  relations  of 
husband  and  wife,  so  as  to  create  a  mutual  relation  between 
them.  The  degrees  of  affinity  are  computed  in  the  same  way 
as  those  of  consanguinity:  See  Bouv.  Iaw  Die.  89,  and  the 
cases  there  cited.  The  degrees  of  affinity  being  computed  in 
the  same  way  as  those  of  consanguinity,  it  follows,  as  a  neoes- 
saiy  consequence,  that  in  case  there  is  any  affinity  whatever,  as 
between  Neely  and  Egner,  it  must  be  of  the  second  degree, 
as  that  is  the  relation  of  their  wives  by  consanguinity.  The 
question  then  is,  whether  there  is  any  affinity  whatever  as  be- 
tween the  husbands  of  the  aunt  and  niece.  The  counsel  on 
both  sides  have  referred  us  to  several  cases,  which  we  will  now 
proceed  to  notice. 

The  case  of  Blodgel  v.  Brinsmaid,  9  Yt.  80,  does  not  come 
fuMy  up  to  the  facts  as  disclosed  in  this.  There  the  objection 
taken  was  founded  upon  an  affinity  arising  out  of  a  marriage 
between  the  party  who  was  alleged  to  have  performed  a  judicial 
function,  and  the  sister  of  the  real  defendant  in  the  execution, 
whose  property  he  had  appraised.  The  appraiser  having  inter- 
married with  the  sister  of  the  party,  there  could  be  no  doubt 
of  the  existence  of  an  affinity  so  long  as  the  marriage  continued, 

▲x.  Dm.  Vol.  LVI— 19 
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and  conseqaenily  the  only  question  for  the  court  to  determine 
in  that  case  was  whether  such  mairiage  was  undissolyed  at  the 
time  of  the  performance  of  the  judicial  act.  The  rule,  as  ap- 
plicable to  the  facts  of  that  case,  was  there  correctly  laid  down, 
and  under  it  there  could  be  no  doubt  of  the  affinity,  in  case  the 
marriage  still  subsisted.  It  is  there  said  that  "  consanguinity 
is  th#  haying  the  blood  of  some  common  ancestor.  Affinity 
arises  from  marriage  only,  by  which  each  parly  becomes  related 
to  all  the  consanguinei  of  the  other  party  to  the  marriage;  but 
in  such  case  these  respective  consanguinei  do  not  become  related 
by  affinity  to  each  other.  In  this  respect  these  modes  of  rela- 
tionship are  dissimilar;  1  Bla.  Com.,  c.  15,  p.  434,  Christian's 
notes  to  same;  15  Yin.  Abr.  256.  The  relationship  by  consan- 
guinity is  in  its  nature  incapable  of  dissolution,  but  the  relation- 
ship by  affinity  ceases  with  the  dissolution  of  the  marriage  which 
produced  it.  Therefore,  though  a  man  is  by  affinity  brother  to 
his  wife's  sister,  yet  upon  the  death  of  his  wife  he  may  lawfully 
marry  her  sister." 

In  the  case  of  Eigbe  y.  Leonard,  1  Denio,  187,  the  objection 
to  the  acts  of  the  justice  was,  that  his  two  brothers  had  married 
two  sisters  of  the  plaintiff,  and  it  was  also  alleged  that  such 
marriage  had  taken  place  before  the  commencement  of  the  suit 
before  the  justice,  and  that  the  persons  so  connected  were  still 
living.  The  supreme  court  sustained  the  action  of  the  justice, 
upon  the  ground  that,  although  he  was  related  by  affinity  to  the 
two  sisters  of  Higbe,  the  plaintiff,  yet  there  was  no  such  rela- 
tion between  him  and  Higbe.  The  court  in  that  case  laid  down 
the  same  rule  that  was  stated  in  the  case  already  referred  to  of 
Blodget  v.  Brinsmaid,  9  Yt.  30,  and  as  a  matter  of  course,  under 
that  rule,  there  could  exist  no  relationship  whatever  between 
the  party  and  the  justice. 

In  the  case  of  Edwards  v.  Russell^  21  Wend.  63,  the  proof 
was  that  the  justice  and  the  plaintiff  were  cousins.  There  no 
doubt  could  exist  as  to  the  disqualification,  as  they  were  related 
by  consanguinity,  and  that  within  the  prohibited  degrees. 

In  the  case  of  Cain  v.  Ingham,  7  Cow.  478,  the  substance  of 
the  decision  is,  that  the  marriage  having  been  dissolved  by 
death,  there  was  no  principal  cause  of  challenge,  but  that  under 
the  circxunstances  actual  favor  or  influence  might  have  been 
shown  by  evidence,  and  if  so  shown,  might  have  rendered  the 
juror  incompetent. 

The  case  of  FchA  v.  M</rgan,  1  Hill  (N.  Y.),  654,  would  seem  to 
throw  more  light  upon  the  question  before  us  than  any  that  has 
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yet  been  brought  to  our  yiew.  In  that  case  a  motion  was  made 
to  set  off  a  judgment  in  favor  of  the  defendant  obtained  in  the 
name  of  H.  M.  in  a  justice's  court,  against  a  judgment  rendered 
in  favor  of  the  plaintiff  in  that  (supreme)  court.  The  motion 
was  opposed,  on  the  ground  that  the  justice's  judgment  was 
void  for  want  of  jurisdiction,  and  an  affidavit  was  produced 
showing  that  Morgan,  the  then  defendant,  was  the  real  plaintiff 
before  the  justice,  and  was  related  to  the  justice;  the  said  Mor- 
gan and  the  justice  having  married  sisters,  and  both  their  wives 
being  alive  at  the  time  of  the  commencement  of  the  suit  before 
the  justice  and  the  rendition  of  the  judgment  therein.  It 
appeared  that  Morgan  recovered  the  judgment  before  a  justice 
in  the  name  of  H.  M.,  his  brother,  but  that  the  brother  had  no 
interest  in  it.  The  court  in  that  case,  by  Cowen,  J.,  said:  "It 
was  said  by  counsel  in  behalf  of  the  motion  that  a  party  and 
juror  having  married  sisters  would  be  no  cause  of  challenge,  but 
I  presume  hastily,  for  it  is  put  among  the  commonest  cases  in 
the  books  as  an  instance  of  affinity  which  disqualifies.  It  was 
holden  very  early,  on  writ  of  error  to  parliament,  that  the 
sheriff's  wife,  being  a  sister  to  the  plaintiff's  wife,  was  good 
cause  of  principal  challenge  to  the  array:  Marlcham  v.  Lee^  cited 
in  MouTison  and  Wesfs  Case,  1  Leon.  89. 

We  are  free  to  confess  that  the  question  involved  is  somewhat 
Bubtile,  far  from  being  clear  of  difficulty,  and  the  only  means  by 
which  we  have  been  enabled  to  solve  it,  as  we  think,  has  been 
by  keeping  steadily  in  view  the  principle  as  held  in  most  of  the 
cases  referred  to,  and  by  looking  entirely  beyond  and  outside  of 
it  for  the  real  merits  of  the  question.  The  proposition  is  that 
''affinity  arises  from  marriage  only,  by  which  each  party* be- 
comes related  to  all  the  consanguinei  of  the  other  party  to  the 
marriage,  but  in  such  case  these  respective  consanguinei  do  not 
become  related  by  affinity  to  each  other."  It  is  said  in  Higbe  v. 
Leonard,  1  Denio,  186,  that  "  a  husband  is  related  by  affinity 
to  all  the  coneanguinei  of  his  wife,  and  vice  versa  the  wife  to  the 
husband's  consangwinei;  for  the  husband  and  wife  being  con- 
sidered one  flesh,  those  who  are  related  to  the  one  by  blood  are 
related  to  the  other  by  affinity.  But  the  consanguinei  of  the 
husband  are  not  at  all  related  to  the  consanguinei  of  the  wife. 
It  is  contended  that  according  to  this  rule,  the  respondent  can 
not  be  in  any  manner  related  to  the  defendant  Egner,  inas- 
much as  his  wife  is  only  related  to  him  by  affinity,  and  that 
consequently  to  hold  that  an  affioiity  exists  as  between  theiu, 
would  be  in  effect  to  put  one  affinity  upon  another,  and  that  the 
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law  does  not  sanoiioii  suoh  a  prooesB.  This,  it  must  be  con- 
ceded, is  plausible,  and  the  role  itself,  if  strictly  confined  to  its 
letter,  and  at  the  same  time  so  construed  as  to  exclude  the  idea 
of  a  further  extension,  would  strongly  incline  to  such  a  result 
But  in  holding  that  the  consanguinei  of  the  respective  parties 
to  the  marriage  do  not  become  related  to  each  other  either  by 
consanguinity  or  a£Ginity,  it  does  not  follow  that  the  immediate 
parties  themselves  may  not  become  related,  not  only  to  the  con- 
sanguinei of  each  other,  but  also  to  all  such  of  their  relations  as 
may  arise  from  the  tie  of  affinity.  If  the  tie  of  affinity  exists  at 
all  between  the  husbands  of  the  aunt  and  niece,  and  that  it  does 
would  seem  to  be  established  by  the  case  of  MounBon  and  West, 
supra,  then  it  is  thSt  it  must  arise  out  of  the  rule  as  laid  down 
in  respect  to  the  consanguinei  of  the  respective  parties  to  tho 
marriage,  when  thus  extended  so  as  to  embrace  the  relations 
contracted  by  the  parties  themselves.  That  the  immediate  par- 
ties to  the  marriage,  by  the  very  act  Of  entering  into  that  rela- 
tion, impart  properties  to  each  other  which  simultaneously  run 
through  all  the  ramifications  of  each  other,  would  seem  neces- 
sarily to  result  from  the  origin  and  nature  of  the  institution  of 
marriage  itseU,  and  also  from  the  theory  which  the  common  law 
has  entertained  in  reference  to  it  from  the  earliest  period  of  bible 
history  down  to  the  present  day. 

When  the  woman,  which  was  made  of  one  of  the  ribs  of 
Adam,  was  brought  and  presented  to  him  in  Paradise,  he  said, 
''  This  is  now  bone  of  my  bone  and  flesh  of  my  flesh;  she  shall 
be  called  woman,  because  she  was  taken  out  of  man:"  See 
Oenesis,  c.  2,  v.  23.  The  same  notion  of  identity  or  unity  is 
kept  up  and  carried  out  by  my  lord  Coke,  Co.  Lit.  112,  when 
he  says  that  "  by  marriage  tiie  husband  and  wife  are  one  person 
in  law,  that  is,  the  very  being  or  legal  existence  of  the  woman 
is  suspended  during  the  marriage,  or  at  least  is  incorporated 
and  consolidated  into  that  of  her  husband,  under  whose  wing, 
protection,  and  cover  she  performs  everything,  and  is  therefore 
called  in  our  law,  French,  a,  feme  covert,  fcemina  viro  co-cperata, 
is  said  to  be  covert  baron,  or  under  the  protection  and  influ- 
ence of  her  husband,  her  baron  or  lord,  and  her  condition, 
during  her  marriage,  is  called  her  coverture.  Upon  this  prin- 
ciple, of  a  union  of  person  in  husband  and  wife,  depend 
almost  all  the  legal  rights,  duties,  and  disabilities  that  either  of 
them  acquires  by  the  marriage.  For  this  reason,  a  man  can  not 
grant  anything  to  his  wife,  or  enter  into  covenant  with  her;  for 
the  grant  would  be  to  suppose  her  separate  existence,  and  to 
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oovenant  with  her  would  be  to  coyenant  with  himself:  Id.;  1 
Bla.  Com.  442.  It  is  upon  the  principle  of  a  complete  mexger 
or  incorporation  of  the  yeiy  being  and  ezistenoe  of  the  wife  in 
that  of  her  husband,  and  upon  that  alone,  that  the  relationship 
contended  for  can  be  conceded.  The  act  of  marriage,  there- 
fore, though  creating  a  private  relation,  can  not  be  said,  in 
strictness,  to  create  any  relationship  either  by  consanguinity 
or  affinity;  because  those  relations  presuppose  a  separate  legal 
existence  between  the  parties  thus  related,  which,  as  we  have 
shown,  is  not  the  case  in  respect  to  husband  and  wife.  We 
think,  therefore,  that,  by  the  marriage  of  the  respondent  with 
the  niece  of  the  defendant's  wife,  he  placed  himself  in  the  same 
degree  of  propinquity  to  all  the  relations  of  his  wife  in  which 
she  aotuaUy  stood  towards  them,  and  that  consequently  he  falls 
within  the  fourth  degree  of  affinity  to  the  defendant  Egner.  If 
we  are  correct  in  this,  aud  that  we  are  we  feel  satisfied,  then  it 
is  that  the  respondent  is  incompetent  to  preside  in  the  cause,  and 
consequently  acted  correctly  in  refusing  to  do  so.  The  demur- 
rer to  the  answer  is  therefore  overruled,  and  the  rule  discharged. 


BioBUS  or  CoysAVQxnNiTT  and  Apfinitt,  how  Oomputsd.— Oonsan- 
gainity  ib  the  ooimectioxi  or  relation  of  personB  descended  from  the  same  stock 
or  oommon  anoestor;  that  Is,  having  the  blood  of  some  common  ancestor. 
It  is  either  lineal  or  collateral:  2  Bla.  Com.  202;  Bingham  on  Descents,  208;  1 
Broom  &  Had.  Com.  644;  Abb.  Law  Die,  tit.  Consanguinity;  Bon  v.  Law  Die, 
Id.;  Bapalje  &  L.  Law  Die,  Id.;  Borriirs  Law  Die,  Id.;  Blodgei  v.  Brins- 
maid,  9  Vt.  27;  Bweeseif  v.  WiUia,  1  Bradf.  4d6;  MeDowdl  ▼.  Addams,  46  Pa. 
St.  432. 

L^eal  eonssngnlnity  is  that  which  subsists  between  persons  of  whom  one 
is  descended  in  a  right  line  from  the  other,  as  between  the  son,  the  father, 
and  the  grandftither,  in  the  ascending  line,  and  between  the  father,  son, 
grandson,  and  so  on  downward,  in  the  descending  line 

Collateral  consanguinity  is  that  which  exists  between  persons  who  lineally  de- 
scend from  the  same  ancestor,  who  is  the  stirpBy  or  root,  but  who  do  not  lineally 
descend  from  each  other.  For  example,  brothers  and  their  issue  are  respectively 
connected  with  each  other  collaterally,  as  they  have  descended  from  the  same 
father  lineaUy,  but  not  from  each  other.  See  authorities  mcpro.  Affinity  is 
the  oonneotion  existing  in  consequence  of  marriage,  between  each  of  the  mar- 
ried persons,  and  the  kindred  of  the  other.  A  husband  is  related  by  affinity 
to  all  the  coMongviMi  of  his  wife,  and  the  wife  is  so  related  to  all  the  eon- 
muiguinei  of  her  husband;  but  this  relation  does  not  exist  at  all  between  the 
eauionguinei  of  the  respective  parties:  Bouy.  Law  Die,  tit.  Affinity;  Abb. 
Law  Die,  Id.;  Bapalje  ft  L.  Law  Die,  Id.;  Burrill's  Law  Die,  Id.;  1  BUl 
Com.  434;  1  Broom  ft  Had.  Com.  628;  Paddock  v.  WelU,  2  Barb.  Ch.  881| 
Carnum  v.  Neweil,  1  Denio^  26;  Higbe  v.  Leonard,  Id.  186;  Spear  v.  Rob- 
huon,  29  Me  646;  SoUngerv.  Earle,  46  N.  T.  Super.  Ct  84;  FFcKerAotise t. 
Mar^  V%fik,  390;  Benwrd  ▼.  Vigfumd,  10  Mart  602;  Blodgei  r.  Brku- 
MaU,9yt.8a 
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BelatioDBhip  by  oonfluigninity  or  affinity  ib  reckoned  by  degrees*  and  for 
the  purpose  of  oompating  those  degrees  there  are  two  great  systems  known,  to 
the  Uw:  that  by  the  canon  law,  which  has  been  adopted  by  the  common  law; 
and  that  by  the  civil  law.  The  method  of  oompating  those  degrsss  by  the 
canon  Uw  is  by  beginning  at  the  common  anoestor  and  ooonting  downward 
to  the  two  persons,  or  to  the  one  the  most  remote,  and  whatever  number  that 
iBy  counting  each  person  a  degree,  that  is  the  degree  In  which  they  are  related 
to  each  other.  For  example,  Titins  and  his  brother  are  related  in  the  first 
degree,  for  from  their  father,  who  is  their  common  anoestor,  down  to  either 
of  them  is  one  degree.  Titius  and  his  nephew  are  related  in  the  second  de- 
gree, for  from  Titins'  father,  who  is  their  common  anoestor,  down  to  tiie 
nephew,  who  is  the  most  remote,  is  two  degrees. 

The  method  of  computing  those  degrees  by  the  civU  law  was  to  oommsnoe 
at  either  of  the  persons  whose  relationship  was  to  be  determined,  and  ooont 
up  to  the  common  anoestor  and  then  downward  again,  counting  each  pwson 
a  degree,  to  the  other  person.  For  example,  Titius  and  his  brother  are  re- 
lated in  the  second  degree,  for  from  Titius  up  to  his  father,  who  is  their  com- 
mon ancestor,  is  one  degree,  and  then  down  to  Tttius*  brother  is  another. 
Titius  and  his  nephew  are  related  in  the  third  degree,  for  from  Titins  up  to 
hb  father  is  one  degree,  and  from  the  father  down  to  the  nephew  is  two 
degrees:  1  Broom  &  Had.  Com.  646;  2  Kerr's  Bla.  Com.  457;  3  Bedfield  on 
Wills,  84;  MeDaweU  t.  Addama,  45  Pa.  St.  432;  Paddock  r.  WelU,  2  Bazb. 
Ch.  331;  Spear  y.  Bofmson,  29  Me.  543;  Sweezey  ▼.  WUHb,  1  Bradt  496; 
Bingham  on  Descents,  298;  4  Kent's  Com.  412;  Co.  Lit  23  b. 

l^e  above  rules  of  computation,  of  course,  relate  to  collateral  oonsangnin- 
ity,  as  the  lineal  degrees  from  Ui^et  to  son  or  from  son  to  father,  etc.,  beiqg 
so  plainly  marked,  are  computed  in  the  same  manner  by  both  systems:  Oow 
Lit.  28  b. 


SouLL  V.  Edwabdb. 

(18  AiBijnAS,  94.] 

PsoimaaBT  Notb  Mabb  Patablb  to  Maker  ok  Obbib,  and  by  him  in- 

dorsed  to  another,  is  but  an  ordinary  promissory  note,  because  ontfl  sodi 

indorsement  it  has  no  validity  as  such  note. 
IVDOBBEB  OF  KoTX  PATABLB  TO  Makxr  OK  Oboxb  ao^uires  a  primitive 

title  and  not  derivative,  and  the  indorsement  to  hhn  Is  not  teohnioaUy 

such,  but  Ib  part  of  the  instrument  itself. 
When  Pabtt  Suss  Makek  of  Promissokt  Note  upon  a  note  which  was 

made  payable  to  maker  or  order  and  indorsed  by  him  to  the  party  suing, 

the  maker's  prayer  for  oyer  is  satisfied  by  setting  out  the  note  together 

with  the  indorsement. 

AflSUMPSET.  Scull  &  Bro.  made  their  promissoiy  note  payable 
to  their  own  order,  and  indorsed  it  to  Mygate  &  Edwards,  and 
this  note,  not  being  paid,  Edwards  the  snrviving  partner  of  the 
indorsee,  brought  suit  upon  it.  Defendants  demanded  oyer, 
which  the  record  states  was  granted,  but  in  what  manner  does 
not  appear,  and  the  instrument  itself  does  not  appear  in  the 
record,  until  copied  into  the  bill  of  exceptions.    Upon  the  trial 
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judgment  went  for  plaintiff,  and  defendant  moTed  for  a  new 
trial,  on  the  grounds  that  the  verdict  was  contraiy  to  law  and 
evidence,  and  that  the  court  erred  in  inatnicting  the  jury.  The 
motion  was  overruled,  and  defendant  excepted.  The  bill  of  ex- 
ceptions contained  a  copy  of  the  instrument  declared  upon, 
together  with  the  indorsement  in  full.  Defendants'  counsel 
objected  to  said  instrument  being  read  to  the  jury,  because  it 
varied  from  the  instrument  described  in  the  deckuration.  The 
court  overruled  this  objection,  and  defendant  excepted.  De- 
fendant asked  that  the  jury  be  instructed — ^1.  That  the  alle- 
gations in  the  declaration  and  the  proof  must  agree.  2.  If 
there  is  a  material  variance  between  the  allegations  in  the  decla- 
ration and  the  proof,  the  jury  will  find  for  defendants.  3.  A 
promissory  note  is  a  writing  which  contains  a  promise  of  the 
payment  of  money  to  another,  at  or  before  a  time  specified,  in 
consideration  of  value  received  by  the  promisor.  The  court  re- 
fused to  give  such  instructions,  but  told  the  jury  that  under  the 
declaration  the  instrument  offered  in  evidence  is  sufficient  to 
enable  the  plaintiff  to  recover.  Defendants  duly  exceptjdd  and 
took  this  ai^>eal. 

Engli^,  for  the  appellants. 

WaObiM  and  Ottrran,  contra^ 

By  Court,  Soott,  J.  Where  one  makes  a  promissory  note 
payable  to  his  own  order,  and  then  indorses  and  delivers  it  to 
another,  he  has,  in  legal  effect,  but  made  an  ordinary  promis- 
sory note  at  last  by  all  this  circumlocution;  because,  until 
indorsed,  the  instrument  is  imperfect,  and  has  no  validity  as  a 
promissory  note.  The  first  indorsee,  then,  does  not  take  a  deriv- 
ative but  a  primitive  titie,  and  therefore  the  indorsement  as  to 
him,  in  that  case,  is  not  technically  such,  but  a  part  of  the 
instrument  itself,  thus  made  valid:  Lee  v.  Branch  Bank  of 
Mobile,  8  Port.  124,  and  Boach  v.  OsOer,  1  Man.  &  By.  120, 
there  cited.  It  would  be  otherwise  in  a  case  where  a  firm  made 
a  promissory  note  to  one  of  its  members  who  indorsed  it;  and 
in  such  case  the  indorsee  would  take  a  derivative  titie,  as  to  all 
the  other  members  at  least,  although  even  in  that  case,  the 
note  could  not  be  sued  on  at  law  before  the  indorsement: 
Smith  V.  Liuher,  6  Cow.  688,  708. 

The  grant  of  oyer  in  the  case  at  bar,  both  of  the  body  of  the 
instrument  and  of  the  indorsement  thereon  to  the  plaintiff 
below,  was  therefore  strictiy  responsive  to  the  prayer  of  oyer 
for  "  the  writing  sued,"  and  placed  the  latter  upon  the  record 
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in  the  same  sense  that  it  did  the  former,  the  two  together,  in 
legal  effect,  constituting  the  writing  itself,  on  which  the  plaintiff 
below  sought  the  recovery  in  his  primitive  title  set  out  in  the 
declaration.  And  when  afterwards,  at  the  final  trial,  it  appears,  as 
the  bill  of  exceptions  shows,  that  the  plaintiff  read  '*  in  evidence 
the  following  instrument  of  writing,  it  being  the  same  given  on 
oyer,  and  which  is  in  the  following  words  and  figures,  to  wit," 
etc.  (setting  out,  in  hcBO  verba,  not  only  the  body  of  the  note, 
but  the  full  indorsement  thereon),  we  can  not  intend,  in  the  face 
of  such  a  record,  that  the  indorsement  was  in  fact  not  read  in 
evidence,  but  must  conclude,  as  is  manifestly  true,  that  it  was 
read  in  evidence.  And  when  we  do  so,  it  is  not  only  clear  that 
the  verdict  and  judgment  are  fully  sustained  by  the  evidence, 
but  that  there  was  no  error  in  the  refusal  of  the  court  below  to 
give  the  first  two  instructions  asked;  because,  there  being 
evidence  in  or  want  of  evidence  upon  which  to  found  any 
pretext  for  variance  between  the  allegations  and  the  proof,  they 
were  purely  abstract;  there  being  no  more  necessity  to  prove  a 
distinct  date  for  the  assignment  in  this  case  than  there  would 
be  to  prove  two  dates  to  any  one  ordinary  promissory  note 
alleged  to  have  been  executed  on  one  certain  day  only.  Nor 
was  there  any  error  in  the  refusal  to  give  the  third,  because  in 
its  terms  it  was  not,  in  strictness,  law,  and  was  calculated  to 
mislead  the  jury.  Nor  was  there  any  error  in  the  instruction 
given. 

All  three  of  the  grounds,  then,  upon  which  the  motion  for  a 
new  trial  was  made,  being  wholly  unsustained  by  the  record, 
and  in  no  other  wise  supported  than  upon  very  technical  and 
flimsy  grounds,  in  a  matter  of  plain  indebtedness,  where  no 
defense  at  all  was  offered  on  the  merits,  we  shall  not  only  aflbm 
the  judgment  of  the  court  below  with  costs,  but  award  the  ap- 
pellee five  per  centum  damages  on  its  amount. 


PROMIBSOBT  Ncme  Madb  Patablb  to  Ons's  Own  Order  beoomes  • 
complete  oontract  upon  being  indorsed  by  him,  bat  not  till  then:  See  note  to 
PUckery.  £arrow8,28Aia.  Deo.  309.  See  also Daniell on Neg.  Inst,  seo.  laO^ 
Mid  numenms  oases  oited  in  note. 


Pattebson  v.  Jones. 


£18  Awg*»tAl,  69.] 

Iv  CoNTRAOT  Fails  to  State  Plaob  where  Patmbkt  m  to  bi  Madi^ 
the  law  fixes  that  at  the  residence  of  the  promisor. 
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Dklabatzok  that  Detbndaivt  Agbsbd  to  Do  Gebtaiv  Thing  at  a 
specified  time  and  place  is  sufficient  without  alleging  demand  and  refosal, 
as  in  order  to  excuse  himself  defendant  must  show  in  his  plea  either  that 
he  did  the  thing  agreed  to  he  done,  or  that  he  was  ready  to  do  it. 

CoTENAKT  brought  by  defendant  in  error  for  the  non-perform- 
ance of  an  agreement  to  pay  two  hundred  cords  of  ash  wood  on 
or  before  June  1, 1850.  The  declaration  set  out  the  instrument, 
and  simply  alleged  its  non-i>erformanoe.  Defendant  demurred 
to  this  declaration,  as  it  did  not  state  that  notice  to  deliver  or 
demand  of  payment  had  been  made.  The  court  overruled  the 
demurrer,  and  from  a  judgment  in  favor  of  plaintiff  defendant 
took  this  appeal. 

Engttsk^  for  the  plaintiff. 

Pike  and  Cummins,  conira. 

By  Court,  Walkeb,  J.  The  defendant  covenanted  to  pay  two 
hundred  cords  of  ash  wood  n  or  its  equivalent  on  a  given  day. 
As  no  place  of  payment  is  mentioned  in  the  contract,  the  law 
fixed  that  at  the  residence  of  the  party  by  whom  the  payment 
was  to  be  made.  The  contract  was  unconditional,  and  when 
time  and  place  were  thus  fixed,  the  question  is.  Did  it  at  once 
devolve  upon  the  party  promising  to  pay  to  do  so  or  excuse 
himself  by  showing  a  readiness  and  offer  on  his  part  at  the  time 
and  place  thus  ascertained?  or  was  it  necessary  for  the  plaintiff, 
in  order  to  maintain  his  action,  to  demand  of  the  defendant  the 
property?  and  in  addition  to  his  statement  of  the  contract,  and 
alleging  its  breach,  should  he  be  required  also  to  aver  and  prove 
a  demand  and  refusal  to  pay  the  property?  It  is  sufficient  in 
pleading  for  the  plaintiff  to  show  a  legal  obligation  on  the  de- 
fendant, and  to  aver, that  he  has  failed  to  perform  it.  And  we 
think,  in  this  instance,  that  he  has  done  so.  The  obligation  on 
the  defendant  to  pay  was  complete  and  unconditional.  To  de- 
mand of  him  to  pay  the  cord-wood  was  but  to  require  of  him 
to  do  what  the  law  enjoined  and  what  his  contract  required  of 
him.  His  legal  liability  having  been  fixed  by  law,  he  was  re- 
quired to  perform  or  tender  and  offer  to  perform.  This  is  matter 
of  defense  to  be  interposed  by  the  defendant:  Hoys  v.  IktUe,  8 
Ark.  129  [46  Am.  Dec.  809];  Hughes  v.  Sloan,  Id.  146;  n-abue  v. 
Kay,  4  Bibb,  226;  Johnson  v.  Butler,  Id.  97;  Tieman  v.  Napier, 
5  Yerg.  410. 

The  circuit  court,  therefore,  did  not  err  in  overruling  the  da* 
murrer  to  the  plaintiff's  declaration. 

Let  the  judgment  be  affirmed. 
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Plack  ov  Pkrvobmanob  of  Coktract:  Currier  t.  Cwrrier^  0  Am.  Dee.  43, 

and  note;  2  Whart.  on  Cont,  see.  871  et  seq. 

SpisciAL  RSQX7B8T  OF  Patmevt  18  Umnschsabt  when  the  time  Mid  place 
are  fixed  by  the  contract:  RoberU  ▼.  Beatty,  21  Am.  Dee.  410,  and  note; 
MUcheU  ▼.  Ortgory,  4  Id.  655.  But  see  Bennersv,  Howard^  1  Id.  683»  where 
the  court  held  that  on  a  promiae  to  deliver  'goods  a  demand  before  action 
brought  is  indispenaably  neceaaary.    See  alao  note  to  that 


MAXTLDINa  V.  SOOTT. 

[18  Aa¥AT«4a.  88.] 

Aht  Got  o&  Bsquest  of  Chattkl,  No  Mattkr  how  Lovo  thb  Tdo, 
paaaed  the  title  at  common  law;  bnt  this  role  haa  been  relaxed. 

OifT  OF  Chattel  fob  Lifk,  Limitation  Oveb  to  Sobsbquent  Dbvbb* 
la  good,  provided  aach  life  eatate  be  clearly  expreased;  bat  whatever  wfll 
conatitate,  directly  or  oonatractively,  an  eatate  tail  in  landa  will  paaa 
an  abaolate  eatate  in  peraonal  property. 

WoBDs  "Lawful  Hbibs,"  "Heirs  of  the  Body,"  sra,  abb  TaomiiCAL 
WoBOS  need  in  creating  an  eatate  in  tail,  and  when  naed  by  the  teatator 
to  indicate  the  one  who  ia  to  take,  after  the  determination  of  the  life 
eatate,  are  generally  regarded  as  worda  of  limitation,  and  will  paaa  an 
abaolnte  title  to  peraonal  property. 

Absolute  Estate  ik  Chattelb.— A  clanae  in  a  will  which  reoitea,  *'I  alao 
beqneath  to  my  danghter,  Snkey  MiUa,  my  negro  girl  Cynthia,  to  be  en- 
joyed by  her  daring  her  life-time,  and  then  to  descend  to  her  lawful 
heira,  together  with  Qynthia'a  increaae,"  conveya  an  abaolate  estate  in 
the  chatteL 

COMFLAIKAim    HAVIBO    ASKED    FOB    RELIEF    AS    HeIBS    OF    A.    oan    not 

recover  as  the  heira  of  B.,  although  the  proof  adduced  ahowa  them  to  be 
aoch,  aa  they  can  only  recover  on  the  validity  of  their  title  atated  in  their 
bilL 

The  bill  in  this  case,  brought  by  Soott  and  others  as  the  heirs 
of  Susan  Mills,  alleges  that  Thomas  Humphreys,  the  father  of 
Susan  Mills,  bequeathed  to  her  a  negro  girl,  in  the  words  as 
stated  in  the  opinion,  and  that  Maulding's  ancestor,  with  knowl- 
edge of  the  tenure  of  Susan  Mills,  bought  the  slave  at  a  low 
price;  and  prays  that  the  negro,  Cynthia,  and  her  child,  be  re- 
turned to  complainants.  The  answer  substantially  denied  each 
of  the  allegations  in  the  bill.  Complainants  obtained  a  decree, 
and  defendants  took  this  appeal. 

Fihe  and  Cummins,  for  the  appellants. 

F.  TV.  and  P.  Ik-apnaU,  contra. 

By  Court,  Walkeb,  J.  The  complainants,  as  heirs  of  Soaan 
Mills,  filed  their  bill  in  chancery  against  the  defendants  to  re* 
cover  a  negro  woman  and  child,  which  they  claim  as  dcTisees  of 
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their  grandfather,  Thomas  Humphreys.  They  state  that  by  the 
will  the  woman  slave,  Cynthia,  was  devised  to  their  mother, 
Susan  Mills,  to  be  enjoyed  by  her  during  her  life-time,  and  to 
her  heirs  after  her  death,  and  that  she  is  dead,  leaving  them  her 
heirs.  The  clause  of  the  will  under  which  they  Glaim  the  slave 
and  her  child  is  in  the  following  words:  "  I  also  bequeath  to 
my  daughter,  Sukey  Mills,  my  negro  girl  Cynthia,  to  be  en- 
joyed by  her  during  her  life-time,  and  then  to  descend  to  her  law- 
ful heirs,  together  with  Cynthia's  increase,  should  she  have  any." 

At  common  law  there  was  no  remainder  to  a  chattel  interest, 
and  any  gift  or  bequest  of  a  chattel,  no  matter  how  short  the 
time,  passed  the  absolute  property.  This  rule  was  gradually 
relaxed,  and  a  distinction  taken  between  a  gift  of  the  thing  itself 
and  of  the  use  of  the  thing,  the  law  attaching  a  validity  to  the 
latter  which  it  denied  to  the  former.  This  modification  of  the 
common-law  rule  in  time  also  gave  way  to  the  rule,  as  we  now 
understand  it  to  exist,  that  whether  the  gift  be  of  the  thing  it- 
self for  life,  or  only  of  the  use  of  the  thing,  a  limitation  over  to 
a  subsequent  devisee,  after  the  decease  of  the  first  taker,  will  be 
supported.  Such  life  estate  or  use,  however,  must  be  clearly 
expressed;  for  it  has  been  decided,  with  great  unanimity,  not 
•only  by  the  English  and  American  courts,  but  also  by  this  court, 
that  whatever  will  directly  or  constructively  constitute  an  estate 
in  tail  in  lands  will  pass  an  absolute  estate  in  personal  property. 
Chancellor  Kent,  in  his  Commentaries,  vol.  2,  pp.  852, 868,  says 
that  "  chattels  or  money  may  be  limited  over  after  a  life  interest, 
but  not  after  a  gift  of  the  absolute  property;  nor  can  there  be  an 
estate  tail  in  a  chattel  interest,  for  that  would  lead  to  a  perpetu- 
ity, and  no  remainder  over  can  be  permitted  on  such  a  limita- 
tion. That  it  is  a  settled  rule  that  the  same  words  which,  imder 
the  English  law,  would  create  an  estate  tail  as  to  freeholds  give 
the  absolute  property  as  to  chattels." 

The  words  ''  lawful  heirs,''  "  heirs  of  the  body,"  etc.,  axe  the 
technical  terms  used  in  creating  an  estate  in  tail,  and  when  used 
in  executoiy  devises,  in  connection  with  the  other  language  em- 
ployed, the  important  inquiry  often  is,  whether  th^  are  to  be 
taken  as  words  of  purchase,  giving  to  the  person  thereby  desig- 
nated an  estate  to  commence  in  possession  at  the  death  of  the 
4]evisee  for  life,  or  whether  they  are  to  be  taken  as  words  of  lim- 
itation attaching  to  the  previous  estate,  and  enlarging  it  from  an 
estate  for  life  to  an  estate  tail,  which  would  give  to  the  first  de- 
visee the  absolute  property.  If  the  words  •"  heirs,"  or  *'  hem  of 
ibe  body,"  are  used  by  the  testator  to  denote  the  second  devisee. 
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or  one  who  is  to  take  after  the  life  estate  is  determined,  and  there 
are  no  other  words  in  connection  with  them  tending  to  show  that 
they  are  need  as  words  of  purchase,  they  will  always  be  taken 
as  words  of  limitation,  and  when  personal  properly  is  dcTised 
will  vest  in  the  first  devisee  the  absolute  estate.  It  is  not  neces- 
sary, however,  that  this  qualifying  language  should  stand  in 
immediate  connection  with  the  words  ''  heirs,"  or  ''  heirs  of  the 
body; "  it  found  anywhere  in  the  instrument  used  as  a  convey- 
ance, and  in  connection  with  these  words,  it  clearly  and  plainly 
denotes  an  intention  to  restrict  the  limitation  over  to  the  death 
of  the  first  devisee.  The  technical  sense  in  which  these  words 
would  otherwise  be  taken  should  not  prevail,  but  should  yield 
to  such  intention  thus  clearly  ascertained. 

In  the  case  of  Moody  v.  Walker,  3  Axk.  147,  several  of  the 
questions  now  under  consideration  were  discussed,  and  the 
English  and  American  decisions  reviewed.  The  examination 
which  we  have  made  of  these  and  several  more  recent  decisions 
adds  to  our  conviction  that  the  law  was  correctly  expounded  in 
that  case.  One  or  two  of  the  numerous  cases  cited  may  serve 
to  show  the  extent  to  which  several  of  the  courts  of  the  United 
States  have  gone. 

In  Home  v.  Lyeffi,  4  Har.  &  J.  431,  a  searching  review  is 
taken,  by  Chief  Justice  Dorsey,  of  SheUei/s  Case,  and  most  of 
the  English  decisions.  In  the  case  of  Home  v.  Lyeih,  the  de- 
vise was  to  the  daughter  during  her  life,  and  after  her  decease, 
''  I  give  the  same  to  the  heirs  of  my  said  daughter  Catharine." 
It  was  held  that  the  daughter  took  a  fee  simple,  not  a  life  estate 
in  the  property. 

In  DoU  V.  Cunnington,  1  Bay,  453  [1  Am.  Dec.  24],  a  deed 
was  made  to  Sarah  Dott  for  a  slave  to  be  held  during  her  life, 
and  at  her  death  to  the  heirs  of  her  body.  It  was  held  that  the 
words  *'  at  her  death  to  the  heirs  of  her  body"  were  words  of 
limitation,  not  of  purchase.  The  court  say :  *'  What,  then,  is  the 
plain  and  obvious  construction  of  the  law  upon  the  words  of 
this  deed?  The  answer  is  plain,  that  the  estate  being  given 
to  Mrs.  Dott  for  life,  with  remainder  over  to  the  heirs  of  her 
body,  makes  it  an  estate  tail  executed,  which,  being  of  a  chattel 
interest,  is  too  remote.  The  whole  estate  vested  in  Mrs.  Dott, 
the-  first  taker;  consequently,  being  her  property,  the  second 
husband  acquired  a  right  to  it  by  marriage."  [The  language 
here  quoted  is  not  in  tiie  opinion  in  the  case  referred  to,  but  is 
contained  in  a  note  of  Mr.  Justice  Bay  appended  to  the  case  in 
his  report. — "Ed.  Am.  Dec.] 
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In  Flai^  T.  Than^pwn,  4  Boy.  &  B.  L.  478,  it  ms  held  that 
a  bequest  "  for  the  use  and  benefit  of  a  daughter  dniing  hei 
natmal  life,  and  then  to  descend  to  the  heirs  of  list  body  if 
any,  if  none,  then  to  her  lawful  heirs/'  gave  the  daughter  an 
absolate  estate  in  the  slaYes. 

In  WaUs  T.  Clardy,  2  Fla.  869,  the  language  was  *'  loan  the 
negroes  during  her  natoral  life,  and  at  her  death  to  the  heirs  of 
her  body,  which  shall  soryiTe  her,  to  be  equally  divided  amongst 
them."  The  siq^reme  court  of  Florida  held  that  the  dau^ter 
took  an  absolute  estate  in  the  slaves. 

These  are  stronger  cases  than  the  one  under  consideration, 
and  indeed  stronger  than  several  cases  where  the  language  has 
been  held  sufficiently  strong  to  vest  a  life  estate  in  the  first 
devisee,  with  a  limitation  over  to  the  heir.  Such  would  seem  tc 
be  the  construction  given  by  the  court  of  appeals  of  Kentucky. 
PrescoU  v.  Frescott,  10  B.  Mon.  66. 

At  first  view,  these  appear  to  be  strong  cases,  in  which  an 
obvious  intention  of  the  testator  might  be  deduced  from  the 
language  used.  It  must  be  remembered,  however,  that  the  will 
of  the  testator  and  the  policy  of  the  law  often  conflict.  The  tes- 
tator, in  his  anxiety  to  perpetuate  his  property  in  a  line  of  suc- 
cession, invades  that  policy  of  the  law  which  discountenances 
perpetuities.  Before  the  statute  de  donia,  the  courts,  seeing  the 
evils  which  attended  entailments,  had  done  much  to  lessen  it 
by  rigid  construction.  After  that  statute,  fine  and  recovery 
were  resorted  to,  to  avoid  the  efilBct  of  entailments;  and  as  the 
statute  did  not  extend  to  executory  devises,  they  could  not  be 
barred  by  fine  and  conmion  recovexy;  and  hence  a  date  of  lim- 
itation arose  both  in  regard  to  devises  of  real  estate  and  chat- 
tels. It  is  in  the  protection  of  this  policy  that  the  apparent 
hardships  arise.  A  series  of  adjudications  have  established  a 
definite  meaning  to  these  words,  until  they  have  become  a  rule 
yA  property  which  we  should  be  careful  not  to  invade.  There 
is  nothing  in  this  devise  to  limit  or  qualify  the  words  *'  lawful 
heirs/'  It  follows,  therefore,  from  the  premises  assumed,  that 
Susan  IGUs  acquired  under  the  will  of  her  father,  Thomas 
Humphreys,  not  a  life  estate  as  contended  for  by  complainants, 
but  an  absolute  property  in  the  slave  Cynthia,  which  property 
passed  at  once  to  and  vested  in  her  husband,  Ambrose  Mills, 
and  at  his  death  became  the  property  of  his  devisees,  if  he 
made  a  will,  or  in  the  absence  of  a  will,  to  his  widow  and  chil- 
dren under  the  statute  of  descents. 

The  counsel  for  the  complainants  have  anticipated  the  dedsiov 
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of  the  court  on  this  pointy  and  contend  that,  although  they  may 
not  be  entitled  to  the  slaves  as  devisees  of  Thomas  Humphreys, 
yet  if  it  be  found  that  Susan  Mills  took  the  absolute  estate  in 
the  slaves,  they  vested  absolutely  in  her  husband,  and  that  on 
his  death  they  acquired  title  to  the  slaves  as  his  heirs  at  law. 
This  may,  in  the  absence  of  a  will  and  other  children  by  some 
other  marriage,  be  all  true.  But  the  question  is,  Have  they 
presented  such  a  state  of  facts  in  their  bill  as  will  entitle  them 
to  a  decree  in  this  particular  case  ?  Are  these  facts  put  in  issue 
by  the  bill  and  answer  ?  We  think  not.  In  the  first  place,  they 
claim  exclusively  under  the  will  of  their  grandfather,  and  state 
that  they  are  the  heirs  of  Susan  Mills;  but  this  is  merely  to 
identify  themselves  as  the  devisees.  They  profess  to  have  de- 
rived title  directly  from  Thomas  Humphreys,  under  his  wiU. 
How,  then,  can  they  prove  that  they  are  the  heirs  of  Ambrose 
Mills?  That  fact  was  not  put  in  issue,  and  nothing  is  evidence 
but  what  tends  to  prove  some  material  fact  in  issue. 

Kot  only  this,  but  they  expressly  state  that  Susan  Mills  had 
only  a  life  estate,  and  that  she  and  her  husband  never  claimed 
any  other  estate,  which  estate  they  chai^  terminated  at  the 
death  of  their  mother.  It  is  manifestly  clear  that  this  all^pation 
can  not  be  contradicted  by  them.  Gresley  on  Equify  Evidence, 
p.  165,  says:  "For  parties  to  disprove  facts  which  thqr  have 
themselves  admitted  would  be  a  mere  n^ockery;  the  plaintiff 
would  be  repudiating  the  statements  which  he  had  laid  down  as 
the  basis  for  his  demand  for  justice;"  and  at  page  169  he  says: 
"  The  main  object  of  allowing  pleadings  at  all  is,  that  the  dis- 
puted points  may  be  brought  to  issue  clearly  and  definitely,  and 
this  object  would  be  entirely  frustrated  if,  after  the  pleadings 
were  dosed,  the  questions  were  permitted  to  be  repeatedly  al* 
tered/' 

In  the  ease  of  Fiatt  v.  VaUier,  9  Pet.  406,  in  which  the  statute 
of  limitations  was  relied  on,  and  it  became  important  for  the 
complainants  to  establish  the  non-residence  of  the  parfy,  and 
proofs  were  taken  to  that  point:  held,  by  Story,  J.,  that  the 
court  could  take  no  notice  of  the  proofs,  for  the  proofs,  to  be 
admissible,  must  be  founded  upon  some  allegation  in  the  bill 
and  answer,  and  the  bill  was  dismissed.  The  grounds  of  equity 
should  be  stated  with  clearness  and  precision;  for  the  com- 
plainant can  only  recover  on  the  validity  of  his  title  stated  in 
the  bill:  lAngan  v.  Henderson,  1  Bland,  249.  He  must  stand 
or  fall  upon  the  case  made  by  his  bill:  Thomas  v.  Warner^  15 
Vt.  110;  Wright  v.  Dame,  22  Pick.  66;  Gibson  v.  McCarmick.  10 
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Gill  &  J.  66;  Lwcas  y.  McBlair,  12  Id.  1.  A  tact  not  alleged, 
though  pioren,  can  not  be  the  basis  of  a  decree:  Mornson  t. 
Hart,  2  Bibb,  4  [4  Am.  Dec.  663]. 

These  anthorities  abundantly  show  that  no  decree  can  be  ren- 
dered for  the  complainants,  admitting  it  to  be  in  proof  that  they 
are  the  sole  heirs  of  Ambrose  Mills,  and  that  he  died  intestate, 
for  there  is  not  a  material  fact  put  in  issae  by  the  pleadings  to 
which  the  evidence  conld  apply,  or  on  which  a  decree  could 
be  based.  If  the  complainants  have  equitable  rights,  as  heirs 
of  Ambrose  Mills,  they  must  assert  them  in  another  suit.  This 
is  not  a  suit  where  a  title  is  defectively  stated;  but  where  the 
grounds  upon  which  rests  the  claim  to  equitable  relief  had  been 
entirely  misapprehended. 

Let  the  decree  of  the  court  below  be  reversed  and  set  aside, 
and  the  bill  dismissed,  without  prejudice  to  the  rights  of  com- 
phunants. 

WoBD  "Hxai/*  OB  "Hubs,**  is  Nomin  CoLLBcmvuM,  not  a  word  of 
porchaae,  and  carries  the  land  not  only  to  the  immediate  heir,  but  to  all 
those  who  descend  from  that  devisee;  and  a  devise  to  one  and  his  heirs  for- 
ever, "  except  she  should  die  without  an  heir  bom  of  her  own  body,"  then 
to  K,  creates  an  estate  tail,  with  a  remainder  over;  bat  personal  property  so 
bequeathed  passes  an  absolute  title  to  the  first  taker:  Jtoaeh  v.  Jfarfjn,  27 
Am.  Dee.  746.  80  in  Duncan  v.  MarUn^  Id.  625,  a  bequest  of  personalty  to 
a  woman  and  the  *'  heirs  of  her  body  lawfully  begotten,"  was  held  to  vest 
the  entire  estate  in  the  first  taker.  See  also  the  note  to  that  case,  where 
the  subjeot  Is  discnssed. 

PXBSONAL   PBOPEBTT   MAT   BX   LnimD   OVBB  B7  WaT  Of   BSMAnrDBRt 

after  a  bequest  of  the  same  for  life:  WetteoU  v.  Gody,  9  Am.  Deo.  906;  Origgt 
V.  2>odget  2  Id.  82,  and  note. 

Tbm  PBXHGirAL  can  o  gitsd  abb  DDinrainBEBD  in  Ifemo  v.  OimUer^  14 
Ai^Sa. 
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pS  AMunAS,  199.] 

BvxBr  Qbb  IB  PBmncBD  TO  Know  THB  Law.  The  maxim, /pnoroniia/tirb 
mm  txcutat^  is  applicable  to  civil  as  well  as  criminal  Jurisprudence,  and 
reoogniasd  In  equity  as  well  as  at  law;  and  a  departure  from  it,  under 
any  circumstances,  should  be  distinctly  marked,  and  so  guarded  as  to 
leave  the  general  rule  unimpaired. 

Iv  Two  Pabtdb  Bmtbb  nrao  Cobtbaot  ukdxb  Mistakx  ov  Law,  equity 
will  reliere  upon  the  ground  of  surprise;  and  if  one  party  Is  mistaken 
as  to  the  law,  and  the  other,  with  knowledge,  contracts  witii  him,  it  will 
relieve  upon  the  ground  of  fraud. 

CkyuBSB  HAVB  Tbixd  to  Uphold  Maxim  that  Ionobangb  of  Law  shaU 
not  excuse,  but  in  cases  of  peculiar  hardship  they  have  distinguished 
between  ignorance  of  the  exi»tence  of  a  law  and  of  its  legal  effect. 
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pARTns  Who   Bhtir  urro  Contract  ukdeb  MimrAL   Histakb  as  to 
the  legal  efiSeot  of  a  law  will  ba  relieyed  in  a  coort  of  equity. 

Bill  for  injonction  to  restrain  the  collection  of  note  or  bonds 
given  to  the  state  for  the  purchase  price  of  certain  lands  con« 
▼eyed  by  act  of  congress  to  the  state  of  Arkansas.  By  this  act 
of  congress,  land,  not  to  exceed  two  entire  townships,  was  con- 
veyed to  the  state,  fur  the  purpose  of  assisting  in  the  founda- 
tion of  a  seminary  of  learning.  In  1840  the  legislature  of 
Arkansas  passed  an  act  appointing  the  governor  agent  of  the 
state,  with  power  to  sell  and  locate  said  lands  ''in  legal  sub- 
divisions of  not  less  than  one  half  quarter-section."  A  short 
time  after,  the  governor  advertised  a  sale  of  said  lands  **  in  legal 
subdivisions  in  not  less  than  one  half  quarter-section,"  and 
giving  authority  to  the  purchaser  to  locate  said  land  upon  any 
unappropriated  lands  of  the  United  States  within  the  state.  At 
such  sale,  defendant  Paup  purchased  the  right  to  locate  five 
hundred  and  twenly  acres  of  said  land,  and  gave  in  payment 
therefor  the  notes  which  are  the  subject  of  this  suit.  Paup 
afterwards  proceeded  to  locate  his  claims  upon  separate,  uncon- 
nected eighty  and  one-hundred-and-sizly  acre  tracts,  which  the 
United  States  land  officers  refused  to  allow  or  confirm,  as  the 
lands  should  have  been  selected  in  one  body.  Suit  was  brought 
upon  the  notes,  and  Paup  filed  his  bill  for  relief,  alleging  the 
above  facts,  and  that  he  relied  upon  the  act  of  the  legislature 
and  the  proclamation  of  the  governor  that  he  could  locate 
unconnected  eighty-acre  tracts.  A  perpetual  injunction  was 
decreed,  and  the  state  appealed. 

Cummins^  for  the  state. 

PikCf  for  the  defendant. 

By  Court,  Walker,  J.  The  grounds  of  relief  relied  upbn  in 
this  case  are  that  the  contract,  when  entered  into,  was  intended 
to  effect  a  particular  object,  which,  owing  to  a  misapprehension 
of  the  law,  has  &iled,  and  is  of  no  value  to  the  purchaser. 

Every  one  is  presumed  to  know  the  law,  and  whether  this  is 
true  or  false  in  point  of  fact,  like  most  other  great  principles  or 
starting  points  in  science,  it  must  be  received  and  acted  upon  as 
true.  The  maxim,  JffnorarUia  juris  rum  excusat,  is  applicable  to 
civil  as  well  as  criminal  jurisprudence,  and  recognized  in  courts 
of  chancery  as  well  as  at  common  law.  A  departure  from  it, 
under  any  circumstances,  should  be  distinctly  marked,  and  so 
guarded  as  to  leave  the  general  rule  unimpaired.  Judge  Story 
and  Chancellor  Kent  have  each  elaborately  discussed  this  sub- 
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joct.  The  firsts  in  his  commentaries  on  equity,  thus  doses  his 
investigation,  at  page  151,  volume  1:  "  We  have  gone  over  the 
principal  cases  which  are  supposed  to  contain  contradictionB  of 
or  exceptions  to  the  general  rule,  that  ignorance  of  law,  with  a 
full  knowledge  of  the  facts,  furnishes  no  ground  to  rescind 
agreements,  or  to  set  aside  solemn  acts  of  the  parties.  Without 
undertaking  to  assert  that  there  are  none  of  these  cases  whicli 
are  inconsistent  with  the  rule,  it  may  be  affirmed  that  the  real 
exceptions  to  it  are  few,  and  generally  stand  upon  some  very 
urgent  pressure  of  circumstances." 

Chancellor  Kent,  upon  the  same  subject,  says:  "Courts  do 
not  undertake  to  relieve  parties  from  their  acts  and  deeds  fairly 
done,  though  under  a  mistake  of  law.  Every  man  is  to  be 
charged,  at  his  peril,  with  a  knowledge  of  the  law.  There  is 
no  other  principle  which  is  safe  and  practicable  in  the  conunon 
intercourse  of  mankind;"  Ia^  v.  Richmond,  2  Johns.  Ch.  60. 

Judge  Catron,  in  the  case  of  The  Bank  of  (he  Uniied  Staiea  v. 
Daniel,  12  Pet.  66,  said:  "  The  remedial  power  claimed  by  courts 
of  chancery  to  relieve  against  mistakes  of  law  is  a  doctrine 
lather  grounded  upon  exceptions  than  upon  established  rules." 

It  Would  be  a  useless  cou'sumption  of  time  to  multiply  au- 
thorities upon  this  subject:  as  a  rule  to  be  cherished  as  of  vital 
importance  in  the  administration  of  the  law,  there  can  be  no 
doubt,  and  exceptions,  when  made,  should,  for  their  merits  and 
peculiar  oiicumstances,  clearly  show  the  neoessily  of  an  excep- 
tion. 

We  will  next  give  attention  to  the  cases  which  haive  been  held 
exceptions  to  this  very  general  rule. 

In  the  case  of  Bingham  v.  Bingham,  1  Yes.  sen.  126,  the 
plaintiff  purchased  property  to  which,  by  law,  he  was  entitled, 
but  was  ignorant  of  his  legal  right.  Upon  a  bill  filed  for  that 
purpose,  it  was  decreed  that  the  purchase  money  should  be  re- 
funded to  him. 

WiUan  v.  WiUan,  16  Yes.  72,  was  a  case  where  relief  was 
granted  because  it  was,  as  said  by  Lord  Eldon,  impossible  that 
tiie  parties  could  have  understood  the  effect  of  the  covenant: 
he  said  it  was  a  matter  of  surprise  upon  both,  and  decreed  a 
rescission  of  the  contract. 

In  Hopkins  v.  Magyck,  1  Hill  (S.  0.)  Ch.  242,  the  court  dis- 
tinguished between  ignorance  and  mistake  of  law.  Ignorance, 
says  the  court,  can  not  be  proved,  and  for  that  reason  the  court 
can  not  relieve  against  it.  But  not  so  in  regard  to  a  mistake  of 
law.    That  is  sometimes  susceptible  of  proof,  and  in  conclusion 
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they  say:  "Mi8tal»«i  as  to  xnatten  of  tact  have  always  been 
regarded  as  relieTable,  upon  clear,  foil,  and  irrefragable  proof, 
and  mistakes  in  law  ought  to  be  npon  the  same  footing,  when 
the  proof  is  equally  certain." 

In  Hitchcock  y.  Oiddings,  4  Price,  136,  the  court  of  exchequer 
decided  that,  where  a  vendor,  through  ignorance  and  mistake^ 
agreed  to  sell  property  in  which  he  had  no  interest  at  the  time 
of  the  sale,  the  contract  should  be  rescinded. 

In  FUggerald  t.  Feck,  4  litt.  127,  Peck,  under  a  misapprehen- 
sion as  to  the  amount  of  his  legal  liability,  executed  his  notes  for 
more  than  he  was  in  law  bound  to  pay;  tiie  court  say:  "  If  Peck, 
then,  can  be  relieved  upon  any  ground,  it  must  be  that  which 
the  court  below  has  assumed,  that  is,  the  ground  of  a  mistake  as 
to  what  he  was  really  bound  to  pay,''  and  the  court  granted  the 
relief  prayed. 

In  HaU  V.  Seed,  2  Barb.  Ch.  603,  the  ground  set  up  for  a 
rescission  of  the  contract  was  ignorance  of  the  existence  of  a 
statute  declaring  two  thousand  pounds  avoirdupois  a  ton,  con- 
trary to  the  usage  of  the  countxy  and  the  conmion  understanding 
and  the  understanding  of  the  complainant  when  he  entered  into 
the  contract.  The  chancellor,  in  this  case,  said:  ''The  all^pa- 
tion  of  ignorance  is  put  in  issue  by  the  answer.  And  I  do  not 
know  of  any  means  of  proving  his  ignorance  of  the  existence  of 
a  statutory  provision,  which  the  law  presumes  every  citizen  of 
the  state  to  be  acquainted  with,  who  has  arrived  at  the  years  of 
discretion.  I  can  imagine  a  case  in  which  the  party  holding 
the  affirmative  of  the  fact  may  give  such  evidence  as  will  satisfy 
a  reasonable  man  that  he  acted  under  a  mistake  of  law.  And 
courts  have  sometimes  granted  relief  in  such  cases,  where  it 
could  be  done  without  impairing  the  rights  of  those  who  are  not 
aware  of  the  existence  of  such  mistake  when  their  right  accrued." 
In  this  case  a  distinction  is  taken  between  **  ignorance  of  the 
law"  and  "mistake  of  the  law;"  and  this  distinction  was  also 
taken  in  Lawrence  v.  BeatMen,  2  Bail.  L.  623  [23  Am.  Dec.  166]; 
and  by  Senator  Paige,  in  Champliny.  LayHn^lS  Wend.  423  [31  Am. 
Dec.  382].  In  LayHn  v.  Chamjdin,  1  Edw.  Ch.  467,  it  was  held  that 
a  contract  entered  into  under  a  material  misconception  of  legal 
rights,  amounting  to  a  mistake  of  law  in  the  contracting  parties, 
by  which  the  object  of  it  can  not  be  accomplished,  is  as  liable  to  be 
set  aside  or  rescinded  as  a  contract  founded  in  mistake  of  mat- 
ters of  fact.  In  this  case  the  parties  were  advised  of  a  prior 
conveyance,  but  mistook  its  legal  effect.  The  court  is  very  dear 
and  explicit,  both  in  the  grounds  assumed  and  the  reasons  for 
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assuming  them.  Both  parties  were  equally  mistaken  in  the  law, 
resulting  from  the  previous  transfers.  The  court  states  the  gen- 
eral rule  fully,  that  ignorance  of  the  law  ezcuseth  no  man;  and 
then  say:  "  Yet  there  are  cases  in  which  this  court  will  interfere 
upon  the  ground  of  such  mistake,  in  order  to  relieve  a  parfy 
from  the  effect  of  a  contract.  As,  for  instance,  if  one  is  ignorant 
of  a  matter  of  law  involved  in  the  transaction,  and  another, 
knowing  it  to  be  so,  takes  advantage  of  such  circumstance  to 
make  the  contract,  here  the  court  will  relieve,  although  perhaps 
more  properly  on  account  of  fraud  in  the  one  party  than  of 
ignorance  of  law  in  the  other." 

So,  if  both  parties  should  be  ignorant  of  a  matter  of  law,  and 
should  enter  into  a  contract  for  a  particular  object,  the  result 
whereof  would,  by  law,  be  different  from  what  they  mutually 
intended;  here,  on  account  of  the  surprise,  or  immediate  result 
of  the  mistake  of  both,  there  can  be  no  great  reason  why  the 
court  should  not  interfere  in  order  to  prevent  the  enforcement 
of  the  contract,  and  relieve  from  the  unexpected  consequences 
of  it.  To  refuse,  would  be  to  permit  one  party  to  take  an  un- 
conscientious advantage  of  the  other,  and  to  derive  a  benefit 
from  a  contract  which  neither  of  them  intended  it  should  produce. 

There  are  a  few  other  cases  sustaining  the  exception  to  the 
general  rule,  but  the  books  in  which  they  are  reported  are  not 
within  our  reach.  In  presenting  the  cases  above,  we  have  pre- 
ferred to  give  the  language  of  the  courts  touching  the  point  at 
issue,  that  the  precise  ground  on  which  each  exception  rested 
might  be  more  dearly  understood. 

It  will  be  seen  that  several  of  them  distinguish  between  mis- 
takes arising  from  ignorance  of  the  existence  of  the  law,  and 
such  as  arise  in  cases  where  the  law  was  known  to  exist,  but  the 
contract  made  under  a  misapprehension  of  its  legal  effect,  deny- 
ing all  relief  in  the  first  instance,  not  because  the  injury  itself 
may  not  be  as  great,  but  because  of  the  presiunption  that  every 
man  knows  the  public  laws  of  the  country,  and  the  general  if 
not  invariable  impossibility  of  proving  a  negative,  which  may 
be  locked  up  in  the  bosom  of  the  party  chargeable  with  such 
knowledge.  In  the  second  instance,  as  to  the  legal  rights  of 
the  parties,  when  misconceived  under  the  law,  they  suppose  the 
facts  susceptible  of  proof  in  many  instances,  and  when  it  is 
established  that  such  was  the  case,  and  that  injury  has  resulted 
to  one  or  both  of  the  parties,  which  may  be  relieved  against 
consistently  with  other  general  principles  of  equity,  relief  is 
granted. 
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In  other  cases,  a  distmction  has  been  taken  between  contracts 
entered  into  for  a  particular  purpose  and  others;  and  where 
such  particular  object  or  purpose  fails,  relief  is  granted.  And 
also  in  cases  where  the  party,  under  a  mistake  of  law,  sells  that 
to  which  he  has  no  title;  and  this  is  placed  merely  on  the 
ground  of  a  total  failure  of  consideration.  These  are  the  most 
plausible  grounds  assumed  for  a  departure  from  the  general 
rule,  the  importance  of  which  seems  to  be  fully  recognized. 
There  appears  to  have  been  an  effort  by  the  courts  to  uphold  the 
maxim  that  ignorance  of  the  law  shall  not  excuse,  and  at  the 
same  time,  in  cases  of  peculiar  hardship,  they  hare  made  dis* 
tinctions  between  ignorance  of  the  existence  and  of  the  legal 
effect  of  the  law,  and  also  of  contracts  for  a  special  purpose 
and  a  general  purpose,  which,  however  plausible,  when  care- 
fully considered,  are  infringements  upon  the  maxim,  and  are 
allowed  rather  because  of  the  hardship  of  the  particular  case  and 
the  facilities  for  proving  it,  than  upon  principle. 

With  these  remarks,  we  will  proceed  to  examine  the  facts  of 
the  case  before  us,  and  see  to  what  class  it  belongs,  and  to  what 
extent,  if  any,  relief  should  be  granted. 

Notwithstanding  the  alleged  ignorance  of  the  law,  it  evidently 
does  not  belong  to  the  first  class  of  ignorance,  that  is,  ignorance 
of  the  existence  of  the  law.  The  contract  refers  directly  to  the 
law  of  congress.  The  nature  of  the  grant  implies  it,  and  the 
letter  of  the  complainant  given  in  evidence  proves  it  beyond  all 
doubt;  and  as  regards  a  mistake  about  the  quantify  required  to 
be  entered  according  to  the  provisions  of  the  law,  there  can  be 
as  little  doubt:  for,  in  the  letter  of  the  complainant  to  the 
governor,  when  in  treaty  for  the  land,  he  says:  **  The  law  re- 
quires that  locations  shall  be  made  in  tracts  not  less  than  six 
hundred  and  forty  acres.  As  I  have  located  that  number  of 
acres,  I  can  also  legally  locate  adjoining  any  number  of  acres 
less  than  six  hundred  and  forty  acres.''  The  impression  of  the 
complainant,  as  ascertained  from  this  letter,  was,  tnat  as  He  had 
already  entered  six  hundred  and  forty  acres  he  could  enlarge  his 
location  on  an  adjoining  tract  by  adding  to  it,  even  though  the 
second  location  should  be  a  less  quantity  than  six  hundred  and 
forty  acres.  If,  therefore,  there  was  any  misapprehension  in* 
this  case,  it  must  have  consisted  in  this  only,  for  by  this  letter 
he  distinctly  recogxxized  two  restrictive  features  of  the  act  of 
congress:  one,  that  not  less  than  six  hundred  and  forty  acres 
could  be  located  in  one  connection;  the  other,  that  the  second 
entry  or  location  must  be  contiguous  and  in  connection  with  the 
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fonner,  and  not  in  detached  tracts,  as  he  has  asserted  in  his  bill; 
so  that,  in  this  respect,  there  could  have  been  no  misapprehen- 
sion produced  either  by  the  act  of  the  legislature  or  by  the  notice 
of  the  governor :  which  provision  in  the  act  was  probably  intended 
to  relate  to  the  sale  of  the  lands  after  location,  and  not  to  the 
tracts  to  be  located.  Concede  the  act  (as  it  is)  to  be  somewhat 
vague  and  indefinite,  still  this  complainant  seems  to  have  been 
in  no  respect  deceived  or  mistaken,  unless  it  should  be  in  regard 
to  his  power  to  locate  a  less  quantiiy  than  six  hundred  and  forty 
acres.  In  this  respect,  there  can  be  no  doubt,  from  the  nature 
of  the  transaction,  that  both  the  governor  and  the  complainant 
labored  under  a  misapprehension.  The  governor  had  no  interest 
in  the  transaction;  he  could  therefore  have  no  motive  to  deceive 
the  purchaser.  It  was  a  contract  in  behalf  of  the  state,  and  it 
is  not  to  be  presumed  that  a  state  would  intentionally  wrong 
her  citizen.  The  purchaser  must  have  been  aware  that,  unless 
he  could  make  the  location,  the  contract  was  worthless  to  him, 
and  therefore  he  could  not  have  intentionally  made  a  contract 
wholly  valueless  to  himself. 

That  the  law  forbid  the  entry  is  evident  from  the  language 
of  the  tici  of  congress,  as  well  as  from  the  decision  of  the  land 
officers,  and  the  opinion  of  the  commissioner  of  the  general 
land  office.  Indeed,  it  has  been  decided  by  the  supi:pme  court 
of  the  United  States  that  the  decision  of  the  land  officers  of 
the  proper  land  office  is  final.  But  if  not,  surely  the  purchaser 
was  no  more  bound  to  appeal  from  their  decision  than  to  apply 
for  a  special  act  of  congress  for  relief.  The  moment  his  appli- 
cation was  presented  and  definitely  rejected,  the  law  of  the  case, 
so  far  as  his  power  to  locate  a  less  quantity  than  six  hundred 
and  forty  acres  was  concerned,  was  definitely  settled. 

The  result  of  the  matter  is  this:  the  state  attempted  to  confer 
power  on  the  purchaser  to  do  that  which  was  forbidden  by  law, 
which  she  had  herself  no  power  to  do,  and  of  course  could  del- 
egate no  greater  authority  to  her  agent.  What,  then,  did  the 
purchaser  get  by  his  contract?  Not  property;  for  the  state  had 
no  property  in  lands  until  they  were  selected  and  affirmed  to 
her.  He  at  most  only  got  a  floating  right,  which  floating  right 
was,  however,  dependent  upon  a  condition  precedent,  which  at 
the  time  of  the  making  of  the  contract  was  contrary  to  law,  and 
therefore  impossible  to  be  performed,  for  unless  the  purchaser 
could  locate  the  float,  it  was  utterly  worthless.  It  was  not 
properly  or  other  valuable  thing;  it  was  not  even  that  which 
might  secure  a  valuable  thing.    This,  then,  is  a  peculiar  case, 
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Btronger,  perhape,  ihan  any  found  in  the  books,  in  this:  that  it 
is  not  even  a  dixect  contract  for  property,  but  a  contract  for 
property  dependent  on  a  precedent  onlawfnl  act.  Under  a 
clear  misapprehension  of  the  l^;al  effect  of  the  contract,  the 
complainant  executed  his  note  to  the  state  for  this  and  no  other 
consideration.  The  question  is,  Shall  we  permit  the  state  to  go 
on  and  collect  this  money  from  the  purchaser  when  she  gaye  no 
consideration  whateyer,  and  has  lost  nothing?  We  say,  lost 
nothing;  because  it  is  evident  that  she  never  did  part  with  her 
right  to  locate  this  five  hundred  and  twenty  acres  of  land:  the 
contract  was  void  against  law,  and  consequently  the  title  re- 
mained in  her.  If  she  has  been  delayed  in  selecting  other 
lands,  it  has  been  the  result  of  her  own  misapprehension  of  the 
law,  and  should  not  prejudice  the  complainant's  claims  to  equi- 
table relief. 

In  view  of  the  whole  case,  we  think  complainant  was  entitled 
to  the  relief  prayed  in  his  bill. 

Finding  no  error  in  the  decree  of  the  circuit  court,  the  same 
is  in  all  things  affirmed  with  costs. 

BxTKNT  TO  Which  Coubt  of  Equitt  will  Rxleivb  aoaikst  Mibtaxb 
OF  Law:  See  Storrs  v.  Barker,  10  Am.  Deo.  316,  and  note  823;  Lawrence  r, 
Beaubient  23  Id.  155,  and  note  164,  where  the  distinetion  ia  made  betwvea 
ignorance  and  mistake  of  Uw.  This  diatinction  ia  alao  maintained  in  Champa 
Un  V.  Xayttn,  31  Id.  382,  and  note.  See  alao  Norton  v.  Marden,  82  Id.  132s 
McNaughUn  y.  Partridge,  38  Id.  731;  Tri^g  v.  Bead,  42  Id.  447;  Hmi  t. 
Roper,  51  Id.  425»  and  the  notes  to  the  above  cases. 

Tas  FBXFOiPAL  OASi  D  oiTSD  in  JieDatM  ▼.  Oraee,  16  Ark.  4n. 
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Vk  OAJJWQMKUt  M.] 

HwionABUi  HoEBi  OiVBf  TOB  Oamiko  Ck)N8n>xuATio!r  ABs  Valid  nr 
HunM  ov  ImrooBHV  Insobsbb,  to  whom  they  are  tranaferred  beion 
matarityt  «zoept  when  aaeh  notee  are  made  void  by  express  statate. 

Acnos  on  two  promissoiy  notes  against  the  defendants  as 
executors  of  one  Woodruff,  the  maker.  The  notes  were  both 
dated  December  2,  1850,  payable  five  days  after  date,  and  in- 
dorsed by  the  payee,  Lippincott,  to  the  plaintiff  on  December  8, 
1850.  13ie  defendants  proved  that  the  notes  were  given  partly 
for  money  loaned  by  Lippincott  to  Woodruff  to  be  played  with 
at  cards,  and  partly  for  money  won  at  cards  by  the  former  from 
the  latter.  The  court  rendered  judgment  for  the  plaintiff,  and 
the  defendants  appealed. 

Chettoood,  Edwards,  Base,  and  Ikirk,  for  the  appellants. 

H.  H.  Haight,  for  the  respondent. 

By  Court,  Mubbat,  J.  The  question  presented  for  our  con- 
sideration in  this  case  is,  whether  payment  of  a  negotiable  note,  in 
the  hands  of  an  innocent  indorsee,  can  be  avoided  on  the  ground 
that  it  was  given  for  money  lost  or  won  at  play.  It  is  contended 
by  the  appellants,  that  gaming  contracts  are  void  at  common 
law,  and  that  a  note  given  for  such  consideration,  being  void 
between  the  original  parties,  is  void  in  the  hands  of  an  innocent 
holder.  The  case  of  Bryant  v.  Mead,  1  Gal.  441,  decided  by  this 
cotirt,  is  relied  upon  as  authority  to  sustain  the  position  that  these 

contracts  were  void  by  common  law.    That  was  a  suit  between 

til 
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the  oxiginal  parties;  and  the  fact  that  the  money  was  lost  at  a 
public  gaming-honscy  the  amount  and  all  the  circumstances 
were  taken  into  consideration.  The  correctness  of  that  decision 
has  since  been  doubted;  and  if  the  subject  were  now  open  for 
consideration,  I  should  be  inclined  to  question  it.  But  granting 
these  contracts  were  void  at  common  law,  let  us  inquire  how 
far  this  principle  affects  the  present  case. 

Although  want  or  illegality  of  consideration  may  be  inquired 
into  in  a  suit  upon  a  bill  or  note  between  the  original  parties,  i 

by  the  general  mercantile  law,  where  these  securities  have  passed  j 

into  the  hands  of  third  persons  without  notice,  the  maker  is 
estopped  from  setting  up  such  defense.  This  peculiar  system 
of  credit  is  favored  by  the  law;  and  a  rule  reqtdring  the  indorsee 
of  eveiy  bill  or  note  to  inquire  into  the  consideration  would  re* 
tard  commercial  transactions,  and,  in  the  language  of  Lord  Ken- 
yon,  "shake  paper  credit  to  its  foundation.'*  In  the  case  of 
Bowyer  y.  Bampton,  2  Stra.  1155,  it  was  held,  that  the  innocent 
indorsee  of  a  gaming  note  could  not  recover  in  an  action  against 
the  drawer.  This  decision  was  based  on  the  statute  of  9  Anne, 
which  declares  such  notes  void  to  all  intents  and  purposes  what- 
ever. It  was  considered  that  the  words  "all  intents  and  pur- 
poses whatever"  made  the  statute  apply  to  notes  in  the  hands 
of  third  persons;  and  it  was  said  if  the  lender  was  allowed  to 
indorse  it,  it  would  be  making  it  of  some  use  to  him.  This  de- 
cision was  subsequently  questioned  by  the  bar;  and  Lord  Mans- 
field, in  the  case  of  Peacock  v.  Bhodes,  2  Doug.  636,  said  that  it  was 
well  settled,  "  that  the  holder  of  a  promissoiy  note  coming  fairly 
by  it  has  nothing  to  do  with  the  original  contract  between  the 
parties,  except  in  the  single  case  (which  is  a  hard  one,  but  which 
has  been  settled)  of  a  note  for  money  won  at  play."  Although 
money  contracts  were  void  at  common  law  for  illegaUiy,  etc.,  of 
consideration,  it  is  impossible  to  find  a  single  case  in  which  a 
note  given  for  an  illegal  consideration  has  been  held  void  in  the 
hands  of  third  persons,  except  by  operation  of  statute.  In  the 
case  of  VaUett  v.  Parker,  6  Wend.  615,  the  court  lay  down  the 
rule,  that  the  want  or  illegality  of  consideration  of  a  note  trans- 
ferred before  due  can  not  be  shown,  in  an  action  by  a  bona  fide 
holder,  except  where  the  note  is  declared  void  by  statute. 

It  is  contended  by  the  appellants,  that  the  rule  must  be  the 
same,  whether  the  note  be  void  by  statute  or  common  law.  In 
support  of  this  proposition,  Bell  v.  Wood,  1  Bay,  249,  is  cited. 
That  was  an  action  upon  a  note  given  for  compounding  a  felony. 
That  court  say,  that  it  makes  no  difference  whether  the  note  waa 
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Toid  by  oommon  law  or  made  so  by  statute;  bnt  this  may  be 
considered  as  an  cbiier  dictum,  as  the  decision  of  the  court  does 
not  rest  upon  that  principle,  but  turns  on  the  fact  that  the  note 
was  indorsed  after  it  became  due.  The  case  of  Wiggin  y.  Bush, 
12  Johns.  806  [7  Am.  Dec.  324],  cited  to  sustain  the  same  prin- 
ciple, turned  upon  a  similar  point;  and  the  court  remarked,  that 
the  statute  evidently  intended  to  make  such  notes  void,  in  whose- 
soever hands  they  might  come. 

From  the  general  tone  of  these  decisions,  as  well  as  the  policy 
of  the  commercial  law,  I  am  of  opinon  that  these  contracts  can 
only  be  held  void  in  the  hands  of  third  persons  when  made  so 
by  express  statute.  Any  other  decision  would  destroy  confidence 
in  commercial  transactions,  and  open  a  wide  door  to  fraud  and 
perjury. 

Judgment  affirmed. 


Bona  Fn>s  Holdxb  of  Nbootiablb  Papkb,  vor  Valub,  bxiobb  Matu- 
RITT,  Protbctsd:  See  Petty  v.  Hcmnum,  36  Am.  Deo.  903,  and  prior  cases  in 
note;  HascaU  v.  WhUmart,  Id.  738;  Stalker  ▼.  McDonald,  40  Id.  388;  Thomp- 
9on  v.  Shepherd,  46  Id.  676;  Myrkk  v.  Haaey,  Id.  583;  Sweetaer  v.  French,  48 
Id.  666;  as  to  the  rights  of  one  who  takes  negotiable  paper  in  payment  of  a 
pre-existing  debt^  see  Schavb  v.  Clarh,  47  Id.  554;  BUxnchard  v.  Stevens^  50 
Id.  723,  and  prior  cases  in  notes.  An  indorser  after  maturity  takes  the  paper 
subject  to  what  equities:  Annan  v.  Houek,  45  Id.  133,  and  cases  in  notes; 
Snyder  v.  BUey,  47  Id.  452;  Conutoek  v.  Draper,  53  Id.  78.  It  was  held  in 
Thome  V.  Tontz^  4  Gal.  323,  following  the  principal  case,  that  a  pronussory  note, 
the  consideration  of  which  was  against  public  policy,  having  been  transferred 
to  an  innocent  holder  for  value,  before  its  maturity,  was  purged  of  the  objec- 
tion in  his  hands. 


MuLDBOw  V.  Nomas. 

[2  GALZVOBaiA,  74.] 

AWABDS  WILL  BB  Set  Asidb  FOB  Fbaud,  Mestakb,  OR  AooiDBMT,  in  equity, 

in  the  absence  of  statutes. 
AwABD  WILL  BB  Sbt  Asidb  FOB  MiSTAKB  OF  Law  appearing  on  its  face, 

in  the  reasons  given  by  the  arbitrators  for  their  findingiB;  although  in 

case  of  a  general  finding,  mistakes  will  not  be  inquired  into  by  evidence 

aliunde, 
Damaqbs  fob  Behotb  AMD  Sfboulativb  Loss  of  Profits  can  not  bb 

Allowed,  and  an  award  rendered  upon  such  basis  will  be  set  aside. 

JUBISDIOnOH   OF  COUBTS  0AM  NOT  BB  IhVBSTBD  BT  AgBBBUBNTS  OF  PaR- 

TIBS,  and  where  parties  have  stipulated  not  to  appeal,  courts  of  equity 
may  interfere,  in  the  absence  of  statutes,  to  correct  fraud  or  mistake  ap- 
pearing CO  the  face  of  the  record. 
AwABD  HAT  BB  Sbt  Asdb  ON  MOTioif,  under  the  Cslifomia  system  of 
praotioe,  the  judgment  thereon  being  in  Jleri  st  the  time  of  making  the 
motion. 
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Award  mat  bb  Sustainkd  in  Part  azo)  Srr  Abidb  nr  Pars,  where 
portioDB  of  it  only  are  bad  for  mlBtake*  and  the  award  is  not  attacked  on 
the  ground  of  fraud,  and  the  eabjeot-matter  ia  in  its  nature  diviaible. 

Appeal  from  an  order  oyemiliDg  a  motion  to  set  aside  an 
award.  The  parties  to  the  controversy,  on  Febroaiy  14,  1851, 
executed  certain  articles  submitting  matters  of  difference,  suits, 
etc.,  between  them  to  three  designated  persons,  whose  award, 
or  the  award  of  two  of  them,  was  to  be  final  and  condusiYe. 
The  arbitrators  were  constituted  jointly  and  seyecally  attorneys 
in  fact  to  confess  judgment  against  the  parties,  or  either  of  them, 
according  to  the  award;  and  it  was  agreed  that  neither  party 
should  appeal  from  the  judgment,  sue  out  any  writ  of  review,  or 
prevent  execution  thereon.  The  submission  and  power  of  at- 
torney were  declared  to  be  irrevocable,  provided  the  award  was 
made  on  or  before  April  1, 1851.  Muldrow,  at  the  March  term, 
1851,  of  the  district  court  for  Sacramento  counly,  filed  in  the 
court  the  articles  of  submission,  and  at  the  same  time  filed  the 
award  of  the  arbitrators,  made  Febroaiy  28,  1851.  The  award 
stated  that  under  a  lease  executed  by  Norris  to  Muldrow,  the 
latter  might  use,  at  his  option,  from  one  acre  to  one  thousand 
acres  of  Norris'  land;  that  Muldrow  vras  desirous  of  cultivating 
two  hundred  acres  of  the  same,  but  v^as  prevented  by  Noiris 
from  using  more  than  forty;  that  the  produce  of  twenty  acres  of 
the  land  was  worth  nine  thousand  dollars,  making  that  of  two 
hundred  acres,  when  cultivated,  ninety  thousand  dollars;  and 
that  after  deducting  the  amount  that  Norris  would  have  received 
for  the  use  of  the  one  hundred  and  sixty  acres,  the  expense  of 
ditching  and  cultivating  the  same,  and  the  amount  due  Norris 
for  the  use  of  the  forty  acres  cultivated,  a  balance  was  due  Mul- 
drow of  thirteen  thousand  five  hundred  dollars,  which,  vrith  ten 
thousand  dollars  damages  for  Norris'  violation  of  Muldrovr's 
feny  privileges,  and  Norris'  refusal  to  furnish  Muldrow  with 
the  niunber  of  cows  specified  in  the  lease,  was  awarded  to  Mul- 
drow. Certain  other  awards,  as  to  the  rights  of  the  parties 
under  the  lease,  costs,  etc.,  were  also  made.  A  confession, 
authorizing  the  entry  of  judgment  against  Norris,  was  thereupon 
filed  by  one  of  the  arbitrators,  and  judgment  was  entered  against 
Norris,  in  accordance  vrith  the  award,  on  motion  of  Muldrow. 
Objections  against  the  entry  of  judgment,  alleging  mistake,  bias, 
and  corruption  on  the  part  of  the  arbitrators,  and  praying  that 
the  award  be  set  aside,  were  filed  the  same  day  by  Norris.  The 
motion  to  set  aside  the  award  veas  overruled,  and  Noxris  excepted 
and  appealed. 
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2>.  Stevens,  for  the  appellant. 
Thomas  and  Morse^  for  the  respondent. 

By  Oonrt,  Mubbat,  J.  It  is  unneoessaiy,  for  the  determina- 
tion of  this  cause,  to  consider  many  of  the  points  raised  on  the 
argument.  The  first  point  we  propose  to  examine  is  as  to  the 
power  of  the  court  below  to  inquire  into  the  award  now  before 
us.  It  is  a  well-settled  principle  that  courts  of  equity,  in  the 
absence  of  statutes,  will  set  aside  awards  for  fraud,  mistake,  or 
accident,  and  it  makes  no  difference  whether  the  mistake  be  one 
of  fact  or  law.  It  is  true,  under  a  general  submission,  arbitra- 
tors have  power  to  decide  upon  the  law  and  facts;  and  a  mere 
mistake  of  law  can  not  be  taken  advantage  of.  The  arbitrators 
are  not  bound  to  award  on  principles  of  dry  law,  but  may  de- 
cide on  principles  of  equity  and  good  conscience,  and  make 
their  award  ex  mquo  et  bono.  If,  however,  they  mean  to  decide 
according  to  the  law,  and  mistake  the  law,  the  courts  will  set 
their  award  aside.  A  distinction  seems  to  have  been  taken  in 
the  books  between  general  and  special  awards.  In  the  case  of 
a  general  finding,  it  appears  to  be  well  settled  that  courts  will 
not  inquire  into  mistakes  by  evidence  aliunde;  but  where  the 
arbitrators  have  made  any  point  a  matter  of  judicial  inquiry  by 
spreading  it  upon  the  record,  and  they  mistake  the  law  in  a 
palpable  and  material  point,  their  award  will  be  set  aside:  2 
Story's  Eq.  Jur,  sec.  1453.  The  mere  act  of  setting  forth  their 
reasons  must  be  considered,  for  the  purpose  of  enabling  those 
dissatisfied  to  take  advantage  of  them:  Keni  v.  Elsiob,  8  East,  13. 
In  all  cases  where  the  arbitrators  give  the  reasons  of  their  find- 
ing, they  are  supposed  to  have  intended  to  decide  according  to 
law,  and  to  refer  the  point  for  the  opinion  of  the  court.  In 
such  cases,  if  they  mistake  the  law,  the  award  must  be  set  aside; 
for  it  is  not  the  opinion  they  intended  to  give,  the  same  having 
been  made  through  mistake:  Kleine  v.  Caiara,  2  Qall.  61.  In 
the  case  already  cited,  the  court  say:  **  These  special  awards  are 
not  to  be  commended,  as  arbitrators  may  often  decide  with 
perfect  equity  between  the  parties,  and  not  give  good  reasons 
for  their  decision;  but  when  a  special  award  is  once  before  the 
«Qurt,  it  must  stand  or  fall  by  its  own  intrinsic  correctness, 
tested  by  legal  principles.''  See  also  Chase  v.  Wesimore,  18 
East,  367;  WUliams  v.  Craig,  1  Dall.  318;  Kyd  on  Awards,  861; 
1  Steph.  N.  P.  76. 

In  the  case  before  us,  the  arbitrators  have  set  forth  the  par- 
ticular grounds  upon  which  their  finding  was  based;  and  it  fol* 
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lows,  from  the  authorities  already  cited,  that  the  correctness  of 
the  principles  by  which  they  must  be  supposed  to  ha^e  been 
governed  is  a  proper  subject  for  judicial  inquiry. 

The  main  error  alleged  as  appearing  on  the  face  of  the  record 
is^  that  the  arbitrators  erred  in  estimating  the  amount  of  dam- 
ages. The  calculation  is  based  upon  the  fact  that  the  product 
of  twenty  acres  of  land  was  worth  nine  thousand  dollars/ from 
which  the  arbitrators  infer  the  product  of  two  hundred  acres 
would  have  been  worth  ninety  thousand  dollars.  The  damages 
thus  estimated  are  too  remote  and  speculative,  and  involve  too 
many  contingencies:  Yonge  v.  P.  M,  S.  8,  Co.,  1  Cal.  853,  in  this 
court;  and  Sedgwick  on  Dam.  98.  The  rule  adopted  by  the 
arbitrators  was  clearly  illegal,  and  an  award  rendered  upon  such 
a  basis  was  unconscionable. 

It  was  contended  that  this  appeal  should  be  dismissed,  because 
the  appellant  stipulated  in  his  submission  bond  not  to  appeal 
from  the  award  of  the  arbitrators.  The  agreements  of  parties 
can  not  divest  courts  of  law  or  equity  of  their  proper  jurisdic- 
tion. Notwithstanding  the  difference  of  opinion  that  may  have 
existed  as  to  the  jurisdiction  of  courts  of  law  and  courts  of 
equity  on  this  subject,  we  are  of  opinion  that  a  court  of  equity, 
in  the  absence  of  any  statute,  where  the  parties  have  stipulated 
not  to  appeal,  may  interfere  to  correct  fraud  or  mistake  appear- 
ing on  the  face  of  the  record.  Neither  do  we  think  the  remedy 
resorted  to  by  the  appellant  improper,  under  our  peculiar  sys- 
tem, where  law  and  equity  are  blended  together.  The  judgment 
was  in  fieri  at  the  time  the  motion  was  made.  The  court  below 
erred  in  not  setting  the  judgment  aside  for  mistake  of  law  ap- 
parent on  the  face  of  the  award. 

The  judgment  of  the  court  below  must  b^  reversed,  and  the 
appellee  left  to  his  remedy  at  law. 

MuBBAY,  J.  This  case  was  decided  at  the  present  teim,  and 
the  appellee  now  moves  the  coiirt  for  a  rehearing  and  modifica- 
tion of  the  judgment,  on  the  ground  that  a  court  will  not  set 
aside  portions  of  an  award  which  are  correct  and  made  without 
mistake  of  law  or  fact.  This  principle  is  correct;  and  it  is  proper 
for  courts  to  distinguish  between  those  portions  which  are  good 
and  those  which  are  not,  where  the  award  is  not  attacked  on  the 
ground  of  fraud,  and  the  subject-matter  is  in  its  nature  divisible. 
The  judgment  of  this  court  was  based  on  the  refusal  of  the  court 
below  to  set  aside  a  judgment  rendered  on  an  award  illegal  upon 
its  face;  and  we  feel  no  disposition,  after  passing  generally 
upon  the  decision  of  the  court  below,  to  open  up  our  decision. 
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"Wliatever  rights  the  appellee  may  have  must  be  asserted  in  the 
court  below. 
Motion  oyermledy  and  rehearing  denied. 


AWABDS,  WHIN  SST  AUXDB  VOR  MISTAKE:  See  PleotOniB  T.  JR098t  1   Am. 

Dec  449;  Hosb  ▼.  Overton^  2  Id.  552;  Blackledge  v.  Simpson,  Id.  614;  AOem 
y.  Bclan,  Id.  660;  HeuUt  v.  SUUe,  14  Id.  259;  Jocelijn  v.  Donnel,  Id.  753,  and 
note;  JUcCaltnont  v.  WkUaker,  23  Id.  102;  8mUh  v.  CuOer,  25  Id.  580;  Bum- 
jxus  V.  Webb,  29  Id.  274;  Byara  v.  Thompgon,  37  Id.  680;  BamTg  AdmW  v. 
Pedingion,  38  Id.  475;  Johrutm  t.  NMe,  Id.  485;  PoOard  v.  Lumpkin,  52 
Id.  128;  and  see  Chapline  t.  Overwers,  30  Id.  504;  KnigJU  ▼.  Wilder,  48  Id. 
660.  The  principal  case  was  explained  and  its  language  quoted  in  Ty8on  v. 
WeiU,  2  Gal.  130,  to  the  effect  that  the  award  of  an  arbitrator  or  report  of  a 
referee  will  not  be  distorbed,  unless  the  error  complained  of,  whether  it  be 
of  law  or  fact,  appears  on  the  face  of  the  award  or  report;  so,  also,  in  Head- 
ley  V.  Reed,  Id.  325,  the  rale  was  said  to  be  settled  by  the  principal  case,  that 
"the  decision  of  a  referee  can  only  be  set  aside  on  accoont  of  fraud  or  gross 
error  of  law  or  fact  apparent  upon  its  face."  The  principal  case  was  further 
cited  in  Peachy  v.  BitcMe,  4  Id.  207,  as  reviewing  the  whole  doctrine  of  arbi- 
tration, and  deciding  that  the  general  finding  of  arbitrators  will  not  be  dis- 
turbed, and  that  an  award  could  not  be  set  aside,  except  in  the  cases  there 
mentioned;  and  in  Carsley  v.  Lindsay,  14  Id.  394,  to  the  point  that  an  award 
can  not  be  impeached  because  contrary  to  law  and  evidence. 

AwABD,  WHEN  SsT  AsiDB  voB  CAUSES  Othbb  THAN  MISTAKE:  See  Alhen 
T.  Bolan,  2  Am.  Dec.  660;  BUuMedge  y,  Simpeon,  Id.  614;  Jocdyn  v.  Don* 
nd,  14  Id.  753,  and  note;  Smith  y.  Cutler,  25  Id.  580;  Bunnpau  t.  Webb,  29 
Id.  274;  Emerson  v.  UdaU,  37  Id.  604;  BawTs  Adm*r  v.  Bedington,  38  Id. 
475;  Butler  v.  Boyles,  51  Id.  697;  and  see  Doolittle  y.  Malcom,  31  Id.  671; 
Bbnendorf  v.  Harris,  35  Id.  587»  and  note.  See  also  the  principal  case  cited 
in  HeaeUey  v.  Beed,  2  Gal.  325;  Peachy  v.  BUchie,  4  Id.  207,  both  considered 
supra;  and  in  Crc^  v.  Thompson,  51  K.  H.  544,  to  the  point  that  equity 
will  interfere  and  set  aside  an  award  obtained  by  fraud  or  misbehavior  of  one 
cf  the  parties. 

Mistake,  wheh  Beusved  against  in  Eqititt,  in  Qbnbbal:  See  LeavUi 
T.  Palmer,  51  Am.  Deo.  333,  and  cases  in  note. 

JUBZSDIOnON  OF  COUBXB  NOT  OlTSTED  BT  AOKmnflNT  TO  SUBMIT  TO  A&BI- 

tration:  AUtgirty*  Maryland  Ins.  Co,,  14  Am.  Dea  289,  and  note,  where  the 
subject  is  considered. 

Motion  Ta  Vaoatb  ok  Moditt  Awabd,  when  should  be  Made:  See 
Smithy.  Outler,2&  Am.  Deo.  6SfL 

AwABB  Good  in  Part  and  Bad  in  Part  will  be  treated  as  Totd  in  toto, 
if  the  void  part  and  the  good  part  are  so  oonneoted  that  justice  might  not  be 
done  by  permitting  the  latter  to  have  e£foct:  Philbrick  v.  Preble,  36  Am.  Dec. 
718.  The  principal  case  was  cited  in  WilUams  v.  Walton,  9  GaL  146,  to  the 
point  that  an  award  may  be  good  in  part  and  bad  in  part,  or  void  pro  tatUo  or 
in  toto,  and  may  therefore  be  enforced  or  not  accordingly. 

Who  hat  Submit  Claim  to  Abbitbation:  See  Huichins  v.  Johnson,  30 
Am.  Dec.  622,  and  note  considering  the  question. 

Bztent  of  Powebs  of  Abbitbatobs:  See  WM^fidd  v.  WM^fidd,  47  Am. 
Dec  350,  and  cases  in  note;  Chrahaim  v.  Qrahaan,  49  Id.  557. 

Damages  fob  Remote  and  Speculative  Loss  of  Pboiits,  wbbthbb 
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Allowsdi  See  JNanehani  ▼.  Ely,  34  Am.  Dec.  250;  Mattaion  t*  Maifor  etc. 
ilf  BrooHyn,  42  Id.  88;  DaxU  v.  FUlh,  48  Id.  387,  aod  notes  to  tlM  Tariou 


Aanov  Bbouoht  on  Award  akd  Agrsembict  Inyoltkd  di  pRaniiFA& 
Cask  will  be  fomid  in  MMrow  v.  Norris,  12  CaL  331. 


Thompson  v.  Monbow. 

[9  Gauvobkxa,  99.] 

OoMMOH  Law  ib  P&isitmbd  to  be  Bulb  or  Dscisioir  a  Other  Qtaos^ 

nnlefli  the  contrary  ia  expressly  shown. 
JuDomms  AT  CoKMON  Law  Carried  No  Intbrbst. 
ImBRBBT  on  Judgment  or  Another  State  shouIiD  not  bb  Allowed 

where  there  is  no  evidence  showing  that  the  common  Uw  of  inch  stat^ 

has  been  altered  by  statute. 
Error  in  Judoment  of  Court  Below  will  not  be  Presumed  by  appel- 

late  court;  it  mnat  be  clearly  disdoeed. 

Action  on  a  judgment  for  one  thousand  six  bundled  and 
eighty-seren  dollars  and  five  cents,  recovered  by  one  Moore» 
against  the  defendant,  in  the  court  of  common  pleas  of  the 
county  of  New  York,  state  of  New  York,  and  assigned  to  the 
plaintiff.  The  plaintiff  had  judgment,  and  pending  this  appeal 
by  the  defendant  the  transcript  of  the  record  was  destroyed  by 
fire.  As  a  substitute  for  the  record  an  agreement  was  filed  by 
the  parties,  to  the  effect  that  the  action  was  brought  upon  the 
judgment;  that  the  only  evidence  on  the  trial  was  an  exemplifi- 
cation of  the  record  of  the  judgment,  for  the  reooveiy  of  one 
thousand  six  hundred  and  eighty-seven  dollars  and  five  cents; 
and  that  judgment  was  thereupon  rendered  for  the  plaintiff  for 
two  thousand  one  hundred  and  eighty-five  dollars  and  ten  cents» 
and  costs. 

J.  Olarhe,  for  the  appellant. 

Ohetwood^  Edwards,  Bo9e,  and  2\irk^  for  the  respondent. 

By  Court,  Hxtdbnteldt,  J.  According  to  the  well-settled 
doctrine  of  several  of  the  highest  coiurts  of  other  states,  we 
must  judicially  know  (presume?)  that  the  common  law  is  the 
rule  of  decision  in  the  other  states,  unless  the  contrary  is 
expressly  shown.  It  follows  that,  as  no  judgments  at  common 
law  carried  interest,  none  should  be  here  allowed  on  a  judgment 
rendered  in  the  state  of  New  York,  where  there  is  no  evidence 
showing  that  the  common  law  had  been  altered  by  statute  of 
that  state. 
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Bat  in  the  record  of  the  case  now  under  consideration  it 
nowhere  appears  that  the  court  below  did  allow  interest  upon 
the  judgment.  It  is  true  that  the  judgment  below  is  for  a 
much  larger  sum  than  the  New  York  judgment  sued  upon,  but 
that  may  have  resulted  from  the  addition  of  the  costs.  We  can 
not  presume  error  unless  it  is  clearly  disclosed. 

Let  the  judgment  be  afiSrmed. 

The  appellant  filed  a  petition  for  a  rehearing,  which  the  court 
overruled. 


GoMMON  Law  Fkesokxd  to  "BaxvAiL  m  Sisna  Statb:  i>iiim  ▼•  Adams^ 
35  Am.  Dea42. 

JuDOMXNTS,  WHTOiKK  Cabbt  Ihtebbst:  See  Collaid  ▼.  MeLeod,  49  Am. 
Dec  370»  and  cases  in  note;  note  to  Seileck  v.  Drench,  6  Id.  197.  The  princi- 
pal case  was  cited  in  Ccwender  ▼.  OnUdt  4  Gal.  253,  to  the  point  that  the  legal 
rate  of  interest  in  other  states,  or  the  fact  that  judgments  of  other  states 
bear  any  rate  of  interest,  are  matters  of  fact  to  be  proren,  and  can  not  be 
jadicially  noticed. 

JUBOMSNTS    ReYXBSXI)    FOR    EBROBS    OnLT    WHEN    APPABBHT:    StoU  ▼. 

ScoU,  42  Am.  Dec.  148;  BoUes  ▼.  Beach,  53  Id.  263;  and  the  same  is  tme 
where  Judgments  are  sought  to  be  arrested:  State  ▼.  Ortight,  2  Id.  666;  State 
▼.  Oeorge^  49  Id.  392. 


BnjiiNGS  V.  BnjiiNQB. 

p  Gauvobmia,  107.] 
POWm   OlTSN   TO   ASSIGNZBB,  FOK   BeKEFIT   OF   GBBDITOBfl!,  TO    SXLL   OH 

CBSDKr,  IS  Pbisuhftivb  EvmsNGB  OF  Fbaudulent  Iiman^to  hinder 
and  delay  creditors. 
Fkauditlbiit  Intkkt  28  Made  Qttsstion  of  Fact  in  all  omms  arising  under 
the  California  statute  of  frauds  and  fraudulent  conveyances. 

PUSUXFTION    of  FBATrDULXHT   IlTTXMT    MAT  BB   FOUKD  AOAIN8T,  and  the 

verdict  will  not  be  interferred  with,  where  the  evidence  of  such  intent 
Is  declared  by  law  to  be  merely  presumptive;  but  if  certain  nuUcia  are 
declared  to  be  conclusive  evidence  of  fraud,  a  verdict  agunst  such  evi- 
dence should  in  all  cases  be  set  aside. 

AcraoH  by  a  receiyer  against  aasigneeB  for  the  benefit  of  cred- 
itorsy  to  test  the  validity  of  the  assignments.  Two  partuerB, 
Simmons  and  Btowell,  had  executed  to  the  defendants  a  joint 
assignment  of  the  firm's  real  estate  in  Calif  omia,  and  of  all  its 
personal  property,  for  the  benefit  of  creditors,  giving  the  de- 
fendants power  to  sell  the  same  at  public  auction  or  private  sale, 
for  such  prices  and  on  such  terms,  either  for  cash  or  on  credit, 
as  in  their  judgment  was  most  advantageous  to  the  parties  con- 
cerned, and  making  certain  preferences  among  the  creditors. 
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Separate  assigiunents  of  their  individual  property  were  also  made 
to  the  defendants  on  the  same  day  by  Simmons  &  Stowell,  con- 
taining similar  powers  aod  dispositions,  after  payment  of  their 
individual  debts.  Judgment  was  afterwards  obtained  ag%inst 
Stowell,  as  the  surviving  partner  of  the  firm,  upon  which  execu- 
tion was  issued  and  proceedings  supplementary  thereto  had»  and 
the  plaintiff  was  appointed  receiver  of  Stowell's  property,  as  weU 
partnership  as  individual,  with  directions  to  bring  an  action 
against  the  defendants.  The  present  action  was  accordingly 
begun,  the  complaint  alleging  that  the  assignments  were  fraud- 
ulent and  void,  having  been  made  to  hinder,  delay,  and  defeat 
creditors,  and  praying  that  the  defendants  be  compelled  to  de- 
liver the  property  to  the  plaintiff  to  be  applied  on  the  judgment. 
The  cause  was  tried  by  the  court,  the  parties  having  waived  a 
jury,  and  the  court  found  for  the  defendants,  and  gave  judg- 
ment against  the  plaintiff  for  costs.  There  was  no  proof  of  in- 
tentional fraud.  The  plaintiff  asked  the  court  to  decide  that 
the  assignments  were  void,  because,  among  other  reasons,  a 
preference  was  given  to  creditors;  the  assignments  included 
ouly  the  assignors'  real  estate  in  California,  and  not  aU  their 
real  estate;  the  assignees  had  the  right  to  sell  on  credit;  the 
creditors  of  the  old  firm,  to  which  Simmons  &  Stowell  suo- 
ceeded,  came  in  with  those  of  the  new;  and  future  interest  on 
debts  not  carrying  interest  was  allowed;  and  also,  that  the  in- 
tent was  a  matter  of  fact;  but  the  definition  of  matter  of  fraud 
was  left  to  the  law. 

MoJUisler^  for  the  appellant. 

A.  C.  Peadey^  for  the  respondents. 

By  Court,  BbnnDEHFELDT,  J.  In  this  case  it  was  stipulated  by 
counsel,  in  open  court,  that  the  court  should  decide  upon  the 
l^;al  effect  of  the  deed  of  assignment,  aside  from  any  peculiarity 
in  the  agreed  case,  which  might  prevent  us  from  so  doing. 

The  appellant  insists  that  the  deed  of  assignment  bears  upon 
its  fiice  certain  indicia  which  are  presumptive  evidence  of  an 
''  intent  to  delay,  hinder,  or  defraud  creditors.''  It  is  only  in 
regard  to  one  out  of  seyeral  of  those  pointed  out  by  counsel 
that  we  assent  to  the  proposition.  The  power  given  in  the  as- 
signment to  sell  on  credit  is  presumptive  evidence  of  a  fraud- 
ulent intent  to  hinder  and  delay,  and  for  the  reasons  which  the 
appellant's  counsel  have  so  well  argued.  Such  a  power  con- 
ferred upon  an  assignee  of  the  debtor's  own  selection  may  gen- 
erally be  presumed  to  lead  to  collusion  for  the  benefit  of  the 
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debtor.  It  would  certainly  enable  the  assignees  to  delay  the 
creditors  indefinitely,  by  selling  the  property  upon  long  credits; 
and  it  is  no  answer  to  this  objection,  as  insisted  by  the  respond- 
ents' counsel,  that  a  court  of  eq\iity  could  control  him,  because, 
first,  if  the  power  is  a  valid  one,  it  must  be  valid  to  all  intents; 
and  being  the  act  of  the  party  entitled  to  confer  it,  the  court 
could  not  interfere  to  take  it  away;  and  secondly,  the  property 
being  once  sold,  the  court  could  not  take  it  away  from  the  in- 
nocent purchaser,  and  the  wrong  woxdd  be  irremediable.  The 
case  of  Barney  y.  Oriffin,  2  N.  Y.  365,  was  a  case  precisely  the 
same  as  the  one  under  consideration;  and  although  we  are  not 
prepared  to  go  as  far  as  the  court  there  went,  yet  we  can  not  but 
approve  the  reasoning  of  that  decision. 

Holding  this  opinion  on  the  point  just  considered,  the  next 
question  to  be  decided  is.  Does  the  record  show  any  error  which 
requires  us  to  reverse  the  judgment?  The  twenty-third  section 
of  our  statute  of  frauds  declares:  **  The  question  of  fraudulent 
intent  in  all  cases  arising  under  the  provisions  of  this  act  shall 
be  deemed  a  question  of  fact,  and  not  of  law."  And  section  17 
of  article  6  of  the  constitution  says:  *'  Judges  shall  not  charge 
juries  with  respect  to  matters  of  fact,  but  may  state  testimony, 
and  deliver  the  law.''  In  construing  the  section  above  quotec 
from  the  statute  of  frauds,  we  design  to  give  it  the  full  effect  U 
which  it  is  entitled;  and  therefore  we  decide  that  although  the 
question  of  fraudulent  intent  is  made  a  question  of  fact  in  all 
cases,  yet  wherever  the  law  declares  that  certain  indicia  are  con- 
clusive evidence  of  fraud,  a  verdict  against  such  conclusive  evi- 
dence should  in  all  cases  be  set  aside.  On  the  other  hand, 
where  the  evidence  of  fraudulent  intent  is  declared  by  law  to 
be  only  presumptive,  the  jury  have  the  power,  upon  considering 
the  whole  case,  to  find  against  such  presumption;  and  the  court 
would  have  no  right,  upon  that  ground  alone,  to  interfere  with 
the  verdict.  Such  is  the  effect  which  we  feel  bound  to  give  to 
the  statute. 

The  counsel  for  the  appellant  argued  this  case  upon  the 
hypothesis  that  the  district  court  refused  to  decide  that  the 
power  to  give  credit  was  presumptive  evidence  of  fraud.  We 
can  not  discover  this  by  anything  which  appears  in  the  record; 
if  we  did,  we  would  not  hesitate  to  reverse  the  judgment.  The 
requests  to  the  court  below  are  each  accompanied  by  the  same 
commencement,  which  asks  the  court  to  decide  **  that  these  as- 
signments are  void."  Holding,  as  we  do,  that  the  power  given 
to  the  assignees  to  sell  on  credit  is  not  conclusive,  but  only  pre- 
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BumptiTe  eTidence  of  fraud,  it  follows  that  the  court  correcUj 
refused  to  decide  that  the  deed  was  void  on  that  ground;  and 
the  court  having  also,  in  the  capacity  of  a  juiy,  passed  upon  the 
facts,  and  found  against  the  presumption  of  fraud,  there  is  no 
error  disclosed  for  our  correction;  and  the  judgment  must  there- 
fore be  affirmed. 


Fraudulint  Intknt,  whbh  QuisnoN'  ov  Fact:  See  TroUer  ▼.  Howeard,  9 
Am.  Dec.  640;  Jennings  v.  Carter,  20  Id.  635;  JHwer  v.  McLaughUn^  Id.  656; 
Jones  T.  Howlcmd,  41  Id.  525;  MeVicher  v.  May^  45  Id.  637;  Briacoe  v. 
Bnmaugh,  46  Id.  108;  Brown  v.  Foree^  Id.  510.  The  principal  case  was  cited 
in  Chenery  t.  Palmer,  6  CaL  122,  to  the  point  that  wherever  there  is  no  dis- 
pate  as  to  the  facts,  and  the  law  upon  those  facts  declares  a  transaction  to  be 
fraudulent  and  Yoid,  it  is  not  a  question  for  the  jury;  the  court,  in  such  a 
case,  may  direct  the  jury  how  to  find,  or  set  aside  the  verdict  if  they  find  thr 
contrary.  The  language  of  the  principal  case  in  reference  to  presumption  of 
fraudulent  intent  was  explained  in  SmiUi  v.  Morse,  2  Id.  541,  542,  where  it 
was  held,  that  if  the  court  could  not  set  aside  the  verdict  in  the  principal 
case  where  there  was  acknowledged  presnmptive  evidence  of  fraud,  becanae 
the  presumption  had  been  found  against,  it  could  not  properly  set  aside  a 
verdict  in  favor  of  the  presumption.  If  the  jury  find  a  transaction  frandu- 
lent,  without  any  evidence  to  support  it,  its  finding  will  be  reversed  on  appeal: 
Dodd  V.  McCraw,  46  Am.  Dec  301. 

Fraud,  whsther  mat  sb  Protkd  bt  CiROuicsTAifTiAL  oB  pRESirMFnvx 
Eyidsngb:  See  Hutchinson  v.  Kelly,  39  Am.  Dec.  260;  McDamel  v.  Baca, 
poet,  p.  339;  Briseo  v.  Bronaugh,  46  Id.  108;  White  v.  Trotter,  63  Id.  112,  and 
notes  to  the  two  latter  cases. 

PRBFKBBimAL  AssiONMiENTS,  WHXTUXR  Valid:  See  Denny  v.  Dasui,  48 
Am.  Dec  655;  Arthur  v.  Commercial  etc  Bank,  Id.  719,  and  prior  decisions 
in  notes  to  these  cases;  Afalcom  v.  Hall,  52  Id.  688;  WhiU  v.  Trotter,  53  Id. 
112. 

ASSIONMBNT  GOYERIITQ   PORTION   OF  PROPXRTT   OnLT,    WHJBTmR  VaLID: 

Oraves  v.  Roy,  33  Am.  Dec  568;  and  as  to  the  effect  of  a  reservation  for  the 
benefit  of  the  assignor  himself,  see  Pike  v.  Bacon,  38  Id.  259^  and  prior 
in  note;  PetHbone  v.  Stevens,  Id.  57. 


Salmon  v.  Hoffmean. 

[2  OAUtOBHXA,  188.] 

VBvnn  or  Real  Estate  is  Put  on  Guard  as  to  Title  by  a  oontraot  to 
convey  to  him  lots  "  by  the  same  title  *'  by  which  a  certain  person  ''held 
them  at  the  time  of  his  death;**  sneh  language  is  as  forcible  as  the  legal 
maxim  of  caveat  emptor;  and  it  is  sufficient,  where  he  claims  a  defect  in 
the  title,  that  the  conveyance  placed  him  in  actual  possession  of  the 
premises. 

Rial  Party  in  Interest  being  Plaintiff,  an  objection  that  the  contnct 
in  question  was  made  by  him  ss  agent  for  others  will  not  be  considered. 
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Dud  Inofbbatitk  as  Contxtavcb  is  Good  as  Cortbaot  to  OoisvMr  as 
Against  the  principal,  where  it  is  improperly  execated  by  an  anthoriaed 
agent  in  his  own  name. 

Vkndob  has  Lun  ok  Lakd  Sold  for  the  payment  of  the  porchase  money, 
even  where  the  title  has  been  folly  oonyeyed,  if  he  has  taken  no  seoority 
for  the  payment;  and  the  rights  of  a  vendor  who  has  not  conveyed  the 
title  can  not  be  of  less  efficacy. 

Vbndok's  Position  is  Analogous  to  That  of  MoBHOAOKiy  where  he  has 
not  conveyed  the  title  to  the  land  sold. 

VXNDOR  MAT  INSIST  ON  PaTMXNT  OF  OB  SlOUBITr  FOB  PUBCHASl   MONIT 

on  tendering  a  deed  of  the  land  sold,  as  a  condition  of  delivering  the 
deed. 
RwwiasioN  OF  Ck>NTBACT  CAN  NOT  BB  SouoHT  IN  Equitt  by  a  party  whose 
own  default  canaed  the  only  obstacle  to  its  oompletion,  and  the  other 
party  is  entirely  without  blame. 

AoTXOH  by  the  grantee  of  certain  lots,  claiming  that  the  de- 
fendants' title  nerer  passed  by  a  deed  which  had  been  executed 
for  the  plaintiff's  use,  and  that  the  consideration  for  the  por- 
tion of  the  purchase  money  which  had  been  paid  had  failed, 
and  praying  judgment  for  such  money.  A  contract  for  the  sale 
of  the  lots  in  question  had  been  made  between  one  Henry 
Fisher,  attorney  in  fact  of  the  defendants,  who  were  the  heirs 
of  James  Scott,  and  the  plaintiff,  by  which  the  former  was  to 
conyey  to  the  latter,  on  the  payment  of  a  certain  sum,  **  the  said 
lots  by  the  same  title  by  which  said  James  Scott  held  them  at 
the  time  of  his  death."  The  deed  of  the  premises,  which  was 
afterwards  executed,  and  under  which  the  phdntiff  took  and 
held  possession,  purported  to  be  between  "  Henry  Fisher,  at- 
torney in  fact,  etc.,  of  the  one  part,  and  Mary  Catharine  Salmon, 
of  the  other  part,"  and  was  signed  "  Heniy  Fisher,  attorney  in 
fact  for  the  heirs  of  James  Scott,  deceased."  It  was  alleged  in 
the  complaint,  and  admitted  by  the  answer,  that  this  deed  to 
Mary  Catharine  Salmon,  the  plaintiff's  sister,  was  for  the  use 
of  the  plaintiff.  Subsequently  to  the  execution  of  the  forego- 
ing deed,  the  plaintiff  requested  Fisher  to  procure  the  defend- 
ants to  execute  a  conyeyance  of  the  lots  to  another  person, 
which  was  accordingly  done,  and  tendered  to  the  plaintiff,  on 
payment  of  or  security  for  the  balance  of  the  purchase  price, 
but  the  plaintiff  fidled  or  refused  to  pay  the  money.  The  de- 
fendants, in  their  answer,  again  offered  to  deliyer  a  deed  on 
payment  of  the  purchase  money,  and  set  up  a  counter-claim  for 
the  balance  due,  with  interest.  It  was  farther  found  by  the 
court  that  the  money  paid  by  the  plaintiff  was  furnished  him 
by  seyeral  other  persons  who  were  associated  and  interested 
with  him  in  the  purchase,  and  who  had  neyer  assigned  to  him 
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their  intexeBt  in  such  money.    Judgment  was  rendered  for  the 
defendants,  and  the  plaintiff  appealed. 

Saunders,  Hepburn,  and  Bagley,  for  the  appellant. 

EamUUm  and  MsLane,  for  the  respondents. 

Bj  Court,  HETnENTELDT,  J.  The  defendants  were  the  heirs 
of  James  Scott;  and  in  making  the  contract  which  hasgiren 
rise  to  this  suit,  one  Fisher  was  their  agent.  Fisher,  as  agent, 
contracted  with  the  plaintiff  to  sell  the  lots  in  question  **hj  the 
same  title  by  which  James  Scott  held  them  at  the  time  of  his 
death."  This  language  is  so  specific  as  to  have  put  the  plaintiff 
on  his  guard;  and  is  just  as  forcible  as  the  legal  maxim  of  caveat 
emptor.  This  renders  it  unnecessary  to  inquire  into  the  title 
which  was  acquired  by  James  Scott  in  his  life-time.  It  is  suffi- 
cient that  the  fact  is  f oimd  by  the  court  below  that  the  convey- 
ance of  such  title  placed  the  plaintiff  into  the  actual  possession 
of  the  premises. 

The  question  raised,  that  the  contract  was  made  by  the  plaint- 
iff as  agent  of  Mary  Catharine,  or  of  other  associates,  amounts 
to  nothing;  because  it  is  alleged  in  the  complaint,  and  admitted 
by  the  answer,  that,  as  far  as  Mary  Catharine  is  concerned,  her 
name  was  only  used  for  some  purpose  which  may  have  been 
proper  and  legitimate,  and  that  the  party  really  interested  is  the 
plaintiff.  As  far  as  regards  any  associates  in  the  purchase  which 
he  may  have  had,  the  record  discloses  nothing  which  can  war- 
rant any  conclusion  for  the  court  to  act  upon.  The  case  must, 
therefore,  be  decided  in  the  view  that  the  plaintiff  was  the  act- 
ual and  sole  purchaser  of  the  lots  described  in  the  complaint. 

The  deed  made  by  Fisher  was  improperly  executed;  but  it 
bears  on  its  face  the  evidence  that  this  impropriety  was  the  re- 
sult of  mistake  or  ignorance,  and  negatives  the  idea  of  an  inten- 
tion to  defraud  or  deceive.  He  signs  the  deed  with  his  own 
name,  describing  himself  as  ''attorney  of  the  heirs  of  James 
Scott."  This  was  certainly  irregular  and  informal.  But  it  is 
found  to  be  the  fact  that  Fisher  had  an  actual  and  bona  fide 
power  from  the  heirs  of  Scott  to  sell  the  lots;  that  in  pursuance 
of  that  power  he  did  sell;  and,  therefore,  if  the  deed  which  he 
gave  the  plaintiff  was  inoperative  as  a  deed,  yet  it  was  certainly 
sufficient  to  serve  as  ''  a  note  or  memorandum  in  writing"  of  the 
agreement  between  the  parties;  and  when  to  this  is  added  that 
it  was  accompanied  by  the  delivery  of  the  possession,  there  was 
unquestionably  sufficient  evidence  for  a  court  of  equity  to  have 
decreed  a  specific  performance  of  the  contract,  and  to  have  re- 
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quired  the  heirs  of  Scott  to  convey;  or,  if  they  were  bejond  the 
reach  of  the  court,  then  to  have  made  a  decree  divesting  them 
of  the  title,  and  vesting  it  in  the  plaintiff. 

The  facts  found,  however,  show  that  there  was  no  necessity 
at  any  time  to  drive  the  plaintiff  to  his  remedy  for  specific  per- 
formance; .if  that  were  so,  he  might  with  equal  right  claim  as 
bis  remedy  the  rescission  of  the  contract.  It  seems  that  after 
the  defective  deed  of  Fisher  was  executed,  the  plaintiff  requested 
him  to  have  executed  other  deeds  directly  by  the  heirs  of  Scott, 
and  to  another  person  designated  by  the  plaintiff.  To  this  propo- 
sition a  ready  assent  was  given;  and  the  respondents,  in  accord- 
ance with  the  directions  of  the  plaintiff,  executed  the  deeds,  and 
tendered  them  to  the  plaintiff  on  the  simple  condition  that  he 
should  x)ay  the  balance  of  the  purchase  money,  which  was  then 
due,  or  secure  its  payment  by  a  mortgage  on  the  property,  and 
this  the  plaintiff  failed  or  refused  to  do. 

It  is  a  well-settled  rule,  that  the  vendor  of  real  estate  has  an 
equitable  lien  on  the  land  sold  for  the  payment  of  the  purchase 
money,  even  where  the  title  has  been  fully  conveyed,  if  he  has 
taken  no  security  for  its  payment;  and  the  rights  of  a  vendor 
who  has  not  conveyed  the  title  can  not  be  of  less  efScacy.  It  is 
but  a  just  precaution  on  his  part,  that  he  should  withhold  the 
title  until  the  purchase  money  is  fully  paid;  and  the  law  will 
not  deprive  him  of  the  only  security  which  he  has.  His  posi- 
tion is  analogous  to  that  of  a  mortgagee,  and  he  may  enforce 
his  rights  in  the  same  manner. 

It  is  unnecessaxy  to  decide  anything  as  to  the  effect  of  the  de- 
cision of  this  court  in  the  case  of  Fisher  v.  Salmon^  1  Cal.  413 
[54  Am.  Dec.  297].  That  case  stood  upon  the  facts  then  pre- 
sented to  the  court,  which  were  substantially  different  from  those 
which  have  been  eliminated  in  the  case  before  us. 

The  plaintiff  can  not  be  permitted  to  come  into  a  court  of 
equity,  and  have  relief  by  the  rescission  of  the  contract  against 
the  wishes  of  the  respondents,  when  the  only  obstacle  to  its 
completion  and  fulfillment  was  caused  by  his  own  default,  and 
when  the  other  party  is  entirely  without  blame. 

Let  the  judgment  be  affirmed. 


VxNDU  WITH  Noncx  OF  Dsracnvx  Titlb  Takes  at  his  Own  Risk: 
lAghiy  v.  Shorb,  24  Am.  Dec.  334;  Walker  ▼.  Quigg,  31  Id.  452;  Bohr  v. 
Kmdt,  39  Id.  53.  The  role  of  caveat  emptor  applies  to  a  purchase  of  real 
estate  after  the  conveyance  has  been  executed  and  received:  Oulhtm  v.  Branch 
BoMk,  37  Id.  725. 

Ykkdbx  in  Possession,  mthbtheb  can  bk  BxuKVia>  from  Patuxnt  op 
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PuBOHASB  Pbioi:  See  AbboU  y.  AUm,  7  Am.  Deo.  554;  Baritkamaied  v. 
Case,  13  Id.  92;  OUea  v.  WUliama,  37  Id.  602;  Oam  v.  Bauhaw,  44  Id.  152; 
Vick  V.  Percy,  45  Id.  303,  and  notes  to  the  varioiu  cases. 

VXNDBB  IK    PoeSBSSIOK  IS    ESTOPPBD    FROM    DlCMTINO  VXNDOB*8    TiTLB; 

Larkin  v.  Bank  qf  Mcnigomeryt  33  Am.  Deo.  324;  Ohamplm  y.  DoUon,  53 
Id.  102,  and  notes  thereto;  unless  he  first  makes  a  bona  /de  surrender  of  the 
possession,  and  brings  his  action  to  try  that  title:  Oreeno  v.  Mymson,  31  Id. 
605.  The  principal  case  is  cited  in  Walker  v.  Sedgwick,  8  CaL  403,  to  the 
point  that  in  an  action  to  enforce  a  vendor's  lien,  neither  of  the  parties  conid 
object  for  the  purposes  of  the  suit  that  the  instrument  executed  was  not  a 
conveyance  in  prtBaenti,  where  they  both  treated  it  as  such,  and  possessioo 
was  had  under  it. 

Vbndob^s  Libn  Exists  whbthxb  Land  Contxtbd  or  vox:  See  Manly 
V.  Sltuon,  52  Am.  Deo.  60,  and  note,  where  the  prior  cases  are  collected; 
Conner  v.  Banka,  Id.  209.  The  principal  case  in  dted  in  support  of  his  lien, 
whether  he  has  conveyed  or  simply  contracted  to  convey,  in  Cahoon  v.  Bobit^ 
•on,  6  CU.  226;  HiU  y.  Orig^,  32  Id.  59. 

Vbndob's  Position,  when  Analogous  to  That  of  MoBiiaAOBB.  —  A 
vendor's  lien  diflEers  from  an  equitable  mortgage  in  that  the  latter  is  founded 
upon  an  implied  contract,  while  the  former  is  not:  Wdlbom  v.  fFittianw,  52 
Am.  Dec.  427.  The  principal  case  was  cited  in  Willis  v.  Woeencn^t  22  CaL 
617,  to  the  point  that  the  position  of  a  vendor,  where  the  purchaser  is  in 
possession  under  the  contract,  is  analogous  to  that  of  a  mortgagee;  but  in 
Central  Paei/ic  B,  B.  v.  Mudd,  59  Id.  591,  where  the  principal  case  was  cited 
by  counsel  as  authority  for  the  proposition  that  a  yendor  had  an  equitable 
mortgage  on  the  premises  in  possession  of  the  vendee,  it  was  said  that  it 
clearly  appeared  that  the  latter  only  held  that  the  position  of  one  having  a 
vendor's  lien  was  analogous  to  that  of  a  mortgagee. 

Bbal  Pabtt  in  Intsbbst,  whbn  to  Sub:  See  Tkompsom  y.  OaHwrigld^ 
46  Am.  Deo.  95,  and  notes. 


uwii:ii:^ 


EIlLBUBN  V. 

[2  Oalzvobmia,  146.] 

DiOLABATiomi  OF  Third  Pbrsons  abb  iNADinasiBLB  IN  Bvii>miCB,  except 
in  those  cases  where  they  have  a  joint  interest  with  the  plaintiff  or 
defendant,  or  where  some  legal  relation  exists. 

Admisbibilitt  of  Declarations  of  Third  Pbrsons  must  bb  Estabushbd 
by  the  party  offering  them,  by  showing  the  time  and  drcnmstanoes 
under  which  they  were  made;  and  if  it  does  not  appear  in  the  record 
that  this  was  done,  it  will  be  presumed  that  the  oonrt  below  properiy 
refused  to  admit  them. 

Judombnt  will  not  bb  REysBSED  FOB  Error  where  the  substantial  rights 
of  a  party  are  not  affected. 

NoncB  to  Quit  is  Unnecessary  where  the  relation  of  landlord  and  tenant 
does  not  exist. 

iMPROyBlCBNTS  CAN  NOT  BB  SET  OFF  AGAINST  DAKAOBS  FOB  USB  AND  OOOP- 

PATiON  where  the  defendant  entered  under  a  bond  for  a  deed  finomthe 
pUdntiff. 
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Action  to  recover  possession  of  certain  land  and  three  thou- 
sand dollars  damages.  The  defendant  claimed  in  his  answer 
that  the  plaintiff  and  one  Bale  had  bound  themselves  in  March, 
1847,  to  execute  a  quitclaim  deed  of  the  premises  to  one  Bar- 
nett,  who  was  then  in  possession,  as  soon  as  a  government 
siiTveyor  could  be  obtained  to  make  a  survey,  and  that  Barnett 
was  to  remain  in  possession  until  the  deed  to  him  was  made; 
that  Barnett  in  April,  1849,  conveyed  his  right  by  deed  to  one 
Kellogg,  who  took  possession,  and  who  made  a  conveyance,  in 
April,  1850,  to  the  defendant,  under  which  the  latter  took  pos- 
session; and  that  in  1848  suit  was  brought  by  Barnett  against 
the  plaintiff  and  Bale,  to  compel  a  conveyance  according  to  the 
bond,  and  judgment  was  rendered  in  Bamett's  favor.  The 
answer  further  alleged  that  Bale  was  a  necessary  party,  and  that 
a  surveyor  had  been  appointed,  and  prayed  that  the  plaintiff  be 
decreed  to  convey  to  the  defendant.  On  the  trial  of  the  cause 
by  the  court,  the  documents  mentioned  in  the  answer  were  in- 
troduced in  evidence;  and  the  plaintiff  also  introduced  a  deed 
of  the  premises  made  by  Bale  to  the  plaintiff  in  September, 
1849.  It  appeared  that  owing  to  an  objection  to  the  compe- 
tency of  the  alcalde  a  second  trial  of  the  suit  mentioned  in  the 
answer  had  been  held  and  a  similar  judgment  given,  which, 
however,  was  reversed  on  appeal  and  the  cause  remanded  to  the 
district  court.  The  defendant  proved  possession,  as  stated  in 
the  answer,  and  improvements  made  by  him  to  the  value  of 
two  thousand  dollars;  but  his  offer  to  prove  Bale's  declarations 
that  Barnett  had  complied  with  the  bond,  and  was  entitled  to  a 
deed,  was  rejected.  It  was  decided  by  the  court,  among  other 
things  sufficiently  appearing  in  the  opinion,  that  a  landlord's 
title  can  not  be  disputed  by  a  tenant  holding  over,  and  as  both 
parties  claimed  under  Bale,  the  tatter's  title  was  not  in  question, 
and  that  Barnett  was  in  possession  under  Bale,  and  until  Bar- 
nett received  a  deed  from  the  latter,  Bamett's  possession  was 
the  possession  of  the  holder  of  the  absolute  title  from  Bale, 
who  was  the  plaintiff.  Judgment  was  given  for  the  plaintiff 
for  possession,  eight  hundred  dollars  damages,  and  costs,  and 
the  defendant  appealed. 


M.  N.  Morriwn^  for  the  appellant. 

BoU»  and  EmmeH,  for  the  respondent. 

By  Oourt,  Lyons,  0.  J.    The  first  question  is.  Did  the  court 
below  properly  refuse  the  evidence  of  Bale's  declaration  ?    It  is 
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well  settled  that  the  declarations  of  third  persons,  not  parties  to 
the  record,  can  not  be  admitted  in  evidence,  except  in  those 
cases  where  they  have  a  joint  interest  with  the  plaintiff  or  de- 
fendant, or  where  some  legal  relation,  such  as  that  of  partners, 
exists.  "Wherever  such  declarations,  which,  prima/acie,  are  in- 
admissible, are  sought  to  be  introduced,  the  party  offering  them 
must  establish  their  admissibility  by  showing  the  time  and  cir- 
cumstances under  which  they  were  made.  The  declarations  of 
Bale,  if  made  before  the  transfer  to  Eilbum,  might  have  been 
admissible;  but  if  made  afterwards,  could  not  be  used  as  evi- 
dence against  him.  The  time  when  these  declarations  were 
made  nowhere  appears  in  the  record;  and  we  are  compelled  to 
presume  the  court  below  properly  refused  to  admit  them. 

It  was  not  necessary  for  the  plaintiff  to  set  forth  any  transactions 
relating  to  the  bond.  He  might  have  recovered  upon  proof  of 
possession.  The  issue  must  be  determined  from  the  pleadings 
in  the  cause;  and  the  finding  of  the  court,  sitting  as  a  jury,  is 
conclusive  as  to  the  facts.  The  court  below  seems  to  have  mis- 
taken the  law,  and  treated  the  parties  as  if  the  relation  of  land- 
lord and  tenant  existed.  This  does  not,  however,  affect  the 
substantial  rights  of  the  defendant  The  parties  oould  not  be 
considered  as  landlord  and  tenant,  and  no  notice  to  quit  was 
necessary. 

The  court  below  properly  refused  to  allow  the  value  of  the 
improvements  as  a  set-off  to  the  damages  proved.  A  defendant 
entering  into  possession  under  a  bond  for  a  deed  from  the 
plaintiff  can  not  be  considered  as  holding  adversely  under  color 
of  title. 

Judgment  of  the  court  below  afiirmed,  with  costs. 


Declaration  of  TmBD  Persons,  when  Admissible. — ^When  a  part  of 
the  res  geatoe:  Tenney  v.  Evans^  40  Am.  Dec.  194;  SicvaU  ▼.  Fhrmen^  and 
MtehoMC^  Bank,  47  Id.  85;  WhiU  v.  MorUm,  52  Id.  75;  WaUer  ▼.  Oemani, 
63  Id.  491 ;  when  made  by  an  agent:  CuntUngham  v.  Cochran^  62  Id.  230; 
Matccr  V.  Broum,  Id.  303;  Moore  v.  BeUis,  53  Id.  771;  Innis  v.  Steamer  Sen- 
u^r,  54  Id.  305;  by  a  wife:  Caateel  v.  Ccuiecl,  44  Id.  763;  Jones  v.  McKee, 
45  Id.  661;  by  a  former  owner:  Padgett  ▼.  Lawrence,  40  Id.  232;  Wormll  v. 
Parmelee,  49  Id.  350;  Masters  v.  Vamer's  Ex'rHy  50  Id.  114;  Maxwell  v. 
Harrison,  52  Id.  385;  Settle  y.  Alison,  Id.  393;  by  a  partner:  Dixon  v.  Hood, 
38  Id.  461;  Cfrajlon  Bank  v.  Moore,  Id.  478;  by  a  joint  tenant:  Darling  v. 
Bryant,  52  Id.  162;  by  a  conspirator  or  person  engaged  in  a  fraudulent  trans- 
action: Stovall  V.  Farmers'  aaid  Mechanics'  Bank,  Al  Id.  85;  by  a  priDcipal 
Rgainst  his  surety:  Stephens  v.  Crawford,  44  Id.  680;  by  the  drawer  of  a  bill: 
Whitrford  v.  Burckmyer,  39  Id.  640;  by  a  father:  Lyon  v.  BolUng,  48  Id. 
122;  and  see  the  notes  to  the  preceding  cases. 
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JuDOMBirr  NOT  Rbtersxd  for  Ekbor  not  Pkejudicial:  Johnson  t. 
EvanSt  60  Am.  Dec.  668,  and  note;  Kohn  v.  Schooner  BenaUance,  52  Id.  577; 
MePherwn  t.  MePheraon,  53  Id.  416. 

NonoB  TO  Quit,  when  Necessary:  See  Stedman  v.  Mcintosh,  42  An. 
Dec.  122,  and  note  coosidering  the  qaestion;  Mcraman*s  Heirs  v.  CaMweWs 
Heirs,  46  Id.  537.  The  principal  case  is  cited  in  Dodge  v.  WcUley,  22  Cal. 
229,  to  the  point  that  where  a  person  conveys  property  by  a  warranty  deed, 
and  remains  in  possession,  he  is  not  entitled  to  notice  to  qnit  and  demand  of 
possession  before  the  commencement  of  an  action  to  eject  him. 

Vendee's  Right  to  Compensation  fob  Improvements:  See  Richardson 
▼.  McKinson,  12  Am.  Dec.  308,  and  note  considering  the  question;  Or\ffiih  v. 
Deftew,  13  Id.  141;  Shreve  v.  Orimes,  14  Id.  117;  Ewing  v.  Hcmdleyy  Id.  140; 
AfcGampbell  v.  McCampbell,  15  Id.  48;  lYench  v.  Seely,  32  Id.  758;  Herring 
V.  PoUard's  Ex*rs,  40  Id.  653;  Martin  v.  Atkinson,  50  Id.  403. 

Principal  gass  is  also  cited  in  Morgan  v.  Hugg,  5  GaL  410,  as  holding 
the  general  doctrine  that  error  relied  on  most  be  olearly  and  affirmatively 
shown. 


Belt  v.  Mehen. 

[2  GALnPOBSXA,  160.] 

Mistake  will  not  be  Corrected  in  Equttt  where  the  parties  to  an  in- 
ttmment  have  equal  knowledge,  or  eqnal  meana  of  obtaining  knowl- 
edge, of  the  mistake,  and  there  has  been  no  concealment,  surprise^  or 
imposition. 

MiSTAKB  will  not  BE  CORRECTED  IN  Equitt  where  it  arises  from  the 
laches  of  the  plaintiff  and  the  ignorance  of  the  defendant;  the  means  of 
information  being  equally  open  to  both  parties. 

Suit  to  correct  articles  of  agreement  dissolving  a  partnership, 
aUeging  frand  and  mistake.    The  opinion  states  the  facts. 

J.  K,  Irving,  for  the  appellant. 

Thomas  cmd  Morse,  for  the  respondent. 

By  Court,  Mitbbat,  C.  J.  Previously  to  the  commencement  of 
this  action,  the  plaintiff  and  defendant,  who  had  been  partners 
in  mercantile  business,  by  articles  of  agreement,  dissolved  the 
partnership,  adjusted  the  debts,  and  distributed  the  assets  of 
the  firm.  After  the  dissolution,  the  plaintiff  brought  his  ac- 
tion in  the  court  below  to  recover  the  sum  of  five  thousand  two 
hundred  and  seventy-three  dollars  and  fifty  cents,  which  sum 
he  alleged  had  been  fraudulentiy  and  falsely  entered  in  the 
books  of  the  firm  to  the  credit  of  the  defendant,  and  charged 
to  the  plaintiff,  and  was  allowed  by  him  through  ignorance  and 
mistake  in  the  settiement  of  the  partnership  accounts.  The 
court  below,  sitting  as  a  jury,  found  the  fact  of  mistake,  but 
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that  there  was  no  eyidence  of  fraud;  and  rendered  a  judgment 
for  the  defendant. 

It  appears  from  the  opinion  of  the  court,  as  well  as  from  the 
testimony,  that  the  defendant  was  an  illiterate  man,  unable  to 
write,  and  that  all  the  entries  were  consequently  made  by  his 
clerk.  The  books  were  kept  in  an  irregular  manner,  and  the 
plaintiff,  who  was  a  good  business  man,  had  access  to  and  was 
in  the  habit  of  inspecting  them.  Mistake  or  ignorance  of  fact 
is  said  to  be  the  proper  subject  for  relief  when  the  fact  "  con- 
stitutes a  material  ingredient  in  the  contract  of  the  parties,  and 
disappoints  their  intention  by  mutual  error,  or  where  it  is  incon- 
sistent with  good  faith.  But  where  each  party  is  innocent,  and 
there  is  no  concealment  of  facts  which  the  other  party  ought  or 
has  a  right  to  know,  and  no  surprise  or  imposition  exists,  the 
mistake,  whether  mutual  or  unilateral,  is  treated  as  laying  no 
foundation  for  equitable  interference,  and  is  strictly  damnum 
<ib8que  injuria"  It  does  not  appear  from  the  record  upon  what 
particular  basis  the  partnership  was  dissolved  and  the  assets 
distributed;  so  that  we  are  left  to  speculate  whether  this  par- 
ticular item  entered  into  the  contract  as  a  material  inducement. 
For  aught  that  appears,  it  may  have  been  known  and  acted 
upon.  It  is  likewise  a  principle,  that  where  the  fact  and  the 
source  of  information  are  equally  open  to  both,  each  parly  is 
bound  to  avail  himself  of  such  information;  and  where  the  fact 
is  unknown  to  both,  and  the  parties  have  had  equal  means  of 
information,  if  they  have  acted  in  good  faith,  equify  will  not 
interfere.  It  does  not  appear  that  the  defendant  knew  of  the 
entry.  In  fact,  the  judgment  of  the  court  finding  there  was  no 
fraud  negatives  any  presumption  of  such  knowledge  or  con- 
<;ealment  of  it  upon  his  part.  The  mistake,  if  it  was  material, 
might  have  been  corrected  by  a  reference  to  the  books;  and  it 
would  not  be  unfair,  from  the  relation  of  the  parties,  to  pre- 
sume that  it  was  immaterial  or  known  to  the  plaintiff.  We  are 
of  opinion  there  is  not  sufficient  cause  shown  for  reviving  this 
claim,  and  disturbing  the  written  agreement  of  the  parties,  as 
the  mistake  doubUess  arose  from  the  ignorance  of  the  defend- 
ant and  the  laches  of  the  plaintiff. 

Judgment  affirmed,  vdth  costs. 


MiflTAKB,  WHXH  Rbuevsd  aoainst  vx  EQinTT.— In  geoflnJ,  see  Cham- 
herkUn  v.  Thampmm^  26  Am.  Dec  390,  and  prior  cuee  in  note;  Brown  t. 
Bonfier,  31  Id.  637;  Champlin  v.  Lajftin,  Id.  382;  Moore  v.  Vick,  32  Id.  301; 
BeardOey  v.  Knight,  33  Id.  103;  Newcomer  v.  KUnt,  37  Id.  74;  WiUu  v.  //cfw- 
4er9im,  38  Id.  120;  McNaftghten  v.  PaHridgt,  Id.  731;  EvcmJU  v.  5lrocie'« 
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Adm*r,  Id.  744;  WkUe  r.WiUtm,  39  Id.  437;  Jenla  v.  Fi-Uz,  42  Id.  227;  0«- 
4>om  ▼.  Phdpst  48  Id.  133;  LeaviU  v.  Pabner,  51  Id.  333.  As  to  whether  a 
mistake  of  law,  made  with  fall  knowledge  of  the  facts,  and  unmixed  with 
fraud,  snrpriae,  etc,  will  he  relieved  against,  see  SHorrs  ▼.  Barber^  10  Id. 
316,  and  note;  Lawrence  v.  Beauiden^  23  Id.  155,  and  note;  Cfood  v.  Htrr,  42 
Id.  236;  Trigg  v.  Bead,  Id.  447,  and  note.  In  McCobb  v.  Bichardsan,  41  Id. 
^4,  it  was  held  that  equity  would  not  relieve  a  vendee  against  mistake  where 
€qual  information  touching  the  nature  and  condition  of  the  land  sold  was 
possessed  hy  both  parties,  and  the  vendor  acted  with  entire  good  faith;  and 
iu  Juzan  v.  Taulmin,  44  Id.  448,  it  was  held  that  whether  a  contract  was 
•entered  into  under  mistake  of  law  or  fact  was  immaterial,  where  it  was  clear 
that  it  was  made  in  good  faith,  each  party  possessing  equal  information,  or 
At  least  equal  means  of  acquiring  knowledge,  and  neither  having 
towards  the  other  any  unfairness  or  deception. 


People  v.  Gbayobopt. 

[9  OAUVOBim,  948.] 

firATUTOBT  RxMEDT  MUST  BB  PuBSUED  where  both  the  right  and  the  rem- 
edy are  given  by  statute;  although  if  the  right  existed  at  common  law, 
and  a  remedy  is  given  by  statute,  the  latter  is  regarded  as  cumulative, 
and  either  remedy  might  be  pursued. 

AorioN  OF  Debt  will  not  Lie  to  Bbooveb  Amouht  of  License  for  the 
keeping  of  a  gaming-table,  where  the  license  act  does  not  provide  for 
such  action.  The  statute  must  be  strictly  followed,  and  the  only  remedy 
is  by  indictment. 

Action  by  a  district  attorney  against  the  defendant,  a  keeper 
of  gaming-tables^  alleging  that  the  latter  had  not  made  applica- 
tion for  a  license  therefor^  and  seeking  to  recover  of  him  the 
amount  due.  The  defendant  demurred  to  the  complaint,  and 
from  the  order  overruling  the  demurrer  he  appealed. 

8.  J.  MMf  for  the  appellant. 

8.  O.  Hastings,  aUamey  general,  for  the  respondents. 

By  Oourt^  Mubbay»  C.  J.  The  only  question  in  this  case 
oeoessary  for  our  examination  is,  whether  the  state  can  maintain 
an  action  of  debt,  under  the  act  to  license  gaming,  passed  March 
14, 1851,  against  persons  keeping  gaming-houses  without  having 
procured  a  license  as  provided  by  the  act.  The  act  referred  to 
makes  the  keeping  a  gaming-table  without  a  Ucense  a  misde- 
meanor; and  the  party,  on  conviction,  punishable  by  a  fine  of 
not  less  than  one  hundred  dollars,  nor  more  than  one  thousand 
dollars,  or  imprisonment  in  the  county  jail  for  not  less  than 
three  nor  more  than  six  months.  There  is  no  other  penalty 
provided;  nor  any  provision  in  the  statute  authorizing  a  civil 
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action  to  recover  the  amoant  of  the  license.  Where  a  right  is 
given  and  a  remedy  provided  by  statute,  the  remedy  so  pro- 
vided must  be  pursued.  It  is  true,  if  the  right  existed  at  com- 
mon law,  the  plaintiff  might  pursue  either  remedy,  the  statutory 
one  being  regarded  merely  as  cumulative.  Here  a  new  and  in- 
dependent obligation  has  been  created;  and  the  statute  must  be 
strictly  followed.  An  action  of  debt  will  not  lie  against  the 
defendant,  as  upon  a  penal  statute.  The  x>enalty  is  not  certain; 
and  the  law  has  made  no  provision  for  the  mode  of  prosecuting 
such  an  action.  The  only  remedy  is  by  indictment. 
Judgment  reversed. 


Statutort  Remedy,  when  Cumulative. — Remedies  are  oamubitive  where 
a  statute  gives  a  remedy  with  a  penalty,  and  a  previons  common-law  remedy 
exists:  Dygert  v.  Sehenek,  35  Am.  Dec.  675;  and  see  Aldridi  v.  CkeBhirt  B, 
i?.,  53  Id.  212,  and  note,  as  to  when  a  party  is  oonfined  to  his  statutory  rem- 
edy for  damages  occasioned  by  the  doing  of  authorized  acts.  The  principal 
case  was  followed  in  People  v.  Uaynes^  3  Cal.  367,  in  holding  that  an  action 
can  not  be  maintained  against  the  keeper  of  a  gaming-house  to  recover  the 
amount  required  by  law  for  a  license,  which  he  had  neglected  to  obtain;  and 
in  Ward  v.  Sevtratnct^  7  Id.  120,  where  an  action  was  brought  by  the  owner 
of  a  ferry  against  the  defendants  for  running  a  ferry-boat  within  a  certain 
distance  of  the  former  without  a  license,  as  prescribed  by  statute;  the  court 
holding  in  the  latter  case  that  where  a  new  right  is  introduced  by  statute, 
the  party  complaining  of  its  violation  is  confined  to  the  statutory  remedy, 
but  if  the  light  existed  at  common  law,  the  remedy  provided  by  statute  was 
merely  cumulative.  The  principal  case  was  cited  in  SiaU  v.  PouUertr,  16 
Id.  526,  as  being  a  strong  case  in  favor  of  the  proposition  that  an  action  of 
debt  would  not  lie  ag»inst  an  auctioneer  under  the  revenue  act  for  the  duty 
imposed  thereby;  but  it  was  held  that  this  authority,  with  others,  was  not 
inooDsistent  with  the  principle,  that  when  a  statute  oasts  upon  a  party  an 
obligation  to  pay  money  to  particular  persons,  without  providing  a  remedy 
for  its  recovery,  an  action  of  debt  will  lie. 


Benedict  v.  Bbay. 

[3  Galzfobnxa.  261.] 

Attaormemt  oak  not  be  Issued  nob  Bond  Taken  by  a  justice  who  has 
no  jurisdiction  of  the  amount  claimed,  and  an  action  can  not  be  main- 
tained on  the  bond  for  injuries  sustained  by  the  attachment. 

Attachment  Bond  is  Void  a  Taken  aitsb  Dismissal  of  Attachment; 
it  is  the  antecedent  of  the  attachment  and  accompanies  the  affidavit, 
which  must  be  made  before  the  writ  is  issued. 

AonoN  ON  Attachment  Bond  can  not  be  Maintained  where  the  levy 
was  disregarded  from  the  first,  and  no  evidence  exists  that  the  mere  fact 
of  the  levy  caused  actual  injury. 
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Causes  of  Action  Skt  fobth  in  Complaint  can  be  Rbooyerbd  upon 
Only;  and  ooncarrent  and  intimate  causes  of  action  can  not  as  a  matter 
of  coarse  be  given  in  evidence,  nor  made  the  basis  of  a  verdict,  under  the 
act  which  declares  that  "  there  shall  be  but  one  form  of  civil  action." 

Action,  alleging  that  the  defendants,  well  knowing  that  the 
plaintiff  was  not  indebted  to  them,  but  intending  to  injure  hiiu, 
bad  brought  suit  against  him  before  a  justice,  claiming  an  in- 
debtedness of  one  thousand  dollars;  and  had  procured  a  writ 
of  attachment  to  be  issued  against  his  goods  and  chattels, 
whereby  he  was  greatlj  injured  in  his  credit  and  lost  the  use 
and  benefit  of  the  chattels  so  seized;  and  further,  that  at  the 
time  of  suing  out  the  writ  the  defendants  executed  a  bond  to 
tlie  plaintiff  to  prosecute  the  action,  and  if  they  failed  to  do  so 
they  would  forfeit  the  sum  of  two  thousand  dollars;  but  that 
the  suit  had  been  discontinued,  and  by  reason  of  the  premises 
the  plaintiff  had  been  greatly  injured  and  suffered  damage  to 
the  extent  of  two  thousand  dollars,  the  amount  of  the  bond,  for 
which  sum  judgment  was  prayed  against  the  defendants.  The 
answer  averred  the  defendants'  belief  of  the  plaintiff's  indebted- 
ness to  them  for  Trilling  their  stock  at  the  time  of  suing  out  the 
attachment,  and  denied  that  any  damage  was  suffered  by  the 
plaintiff.  A  motion  was  made  to  dismiss  the  action,  on  the 
.ground  that  the  complaint  did  not  state  a  cause  of  action,  and 
that  the  bond  was  void,  it  being  admitted  that  the  bond  was  exe- 
cuted August  27,  1851,  after  the  attachment  had  issued;  but 
the  motion  was  overruled.  It  appeared  on  the  trial  that  the 
Attachment  was  issued  August  23d,  delivered  to  the  constable  on 
Sunday,  August  24th,  and  on  the  following  day  the  attachment 
was  dismissed  by  the  defendants,  the  plaintiffs  in  the  action. 
The  levy  was  made  on  the  Sunday  by  seizing  the  house  and 
stock  of  the  plaintiff,  the  defendant  in  the  action,  he  being  a 
but-cher;  and  on  the  same  day  the  plaintiff  was  arrested  for 
grand  larceny  by  the  same  officer,  and  taken  before  the  same 
justice,  to  whom  he  gave  his  property  in  place  of  bail.  The 
man  placed  in  possession  was  informed  by  the  justice  on  the 
following  Wednesday  that  the  attachment  was  dismissed,  but 
the  property  was  held  until  the  ensuing  Sunday  as  security  for 
the  plaintiff's  appearance  to  answer  the  criminal  charge.  The 
bond  in  question  bound  the  obligors  to  the  plaintiff  in  the  sum 
of  two  thousand  dollars  **  to  prosecute  the  suit  now  begun,  etc., 
to  its  legal  termination,"  or,  *'  on  failure  of  said  prosecution,  to 
pay  said  Benedict  all  damages  resulting  from  suing  out  and 
levying  an  attachment  on  the  goods  and  chattels  in  the  above- 
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mentioned  snit.''  The  plaintiff  had  a  yerdiot  for  fhe  damages 
claimed*  judgment  was  rendered  accordingly,  and  a  motion  for 
a  new  trial  was  oyerruled. 

E.  J.  G.  Ketjoen,  for  the  appellants. 

Janes,  Noyea,  and  Barber,  for  the  respondent. 

By  Court,  Andebson,  J.  (after  stating  the  facts).  The  magia* 
trate  had  do  jurisdiction  to  the  extent  of  the  debt  claimed^ 
which  was  one  thousand  dollars.  He  had  no  authority  to  issue 
the  attachment,  nor  to  take  the  bond  upon  which  the  suit  is- 
brought;  and  that  bond  was  taken  after  the  dismissal  of  the 
attachment  by  the  appellants. 

The  respondent  exercised  full  authority  over  his  property^ 
which  had  been  levied  ou  under  the  attachment;  and  that  on 
the  day  of  the  levy.  He  disposed  of  it  for  his  convenience  and 
legal  relief,  and  it  was  so  received  by  the  magistrate;  and  the 
appellants  do  not  appear  to  have  held  any  control  over  it  what* 
ever.  However  much  the  respondent  may  have  been  injured  in 
point  of  feeling,  there  does  not  appear  to  have  been  any  legal 
ground  upon  which  to  rest  this  particular  action;  and  no  juiy 
can  be  permitted  to  pass  so  entirely  beyond  the  record  as  to 
put  their  finding  at  total  variance  with  the  declaration.  That 
rested  exclusively  upon  the  bond,  and  no  other  cause  of  action 
is  assigned.  The  verdict  evidentiy  looks  to  injuries  which  were 
no  further  connected  with  the  attachment  than  as  being  con- 
current in  point  of  time;  and  whether  the  appellants,  or  others^ 
were  the  parties  liable  for  such  other  damages  for  a  different 
cause,  it  is  certain  that  they  were  under  no  legal  liability  on  this 
bond.  It  was  inoperative  and  could  by  no  rule  of  law  be 
made  to  take  a  retroactive  application  under  the  circumstances. 

The  bond  is  the  antecedent  of  the  attachment,  and  accom- 
panies in  point  of  time  the  affidavit  which  must  be  made  before 
the  writ  is  issued.  It  depends  for  its  legal  effect  upon  the  writ. 
If  no  writ  were  issued,  such  a  bond  would  be  null  and  void. 
It  could  have  no  effect  except  as  connected  with  the  attachment. 
They  exist  together.  The  relations  which  the  statute  has  estab- 
lished between  the  affidavit,  the  attachment,  and  the  bond  will 
be  found  fully  stated  in  the  last  volume  of  the  statutes,  pp.  68,. 
69,  sees.  121,  122. 

The  justice  in  this  case  had  no  authority  to  issue  an  attach- 
ment, or  to  take  such  a  bond  founded  upon  it.  He  was,  under 
our  statutes,  totally  without  jurisdiction,  raiione  maiericB.     A 
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bond  exacted  by  an  o£Soer  when  he  has  no  authority  to  require 
it  is  void:  Thompson  v.  Lockwood,  15  Johns.  266.  There  are 
other  authorities  to  the  same  point. 

However,  the  attachment  and  levy  had  been  vacated  by  the 
joint  act  of  the  respondent,  the  justice,  and  the  sheriff.  It  is 
obvious  that  the  levy  was  disregarded  from  the  first,  and  the  act 
of  vacation  was  on  the  same  day,  and  within  a  few  hours  of  the 
levy.  This  fraction  of  time,  in  the  absence  of  actual  damages, 
under  the  circumstances,  even  if  all  the  proceedings  had  ema- 
nated from  an  o£Scer  having  competent  jurisdiction,  and  the 
respondent,  the  court,  and  the  sheriff  had  treated  the  process 
in  like  manner,  as  in  this  case,  would  have  been  fatal  to  any 
legal  claim  for  recovciy  against  the  appellants.  A  /oriiori, 
where  there  was  no  authority,  the  reason  for  this  would  be  much 
stronger. 

The  cause  of  injury  must  proceed  out  of  the  attachment. 
Where,  however,  that  was  made  by  the  particular  parties  men- 
tioned (the  respondent  being  the  chief  actor)  inoperative,  and 
no  evidence  existing  that  the  mere  fact  of  the  levy  had  caused 
actual  injury,  the  bond  having  been  taken  without  authority, 
and  no  attachment  upon  which  to  rest,  nor  any  of  its  effects  and 
consequences  to  relieve  against,  was  void  db  initio,  and  it  would 
be  in  the  face  of  all  legal  precedent  and  sound  policy  for  this 
court  to  give  its  sanction  to  a  judgment  founded  upon  such  an 
attachment  and  such  a  bond. 

Our  statute  has  prescribed  who  may  issue  an  attachment,  and 
take  the  proper  bond,  and  under  what  circumstances.  This 
must  be  respected.  The  court  can  not  change  the  law.  We 
can  only  administer  it.  Eveiy  ofScer  is  presumed  to  know  his 
duty.  If  he  does  not,  and  transcends  his  powers,  the  responsi- 
bility would  rest  with  him;  and  the  case  would  have  to  be 
peculiar,  and  coming  within  such  other  legal  considerations  as 
would  justify  this  court,  before  it  would  hold  a  suitor  subject  to 
share  the  consequences  proceeding  from  the  wrong  doing  of  a 
magistrate  without  authority. 

Upon  the  trial  of  this  case  the  bond  was  not  legal  evidence, 
for  the  plain  reason  that  it  was  void;  and  the  court  ought  to 
have  so  ruled.  Upon  the  face  of  the  record  it  is  apparent  that 
the  court  below  ought  to  have  dismissed  the  suit,  and  saved  the 
party  from  any  unnecessary  accumulation  of  costs.  The  court 
erred  in  not  granting  the  motion  to  dismiss. 

There  was  also  a  motion  for  a  new  trial.  This  was  refused 
It  ought  to  have  been  granted.     It  is  not  the  province  of  thia 
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court  to  point  out  the  particular  proceedings  which  ought  to 
have  been  adopted.  It  is  enough  that  there  is  no  wrong  for 
which  there  may  not  be  ample  redress.  But  we  can  not  perrert 
legal  remedies.  This  would  be  a  species  of  judicial  legislation. 
It  is  a  mistake  to  suppose  that,  because  the  statute  of  1851  sets 
out  with  declaring  that  there  shall  be  but  one  form  of  civil  ac- 
tion, that  therefore  when  a  party  declares  upon  a  certain  cause 
of  injury  for  redress,  that  other  causes  which  were  concurrent 
and  intimate  with  it  may,  as  a  matter  of  course,  either  be  given 
in  evidence  or  made  the  basis  of  the  verdict.  Justice  requires 
that  parties  should  be  confined  to  that  to  which  they  are  entitled 
within  their  pleadings.  In  this  case,  according  to  the  averments 
in  the  complaint,  there  was  no  legal  ground  upon  which  to  rest 
a  verdict.  It  is  true  that  it  was  in  evidence  that  the  respondent 
had  suffered  injury,  at  the  same  time,  from  the  prosecution  of  a 
charge  of  felony,  of  which  he  was  acquitted;  and  if  this  was 
done  upon  proper  proof,  it  gave  to  it  force  and  authorify  in  a 
different  direction;  but  there  was  no  legal  rule  by  which  it 
shoidd  have  been  allowed  to  connect  itself  with  and  control  the 
case  made  under  the  declaration.    Exactly  the  contrazy. 

Our  decision  is,  that  the  judgment  of  the  court  below  be  re- 
versed; and  it  is  ordered  that  the  case  be  dismissed,  with  costs 
to  the  respondent. 

Bonds  Taken  withoot  Authoritt  abb  Void.  A  recognimnoe  of  spe- 
cial bail,  taken  by  a  sheriff  out  of  his  county,  is  extra-offidal  and  void: 
Harris  t.  Simpson,  14  Am.  Dec.  101;  and  see  the  note  to  this  case  on  bail 
bonds  taken  without  authority.  A  bond  taken  colore  officii  by  a  sheriff,  for 
the  performance  of  conditions  unauthorized  by  statute,  is  void:  Smith  v. 
AUen,  21  Id.  33.  See  also  CUwsen  ▼.  Shaw,  30  Id.  33d.  The  principal  case 
is  quoted  with  approval  in  Caffrey  y.  Dudgeon,  38  Ind.  516,  to  the  point  that 
A  justice  of  the  peace  can  not  approve  a  bond  in  replevin  for  property,  the 
v^ue  of  which  exceeds  his  jurisdiction — ^the  bond  is  void,  and  no  action  can 
be  maintained  thereon;  it  was  cited  in  Butler  v.  WaxUey,  15  Id.  507>  among 
others,  to  the  point  that  bonds  given  where  unauthorized  by  law,  or  to  obtain 
the  issuing  of  a  writ  in  a  case  where  the  court  had  no  jurisdiction,  are  void, 
but  distinguished  in  that  the  bond  given  in  the  case  at  bar  was  executed  in  a 
cause  of  which  the  court  had  jurisdiction;  and  in  People  v.  Slo€um^  1  Idaho, 
0.  S.,  71t  while  its  doctrine  M^as  approved,  it  was  held  that  the  case  bore  little 
analogy  to  one  where  an  official  gave  a  bond,  but  of  less  stringency  than  that 
required  by  law,  and  sought  exemption  from  liability  under  it  on  this  ground. 


July,  1852.]         Hutchinson  v.  Wetmork.  887 

Hutchinson  v.  Wetmorel 

[2  Oaixtobnia,  810.] 

AonON  VOB  SxBviCES  Actually  P£bfokmed  can  not  bk  Maintain  kd  by 
0Q6  who  voluntarily  abandons  the  work  before  its  oompletion,  where  he 
has  agreed  to  labor  for  a  certain  period  at  anch  a  price,  or  to  perform 
certain  servioea  for  such  an  amount. 

CoNTBAcr  IS  Entibb,  and  Valux  op  Pabt  of  Skbviges  Pbbvokmbd  can 
not  bx  Bxooyxbed  by  an  employee  who  abandons  the  contract  before 
its  e^qpiration  without  the  employer's  fault,  where  the  employee  agroed 
to  labor  for  eight  months,  at  a  certain  rate  per  month  for  himself  and 
for  his  wife,  the  employer  to  give  his  note  at  the  end  of  four  months, 
payable  at  the  expiration  of  the  term  of  service,  and  until  which  time 
the  wages  of  the  last  four  months  were  not  to  be  paid. 

AonoN  to  recover  the  value  of  services  rendered.  The  facts 
appear  in  the  opinion. 

Curry  y  for  the  apx)ellant. 

Bakings,  for  the  respondent. 

By  Court,  Mubbat,  C.  J.  This  was  an  action  of  indebUatus 
aswmpaU,  brought  bj  the  plaintiff  to  recover  the  value  of  the 
services  of  himself  and  wife,  for  four  months'  labor  upon  and 
about  the  farm  of  the  defendant. 

The  bill  of  exceptions  shows  that  the  plaintiff  agreed  to  labor 
for  eight  months  at  the  rate  of  one  hundred  dollars  a  month  for 
himself,  and  one  hundred  dollars  for  his  wife;  that  at  the  expira- 
tion of  four  months  he  abandoned  his  contract,  without  any 
fault  of  the  defendant;  that  by  the  agreement  the  defendant 
was  to  give  the  plaintiff  his  note  at  the  end  of  four  months,  pay- 
able at  the  expiration  of  his  term  of  service;  and  that  the  wages 
for  the  last  four  months  were  not  to  be  paid  until  the  expiration 
of  eight  months  from  the  commencement  of  his  contract. 

The  court  below  sitting  as  a  jury  found  that  the  plaintiff  had 
engaged  to  work  for  eight  months,  and  gave  a  judgment  for  tho 
plaintiff  for  four  months'  services,  deducting  two  hundred  dollars 
damages  sustained  by  reason  of  his  leaving  the  employment  of 
the  defendant;  from  which  the  defendant  appealed. 

The  only  question  for  our  determination  in  this  case  is, 
whether  the  contract  was  an  entirely  or  not.  The  rule  is  well 
settled,  that  where  a  person  agrees  to  work  for  a  certain  period 
at  such  a  price,  or  to  perform  certain  services  for  such  an  amount, 
he  can  not  break  off  at  his  own  pleasure,  and  maintain  an  action 
lor  the  work  as  far  as  he  has  gone.     "A  strict  performance  is  a 
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condiiioii  precedent,  and  unless  the  servant  performs  it  to  the 
utmost  of  his  capacity,  he  can  recover  nothing,  but  is  liable 
himself  for  a  breach  of  the  contract:"  McMillan  y.  Vanderlip,  12 
Johns.  165  [7  Am.  Dec.  299]. 

It  is  true,  where  the  contract  is  not  entire,  when  by  the  terms 
of  the  contract  payment  may  be  demanded  for  part  perfonnance, 
an  action  lies  for  money  due  for  such  part  performance. 

Where  M.  agreed  to  work  for  B.  for  eight  months  for  one 
hundred  and  four  dollars,  or  thirteen  dollars  per  month,  and 
worked  two  months  and  left,  refusing  to  work  any  longer,  it 
was  held  that  the  contract  was  entire  for  eight  months  at  a  stip- 
ulated price,  and  that  there  was  no  modification  or  rescission  of 
it;  that  M.  had  no  claim  until  the  expiration  of  the  eight  months, 
and  the  work  was  a  condition  precedent  to  payment:  Beab  v. 
Moor,  19  Johns.  337. 

In  the  present  case,  it  appears  that- the  duration  of  the  ser- 
vices was  an  important  consideration  with  the  defendant  in  en- 
tering into  the  contract;  and  that  he  had  endeavored  to  protect 
himself  from  desertion,  or  a  violation  of  the  agreement,  by  re- 
serving the  payment  until  the  expiration  of  the  eight  months. 
For  aught  this  court  knows,  the  wages  stipulated  may  have  been 
more,  in  consequence  of  the  term,  or  the  services  of  the  plaint- 
iff only  valuable  in  view  of  the  whole  time.  It  certainly  does 
appear,  from  the  finding  of  the  court,  the  defendant  was  put  to 
inconvenience  and  damage  by  the  breach  of  the  contract.  We 
are  of  the  opinion  that  the  contract  was  entire  for  eight  months' 
labor,  and  that  no  action  will  lie  to  recover  the  value  of  part  of 
the  services  performed.  If  the  record  showed  any  plausible 
reason  for  the  plaintiff's  breach,  we  would  feel  a  reluctance  in 
reversing  the  judgment  of  the  court  below,  in  view  of  the  nature 
of  the  services;  but  to  sustain  this  action,  as  it  now  stands, 
would  be  a  violation  of  law,  and  serve  to  encourage  an  infrac- 
tion of  contracts  for  frivolous  causes,  or  without  any  reason 
whatever. 

Judgment  reversed  and  new  trial  ordered. 


VALUk  OF  Skbvices  Pabt  Pervobusd,  whin  RsoovxaABLB:  See  MeKin- 
ney  v.  Springer,  54  Am.  Dec  470;  Clark  ▼.  Mayor  etc  qf  New  York,  63  Id. 
379,  and  notes  collecting  the  prior  cases.  The  principal  case  was  cited  in 
laaaes  v.  MeAndrew,  1  Mont.  451,  to  the  point,  that  where  a  contract  for 
labor  is  for  a  time  certain,  at  a  fixed  price  per  day,  month,  or  year,  and  the 
servant  leaves  before  the  expiration  of  the  stipulated  time,  the  latter  has  no 
claim  on  the  contract  for  the  senrices  rendered* 

CktHTiuoT,  WHSN  ExTiBB:  See  Ladd  v.  King,  51  Am.  Dec.  024,  and  note 
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ooUectiiig  prior  cases.  The  principal  case  was  cited  in  Stein  y.  Steamboai 
Prairi€  Roee,  17  Ohio  St.  476,  to  the  point,  that  the  insertion  of  a  per  diem 
rate,  when  the  contract  was  for  a  reasonable  time,  did  not  divide  the  oontraol 
and  warrant  a  suit  at  the  end  of  the  day. 


MoDaioel  v.  Baoa. 

(3  Oaufobxia,  826.1 

Wmriss  HAT  BB  Impbachbd  by  Evidence  that  Different  Statement 
VTAH  Made  bt  Him  to  others  from  that  he  made  upon  oath,  whore  he  acted 
as  interpreter  and  attorney  for  the  grantor  and  defendant,  in  executing 
a  deed,  and  testified  for  the  plaintifif,  from  whom  he  received  a  subse- 
quent deed  for  part  of  the  land,  in  an  action  involving  the  amount  of 
land  conveyed,  in  regard  to  his  reading  over  the  deed  to  the  grantor,  and 
to  the  grantor's  admission  of  the  quantity  of  land  he  had  agreed  to  con- 
vey, 

LraTBUcnoN  that  Malice  is  Peesumsd  whebb  One  Injuriouslt  Slan- 
DEB8  Anothek's  Title  u  erroneous,  and  well  calculated  to  mislead  a 
Jury. 

P^UD  MAT  BE  Inferred  from  Strong  Presitmftive  Circum8tanc|», 
and  express  proof  is  not  required;  and  an  instruction  that  fraud  can  not 
be  presumed,  but  must  be  established  by  proof,  and  may  be  established 
by  circumstances  of  conclusive  but  not  of  light  character,  is  therefore 
erroneous. 

Mauce  does  not  Aooompant  Publication  of  Caotion  as  to  Title  made 
by  a  grantor  of  land,  when  the  circumstances  warranted  a  strong  pre- 
sumption that  finaud  had  been  attempted  upon  him  to  get  possession  joi 
his  estate. 

Fraud  in  Obtaining  Receipt  of  Sum  as  Specified  in  Deed  is  Defense 
to  an  action  for  slander  of  title  against  the  grantor  of  land,  who  pub- 
lished a  caution  against  persons  purchasing  fiom  his  grantee,  claiming 
that  the  title  was  obtained  under  fraudulent  pretenses. 

▼sbdict  mat  be  Set  Aside  when  Damages  are  Unexampled  and  Un- 

JUflTDIABLE. 

Action  for  slander  of  title  to  land,  consisting  in  the  publica- 
tion of  the  following:  "  Caution. — I  hereby  notify  all  persons 
not  to  purchase  any  lands  from  William  McDaniel,  which  he 
claims  to  have  purchased  from  me,  under  a  title  which  he  ob- 
tained under  false  pretenses;  and  I  shall  institute  suit  against  him 
to  annul  the  title  so  fraudulently  obtained  by  him.  Manuel 
Baca."  The  answer  set  up  coTin,  deceit,  and  feaud  in  the  deed 
from  Baca  to  McDaniel,  and  alleged  that  the  latter  had  a  deed 
prepared  and  read  to  the  former,  who  did  not  understand  Eng- 
lish, as  a  deed  for  one  square  mile  of  land,  instead  of  what  it 
purported  to  be,  for  nine  square  miles.  Further  facts  appear  in 
the  opinion. 
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Jbneg,  Ibmpkins,  and  Stroud,  for  ibe  appellant. 
H.  Lee  and  W,  Smith,  for  ibe  respondent. 

By  Court,  AiiDEBSoify  J.  This  is  an  action  farooght  in  the 
district  court  for  the  county  of  Solano,  by  William  MoDaniel, 
tbe  present  respondent,  against  Manuel  Baca,  the  appellant, 
for  slander  of  title  to  land. 

The  cause  was  tried  on  the  thirty-first  of  October,  1851,  fay 
a  jury  in  the  court  below.  They  rendered  a  verdict  for  the 
plaintiff  of  sixteen  thousand  seven  hundred  and  fifty  dollars. 

The  court  ordered  judgment  to  be  entered  therefor,  and  for 
the  further  sums  of  three  hundred  and  sixty-five  dollars,  and 
five  hundred  and  ninety-six  dollars  and  fifty  cents  costs,  mak- 
ing in  all  the  sum  of  seventeen  thousand  seven  hundred  and 
eleven  dollars  and  fifty  cents.  From  this  judgment  the  defend- 
ant appealed. 

The  facts  are  briefly,  as  appears  by  the  record,  that  McDaniel 
purchased  a  tract  of  land  from  Baca,  and  obtained  a  convey- 
ance from  him.  The  deed  was  dated  the  twenty-first  day  of 
August,  1850,  and  is  stated  in  the  record  to  have  been  for  a 
square  English  league  of  land.  The  defendant  for  answer 
states  that  said  deed  was  obtained  from  him  by  covin,  deceit, 
and  fraud. 

The  slander  of  title  consisted  in  the  publication  in  a  news- 
paper, under  the  signature  of  Manuel  Baca,  notifying  all  per- 
sons not  to  purchase  any  land  from  William  McDaniel,  which 
he  claims  to  have  purchased  from  him,  but  was  under  a  title 
obtained  by  false  pretenses;  and  that  he  should  institute  suit 
against  said  McDaniel  to  annul  the  title.  The  deed  set  forth 
that  three  thousand  dollars  were  received  by  Baca  as  the  consid- 
eration. One  of  the  plaintiff's  vritnesses,  who  acted  as  inter- 
preter and  attorney  for  Baca,  states  that  he  read  the  deed  to 
Baca.  The  deed  was  made  on  the  twenty-first  of  August,  and 
it  appears  that  the  same  witness  received  a  conveyance  from 
McDaniel  on  the  twenty-second  of  August,  for  an  undivided 
half  of  the  land.  In  relation  to  the  same  witness  William  Qtbt 
ham  was  called,  on  the  part  of  the  defendant,  to  prove  that  he 
had  made  to  him  and  others  a  different  statement  from  that 
which  he  did  upon  oath,  in  regard  to  the  admission  of  Baca  as 
to  the  quantity  of  land  which  he  had  agreed  to  convey.  Thia 
testimony  was  objected  to  by  the  counsel  for  the  plaintiff,  and 
the  court  ruled  that  it  could  not  be  received.  This  was  an 
error,  and  of  a  material  and  capital  character;  especially  con- 
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mdering  the  peculiar  histoiy  of  fhe  whole  case,  and  fhe  con- 
nection it  had  with  the  testimony  of  William  Palmer^  who 
swore  that  the  plaintiff  told  him  diortly  before  Augost,  1850, 
that  he  had  bought  of  the  defendant  one  square  mile  of  land, 
and  offered  him  land  if  he  would  help  him  to  get  the  title 
papers  of  the  defendant,  which  he  refused  to  do. 

The  court,  at  the  instance  of  the  counsel  for  the  plaintiff,  in- 
structed the  jury  "  that  where  a  person  injuriously  slanders  the 
title  of  another,  malice  is  presumed."  Also,  ''that  fraud  can 
not  be  presumed,  but  must  be  established  by  proof,  and  may  be 
established  by  circumstances,  but  not  of  a  light  character;  the 
circumstaoces  must  be  of  a  most  conclusive  nature.''  These  in- 
structions were  erroneous,  and  were  well  calculated  to  mislead 
the  jury.  They  are  contrary  to  law;  and  the  record  is  contra- 
dictory  and  inyolved.  Where  fraud  is  charged,  express  proof 
is  not  required,  it  may  be  inferred  from  strong  presumptive  cir- 
ciunstances:  Qreenl.  Ev.,  sec.  428;  1  Story's  Eq.  Jur.,  sec.  190. 
The  caution  published  by  Baca  has  no  marks  of  malice  accom- 
pcmying  it.  On  the  contrary,  it  was  just  such  a  notice  as  every 
freeman  and  freeholder  in  the  land  would  be  justified  in  making, 
if  the  circumstances  warranted  a  strong  presimiption  that  any 
fraud  had  been  attempted  upon  him  to  get  possession  of  his 
estate. 

The  publication  was  made,  founded  upon  his  own  tiUe  and  a 
fixed  belief  that  he  had  been  defrauded.  The  proof  is  by  the 
plaintiff's  chief  witness,  and  who,  it  seems,  was  the  active  agent 
in  obtaining  the  conveyance;  that  he  did  not  understand  the 
English  language,  and  he  was  certainly  an  easy  subject  over 
whom  to  obtain  a  mastery  by  skillful  strategy. 

The  court  below  refused  to  instruct  the  jury,  that  if  the  re- 
ceipt as  specified  in  the  deed  for  three  thousand  dollars  was  ob- 
tained by  fraud,  they  were  authorized  to  find  for  defendant. 
In  this  the  court  erred.  There  is  not  a  case  to  be  found  in  the 
history  of  jurisprudence  which  would  sustain  that  ruling.  It 
covered  a  question  which  entered  materially  into  the  trial. 
It  belongs  to  a  class  of  principles  about  which  there  has  never 
been  but  one  opinion,  but  one  set  of  decisions.  The  citation  of 
authorities  would  be  superfluous. 

The  damages  in  this  case  were  unexampled  and  unjustifiable; 
and  although  courts  will  not  often  disturb  a  verdict  for  that 
cause,  yet  they  sometimes  do,  and  particularly  if  it  verges  upon 
the  line  of  an  outrage.  However,  the  court  does  not  feel  called 
upon  to  notice  it  in  this  instance.     But  by  this  we  do  not  mean 
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to  intimate  that  we  should  refuse  for  that  cause,  under  any  cir- 
cumstances, to  disturb  that  verdict,  if  it  were  necessazy  to  the 
end  of  justice.  It  is  sufficient  to  say,  that  the  facts  in  this  case 
are  of  a  novel  and  extraordinary  character;  and  it  is  desirable 
for  the  sake  of  justice  that  they  should  receive  a  full,  fair,  and 
impartial  investigation.  It  is  time  in  California  to  begin  in  this 
respect  a  new  era,  and  this  court  is  never  better  employed  than 
when,  by  its  decisions,  it  is  pointing  public  attention,  the  public 
confidence,  and  the  public  judgment  to  that  end. 

It  is  the  duty  of  this  court  to  decide  that  the  rulings  of  the 
court  below,  as  adverted  to,  are  erroneous,  and  that  the  verdict 
is  contrary  to  law  and  evidence. 

The  decision  of  the  court  is,  that  the  judgment  of  the  court 
below  be  reversed,  and  the  cause  be  remanded  for  a  new  trial; 
and  that  William  McDaniel,  the  respondent  in  the  case,  pay  the 
costs. 


iMPXACHnrO    WiTNSSS    BT    EVIDKNCB    OV    CONTBADIGTORT    StATEMXNTB, 

WHEN  PossiBLB:  See  Tttcher  v.  Welsh,  0  Am.  Dec  137;  Fries  v.  Brugler,  21 
Id.  52;  Doe  ex  dem.  SuUon  v.  Reagan,  33  Id.  466;  Franklin  Bank  v.  Fa.  D. 
is  M,  Steam  Nov,  Co,,  Id.  687;  Sharp  v.  Emmet,  34  Id.  554;  Munson  t. 
Hastings,  36  Id.  345;  State  v.  Marler,  Id.  398;  Stale  v.  Patterson,  38  Id.  699; 
Mclntvre  v.  Young,  39  Id.  443;  FTAi^oref  v.  Burchmyer,  Id.  640;  Sealy  t. 
State,  44  Id.  641;  Mo<yre  ▼.  Bet^,  53  Id.  771. 

Fraud  Inferred  from  Circumstances:  See  Billings  v.  BHUngs,  aamte^  p. 
319,  and  cases  in  note  thereto.  The  principal  Cftse  was  cited  in  Tognini  t. 
Kyle,  15  Nev.  468,  to  the  point  that  where  fraud  is  charged,  express  proof 
is  not  reqaired,  bat  it  may  be  inferred  from  strong  presumptive  evidence. 

Mauob  Keoessart  to  be  Proved  in  Action  for  SLAin)ER  of  Title; 
bat  one  who  has  reasonable  grounds  to  suppose  himself  possessed  of  the  l^giai 
title  to  lands,  or  of  an  equity  therein  which  would  enable  him  to  maintain 
an  action  for  a  conveyance,  is  not  liable  in  damages  in  such  an  action:  Walden 
V.  Peters,  38  Am.  Dec.  213.  The  action  can  not  be  maintained  for  verbal 
slander  against  two  persons  jointly:  Webb  v.  CeeU,  48  Id.  423. 

Verdict,  when  Set  Aside  and  New  Trial  Granted  for  Excessive 
Damages:  See  Schlencker  v.  Ridey,  38  Am.  Dec.  100,  and  note;  Jacobs  r. 
Bangor,  33  Id.  652;  LaHhet  v.  Fargay,  46  Id.  554;  Clark  v.  WkUaher^  48  Id. 
160;  Howard  v.  Oraver,  Id.  478. 


Benham  v.  Rowe. 


(2  CALZrOBHIA,  887.1 
MORTOAOOR    HAS   RiOHT    TO    REDEEM    WHERE    M0R1X>A0EB   BBOOMSa  Fut^ 

CHASER  nnder  a  sale  by  virtue  of  a  power  contained  in  the  mortgagew 

MORTQAOEB  IN  FOflSESSION  NOT  LIABLE  FOR  NOT    LEASING    PROPERTT  DiT- 

FERENTLTy  and  for  rents  and  profits  he  might  have  thus  received,  if  the 
complaint  does  not  charge  him  with  negligence  or  improper  oondurrt  in 
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leanog  the  premises,  but  requires  bim  simply  to  aoooimt  for  the  rent  he 
has  aotoally  received. 

Mortgages  in  Possession  most  Kxebcise  Sams  Cabs  and  SupSRyisioN 
ovEB  Mortgaged  Property  that  a  prudent  man  would  over  bis  own. 

Mortgagee  in  Possession  is  Liable  for  Such  Damages  as  Jurt  mat 
Assess,  if  he  acts  in  bad  faith  towards  the  owner  of  the  estate  or  is 
gnilty  of  such  negligence  as  will  greatly  injure  him. 

Batje  Irreoularlt  Mads  under  Power  in  Mortgage  must  Stand,  if 
the  mortgagor  does  not  ask  to  have  it  set  aside. 

Mortgages  Selling  undkr  Power  in  Mortgage  for  Article  of  Fluc- 
tuating Value,  instead  of  money,  is  chargeable  with  the  hi>;best  market 
value  of  the  property  sold,  to  be  credited  to  the  account  of  the  mortgagor. 

Instruction  on  Question  Entirslt  Abstract  is  Properly  Refused. 

Mortgagee  in  Possession  is  not  Entitled  to  Compensation  for  man- 
aging the  property  and  collecting  the  rents;  his  care  and  trouble  are  be- 
stowed for  the  furtherance  and  protection  of  his  own  interests;  he  is 
quasi  owner,  and  is  not  like  a  mere  naked  trastee  or  agent;  and  he  takes 
the  charge  voluntarily  upon  himself. 

Affirmativb  Rests  on  Plaintiff,  in  contemplation  of  law,  and  he  has  the 
right  to  open  and  conclude. 

AoTioN  praying  for  equitable  relief.  According  to  the  allega- 
tions of  the  complaint,  Stephen  J.  Field,  in  September,  October, 
and  November,  1850,  to  secure  his  notes  payable  at  thirty,  sixty, 
and  sixty  days  respectiyely,  made  three  successive  mortgages 
of  property  in  Marysville,  the  first  to  Brumagim  and  Cunning- 
ham, covering  what  was  known  as  the  ''  levee  property,"  the 
second  to  the  defendant  Bowe,  covering  the  same  property  and 
a  lot  known  as  the  ^*  House  lot,"  and  the  third  to  the  defendants 
Ford  and  Goodwin,  covering  the  ''levee  property"  and  five 
other  lots.  These  mortgages  each  contained  a  power  authoriz- 
ing the  mortgagees  to  sell  the  premises  on  default  in  payment  of 
the  notes  or  interest,  "  either  at  private  sale  or  public  auction, 
after  ten  days'  previous  notice  of  such  intended  sale,  and  to  ex- 
ecute conveyances."  Field  subsequently,  in  December,  1850, 
conveyed  all  his  estate  to  trustees  for  the  benefit  of  his  creditors, 
of  whom  the  plaintiffs  are  the  successors.  Possession  of  the 
property  mortgaged  to  them  was  taken  in  Februaiy,  1851,  by 
Ford  and  Goodwin,  and  conveyances  of  portions  of  the  premises 
were  agreed  to  be  made  by  Ford  and  Goodwin  to  Bowe,  and  by 
the  latter  to  the  former,  Bowe  also  receiving  under  the  agree- 
ment for  division,  a  building  standing  on  property  covered  by 
both  mortgages,  which  he  converted  to  his  own  use;  and  finally, 
on  April  28, 1851,  Ford  and  Goodwin  conveyed  all  the  property 
described  in  their  mortgage,  to  Bowe,  who,  in  turn,  on  July  21, 
1851,  reconveyed  a  portion,  the  first  deed  reciting  a  money  con- 
sideration of   three  thousand  nine  hundred  and  eighty-three 


344  Benham  v.  Rowe.  [Cal. 

dollars,  and  ibe  second  tbree  thousand  dollars.  The  amount 
due  on  the  mortgage  to  Brumagim  and  Cunningham  was  also 
paid  by  Ford  and  Goodwin  and  Bowe.  On  September  26, 1851 , 
the  plaintiffs  made  to  Ford  and  Goodwin  a  conveyance  of  cer- 
tain property  described,  and  the  latter,  a  few  days  later,  executed 
to  Field  a  general  release  of  all  mortgages,  notes,  and  demands, 
including  half  of  the  mortgage  assigned  to  them  by  Brumagim 
and  Cunningham.  It  was  charged  that  no  money  consideration 
passed  between  the  mortgagees  on  their  conveyances,  but  that 
they  were  made  for  the  purpose  of  more  easily  dividing  the 
property,  and  forfeiting  Field's  rights  thereto,  and  that  suffi- 
cient notice  of  the  sale  by  Ford  and  Goodwin  to  Bowe  was  not 
given  to  Field  or  to  the  trustees;  and  that  also,  in  April,  1851, 
Bowe  sold  a  lot  included  in  his  mortgage  and  not  in  the  others, 
to  one  House,  for  one  thousand  dollars,  and  in  June  thereafter 
sold  the  same  at  public  auction  to  the  same  person  for  two  hun- 
dred dollars.  The  complaint  seeks  to  charge  Bowe  with  one 
thousand  dollars,  or  the  fair  value  of  the  lot  sold  to  House,  and 
with  sums  received  by  him  as  rents  of  the  property;  prays  for 
on  account  and  the  delivery  up  of  certain  premises  not  conveyed 
by  the  plaintiffs  on  September  26th  to  Ford  and  Goodwin;  that 
the  deed  of  April  28,  1851,  from  Ford  and  Goodwin  to  Bowe 
be  declared  void  so  far  as  it  covers  certain  lots;  that  the  defend- 
ants acknowledge  satisfaction  of  their  mortgages  and  of  the 
mortgage  assigned  to  them  by  Brumagim  and  Cunningham,  and 
cancel  the  notes;  and  that  an  injunction  to  restrain  Bowe  from 
collecting  the  rents  be  granted,  etc.  The  answer  of  Bowe 
averred  that  certain  negotiations  took  place  between  the  parties, 
before  and  after  notice  of  sale,  as  stated  in  the  complaint,  given 
in  January,  1851,  to  one  of  the  trustees,  and  that  finally  it  was 
agreed  among  the  trustees,  Field,  and  the  defendants,  that  the 
latter  should  pay  Field's  note  to  Brumagim  and  Cunningham, 
and  take  the  mortgaged  property,  and  when  one  of  the  trustees 
who  was  absent  retiuned,  the  property  should  be  conveyed  to 
the  defendants;  that  under  this  arrangement  Bowe,  Ford,  and 
Goodwin  took  possession  of  the  property  and  divided  it,  and 
paid  Brumagim  and  Cunningham;  that  it  was  finally  agreed 
that  the  trustees  should  execute  a  quitclaim  deed  to  Bowe, 
Ford,  and  Goodwin,  who  were  to  retain  the  notes  and  mort- 
gages until  Field  should  execute  a  warranty  deed  to  them, 
but  the  trustees  afterwards  refused  to  execute  such  deed, 
and  that  thereupon  notice  of  the  sale  was  given  to  the 
other  trustee  on  April  16,  1851;  that  on  April  28,  1851,  Ford 
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and  Ooodwin,  aciing  as  Field's  attorney,  under  ibe  power,  con- 
veyed the  property  to  Bowe,  subject  to  the  mortgages  of  Brum- 
agim  and  Cunningham  and  Bowe,  the  further  consideration 
being  three  thousand  nine  hundred  and  eighty-three  dollars, 
the  amount  due  Ford  and  Goodwin  on  their  note  and  mortgage; 
that  thereafter  certain  lands  were  quitclaimed  by  Bowe  to  Ford 
and  Goodwin,  the  object  of  such  conveyance  being  to  perfect 
the  titles  in  themselves,  and  accomplish  what  the  trustees  should 
have  done;  and  that  on  May  30,  1851,  notice  was  published  by 
Bowe  of  a  sale  of  a  portion  of  the  premises,  which  sale  was 
made  for  two  hundred  dollars,  at  the  time  and  place  specified, 
to  one  Barnard,  who  bid  for  House,  the  latter  paying  one  thou- 
sand dollars  in  Yuba  county  warrants,  worth  at  that  time  forty 
cents  on  the  dollar.  The  answer  asked  that  the  title  to  the 
properly  be  decreed  in  the  defendant,  or  that  he  may  be  paid 
the  money  due  him  before  being  compelled  to  part  with  the 
possession,  and  that  the  injunction  be  dissolved,  etc.  On  the 
trial,  the  court  decided  that  the  defendants  held  the  affirmative, 
and  allowed  them  the  conclusion  in  addressing  the  jury,  but 
permitted  the  plaintiffs  to  open  and  introduce  evidence  in  the 
first  place.  It  appeared  that  Bowe  had  contracted,  prior  to  the 
day  of  the  sale,  to  sell  the  lot  to  House,  conditionally,  however, 
as  Bowe  had  set  a  nrn'Tiinnmn  cash  value  of  four  hundred  dollars 
on  the  property,  and  House  proposed  to  pay  in  county  warrants, 
which  Bowe  would  not  take  for  more  than  forty  cents  on  the 
dollar.  No  attention  was  made  to  the  bid  of  two  hundred  dol- 
lars on  the  day  of  the  sale  by  House's  agent,  and  Bowe  after- 
wards perfected  the  contract  previously  made  with  House,  and 
deeded  him  the  lot.  Certain  evidence  having  been  given  as  to 
the  rate  of  rents  of  the  property,  the  plaintiff  asked  that  three 
charges  be  given  the  jury,  as  follows:  1.  That  it  was  Bowe's 
duty  when  he  leased  the  mortgaged  premises  to  do  so  for  the 
customaiy  periods  for  which  leases  were  given  in  Maxysville, 
by  which  the  highest  rents  could  be  obtained;  2.  That  if  it  was 
the  custom  to  lease  by  the  month,  and  if  this  was  the  most  ad* 
vautageous  mode  of  leasing,  the  jury  might  charge  Bowe  with 
what  he  might,  with  ordinaiy  care,  have  received  each  month; 
and,  8.  That  if  Bowe  was  guilty  of  gross  negligence  in  the 
management  of  the  property,  he  might  be  charged  vnth  the' 
rents  and  profits  he  might  have  received.  T\ese  instructions 
in  their  unmodified  form  were  not  given;  the  court  inserting  in 
the  first  the  words  "  the  county"  instead  of  Marysville;  charg- 
ing the  jury,  instead  of  the  second,  that  it  was  ihe  duty  of  the 
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mortgagee  in  posBeesion  to  exercise  the  same  care  and  super- 
vision over  the  property  as  a  prudent  man  would  over  his  own, 
and  if  he  acts  in  bad  faith  towards  the  owner  of  the  estate,  or 
is  guilty  of  such  negligence  as  will  greatly  injure  him,  he  is 
liable  for  such  damages  as  the  jury  might  assess;  and  qualify- 
ing the  third  in  the  respect  that  the  defendants,  if  guilty  of 
gross  negligence,  can  only  be  charged  with  the  difference  be- 
tween the  rents  and  profits  admitted  to  have  been  received  and 
those  which  in  the  opinion  of  the  jury  they  ought  to  have  re- 
ceived.  The  fourth  instruction  asked  was  that  Rowe,  having  in 
his  power  to  show  what  he  received  for  the  one  thousand  dol- 
lars of  scrip,  and  having  neglected  to  do  so,  the  jury  might 
presume  that  he  received  the  highest  sum  given  for  the  scrip  at 
any  time  subsequent  to  its  receipt;  but  the  jury  were  instructed 
that  Howe  had  no  right  to  sell  the  property  without  conform- 
ing rigidly  to  the  power  contained  in  the  mortgage,  and  aa 
trustee,  could  not  sell  at  private  sale;  5.  That  Bowe,  the  mort- 
gagee in  possession,  could  not  make  a  lease  of  the  property,  as 
he  had  done,  for  one  year,  so  as  to  bind  Field,  the  mortgagor, 
unless  in  case  of  absolute  necessity;  6.  That  Bowe  was  not  en- 
titled to  charge  by  way  of  commissions  for  his  trouble  in  manag- 
ing the  property,  and  collecting  and  receiving  rents.  The  two 
last  instructions  asked  were  also  refused.  Other  instructions 
were  given  and  others  refused,  but  tlicy  are  not  considered  in 
the  opinion.  The  juiy  found  that  four  thousand  and  fifty-five 
dollars  was  due  from  Field  to  Bowe.  Judgment  viras  entered 
on  this  verdict,  and  plaintiffs  appealed. 

8.  J.  Fields  for  the  appellants. 

W.  H.  Martin,  for  the  respondents. 

By  Court,  Hetdenfeldt,  J.  Where  a  power  of  sale  is  con- 
tained in  a  mortgage,  and  under  a  sale  by  virtue  of  such  power 
the  mortgagee  becomes  the  purchaser,  the  equity  of  redemption 
still  attaches  to  the  property  in  favor  of  the  mortgagor.  The 
court  below  therefore  treated  this  case  properly  as  one  in  which 
the  plaintiff's  right  to  redeem  was  clear. 

The  errors  complained  of  arise  mainly  upon  the  chai^ges  given 
'and  refused  by  the  court.  The  first  three  chaises  asked  by 
the  plaintiff  were  properly  refused.  The  complidnt  does  not 
charge  the  defendant  Bowe  with  negligence  or  improper  con- 
duct in  leasing  the  mortgaged  premises.  It  requires  him  to 
account  for  the  rent  he  actually  received,  and  no  more.    But 


Oct  1852.]  Benham  v.  Bowe  847 

«yen  if  he  had  been  called  on  to  answer  a  charge  of  that  char- 
acter, the  instmctionB  given  by  the  court  were  as  favorable  to 
the  plaintiff  as  the  rules  of  law  will  admit. 

The  fourth  charge  was  also  properly  refused;  but  the  one 
given  by  the  court  on  the  question  embraced  in  it  was  equally 
erroneous.  The  bill  did  not  seek  to  set  aside  the  sale  made  to 
House,  and  as  Bowe  had  the  power  to  sell,  the  sale  must  stand 
when  the  mortgagor  does  not  complain  of  it. 

As,  however,  the  defendant  Bowe  did  not  effect  the  sale  for 
money,  but  received  instead  an  article  of  fluctuating  value,  he 
is  clearly  chargeable  with  the  highest  market  value  of  the  prop- 
erty sold,  to  be  credited  to  the  account  of  the  plaintiff;  and  the 
court  erred  in  not  so  deciding. 

The  fifth  instruction  asked  by  the  plaintiff  was  also  properly 
refused.  It  embraces  a  question  which  is  entirely  abstract,  in 
reference  to  the  facts  of  this  case.  It  might  arise  hereafter 
between  Field  and  the  tenant,  but  can  have  no  place  in  this  de- 
cision. 

The  sixth  instruction  asked  by  the  plaintiff  ought  to  have 
been  given.  Where  a  mortgagee  takes  possession  of  the  mort- 
gaged premises,  his  care  and  trouble  are  bestowed  for  the 
furtherance  and  protection  of  his  own  interests.  He  is  not  like 
a  mere  naked  trustee,  nor  is  his  capacity  that  of  an  agent.  He 
is,  while  in  possession,  quasi  its  owner.  It  is  a  charge  which 
he  has  taken  voluntarily  upon  himself,  and  for  which  he  has  no 
light  to  seek  a  compensaiaon  out  of  the  mortgagor. 

There  is  but  one  other  error  which  it  seems  proper  to  notice. 
The  court  decided  that  the  defendants  held  the  affirmative,  and 
therefore  gave  them  the  opening  and  conclusion  of  the  case. 

This  was  clearly  wrong;  the  plaintiff  always,  in  contempla- 
tion of  law,  has  the  affirmative,  and  has  the  right  to  open  and 
conclude. 

For  the  errors  that  have  been  pointed  out,  the  judgment  is 
reversed,  and  the  cause  remanded,  with  costs. 

MuBBAT,  C.  J.9  and  Ahdebson,  J.,  concurred. 


MoRTOAOKi  FxswmASSva  at  his  Owk  Sali.— a  moitgagee  may  himaelf 
make  a  bona  fide  parchase  of  the  property  sold  nnder  a  power  of  «ale:  Bergtn 
▼.  BewMU^  2  Am.  Dec.  281;  and  see  Stoever  v.  Eke,  31  Id.  406.  He  caa  not 
pnrchaae  at  hia  own  sale,  so  as  to  bar  the  equity  of  redemption:  Moore  v.  TU» 
man,  44  111.  870;  and  aee  ThomUm  v.  Irtfk^  43  Ma  167>  both  oiting  the  prin- 
«ipalcaee. 

lilABILITy  OF  MoaTGAOEX   IN  POSSBBSIOM   VOB  ESNTS  ASV   PBOVITB:    See 

Brecktimdgt  t.  Brooke,  12  Am.  Dec  401;  Ome  v.  Martim,  25  Id.  729;  Hogeui 
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r.  SUme,  36  Id.  89;  Shaker  ▼.  Chambers,  47  Id.  211;  PoioeS  ▼.  WUOatm,  4» 
Id.  106;  and  for  interest  on  (he  same:  Ilogan  v.  Stone  and  Shaeffer  v.  C%am- 
hers,  tupru, 

Allowangb  to  Mobtoaobb  in  Possbssiok  fob  Improybm ents  and  Rb> 
pairs:  See  (^iflw  v.  Martin,  25  Am.  Dec.  729;  Hogan  v.  i8^tOfi«,  35  Id.  39. 

DiLIOENCS  AND  CaRB  TO  BB  EXERCISBD  BT  MOBTOAOEB  IN  POSSBSSION:  See 

the  general  rule  stated  in  Shaker  v.  Chambers,  47  Am.  Dec.  211;  he  must  not 
permit  or  commit  waste:  Id. ;  Youle  v.  Richardi*,  23  Id.  722. 

MORTQAOBB  IN  PoSSBSSION  NOT  ENTITLED  TO  COMFENSATION  FOB  BIaVAO- 

INO  Estate:  Breckenridge  v.  Brooks,  12  Am.  Dec.  401. 

Irregular  Sale  under  Poweb  Good  if  not  Objected  to  bt  Mobtoa- 
OOR:  Markey  v.  Langley,  02  U.  S.  153;  Wmaans  v.  Hatch,  88  Ala.  342,  both 
citiug  the  principal  case. 

Affirmativb,  on  Whom  Rests:  See  Swafford  v.  Whipple^  64  Am.  Deo.  498» 
and  note. 

Principal  casb  is  also  cited  in  Payne  ▼.  Bendey^  8  CaL  2679  to  the  point 
that  a  mortgage  is  a  mere  security  for  the  debt,  and  the  legal  title  remains  in 
the  mortgagor  until  foreclosore  and  sale. 


GOOKB  V.   SpEABa 

[2  OAUFomiA,  409.] 

Object  of  Galifobria  Statotb  in  Referencb  to  AMSBmuBn  to  Flbad* 
ING8  is  the  furtherance  of  justice,  and  to  that  extent  applioations  for 
amendments  ought  to  be  treated  favorably. 

Allowing  Amendments  to  Pleadings  is  Passed  to  Dibobxtion  of  Ooitbt 
by  the  California  statute  declaring  that  courts  may,  "in  fnrtheianoe  of 
justice,"  permit  amendments  to  be  made;  but  if  that  discretion  is  shown 
by  the  record  to  have  been  abused,  in  that  it  has  been  illegally  eznrciBedy 
it  would  be  the  duty  of  the  appellate  court  to  correct  it. 

Amxndmbnt  Sxttino  up  Plea  of  Statute  of  Limitationb,  in  Abbwbb^ 
will  not  SB  Allowed,  unless  it  would  further  the  ends  of  justice. 

Statute  of  LuuTATioNS  should  be  Pleaded  in  First  Instance,  and  al- 
lowed no  grace  of  right  thereafter,  where  it  is  claimed  solely  ss  a  legal 
advantage;  courts  are  not  inclined  to  favor  statutes  of  limitation  except 
when  used  as  instruments  of  justice,  and  not  of  strategy. 

Action  on  a  claim  for  goods,  which  had  been  assigned  to  fhe 
plaintiff.  *  The  facts  are  sufficiently  stated  in  the  opinion. 

,  for  the  appellant. 

Cooke f  for  the  respondent. 

By  Court,  Anderson,  J.  This  was  an  action  brought  for  the 
recoveiy  of  a  debt  assigned  by  William  S.  Walton  to  the 
plaintiff.  The  debt  and  the  assignment  were  proved,  and  a 
verdict  was  rendered  for  the  plaintiff,  and  judgment  entered 
accordingly.     The  counsel  for  the  defendant  have  moved  for 
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41  new  trial,  i:^n  the  ground  that  before  the  jury  had  been 
impaneled^  the  leave  of  the  court  was  asked  to  amend  his  answer 
by  adding  a  plea  of  the  statute,  of  limitations;  which  was  refused 
by  the  court,  and  to  which  he  excepted. 

The  object  of  the  statute  in  reference  to  amendments  is  un- 
questionably the  furtherance  of  justice.  So  far  as  that  goes, 
courts  ought  to  be  disposed  to  treat  such  applications  favorably. 
In  most  instances  it  is  a  matter  of  course  that  they  should  be 
granted;  but  courts  have  not  been  inclined  to  look  very  kindly 
upon  statutes  of  lunitation,  except  where  they  were  used  as  the 
instruments  of  justice,  and  not  of  strategy.  For  example,  there 
is  a  wide  distinction  between  the  protection  of  minor  heirs  by 
such  means,  and  the  facility  on  the  other  hand,  afiEbrded  to  the 
waxy  and  skillful,  of  escaping  from  the  payment  of  an  equita- 
ble demand.  In  the  first  case,  the  whole  scope,  force,  and  effect 
dioidd  be  given  to  the  law;  in  the  latter,  it  would  only  be  re- 
xLctantly  allowed  its  course  for  the  sole  end  of  maintaining  it  as 
A  general  rule  of  conduct.  The  single  evil  of  that  occasion 
woidd  be  less  pernicious  than  the  violation  of  the  law,  for  the 
purpose  of  doing  justice. 

It  is  tme  also,  in  some  codes  of  practice,  grown  up,  no  doubt, 
out  of  reasons  like  the  preceding,  that  courts  require  that  a  stat- 
ute of  limitation,  if  applicable,  should  be  pleaded  in  the  first 
instance.  The  legal  x>olicy  of  all  this  must  depend  very  much 
upon  the  character  of  the  statute  itself;  but  as  a  general  prin- 
ciple, I  deem  it  an  utterly  imsafe  rule  to  go  by.  It  is  better  to 
bring  it  so  far  within  the  discretion  of  the  court  as  to  allow  it 
to  be  pleaded  at  any  time  upon  terms,  if  it  be  proper,  where  the 
•ends  of  justice  will  be  attained  by  it.  A  wise  l^slation  ever 
contemplates  this  result,  and  we  are,  therefore,  bound  to  pre- 
sume that  the  language  of  our  statute  authorizing  the  allowance 
of  amendments,  was  with  this  particular  view.  The  section  of 
the  statute  upon  this  subject  begins  by  declaring  that  courts 
niaj,  '*in  furtherance  of  justice,''  permit  amendments  to  be 
made.  This  certainly  passes  the  whole  matter  to  the  discretion 
of  the  court.  If  the  record  in  any  such  case  should  disclose, 
however,  that  discretion  to  have  been  abused,  which  means  no 
less  and  no  more  than  being  illegally  exercised,  it  would  be  the 
duty  of  the  appellate  court  to  correct  it,  and  apply  the  remedy 
as  promptly  as  though  the  error  had  occurred  from  any  other 
cause.  In  this  case,  there  is  nothing  which  shows  that  the  court 
erred.    Exactly  the  contrary  may  reasonably  be  inferred. 

If  the  statute  of  limitations  had  been  pleaded  in  the  first  in- 
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stance,  there  would  have  been  no  ground  to  have  objected  to  it,, 
and  the  court  would  have  had  no  legal  discretion  to  haye  or- 
dered it  to  be  stricken  out.  But  having  been  omitted,  when  the 
application  to  amend  was  made,  the  first  question  certainly  pre- 
sented was,  Will  it  be  in  the  furtherance  of  justice?  Such  is 
the  language  of  the  statute.  Such  clearly  was  the  intent  of  the 
law. 

The  words  "  may"  and  **  shall,"  it  is  true,  should  be  consid- 
ered in  the  construction  of  the  law  as  convertible  terms.  But 
we  take  it,  that  the  judge  below  was  not  bound  to  allow  the 
amendment,  unless  it  would  further  the  ends  of  justice.  He 
refusec'  it,  doubtlessly  believing  the  contrary;  and  we  think  he 
did  right,  as  he  also  did  in  refusing  a  new  trial.  The  same 
reason  continues. 

The  record  does  not  disclose  that  any  attempt  was  made  by 
the  defendant,  by  affidavits  or  otherwise,  to  show  that  it  was 
necessary  to  permit  the  amendment,  in  order  to  obtain  justice. 
It  was  claimed  solely  as  a  legal  advantage,  to  which  at  one 
time  he  would  have  been  entitled;  but  it  is  a  wise  conservation, 
that  it  should  have  but  its  day  in  pleading,  and  no  grace  of 
right  after,  beyond  the  extent  of  justice.  If  that  existed  in 
this  case,  it  was  not  shown.  If  it  had  been  so,  the  case  would 
have  presented  veiy  different  legal  pretensions  to  the  consider- 
ation of  this  court. 

Let  the  judgment  be  affirmed,  with  costs. 


ALLOwmo  AmNDMSNTS  Addrbsssd  to  Sound  DiaoBBnoir  of  Court: 
i2o&6tiM  V.  Treadvoay,  19  Am.  Dec  152;  Newaii  ▼.  Htuaey,  36  Id.  717;  Wa- 
terman  v.  HaU,  42  Id.  484;  Oartwrighi  v.  Chdberi,  49  Id.  742;  and  m  to  the 
allowance  of  amendments  generally  at  common  law  and  under  the  code,  see 
note  to  Stevenwn  v.  Mudgett,  34  Id.  158. 

PaiKOiPAL  OASB  IS  GFTSD  In  Napa  VaUey  R,  B.  t.  Napa  Coiin^,  30  GaL 
437>  to  the  point  that  where  a  public  body  or  officer  has  been  "  empowered'* 
to  do  an  act  which  concerns  the  public  interest,  the  exeoatlon  of  tiie  power 
may  be  inabted  on  as  a  duty. 


Adamb  V.  Blaneenbtein. 

[a  gauvobhu,  418.] 
OoMMOH  Gab&xvr  Dklitebino  Goods  to  Ant  but  Owkib  Don  so  at 


OoiofON  Cabbzkb  must  Show  Dxuvxbt  of  Goods  to  Dult  Authobissi^ 
AosMT,  Jn  an  action  for  their  lots,  where  a  deliTory  is  made  to  a  persoo 
other  tlian  their  owner. 
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Com jcov  Cabbisb  not  Rilievsd  or  RxspomsiBiLmr  vo&  Lo6S  by  deliverj 
of  goods  through  mistake  or  gross  imposition  to  one  not  their  owner. 

AUTHOBITT    TO    DeUVXR    Q0OD8    TO    GOMMON    CARRIES  CONFKRS  No  Ad- 

THORITT  TO  CouMTBRMAND  SHIPMENT,  or  to  take  back  the  goods. 

AonoH  bronght  against  Adams  &  Co. ,  the  defendants  below, 
claiining  that  the  plaintiff  had  delivered  to  the  defendants  a 
package  of  jeweliy,  of  the  yalue  of  three  thousand  dollars,  to 
be  conveyed  to  Panama,  and  that  through  the  negligence  of  the 
defendants  the  package  was  not  delivered,  but  had  been  lost. 
Damages  to  the  amount  of  four  thousand  dollars  were  alleged. 
It  appeared  that  the  package  in  question,  on  which  a  value  of 
one  thousand  dollars  was  placed,  was  given  by  the  plaintiff  to 
one  Coleman,  but  who  called  himself  "Henry  Winter,"  to  be 
carried  to  the  defendants'  office,  where  he  received  the  follow- 
ing receipt:  '^  Beceived  of  Heniy  Winter  one  package  addressed 
'P.  Lee,  Panama,'  valued  at  one  thousand  dollars.  Freight 
and  insurance  paid  here,  fifty  dollars.  (Signed)  for  Adams  & 
Co.,  Charles  H.  Davis;"  and  that  several  days  afterwards,  Cole- 
man called  and  requested  the  defendants  to  detain  the  package, 
and  still  later  asked  its  return  to  him,  together  with  the  charges 
paid  thereon.  The  defendants  desired  the  receipt  returned,  but 
Coleman  stated  that  he  had  lost  it,  and  on  this  assurance  the 
package  and  the  fifty  dollars  were  returned  to  Coleman.  The 
receipt,  indorsed  by  P.  Lee,  was  produced  by  the  plaintiff  on 
the  trial.  The  jury  were  instructed  that  the  defendants  had 
no  right  to  deliver  the  package  to  Coleman,  unless  he  produced 
the  receipt,  or  else  it  was  in  proof  that  the  same  was  lost,  or 
Coleman  was  the  owner;  that  if  the  shipper  was  the  owner  in 
fact,  the  carrier  was  bound  to  deliver  to  him  when  demanded; 
that  if  the  plaintiff  delivered  the  box  to  Coleman,  and  the  lat- 
ter had  no  interest  in  the  same,  but  it  belonged  to  the  plaintiff, 
and  the  plaintiff  demanded  it,  and  produced  the  receipt,  then 
the  plaintiff  was  entitled  to  a  verdict;  that  if  the  plaintiff  was  a 
party  to  the  fraud  practiced  on  the  defendants,  or  connived  at 
it,  the  defendants  were  entitled  to  a  verdict;  and  that  under  no 
circumstanoes  could  the  plaintiff  recover  more  than  one  thou- 
sand dollars.  The  plaintiff  had  a  verdict  for  one  thousand  dol- 
lars; a  new  trial  was  refused,  and  the  defendants  appealed. 

Judahy  for  the  appellants. 

Feuniy  for  the  respondent. 

By  Court,  Heydbmfeldt,  J.  The  delivery  of  goods  by  a  car- 
rier to  an  agent  of  the  owner  is,  of  course,  a  sufficient  delivery, 
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bnt  the  defense  in  such  a  case  mast  clearly  show  that  the  person 
to  whom  the  goods  were  delivered,  as  agent,  was  duly  authorized 
as  such;  for  if  he  delivers  to  any  but  the  owner,  he  dpes  so  at  his 
peril.  And  although  the  delivery  to  a  wvong  person  is  made  by 
mistake,  or  by  gross  imposition,  the  carrier  will  be  responsible 
for  the  value  of  the  goods. 

In  this  case,  although  Coleman  was  the  agent  of  the  plaintifi 
to  deliver  the  parcel  to  the  carrier,  there  is  no  proof  of  his  au- 
thority to  take  it  back  or  to  countermand  the  shipment.  It  was 
altogether  a  loose  transaction.  The  defendants  did  not  know 
that  Coleman  was  either  owner  or  consignor,  or  the  agent  of 
either;  and  they  did  not  attempt  to  find  out  his  authority.  Their 
liability  is  unquestionable,  and  the  judgment  is  affirmed,  with 
costs. 

MuBBiLT,  C.  J.,  and  Akdebson,  J.,  concurred. 


Delivsbt  Rkquibsd  of  Ck>MMON  Cabbdeb:  See  Ostrander  v.  Brtnm,  8 
Am.  Dec.  211,  and  note;  Kohn  v.  Packard,  23  Id.  453;  Parana  v.  Hardy,  28 
Id.  521;  HiU  v.  Humphreys  39  Id.  117;  Farrnera*  and  MechanM  Bank  v. 
Ohamjiain  Trans.  Co,,  42  Id.  491 ;  S.  C,  ante,  p.  68,  and  notes;  Stone  v.  WaUL, 
52  Id.  621.  A  delivery  by  a  carrier  must  be  to  the  oonaignee  personally, 
onleas  aome  naage  or  agreement  ia  shown  to  the  contrary:  Oibeon  v.  Otther, 
31  Id.  297»  and  see  in  particular,  to  whom  delivery  must  be  made,  note  to 
Oatrander  v.  Brown,  8  Id.  218. 


Db  Wrra  V.  Hats. 

[3  OALoroaHZA,  463.1 

Bight  to  Coluot  Whabfaox  ob  Dookaob  is  FBAiroHisB  ob  Inooivo- 
BKAL  HEBEDiTAnNT,  an  uncertain  profit  iaaning  out  of  realty,  and  ia 
neither  real  estate  nor  personal  property. 

4iuo  MoDO  or  Taxation  is  Matteb  or  Lbqiblativb  OoktboLp  and  the 
statute  must  be  steadily  followed,  notwithstanding  the  oonstitntion  pro- 
vides that  all  property  shall  be  taxed. 

BiGBT  to  Collect  Whabtagb  and  Dockaob  is  not  within  Cautobnia 
Rkvxnub  Act  or  1851,  and  the  naked  right  can  not  be  assessed  eo 
nomine  and  made  liable. 

BnnNCTioN  bbtwbsn  Law  and  Equitt  as  to  Actions  is  not  Abolishbd 
by  the  California  practice  act  in  providing  that  "there  shall  be  but  ouo 
form  of  civil  actioB;'*  the  innovation  extends  only  to  the  form  of  the 
action  and  the  pleadings. 

To  Entitlx  PLAiNTirr  to  Eqoitablx  Intibposition  undkb  Rbtokmed 
Pbocbdubx,  he  must  ahow  a  proper  case  for  the  interference  of  a  court 
of  chancery,  and  one  in  which  he  has  no  adequate  relief  at  law. 

Alueoation  or  Ibbbpabablb  Injubt  is  iNsurrioiENT  roB  Eqititablb  In- 
TKBPOSiTioN  by  way  of  injuction;  it  must  appear  from  the  facts  set  forth 
in  the  biU. 
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Cloud  on  Titlb  not  Cast,  nor  Irbeparable  Injttbt  WBOuaHT,  by  the  sak 
of  a  wharf  for  taxes,  where  the  plaintiffii  do  not  pretend  to  a  title  in  the 
soil,  but  only  to  an  interest  in  the  franchise. 

Pksfect  Remedy  Exists  at  Law,  and  EgaiTT  has  Ko  Power  to  Inter- 
fere if  a  tax  upon  a  f  ranohise  has  been  illegally  interpoeed,  or  a  valid 
objection  appears  apon  the  face  of  the  proceedings. 

Abuse  or  Writ  or  Injunction  should  be  Checked. 

AonoN  to  restrain  a  aale  for  taxes.  The  facts  sufficiently  ap- 
pear in  the  opinion. 

Savings,  Thomas,  and  Morse,  for  the  appellant. 
Parsons  and  Cooke,  for  the  respondents. 

By  Court,  Mubbat,  C.  J.  The  respondents,  as  trustees  of  the 
Pacific  Wharf  Company,  plaintiffs  in  the  court  below,  filed  their 
bill  to  enjoin  the  collector  of  taxes  from  proceeding  to  sell 
Pacific  wharf  for  a  certain  tax  assessment  made  thereon,  in  the 
name  of  Pacific  Wharf. 

The  bill  alleges  that  said  assessment  is  irregular,  illegal,  and 
Toid;  and  that  said  sale  of  the  collector  of  taxes  will  work  an 
irreparable  injury,  and  prays  an  injunction  to  restrain  the  same. 
A  temporary  injunction  was  awarded  by  the  court. 

The  defendant  afterwards  demurred  to  the  bill  for  want  of 
proper  parties,  and  of  jurisdiction  in  the  court  below,  which 
wasoyermled,  from  which  judgment  on  demurrer  the  defendant 
appealed. 

The  legality  of  the  assessment  is  not  necessarily  in  question, 
as  this  case  must  turn  on  the  jurisdiction  below;  but  inasmuch 
as  this  point  was  fully  discussed  upon  the  argument,  and  the 
question  may  again  present  itself,  we  think  it  best  to  give  a  ju- 
dicial construction  to  the  revenue  act  of  1851.  The  bill  alleges 
the  title  of  land  upon  which  Pacific  wharf  is  erected  is  in  the 
city  of  San  Francisco,  which  must  be  taken  as  admitted  by  the 
demurrer. 

The  right  of  the  plaintiffs  in  the  premises  is  simply  a  right  to 
collect  whar&ge  and  dockage  for  a  certain  term  of  years,  and  is 
neither  real  estate  nor  personal  property,  but  a  franchise  or  in- 
corporeal hereditament,  an  uncertain  profit  issuing  out  of  the 
really.  While  the  constitution  provides  that  all  property  shall 
be  taxed,  etc.,  still  the  quo  modo  is  a  matter  of  legislative  con- 
trol, and  the  statute  must  be  steadily  followed. 

The  interest  of  the  plaintiffs  does  not  come  under  the  head  of 
|>ersonal  property  or  real  estate  as  defined  by  the  statute  of 
1851.     The  legislature  has  omitted  to  provide  for  any  tax  upon 
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ibis  species  of  property,  and  the  naked  right  to  collect  wharfage 
can  not  be  assessed  eo  nomtJie^  or  made  liable.  We  do  not, 
however,  wish  to  be  understood  as  deciding  that  property  in  a 
wharf  or  the  stock  of  the  company  is  not  the  proper  subject  of 
taxation.  Admitting,  however,  that  the  assessment  is  illegal, 
are  the  plaintiffs  entitled  to  a  remedy  by  injunction  ? 

The  legislature,  in  providing  that  ''  there  shall  bo  but  one 
form  of  civil  action,"  can  not  be  supposed  to  have  intended  at  one 
fell  stroke  to  abolish  all  distinction  between  law  and  equity,  as 
to  actions.  Such  a  construction  would  lead  to  infinite  perplexi- 
ties and  endless  difficulties.  The  innovation  extends  only  to 
the  form  of  action  and  the  pleadings,  while  the  technicalities  of 
pleading  have  been  dispensed  with ;  and  the  plaintiff  need  only 
state  his  cause  of  action  in  ordinary  and  concise  language, 
whether  it  be  in  assumpsUy  trespass,  or  ejectment,  without  re- 
gard to  the  ancient  forms;  still  the  distinction  between  those 
actions  has  not  been  abolished,  but  remains  the  same.  So  cases 
legal  and  equitable  have  not  been  consolidated;  and  though 
there  is  no  difference  between  the  form  of  a  bill  in  chanceiy  and 
a  common-law  declaration,  under  our  system,  where  all  relief  is 
sought  in  the  same  way  from  the  same  tribunal,  the  distinction 
between  law  and  equity  is  as  naked  and  broad  as  ever.  To 
entitle  the  plaintiff  to  the  equitable  interposition  of  the  court, 
he  must  show  a  proper  case  for  the  interference  of  a  court  of 
chancery,  and  one  in  which  he  has  no  adequate  or  complete  re- 
lief at  law. 

In  the  present  case,  under  an  allegation  of  irreparable  injury, 
the  plaintiffs  seek  to  avail  themselves  of  the  writ  of  injunction, 
which  has  been  styled  *'  the  right  arm  of  the  law."  The  simple 
allegation  of  irreparable  injury  is  not  sufficient;  it  should  appear 
to  the  court  from  the  facts  set  forth  in  the  bill.  The  sale  of  Pa- 
cific wharf  can  neither  clo^ud  the  title  of  the  plaintiffs  nor  work  an 
irreparable  injury  to  them.  They  do  not  pretend  to  a  title  in 
the  soil,  but  only  to  an  interest  in  the  franchise.  If  the  tax 
upon  the  franchise  has  been  illegally  imposed,  or  a  valid  objec- 
tion appears  upon  the  face  of  the  proceedings,  they  have  a  per- 
fect remedy  at  law,  and  a  court  of  equity  has  no  power  to  inter- 
pose: Van  Renaselaer  v.  Kidd^  4  Barb.  17;  Van  Doren  v.  Mayor 
of  N,  F.,  9  Paige,  388;  and  Wiggin  v.  Mayor  of  K  Y.,  Id.  16. 
The  case  of  Osborv  v.  Bank  of  the  United  Stales,  9  Wheat.  738, 
was  strongly  relied  on  by  the  counsel  for  the  respondent  as 
supporting  the  jurisdiction  of  the  court  by  injunction  in  all 
cases  of  franchise;  much  of  the  reasoning  of  that  case  is  inap- 
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plicable  to  the  present  one,  and  the  court  seem  to  base  their 
argument  on  the  supposition  that  the  tax  upon  the  bank  would 
work  an  irreparable  injury,  by  destroying  the  franchise,  and 
driving  the  institution  from  the  state;  and  that  the  state  might 
be  unable  to  respond  in  damages  for  the  injury.  There  is  a  wide 
difference  in  the  two  cases,  and  no  pretense  is  made  that  the 
sheriff  is  unable  to  satisfy  any  damages  that  may  accrue,  or  that 
the  franchise  will  be  destroyed. 

The  practice  of  granting  writs  of  injunction  in  eyexy  conceiv- 
able case  affecting  personal  and  real  estate,  and  restraining 
persons  in  the  enjoyment  of  their  property,  has  been  carried  to 
a  greater  extent  perhaps  in  this  state  than  any  other;  so  much 
so  as  to  impair  the  efficiency  of  and  benefits  arising  from  the 
judicious  exercise  of  this  power.  These  abuses  ought  to  be 
checked  by  this  court  wherever  they  occur. 

We  are  of  opinion  the  injunction  was  improvidently  granted, 
and  that  the  plaintiffs  are  not  entitled  to  the  relief  prayed  for, 
having  a  sufficient  remedy  at  law. 

Judgment  of  the  court  below  reversed,  and  the  injunction 
dissolved. 

Ajtdbbsoh,  J.    I  concur  in  the  opinion. 

Taxino  of  Whabvaos  OB  Toll  is  FBANcmss:  Lemtingy,  Smithy  21  Am. 
Deo.  89.  Ab  to  what  are  fraochues,  see  SkUe  v.  Heal  BdaU  Bank,  41  Id. 
109. 

FSANcmsx  IS  Liable  to  Taxation:  Mayor  etc.  qfBaUimoreY.  BalUmore 
it  0.  /?.  i?.,  48  Am.  Dec.  531;  and  see  iS'teneiu  v.  StaU,  45  Id.  72. 

Quo  MoDo  OF  Taxation  Subject  to  Legislative  Contbol:  See  Pecjpfe 
V.  Mayor  tic  of  Brooklyn,  55  Am.  Dec.  266,  and  notes  thereto. 

Equitable  Rbuxv,  when  Gbanteo  undeb  Rrtobmed  Pbocbdube:  See 
Mintum  ▼.  Hay§,  post,  p.  366.  An  extended  quotation,  in  regard  to  the 
effect  of  the  reformed  procedure  npon  legal  and  equitable  primary  rights, 
duties,  and  liabilities,  will  be  found  given  with  approval  in  Pomeroy*s 
Rem.  ft  Rem.  Rights,  sec  68.  See  also  Neill  v.  Keese,  51  Am.  Dec.  746,  as 
regards  the  administration  of  law  and  equity  by  the  same  forum  in  Texas. 

Facts  to  be  Stated  in  Bill  whebe  Ibbepabable  Injubt  Sought  to 
BE  Restbainei):  White  v.  FlannigaAn,  54  Am.  Dec.  608. 

iNJUNcnoN,  whethbb  Gbanted  to  Restbain  CoLLEonoH  OP  Tax:  See 
Burnet  v.  OtecmnoK,  17  Am.  Deo.  582;  McCoy  v.  ChUieothe,  Id.  607;  and  see 
Bankqf  Utka  y.  CUyqfUtka,^  Id.  72;  Mmturny.  Hays,  pott,  ^.  366.  An 
injuBcUoa  will  not  be  granted  when  the  inyalidity  of  the  tax  appears  upon 
the  face  of  the  proceedings,  aince  in  such  a  case  the  remedy  at  law  is  perfect: 
BuckneU  v.  Story,  36  Cal.  71;  BoUnaon  v.  0€Mr,  6  Id.  275;  and  see  Coulson 
▼.  ffarria,  43  Miss.  759,  all  citing  the  principal  case  to  this  point;  but  if  a 
tax  deed  is  made  by  the  legislature  prima  /ode  evidence  of  what  it  contains, 
the  rale  is  otherwise:  Palmer  v.  BoUng,  S  CSaL  888^  distinguishing  the  princi- 
pal 


856  RiGOS  V.  Waldo.  [OaL 

Tm  PBINGIPAL  OASX  IS  ALSO  CITED  ID  Trinity  Co,  v.  MeCamnum^  25  Gal. 
120,  to  the  point  that  an  injunction  will  not  be  granted  where  no  irreparable 
damage,  and  no  damage  at  all,  can  reenlt;  and  in  Hager  v,  Shindler,  29  Id.  55, 
as  recognizing  the  general  rale  that  the  equity  juiiadiction  is  limited  to  caaea 
where  there  is  no  remedy  at  law,  or  none  that  is  pUun,  adequate,  and  complete, 
but  as  throwing  little  or  no  light  upon  the  question  whether  the  pniohaeer  at 
a  sheriff's  sale  has  a  right  to  go  into  equity  to  haye  a  fraadulent  deed  of  the 
judgment  debtor  set  aside. 


RiGOS  V.  Waldo. 

[3  Oauwokkia.,  485.] 
OUABAXTOK  IS  TlBM  APPLIED  TO  OnB  WhO  PuTB  HO  NaMK  ON  BaOK  OF 

Pbomissobt  Note  out  of  the  course  of  regular  negotiability,  and  thii  is 
so  whether  his  inscription  is  simply  in  blank  or  preceded  by  the  worda 
"I  guarantee,**  qtc.;  such  person  is  not  an  indarser  aooording  to  strioi 
commercial  meaning. 

GUAKANTT    OF    PHOMISSOBT  NOTE  IS  NOT  WITHIN  StATDTE  OV  FrAUDS  for 

want  of  an  expressed  consideration  in  writing;  a  consideration  ia  im- 
ported because  the  contract  is  a  promissory  note;  and  each  one  who 
writes  his  name  upon  the  note  u  an  original  undertaker. 
Uvdebtakino  of  Gua&antob  of  Pbomissobt  Note  is  Attended  witb 
All  Riohts  and  Liabilities  of  Indobseb  strieti  juris;  and  in  order 
to  charge  him,  therefore,  presentment  of  the  note  must  be  made  to  the 
maker  at  maturity,  and  due  notice  of  non-payment  given. 

Action  by  the  indorsee  of  a  promissory  note  for  one  thousand 
fiye  hundred  dollars,  against  Waldo,  the  maker,  and  Henley  & 
Hastings,  the  guarantors.  The  complaint  alleged  that  for  a 
valuable  consideration  Henley  and  Hastings  guaranteed  the 
note  as  follows:  ''We  guarantee  the  payment  of  the  within. 
(Signed)  Henley  &  Hastings."  The  guarantors  demurred  to 
the  complaint,  on  the  grounds,  among  others,  that  no  considera- 
tion was  expressed  in  the  alleged  guaranty;  and  that  no  cause 
of  action  was  set  forth  against  them.  The  demurrer  was  bu» 
tained,  and  judgment  given  against  Waldo,  who  had  made  de- 
fault. The  plaintiff  appealed  from  the  judgment  sustaining  the 
demurrer. 


-,  for  the  appellant. 


Easiinga,  for  the  respondents. 

By  Court,  Hetdenfeldt,  J.  One  who  puts  his  name  on  the 
back  of  a  promissory  note  out  of  the  course  of  regular  nego- 
tiability is  not  an  indorser  according  to  strict  commercial 
meaning.   He  is  termed  a  guarantor,  and  this  is  so,  whether  hia 
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inscription  is  simply  in  blank  or  preceded  by  the  words  *'  I 
guarantee/'  etc. 

The  first  question  here  is,  whether  this  kind  of  guaranty  is 
within  the  statute  of  frauds  for  the  want  of  an  expressed  con- 
sideration in  writing.  The  point  is  not  a  new  one.  It  has 
arisen  before  in  many,  and  probably  in  every  commercial  coun- 
try which  has  adopted  the  English  statute  of  frauds.  While 
there  has  been  some  conflict  in  the  opinion  of  different  courts, 
the  main  current  of  decisions  and  the  better  reasoning  maintain 
the  negative  of  the  proposition. 

The  contract  imports  a  consideration  because  it  is  a  promis- 
sory note.  Each  one  who  writes  his  name  upon  it  is  a  party  to 
it,  and,  from  its  commercial  character,  each  party  to  it  is  an 
original  undertaker.  The  liability  of  one  may  be  with  condi- 
tions, that  of  others  without  any;  or,  in  other  words,  the  liabil- 
ity may  be  primary  and  secondary.  But  each  name  constitutes 
a  direct  original  promise  founded  upon  the  same  consideration. 

In  regard  to  the  character  of  the  guarantor's  liability  there 
has  been  much  more  conflict  of  decisions.  In  New  York  and 
some  other  states  he  is  placed  upon  the  same  footing  as  the 
maker.  In  others,  again,  his  liability  is  secondary,  and  must  be 
fixed  by  due  diligence  to  enforce  the  contract  against  the  prin- 
cipal; and  in  some  it  is  hard  to  discern  what  doctrine  is  in- 
tended, as  it  seems  that  each  decision  is  made  for  the  particular 
case,  and  not  for  the  establishment  of  a  permanent  rule. 

Judge  Story,  in  his  treatise  on  promissory  notes,  says:  **  The 
guarantor  contracts,  upon  the  dishonor  of  the  note,  that  he  will 
pay  the  amount  upon  a  presentment  being  made  to  the  maker, 
and  notice  given  him  of  the  dishonor  of  the  note  within  a  rea- 
sonable time."  And  he  then  goes  on  to  say,  that  what  is  reason- 
able time  must  be  determined  by  the  fact  whether  the  guarantor 
has  been  injured  for  the  want  of  reasonable  notice. 

It  is  with  some  hesitation  that  I  am  constrained  to  dissent 
from  such  a  distinguished  writer.  But  his  doctrine  would 
equally  maintain  the  ground  against  any  notice  whatever,  for  it 
would  always  be  difficult,  if  not  impossible,  to  determine  that 
the  mere  want  of  notice  inflicted  the  injury.  The  greatest  ob- 
jection to  it  is  that  it  is  no  rule  at  all.  It  leaves  every  case  open 
to  uncertainty,  forces  every  contract  of  the  kind  into  litigation, 
and  each  case  having  to  be  determined  according  to  its  own 
particular  facts,  its  decision  would  scarcely  ever  be  useful  in  the 
adjudication  of  any  other  ease. 

The  wants  of  a  commercial  community  demand  a  rule  which 
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is  siinple  and  certaiix;  and  ihia  can  be  readily  attained  by  a  re- 
sort to  the  principles  of  the  common  law. 

A  name  written  on  the  back  of  a  note  gave  to  the  writer  his 
title  of  indorser,  and  fixed  the  character  of  his  liability.  If  the 
name  was  written  without  regular  succession,  according  to  com- 
mercial usage,  a  distinction  in  the  description  of  the  latter  was 
instituted,  and  he  was  called ''guarantor."  This  distinction, 
howeyer,  was  only  in  name — ^the  act  performed  by  each  is  pre- 
cisely the  same;  and  it  is  a  well-settled  and  safe  rule,  that  the 
act  discloses  the  intent.  When  this  irregular  mode  of  security 
was  first  resorted  to,  it  is  hardly  within  the  compass  of  reason 
to  suppose  that  the  guarantor  or  the  holder  imagined  that  the 
undertaking  was  in  any  respect  different  from  that  of  an  indorse- 
ment. And  it  has  only  been  made  so  by  those  minds  which 
rather  indulge  in  nice  distinctions  and  subtile  refinements  than 
lean  upon  the  plain,  substantial  reason,  which  is  the  foundation 
of  the  law. 

The  contract  of  an  indorser  is  simply  a  guaranty,  or  declara- 
tion that  he  will  pay,  if  the  maker  does  not  pay  upon  present- 
ment, if  he  receires  due  notice.  Now  if  this  legal  definition 
of  his  liability  was  written  over  his  signature,  would  it  alter  his 
liability?  And  if  not,  is  the  term  ''guaranty"  potent  enough 
in  its  true  signification  to  alter  his  condition? 

Blackstone  says:  "Each  indorser  is  a  warrantor  for  the  pay- 
ment of  the  bill."  He  there  uses  the  term  "  warrantor,"  which 
we  haye  superseded  by  the  term  "guarantor."  There  can  be 
no  real  distinction  between  the  two,  for  the  one  is  a  synonym 
of  the  other.  If,  then,  the  indorser  is  the  warrantor,  the  lia- 
bility of  the  guarantor  must  be  the  same  as  the  liability  of  the 
indorser.  It  follows  from  this  yiew,  that  where  one  writes  hia 
name  on  the  back  of  a  promissory  note,  either  in  blank,  or 
accompanied  by  the  use  of  general  terms,  his  undertaking  is 
attended  with  all  the  liability  and  all  the  rights  of  an  indorser 
stridi  juris. 

In  this  case  the  declaration  does  not  ayer  a  presentment  of 
the  note  to  the  maker  at  maturity,  and  due  notice  of  non-pay- 
ment to  the  guarantors. 

The  judgment  is  affirmed,  with  costs. 


IVDOBSXMXNT  OF  NSOOTIABLB  PAFEB  B7  OSM  NOT  HOLDBR  0&  PaTKB.— 

The  decisions  are  not  nnanimoas  in  regard  to  the  effect  of  such  an  indorse- 
ment; see  in  general  the  notes  to  FUthugh  v.  Looe'«  AcV,  3  Am.  Dec.  571; 
Perkin$  v.  CaUin,  29  Id.  297;  for  cases  where  the  indorser  was  held  to  be  aa 
original  promisor  or  maker,  see  Iluni  t.  Adaau^  4  Id.  C8;  IVhiU  v.  HawloHd^ 
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6  Id.  71;  Moiea  v.  Bird,  Id.  179;  BaJxr  v.  Brlggs,  19  Id.  311;  Bright  v.  Car- 
ptnter,  34  Id.  432;  Martin  v.  Bof/d,  35  Id.  501 ;  Noah  v.  Skinner,  36  Id.  338; 
Sanum,  v.  Thomian,  37  Id  135;  P<well  v.  Thonuu,  38  Id.  465;  ^Stoiu^  v. 
i3M«Mm,  39  Id.  128;  Gist  v.  Drakely,  41  Id.  426;  (Tmoit  ^a^O;  v.  WiUia,  Id. 
541;  Sylvetter  y.  Downer,  49  Id.  786;  Colbum  v.  Averill,  50  Id.  630;  and  see 
IFy/t6  y.  Zeto/tf,  18  Id.  108;  Prosaer  v.  Lvqueer,  40  Id.  288;  cases  holding 
Lim  to  bo  a  guarantor:  Tenney  y.  Prince,  16  Id.  347;  Oxford  Bank  v.  Haynt», 
19  Id.  334;  Canuiefi  v.  itfciToy,  38  Id.  91;  IFAi^on  v.  Mears,  45  Id.  233;  Col- 
hwm  V.  AveriU,  50  Id.  630;  and  see  Perkins  v.  Co^in,  29  Id.  282;  cases  liold- 
ing  hiiu  to  be  an  indorser:  Aiken  v.  Cathcart,  45  Id.  764;  and  see  Fiixhugh  v. 
Love*B  ExWt  3  Id.  568;  Prosser  v.  Z^v^pueer,  40  Id.  288.  The  principal  caso 
was  cited  in  Ibrd  y.  Hendricks,  34  Cal.  675,  to  the  point  that  where  one 
indorsed  a  promissory  note  before  delivery  to  a  payee  he  was  liable  as  a 
gnarantor;  and  also  to  the  same  effect,  see  Finnan  v.  Blood,  2  Kan.  526.  In 
Pierce  v.  Kennedy,  5  Cal.  139;  Jonca  v.  Goodwin,  39  Id.  494,  495,  it  wasi 
cited  to  the  proposition  that  a  guarantor  of  a  promissory  note,  or  a  stranger 
who  indorses  it  before  delivery,  is  liable  as  an  indorser,  and  demand  and 
notice '  is  necessary  to  bind  him;  while  in  Brady  y.  Reynolds,  13  Id.  32,  it 
was  said  of  the  decision  that  it  only  went  to  the  extent  of  holding  that  a 
notice  of  protest  was  essential  to  charge  a  guarantor  as  an  indorser,  and  that 
it  did  not  change  the  preYious  rule  in  relation  to  guarantors  in  any  respect. 
In  Bryan  y.  Berry,  6  Id.  396,  397,  it  was  referred  to  in  holding  that  it  was 
immaterial  on  what  part  a  secondary  indorser  placed  his  name;  if  the  charac- 
ter of  his  liability  was  made  to  appear,  hii  rights  were  those  of  an  indorser; 
but  it  was  held  in  Kritier  v.  MiUs,  9  Id.  23,  that  where  a  note  was  signed  by 
two  persons  in  the  same  manner,  with  nothing  on  its  face  to  sEow  that  one 
was  merely  a  surety,  the  case  did  noit  fall  within  the  doctrine  of  Biggs  v. 
Waido,  and  the  latter  could  not  set  up  in  defense  that  he  was  such,  and  that 
the  plaintiff  had  not  sued  in  time,  and  had  given  no  notice  of  demand  and 
protest.  Geiger  v.  Clark,  13  Id.  580,  and  Beeves  v.  Howe,  16  Id.  153,  both 
cite  the  principal  case  to  the  point  that  the  guarantor  of  a  promissory  note  is 
entitled  to  notice  of  non-payment;  and  Lightstone  v.  Laurence,  4  Id.  277,  to 
the  point  that  a  declaration  is  insufficient  which  treats  the  maker  and  guar- 
antor of  a  note  as  joint  makers,  and  contains  no  allegations  of  demand  and 
notice.  Finally,  in  Fessenden  t.  Summers,  62  Id.  485,  the  court,  after  re- 
viewing many  of  the  pi-eceding  cases  which  cite  the  principal  case,  and  which 
it  regards  as  conflicting;,  holds  that  the  question  of  the  liability  of  a  person 
not  a  party  to  a  note  who  indorses  the  same  before  delivery,  is  settled  by 
section  3117  of  the  CSalifomia  civil  code,  and  such  person  is  to  be  regarded 
not  as  a  guarantor,  but  as  an  indorser,  and  as  such  ia  entitled  to  notice  of 
non-payment.  See  further,  as  to  the  necessity  of  demand  and  notice  to 
charge  a  guarantor,  WhUan  v.  Mears,  45  Am.  Dec.  233,  and  note  collecting 
prior  cases. 

G0ABANTIES  RXQiniLKD  TO  EZFBBSS  CONSIDBRATION  BT  StATUTB  OT  FrAUDS: 

rnhn  Bank  v.  Coster,  53  Am.  Dec  280,  and  note.  The  principal  case  is 
cited  in  Ford  v.  Hendricks,  34  Cal.  675;  Howland  v.  Aiteh,  38  Id.  136,  to  the 
point  that  the  promise  of  a  guarantor  of  a  promissory  note  is  not  within  the 
statute  of  frauds  if  made  before  deliTery  of  the  note,  though  the  oonsidera- 
iion  be  not  expressed. 
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GrODEPPBOY  V.  OaLDWELL. 

[2  Oauvojuiia,  489.] 

MaoHAiao's  Lien  Law  Provides  Exclusivelt  for  Securitt  of  Matxbiait 
wot  ASi>  Laborers,  and  one  who  advances  money  as  a  loan,  although  it 
is  expressly  for  the  payxqent  of  materials  and  labor  devoted  to  the  erection 
of  a  building,  can  claim  no  benefit  of  the  law. 

Owner  of  Land  is  Estopped  from  Sbttino  up  Title  against  Innocent 
Purchaser,  where  he  stands  by  and  sees  another  sell  it  without  making 
known  his  claim.    Per  Heydenfeldt,  J. 

Owner  of  Land  is  Estofped  from  Sxtung  up  Right,  where  he  know- 
ingly and  silently  permits  another  to  expend  money  upon  land,  under  a 
mistaken  impression  that  he  has  title.    Per  Heydenfeldt,  J. 

Pbioritt  is  Taken  over  Mortgage  by  Claim  for  Money  Advanced 
for  the  erection  of  a  building  on  the  mortgaged  premises,  where  the 
holder  of  the  mortgage  invites  the  expenditure  and  asserts  that  the  per- 
son advancing  the  money  shall  be  protected. 

Assignee  of  Mortgage  Takes  Subject  to  Adverse  Claim,  where  he  has 
full  notice  of  the  claim  before  assignment;  and  the  designaiion  of  the 
claim  by  an  improper  term  makes  no  difference,  wbere  all  the  circum- 
stances under  which  it  came  into  existence  were  fully  detailed. 

Mortgage  is  Mere  Security  for  Payment  of  Mone^,  and  no  breach  of 
its  conditions  can  possibly  vest  the  title  in  the  mortgagee.  Per  Heyden- 
feldt, J. 

Parol  Promise  to  Pay  for  Improvements  Made  upon  Land  is  not 
within' the  statute  of  frauds. 

Action  to  foreclose  a  mortgage.  The  mortgage  had  been 
made  on  July  19, 1850,  to  one  Skinner,  by  the  defendant  Cald- 
well, and  assigned  to  the  plaintiff  on  August  16, 1851,  by  one 
Wells,  attorney  in  fact  for  Skinner.  The  buildings  on  the 
mortgaged  premises  were  destroyed  by  fire  on  May  4,  1851,  and 
the  defendant  Bodgers  was  applied  to  by  Caldwell  for  a  loan, 
with  which  to  rebuild  them.  Hodgers  at  first  refused,  on  ac- 
count of  the  lien  of  the  mortgage,  but  on  being  assured  by  Wells 
that  the  holder  of  the  mortgage  would  look  to  nothing  but  the 
naked  lot  for  payment,  and  that  Bodgers  might  feel  secure  in  his 
advances,  Bodgers  furnished  the  means  for  rebuilding,  and  on 
June  3,  1851,  filed  a  notice  of  intention  to  hold  a  lien  upon  the 
house,  etc.,  erected.  Bodgers  claimed  prioriiy  of  payment  of 
the  balance  due  him,  and  costs,  out  of  the  proceeds  of  sale  of  the 
mortgaged  premises.  The  jury  were  charged  that  Bodgers'  al- 
leged lien  could  not  operate  against  the  plaintiff,  either  as  a  lien 
under  the  statute  or  by  agreement  with  Wells,  and  directed  them 
to  find  for  the  plaintiff.     Defendants  excepted  to  the  charge. 

Eambly,  for  the  appellants. 

McAllister,  for  the  respondent. 
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By  Court,  Hetdenfeldt,  J.  The  mechanic's  lien  law  provides 
exclusiyelj  for  the  security  of  materialmen  and  laborers;  and 
one  who  advances  money  as  a  loan,  although  it  is  expressly  for 
the  payment  of  materials  and  labor  devoted  to  the  erection  of  a 
building,  can  have  no  claim  to  the  benefit  of  the  law.  The  rase 
of  the  appellant  must,  therefore,  be  considered  upon  its  strict 
equity,  aside  from  any  claim  to  a  mechanic's  lien.  It  is  a  well- 
settled  rule  of  all  courts  of  equity,  that  the  owner  of  land  who 
stands  by  and  sees  another  sell  it,  without  making  known  his 
claim,  is  forever  estopped  from  setting  up  his  title  against  an 
innocent  purchaser.  In  strict  analogy  to  this  rule,  it  is  also  a 
familiar  principle,  that  one  who  knowingly  and  silently  permits 
another  to  expend  money  upon  land,  under  a  mistaken  impres- 
sion that  he  has  title,  will  not  be  permitted  to  set  up  his  right. 

The  equity  set  up  by  the  appellant  in  this  case  is  much 
stronger  than  in  the  case  stated  in  the  rule.  Instead  of  Wells 
being  a  silent  and  passive  spectator  of  the  expenditure  made  by 
the  appellant,  he  actually  directs  or  invites  it,  giving  at  the  same 
time  a  specific  promise  of  protection.  It  follows,  that  as  be- 
tween Wells  and  Bodgers  there  can  be  no  doubt  of  the  equitable 
right  of  the  latter. 

The  respondent  became  the  assignee  of  Wells,  with  full  notice 
of  the  claim  of  Bodgers  before  the  assignment  It  is  true  that 
the  claim  viras  called  a  mechanic's  lien,  when  it  had  no  validity 
as  such,  but  all  the  circumstances  under  which  it  came  into  ex- 
istence were  fully  and  particularly  detailed;  and  the  designation 
of  a  contract  by  an  improper  term  can  not  be  allowed  to  take 
away  a  substantial  right.  The  information  was  sufficient  to  put 
the  party  upon  full  inquiry,  and  to  enable  him  to  ascertain  by 
legal  advice  the  exact  rights  of  all  parties. 

Is,  however,  the  parol  contract  between  Wells  and  Bodgers 
within  the  statute  of  frauds  ?  It  will  be  seen  that  it  was  a  stipu- 
lation that  Bodgers  should  advance  money  to  be  expended  in 
building  upon  the  lot  in  question,  and  should  be  protected  for 
his  expenditure.  The  performance  of  his  stipulation,  on  the  part 
of  Bodgers,  was  complete;  and  it  is  well  established  that  in 
some  cases  part  performance  only  will  take  a  case  out  of  the 
statute  of  frauds.  But  this  is  not,  as  is  contended,  the  case  of 
a  release  of  a  mortgage,  or  a  release  of  an  interest  in  land, 
strictly  speaking.  Mortgages  at  the  present  day  are  considered 
as  merely  securities  for  the  payment  of  money,  and  no  breach 
of  their  conditions  can  possibly  vest  the  title  in  the  mortgagee. 
The  contract,  according  to  its  most  simple  and  direct  interpre* 
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tatioiiy  is  a  promise  to  repay  money  exi)ended  for  improYements, 
out  of  a  specific  fund,  to  wit,  out  of  the  mortgaged  premises; 
and  Chancellor  Kent  says  that  a  parol  promise  to  pay  for  the 
improTements  made  upon  land  is  not  within  the  statute  of  frauds: 
4  Kent's  Com.  450. 

This  view  of  the  proper  construction  of  the  contract  also 
disposes  of  the  question  raised  in  reference  to  the  power  of 
attorney  from  Skinner  to  Wells.  Indeed,  the  power  giren  to 
Wells  is  extensive  enough  to  authorize  any  fair  disposition  of 
the  mortgaged  premises;  and  it  is  only  by  force  of  this  con- 
struction that  Godeffroy  himself  (who  claims  under  an  assign- 
ment made  by  Wells,  as  attorney  of  Skinner)  can  have  any 
rights  to  be  enforced. 

The  decree  of  the  court  below  is  reversed,  with  costs,  and  the 
case  remanded. 


Lender  ov  Monet  to  Dibobabob  Debts  Whiob;  wxbb  Statutobt  Lien 
HAS  NO  LuEN:  OdtUmUh  v.  SUUon^  39  Ala.  183,  citing  the  principal  case. 
Ko  lien  ariaes  for  the  parchase  money  when  loaned  by  a  third  person  to  the 
purchaser  of  land:  SianaeU  v.  Boberts,  42  Am.  Dec.  103. 

Estoppel  of  Owneb  or  Land  fbom  Settinq  xjt  Title  where  he  acquiesces 
in  or  invites  its  disposition  to  another:  See  Ungle  v.  Bums,  2  Am.  Dea  593; 
8torr§y,  Barker,  10  Id.  316;  Buchanan  y.  Moore,  15  Id.  601;  Morriton  v. 
Caldwell,  17  Id.  84;  Henderson  ▼.  Overton,  24  Id.  492;  WaUAns  v.  Peck,  40 
Id.  156;  BlancJuird^y.  Attain,  52  Id.  594;  and  see  Doe  ex  dem.  McPheraon 
y.  Walters,  50  Id.  200. 

Estoppel  of  Owneb  Standing  bt  and  PEBBirmNa  Expendititbes  ob  Im- 
pboyements  without  Disclosing  Title:  See  Davia  y.  Sknpeon^  9  Am.  Dec. 
500;  Town  v.  Needham,  24  Id.  246;  Crest  y.  Jack,  27  Id.  353;  Cfrajf  y.  Bart- 
kU,  32  Id.  208;  Casey's  Lessee  v.  Inioes,  39  Id.  658. 

MOBTGAOBE,  WHEN  ESTOPPED  BY  AcTS  FBOM  ASSEBTING  CLAIM:  See  To^- 

lor  y.  Cole,  6  Am.  Dec.  526;  Brinckerhoff  v.  Lansing,  8  Id.  538;  Lasselle  y. 
Barnett,  12  Id.  217;  Fay  v.  Valentine,  22  Id.  397;  VAmourenx  y.  Vanden- 
Imrgh,  32  Id.  635. 

Assignee  of  Mobtoage,  wrrHour  Notice,  not  Subject  to  Equities  of 
Thibo  Pebsons  against  AssiGNOB:  MoU  V.  Clark,  49  Am.  Deo.  566. 

Cebtificate  OF  Mechanic's  Lien,  What  to  €k>NTAiK:  See  Bank  qf  Charles 
ion  y.  Curtiss,  46  Am.  Dec.  325. 

MoBTGAOE,  whebe  Ck>N8iDEBED  Mere  Seoubitt:  See  Waring  y.  Smyth, 
47  Am.  Dec.  299;  Hall  y.  Savill,  54  Id.  i85,  and  notes  thereto.  The  princi- 
pal case  was  cited  in  Payne  v,  Bensley,  8  Gal.  267;  McMUlan  y.  Bichards,  9 
Id.  409,  to  the  point  that  a  mortgage  is  a  mere  security  for  the  debt,  and  the 
legal  title  remains  in  the  mortgagor  until  foreclosure  and  sale. 

PaBOL  Ck>NTBACIS  TO  PaT  FOB  ImFBOVSMENTS  ON  LaND  ABB  NOT  WITHIN 

Statute  of  Frauds:  Frear  y.  Hardenbergh,  4  Am.  Deo.  356;  Zicbtfosse  v. 
Htdick,  39  Id.  458.  The  principal  case  was  cited  in  support  of  this  propo>i> 
tioa  in  Thauvenin  y.  Lea,  26  Tex.  615. 
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BOOEBS  V.  HuiB. 

[2  Oauvobsxa,  671.] 

OoHVKBfiioH  IS  Gist  of  Action  of  Trover,  and  withoat  oonrenion,  neither 
possesdoii  of  the  property,  negligence,  nor  misfortnne  will  enable  the  ac- 
tion to  be  maintained. 

Trovxr  will  not  Lib  unless  Detbnpant  has  Convbbtbd  Property  to 
HIS  Own  Use;  and  if  not,  then  any  other  act  to  amoont  to  a  oonyersion 
must  be  done  with  a  wrongful  intent,  either  express  or  implied. 

AucnoNESR  NOT  LIABLE  TO  Trus  Ownsr  AS  FOR  CoN VERSION,  where  he 
receives  and  sells  stolen  goods  in  the  regular  coarse  of  business,  and  pays 
over  the  proceeds  of  sale  to  the  felon  withoat  notice  that  the  goods  were 
stolen. 

Action  against  an  auctioneer  as  for  conTermon,  in  wluch  he  was 
held  liable.     The  opinion  states  the  facts. 

Barbour  and  Bice,  for  the  appellant. 

NoyeSy  for  the  respondent. 

By  Court,  Heydsnfeldt,  J.  The  question  to  be  here  decided 
is,  whether  an  auctioneer,  who,  in  the  regular  course  of  his 
business,  receives  and  sells  stolen  goods,  and  pays  over  the 
proceeds  of  sale  to  the  felon,  without  notice  that  the  goods 
were  stolen,  is  liable  to  the  true  owner  as  for  a  conversion. 

The  only  case  precisely  similar  to  this  is  Hoffman  v.  Caroio, 
22  Wend.  285.  That  case  was  decided  by  the  New  York  court 
of  errors,  composed  then  of  chancellor  and  senate,  and  upon  the 
question  there  was  a  dissenting  opinion  and  a  divided  vote. 
The  majority  of  the  court  held  that  the  auctioneer  was  liable. 
The  opinions  are  long,  and  there  is  much  argument  placed  on 
the  ground  of  convenience.  To  this  it  can  be  vexy  briefly 
replied,  that  there  is  as  much  or  more  of  that  species  of  reason- 
ing deduced  on  the  other  side,  and  which  will  occur  readily  to 
any  one  who  considers  the  subject.  The  chancellor  commences 
his  opinion  thus:  ''The  simple  question  presented  for  our  de- 
cision in  this  case  is,  whether  the  purchaser  of  stolen  goods, 
who  afterwards  sells  them  as  his  own  to  a  bona  fide  purchaser, 
is  liable  to  the  owner  of  the  goods  in  an  action  of  trover  for 
such  conversion  thereof  to  his  own  use." 

It  will  be  seen  at  one  view,  that  he  mistakes  the  facts  in  call- 
ing the  auctioner  "  the  purchaser;"  and  he  is  guilty  of  petUio 
prmcipii  in  styling  the  act  of  the  auctioneer  ''a  conversion 
thereof  to  his  own  use,"  because  the  very  point  to  be  decided 
was,  whether  it  was  conversion  or  not.  And  as  that  is  also  the 
[K)int  to  be  here  decided,  it  will  only  be  necessary  to  examine 
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the  doctrine  of  conyersioii  as  expounded  by  writers  upon  the 
action  of  troTer.  The  conyersion,  it  will  be  conceded,  is  the 
gist  of  the  action,  and  without  conyersion,  neither  possession 
of  the  property,  negligence,  nor  misfortune  will  enable  the  action 
to  be  maintained.  In  illustration  of  this,  it  is  settled  that  a 
bailee  is  not  liable  in  troyer  where  the  goods  have  been  lost  or 
stolen^  for  there  is  no  actual  conversion.  Stephens  says  trover 
is  a  remedy  to  recover  the  value  of  personal  chattels  wrongfully 
converted  by  another  to  his  own  use.  Chitty  says:  ''The  re- 
fusal to  deliver  goods  on  demand  will  not  in  all  cases  consti- 
tute a  conversion,  unless  the  party  refusing  have  it  in  his  power 
to  deliver  up  the  goods  detained:"  1  Chit.  PL  160. 

Lord  Mansfield  says,  in  a  case  quoted  3  Steph.  N.  P.:  "A 
mere  wrongful  asportation  of  a  chattel  does  not  amount  to 
a  conversion,  unless  the  taking  or  detention  of  the  chattel  is 
vrith  intent  to  convert  it  to  the  taker's  own  use,  or  that  of  some 
third  person,  or  unless  the  act  done  has  the  effect  of  destroying 
or  changing  the  quality  of  the  chattel."  [The  case  evidently 
referred  to  is  Ibuldes  v.  WiUoughbyy  8  Mee.  &  W.  640,  com- 
mented upon  in  3  Steph.  N.  P.  2684,  and  the  language  attributed 
to  Lord  Mansfield  is  sustantially  that  used  by  Lord  Abinger.) 
I  have  thus  quoted  enough  to  show  the  doctrine  of  the  law  as  it 
is  laid  down  by  the  most  approved  authorities. 

From  these,  it  appears  to  me,  that  to  be  guilty,  the  defendant 
must  have  converted  the  property  to  his  own  use;  and  if  not, 
then  any  other  act,  to  amount  to  a  conversion,  must  be  done 
with  a  verongful  intent,  either  expressed  or  implied.  If  one 
destroys  a  chattel  wantonly,  this  is  a  wrongful  intent  expressed. 
In  the  case  of  a  common  carrier,  who  delivers  goods  by  mis- 
take to  the  wrong  person,  this  is  a  wrongful  intent  implied, 
because  his  undertaking  was  absolute  to  deliver  to  the  right 
owner. 

In  the  case  under  review  the  defendant  certainly  did  not  con- 
vert to  his  own  use;  and  it  would  be  impossible  to  say  that  he 
veas  guilty  of  a  wrongful  intent,  expressed  or  implied,  when  it 
is  clear  that  he  had  no  notice  of  the  rightful  ownership  of  the 
property,  and  was  in  the  regular  pursuit  of  his  business  as 
a  public  auctioneer.  He  was  the  mere  agent  for  the  transmis- 
sion of  the  property  from  one  hand  to  another.  Each  act  com- 
mitted in  connection  with  the  goods  was  not  his  act,  but  that 
of  his  employer.  And  although  he  might  be  liable  to  the  ven* 
dee,  if  he  did  not  at  the  sale  disclose  his  principal,  yet  that  lia» 
bility  would  arise  from^a  different  doctrine  entirely. 
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A  case  somewhat  alike  in  principle  to  this  is  Oreemoay  y. 
Fishery  1  Car.  &  P.  190,  where  it  appeared  that  one  of  the  de* 
f endants  was  a  packer,  who  merely  shipped  goods  which  had 
l)een  pledged  by  factors  for  their  own  debt.  Abbott,  C.  J., 
«aid:  "  On  the  part  of  Woodward,  reliance  is  placed,  I  think 
properly,  on  the  circumstance  of  his  acting  in  the  ordinary 
course  of  his  business;  and  I  am  of  opinion  that  the  course  of 
trade  in  this  instance  furnishes  an  exception  to  the  general  rule; 
the  distinction  between  this  case  and  that  of  a  servant  is,  that 
here  is  a  public  employment;  and  as  to  a  carrier,  if  while  he 
has  the  goods  trover  will  lie;  but  if  while  he  is  a  mere  conduit 
pipe  in  the  ordinary  course  of  trade,  I  think,  he  is  not  liable." 

This  case  was  cited  by  the  counsel  in  the  argument,  in  Hoff- 
man  y.  Carow,  supra,  but  is  not  noticed  in  the  opinions  of  any 
of  the  majority  of  the  court,  nor  is  the  reasoning  of  Chief  Jus- 
tice Abbott  at  all  answered.  It  is  true.  Senator  Yerplanck 
notices  the  argument,  and  in  reply  says:  *'  I  can  not  think  the 
law  charges  one  who  had  accidentally  a  temporary  possession 
of  goods,  without  claim  of  property,  and  with  which  he  had 
parted  before  demand.  It  requires  a  wrongful  taking  or  con- 
Tersion  of  the  thing  itself  to  make  the  transaction  tortious." 
It  is  only  necessary  to  quote  this  much  of  the  senator's  lan- 
guage to  give  a  complete  refutation  to  his  conclusion.  He 
oould  not,  in  any  stronger  terms,  haye  declared  his  opinion  of 
the  innocence  of  the  plaintiff  in  error  in  that  case. 

The  case  of  Saxeby  v.  TFynn,  cited  in  3  Stark.  Ey.,  3d  ed., 
1160,  note,  is  a  case  of  much  analogy  in  doctrine  to  the  present. 
It  is  there  held  that,  in  many  instances,  proof  of  notice  of  the 
particular  circumstances  is  necessary  in  order  to  show  that  the 
act  of  the  defendant  amounts  to  a  conversion.  Thus,  where  an 
agent  has  the  goods  of  his  principal  in  his  custody,  and  de- 
livers them  according  to  the  order  of  his  principal,  without 
notice  of  the  previous  transfer  by  the  principal,  he  is  not  guilty 
of  a  conversion. 

The  case  cited  and  the  case  at  bar  are  both  cases  of  agency. 
In  the  one  case  the  agent  delivered  the  goods  improperly,  but 
without  notice  of  the  fraud  of  his  principal;  in  the  other,  the 
agent  delivers  or  sells  improperly,  but  without  notice  of  the 
felony  of  his  principal;  thus  there  is  an  evident  similarity. 
Now  suppose,  after  the  sale  by  the  auctioneer,  the  yendee  had 
refused  to  take  the  goods,  and  returned  them  to  the  auctioneer, 
and  he  to  his  princix)al,  would  the  liability  of  the  auctioneer  be 
insisted  on?    I  put  it  thus  strongly  to  show  that  such  proposi- 
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tion  would  shock  our  common  sense  of  justice.  And  yet  it  i» 
in  effect  not  different  from  the  facts  of  this  case,  except  that  it 
would  be  a  stronger  case  of  interference  with  and  control  over 
the  property;  for  there  are  three  distinct  acts:  a  sale,  a  rescis- 
sion, and  a  deliyering  oyer  to  the  employer — all  potent  symbols 
of  ownership. 

I  am  satisfied  that  the  decision  in  Hoffman  t.  Carow,  22  Wend. 
285,  is  not  law;  and  in  this  case  the  judgment  is  rerersed  with 
costs 

Anderson,  J.,  concurred. 


What  Constitutes  Co^rysBSioN:  See  Bagadale  y.  WiUiams^  49  Am.  Deo^ 
406,  and  note  collecting  prior  cases;  dark  v.  WhUaier,  48  Id.  160;  ScoU  v. 
Perkiw,  Id.  470;  Maxwell  v.  Harriaon,  52  Id.  385.    The  doctrine  of  the 
principal  case,  as  to  what  constitutes  a  conversion,  is  approved  in  Morris  y. 
J/all,  41  Ala.  539. 

Adctionkbb  Receivino  akd  Seluno  Stolen  Pbopbbtt,  whether  Lza- 
DLB  FOB  CoNYEBSiON:  See  RogetB  y.  /Titie,  54  Am.  Bee  300,  where  the  coori 
expressed  a  different  opinion  from  that  held  in  the  piiodpal  oaae^  on  a  former 
trial  between  the  same  parties. 


MraTDBNu  HAia 

[9  Oauvobmia,  fi90.] 

Non-residents  abe  not  Exempted  from  Taxation  beoaose  sMtioii  S  of* 
the  California  reyenne  act  of  1851  provides  that  '*  every  penon  shaQ  be 
listed  in  the  county  where  he  resides.'* 

Legislatitrb  has  No  Power  to  Exempt  from  Taxation  ant  Spacnxs  of 
Property,  however  owned,  under  section  13  of  article  11  of  the  Gsli- 
forzda  constitution,  which  declares  that  "  all  property  in  this  state  shaD 
be  taxed  in  proportion  to  its  value." 

Profkrtt  mat  be  Taxed  in  Onb  State  although  Taxxd  in  AnothbBv 
especially  when  it  is  within  the  limits  of  the  former,  and  without  the 
limits  of  the  Latter. 

Injunction  can  Only  bk  Issued  under  Reformed  Procedure  where  the- 
complaint  makes  out  a  case  of  equity  jurisdiction;  the  rules  and  princi- 
ples of  equity  practice  remain  unaltered,  although  there  is  no  separate 
forum  for  the  adjudication  of  chancery  cases. 

Equity  can  not  Take  Cognizance  of  Cases  Involving  Simplt  Ques- 
tion OF  Taxation;  the  issue  is  strictly  one  at  common  law. 

AoTioN  to  restrain  a  tax  collector  from  levying  assessments- 
against  a  steamer.  The  allegations  of  the  complaint  are  stated 
in  the  opinion.  An  injunction  was  issued,  and  the  defendant 
demurred,  alleging  defect  of  parties,  in  that  the  assessor  ivas 
not  joined;  that  no  cause  of  action  was  stated  in  the  complaint;. 
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and  that  the  facts  were  not  sufficient  to  give  the  court  jurisdic- 
tion.   The  demmrrer  was  sustained,  and  the  plaintiffs  appealed. 

A,  T.  WUaon,  for  the  appellants. 

Thomas  and  ifoore,  for  the  respondent. 

By  Court,  Hetdbnteldt,  J.  The  plaintiffs  allege  that  they 
ore  citizens  of  the  state  of  New  York;  that  they  own  the  steamer 
New  World,  which  is  engaged  in  navigating  the  waters  of  the 
state  of  California;  that  they  pay  taxes  for  said  steamer  in  New 
York,  and  therefore  they  say  that  they  ought  not  to  be  taxed  here, 
and  pray  that  the  tax  collector  be  restrained  by  injunction 
from  levying  the  assessments  made  against  said  steamer. 

The  policy  and  right  of  a  sovereign  state  to  tax  property 
within  her  limits  are  questions  so  familiar  that  I  consider  it 
unnecessary  to  discuss  them.  And  indeed,  the  right  of  the  state 
to  tax  the  property  in  question  was  admitted  in  the  argument 
by  the  plaintiffs'  counsel.  He  insists,  however,  that  the  state 
has  not  attempted  to  enforce  that  right,  and  that  the  revenue 
law  does  not  provide  for  a  case  of  this  kind.  His  reasoning  is 
founded  on  the  eighth  section  of  the  act  of  1851,  which  says, 
"  every  person  shall  be  listed  in  the  county  where  he  resides," 
etc.;  and  therefore,  because  the  plaintiffs  are  residents  of  no 
county  in  the  state,  they  are  unaffected  by  the  provisions  of 
the  law. 

This  is  certainly  a  singular  construction,  and  its  practical 
effect  would  be,  that  non-resident  foreigners  shall  receive  the 
protection  of  the  state  in  the  enjoyment  of  property,  and  in  the 
profitable  pursuits  of  commerce  and  traffic,  free  from  any  of  the 
burdens  of  government;  and  that  these  shall  be  borne  exclu- 
sively by  the  resident  citizens  of  the  state,  who  enjoy  no  greater 
benefits  and  receive  no  higher  protection.  To  such  a  view  I 
can  not  give  my  consent. 

Nor  do  I  conceive  it  to  be  within  the  power  of  the  legislature 
to  exempt  any  species  of  property,  however  owned,  from  taxa- 
tion.. The  thirteenth  section  of  the  eleventh  article  of  the  .con- 
stitution declares,  "  all  property  in  this  state  shall  be  taxed  in 
proportion  to  its  value." 

This  language  is  explicit  in  prescribing  the  duiy  of  our  law- 
makers, and  the  law  presumes  that  they  did  their  duty,  unless 
its  violation  is  so  plain  and  palpable  as  to  be  beyond  the  limits 
of  construction. 

But  considering  the  section  relied  upon,  with  other  portions 
of  the  revenue  act,  it  is  very  evident  that  it  was  only  intended 
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as  a  provision  for  the  oonYenience  of  the  resident  tax-pajers  of 
the  state,  and  not  as  an  exemption  from  the  payment  of  all  taxes 
by  the  non-resident  owners  and  proprietors. 

By  the  tenth  section  of  the  same  act,  unoccupied  land  maybe 
listed  as  lands  of  persons  unknown;  and  the  twenty-aixth  sec- 
tion provides  so  particularly  for  the  taxation  of  the  property  of 
non-residents,  that  I  deem  it  unnecessary  further  to  discuss  the 
intention  of  the  legislature. 

That  the  plaintiffs  pay  taxes  for  the  same  properly  in  the  state 
of  New  York  is  no  ground  of  complaint  against  the  exercise  of 
a  legitimate  act  of  sovereignty  by  the  state  of  California.  I  can 
see  no  reason  why  the  power  of  taxation  should  be  conceded  to 
the  one  and  not  to  the  other,  especially  as  in  the  case  of  the  one 
the  property  is  without,  and  in  the  case  of  the  other  it  is  within, 
her  limits. 

Another  question  raised  in  the  argument  is  as  to  the  propriety 
of  the  remedy  by  injunction,  to  which  the  plaintiff  has  resorted. 
The  writ  of  injunction  belongs  to  the  court  of  chancery  exclu- 
sively; and  altiiough  in  this  state  there  is  no  separate  forum  for 
the  adjudication  of  chancery  cases,  yet  in  our  courts  having 
chancery  jurisdiction,  the  rules  and  principles  of  equity  practice 
remain  unaltered.  The  writ  of  injunction  can  only  be  issued 
where  the  bill  of  complaint  makes  out  a  case  of  equity  jurisdic- 
tion. In  the  case  under  consideration,  and  in  all  cases  involv- 
ing simply  the  question  of  taxation,  the  issue  is  strictly  one  at 
common  law,  and  courts  of  equity  can  take  no  cognizance 
thereof.  The  writ  of  injunction  was  therefore  improperly  re- 
sorted to,  and  should  have  been  refused. 

Let  the  judgment  be  affirmed,  with  costs. 

Andebson,  J.,  concurred. 


State  has  Powsa  to  Tax  Propkrtt  within  its  Limits:  ffatrUon  ▼. 
Mayor,  41  Am.  Dec.  633;  BaUle  v.  Mobile,  44  Id.  438. 

Steamboats  may  be  Taxed  where  Owners  Reside:  Ferry  y,  Torrenee, 
32  Am.  Deo.  725;  BatOe  t.  Mobile,  44  Id.  438,  and  note. 

Equitable  Relief,  when  Granted  under  Reformed  Procedure:  See 
De  WiU  V.  Hays,  ante,  p.  352,  and  note.  The  prinoipal  case  was  quoted  in  Loring 
T.  Doioner,  McAU.  366,  as  illustrating  the  fact  that,  although  but  one  form 
of  action  is  allowed  in  the  courts  of  California,  remedies  are  administered 
according  to  the  rules  of  equity  or  of  common  law. 

Power  of  Courts  of  Equity  over  Questions  oonobrnino  Taxation: 
See  De  WiU  v.  Hays,  ante,  p.  352,  and  note.  The  principal  case  was  cited  in 
Missouri  River  etc  R.  R,  v.  Morris,  7  Kan.  231,  to  the  point  that  a  court  of 
equity  ought  never  to  interfere  to  set  aside  a  tax  that  is  merely  voidable,  or 
to  restrain  the  collection  of  such  tax  by  injunction,  unless  strong  equitable 
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grounds  exiat  for  such  interferenoe;  and  in  JIailenbeek  v,  Hahn^  2  Keb.  438, 
to  the  point  that  when  nothing  bat  the  mere  question  of  taxation  is  involved, 
the  issue  is  strictly  one  at  law,  and  equity  can  take  no  cognizance  thereof. 
A  party  aggrieved  by  an  illegal  tax  has  an  ample  remedy  at  law,  and  equity 
has  no  authority  to  restrain  its  collection;  and  the  unlawful  collectioii  of  a 
tax  is  a  mere  trespass,  not  to  be  enjoined  without  allegations  and  proof  of  ir- 
reparable injury  therefrom. 


KoHLEB  V.  Smith. 

[3  GAUfoanA,  097.] 
MoNiT  DniANDe  Dbaw  Interest  after  Matuiutt  at  Rate  EacFEBSSSD 
nv  WanTXir  Contract,  notwithstanding  nothing  is  expressly  said  about 
interest  after  maturity;  and  it  \m  only  where  no  rate  is  agreed  upon  tiiat 
the  statute  takes  effsot. 

AoTiOH  by  the  indorsee  of  a  promissory  note,  made  by  the  de- 
fendant, for  one  thousand  dollars,  dated  January  1, 1851,  and 
payable  two  months  after  date,  with  interest  at  the  rate  of  eight 
per  cent.  The  plaintiff  had  written  the  following  upon  the  note : 
"  The  within  note  is  to  run  at  the  rate  of  fiye  per  cent,  interest, 
in  place  of  eight  per  cent,  per  month.  Jan.  15, 1851.  Henry 
Eohler."  The  plaintiff  had  judgment,  and  was  charged  with  in- 
terest, at  the  rate  of  five  per  cent,  per  month,  after  Qie  note  had 
become  due.    The  defendant  appealed. 

FHM^  for  the  appellant. 

McCarty  and  Lev&gy^  tor  the  respondent. 

By  Court,  Hbydxntbldt,  J.  The  appellant  complains  that  he 
was  charged  with  interest  upon  his  note  at  the  rate  of  five  per 
cent,  a  month  after  it  became  due;  and  contends  that  his  con- 
tract was  only  for  that  rate  from  the  time  he  made  the  note  up  to 
its  maturity;  the  act  of  1850  gives  interest  at  the  rate  of  ten  per 
cent,  a  year  for  all  moneys  after  they  become  due,  ^*  where  there 
is  no  express  contract  in  writing  fixing  a  different  rate  of  in- 
terest." 

This  language  is  yery  explicit,  and  shows  that  the  intention 
of  the  act  was  twofold:  first,  that  money  demands  after  ma- 
turity should  draw  interest;  and  second,  that  they  should  draw 
interest  at  whatever  rate  was  expressed  in  the  written  contract, 
notwithstanding  that  nothing  is  said  expressly  about  interest 
after  maturity.  And  it  is  only  where  no  rate  is  agreed  on  that 
the  statute  rate  takes  effect.  This  construction  is  strengthened 
by  the  second  section  of  the  act,  which  requires  judgments  on 
such  contracts  to  "bear  the  interest  agreed  upon  by  the  parties." 

Am.  Dbo.  Vol.  LVI— M 
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The  other  point  made  can  not  properly  be  oonsideved.  It 
relates  to  the  effect  which  the  decision  below  has  on  the  interest 
of  a  third  party,  who  is  not  a  party  to  the  suit  nor  in  any  man- 
ner before  the  court 

The  judgment  is  affirmed,  with  costs. 

MuBSAT,  0.  J.  9  concurred. 


Obuoatiov  roB  Patmikt  or  Mohbt  Bbabb  iHmiBn  at  Raib  Bnawmu 
AiTXB  AB  Well  ab  beiobb  Hatubitt,  notwithstanding  nothing  is  said  in 
regajrd  to  intarett  after  msturity.  The  principal  caaa  haa  been  frequently 
dted  to  this  proposition:  JBlTnyre  y.  MeDanid,  28  HL  203;  Spetteer  ▼.  Max- 
Will,  16  WiM.  646;  McLme  ▼.  Ahraau,  2  Ner.  207;  UtUom  IntL  farSiurmffa 
▼.  SotUm^  129  lian.  91;  and  aee  Oiy  ▼.  IhmMIn,  6  OaL  417;  aee  also  the 
note  to  SeBedk  y.  JIvncA^  6  Am.  Deo.  100^  oonaldering  this  and  the  opposite 


CASES 


IK  THE 


STJPEEME  COUET  OF  EEE0E8 


OF 

CONNECTICUT 


GowLEs  V.  Baoon. 

[91  OomxoxiorT,  461.] 

Wmnui,  BT  Bkason  or  Mistaken  or  Fkuitlsss  Levy  ok  Lavd,  the  debt 
has  not  in  fact  been  satisfied,  either  debt  on  the  judgment  or  «etre/aeuu 
may  be  brought  to  obtain  satisfaction,  notwithstanding  the  apparent  sat- 
isfaction of  tiie  execution. 

FlCT  THAT  CBEDITOB,  WHEN  Hb  LeYIED  HI8  E3CECDTI0N  OV  LaND0  of  hit 

debtor,  had  notice,  from  the  records  or  otherwise,  that  the  latter  had 
executed  a  conveyance  of  the  property  levied  on,  but  erxoneously  sup- 
posed that  such  conveyance  was  fraudulent  and  void  as  to  him,  does  not 
valeaae  the  debtor  from  his  obligation  to  pay  the  unsatisfied  balance  of  the 
debt. 

QwBCT  OF  Reoobdino  CoNYErANOBS  18  Mbbblt  TO  GiYB  NoTiCB  thereof, 
but  their  validity  depends  on  other  circumstances.  Such  records  often 
furnish  bat  very  imperfect  information  of  the  real  state  of  the  titles. 

Dbfbhdant  nt  Action  on  Judgment  mat  Give  Evidencb  to  show  that  a 
conveyance  by  him  of  land  previously  levied  on  under  the  judgment 
was  fraudulent  as  to  the  judgment  creditor,  for  the  purpose  of  proving 
that  the  judgment  sued  on  has  been  satisfied  by  the  levy. 

Pabties  to  AonoNB  mat  Now  Testify  in  Civil  Suits  like  other  wit- 


Couier  IS  not  Bound  to  Chabob  Jubt  on  Abstbaot  Queshons  of  law 
arising  on  facts  of  which  there  is  no  proof  in  the  case. 

Wbebb  One  bt  Wobds  and  Actions  Intentionallt  Causes  Anotueb 
.   to  Belebye  in  the  existence  of  a  certain  state  of  things,  and  thereby 
induces  him  to  act  on  that  belief  so  as  to  injuriously  affect  his  previous 
position,  he  is  concluded  from  averring  a  different  state  of  things  as  ex 
isting  at  the  time. 

DsBT  on  a  judgment.    The  defendant  pleaded  the  genera] 
),  with  notice  of  epecial  matter  to  be  given  in  evidence. 
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The  special  matter  ^was,  that  Gbd  Cowles,  the  present  plaintiff's 
testator,  who  was  then  the  judgment  creditor,  obtained  an  exe- 
cution on  the  judgment  mentioned  in  the  declaration,  and  had 
it  duly  levied  on  certain  land  in  which  the  defendant  held  a  life 
estate;  that  the  right,  title,  and  interest  of  the  defendaiit 
therein  was  duly  set  off  to  and  vested  in  said  Gtad  Cowles,  and 
that  at  the  time  Oowles  had  notice  of  the  interest  of  the  defend- 
ant in  the  premises.  On  the  trial  it  was  proved  by  the  defend- 
ant and  admitted,  that  Gad  Cowles,  in  1821,  took  out  execution 
on  the  judgment  sued  on,  and  had  it  duly  levied  on  the  life 
estate  above  mentioned,  and  that  all  the  steps  required  by  law 
were  taken  to  perfect  the  levy  and  transfer  the  title  to  the 
levying  creditor.  There  was  no  evidence  before  the  juiy  that 
Cowles,  or  any  one  under  him,  had  taken  or  held  possession 
after  the  levy.  But  it  was  proved  that  one  Phelps,  who  had, 
under  the  direction  of  Cowles,  entered  and  cut  some  glass  on 
the  premises  immediately  after  the  levy,  had  been  sued  in  tres^ 
pass  and  compelled  to  pay  damages.  After  the  determination 
of  the  last-named  suit,  and  the  payment  of  the  damages  recov- 
ered, Cowles  ceased  to  set  up  any  claim  or  title  to  the  premises, 
but  in  fact  abandoned  them,  though  he  did  not  release  them. 
The  juiy  found  for  the  plaintiff,  and  the  defendant  moved  for  a 
new  trial.  The  other  facts  necessary  to  an  understanding  of 
the  questions  decided  are  sufficiently  stated  in  the  opinion. 

Hungerford  and  WeUes^  in  support  of  the  motion. 

T.  C,  Perkins^  contra. 

By  Court,  Sax>BBS,  J.  1.  The  first  question  presented  on  this 
motion  is,  whether  the  plaintiff's  testator  is  to  be  deemed  to 
have  obtained  satisfaction  of  the  judgment  on  which  this  action 
is  brought,  by  the  levy  and  set-off  of  land  upon  the  execution 
issued  on  that  judgment,  if  there  was  an  entire  failure  of  title 
in  the  defendant  to  that  land,  and  said  testator  therefore  got 
nothing  by  the  levy  and  set-off. 

It  was  ancientiy  an  established  principle  of  the  common  law 
of  England,  that  an  extent  upon  the  land  of  the  defendant,  re- 
turned and  filed  of  record,  is  a  full  satisfaction  and  end  of  the 
suit;  and  therefore,  that  the  plaintiff  is  not  entiUed  to  any 
further  means  of  satisfaction,  by  writ,  action,  or  execution.  And 
if  the  tenant  by  elegii  were  divested  of  the  lands  so  held  under 
that  writ  of  execution,  by  one  having  a  titie  paramount  to  his 
own,  that  is,  a  better  titie  than  the  debtor  from  whom  he  ex- 
tended the  lands,  the  rule  of  law,  that  the  debt  was  considersd 
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Batifified  by  the  extent  remained  unchanged  and  unaffected  by 
this  circumstance;  and  the  creditor  could  not  afterwards  resort 
to  any  other  writ,  or  have  any  other  remedy  for  the  portion  of 
his  debt  thus  deemed  to  be  satisfied.  The  reason  upon  which 
this  principle  was  adopted  was,  that  the  creditor  elects  to  hold 
the  land  for  so  many  years  till  the  debt  be  satisfied  out  of  the 
rents  and  profits,  and  the  judgment  roll  shows  that  it  was  satis- 
fied by  the  elegit.  This  rule  was  so  manifestly  unjust,  that  in 
the  thirty-second  year  of  the  reign  of  Henry  VJJJL.  a  statute  was 
enacted,  for  that  reason  expressed  in  its  preamble,  by  which  it 
was  provided,  that  where  the  creditor  is  lawfully  divested  of  the 
land  so  delivered  to  him  on  such  extent,  he  may  have  a  writ  of 
scire  facias  against  the  defendant;  and  thereupon,  if  no  sufficient 
cause,  other  than  the  acceptance  of  said  land  on  the  former  writ 
of  execution,  is  shown  to  bar  the  said  suit,  a  new  writ  or  writs 
of  execution  on  the  judgment,  of  the  like  nature  and  effect  as 
the  former,  for  the  residue  of  the  debt  unsatisfied  by  such  former 
execution;  and  the  same  provision  is  re-enacted,  in  similar  terms, 
by  8  Geo.  I.,  c.  25,  under  which  provisions  the  plaintiff,  on 
the  new  writ  of  execution,  has  the  same  privileges  as  on  the 
issuing  of  the  original  elegit;  that  is,  if  the  plaintiff  can  have  no 
fruit  of  it,  he  may  sue  out  a  scire  facias  against  the  debtor's 
goods  or  chattels,  or  a  ca.  sa.  to  take  his  person  in  satisfaction 
of  the  debt.  The  courts  in  England,  early  after  the  first  of  these 
statutes  was  passed,  decided  that  the  equivalent  remedy  of  debt 
on  judgment  would  lie,  if  the  creditor  thought  fit,  in  lieu  of  a 
writ  of  scire  facias,  which  action  of  debt  may  now  be  brought 
on  the  unsatisfied  judgment  at  any  time,  although  further  vmts 
of  execution  can  not  be  issued  without  a  scire  facias.  See  Foster 
on  Scire  Facias,  52  et  seq. 

In  this  state  the  ancient  English  common-law  rule  has  never 
been  adopted;  but  the  practice  has  uniformly  been  in  conformity 
with  the  principle,  that  where  there  is  no  real,  but  only  an  ax> 
parent,  satisfaction  of  the  execution  issued  on  a  judgment  by 
reason  of  a  mistaken  or  fruitless  levy  on  lands,  debt  on  judgment, 
as  well  as  scire  facias,  may  be  brought  to  obtain  satisfaction.. 
The  course  of  the  authorities  on  this  subject  is  given  in  the  case 
of  Fish  V.  Sawyer,  11  Conn.  545,  in  which  we  understand 
the  court  to  approve  and  establish  that  practice,  and  to  decide 
that  in  all  cases  debt  on  judgment  lies  where  an  execution  is 
fruitless,  by  reason  of  a  mistaken  or  void  levy  on  land. 

And  we  see  no  just  reason  for  the  limitation  of  this  principle 
for  wiuch  the  defendant  contends,  by  which  it  should  be  held. 
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nor  to  apply  to  cases  where,  as  in  the  present,  the  plaintiff's 
testator,  when  he  caused  his  execution  to  be  levied,  had  notice 
from  the  records,  or  otherwise,  that  the  defendant  had  executed 
a  conveyance  of  the  land  levied  on,  but  erroneously  supposed 
that  such  conveyance  was  fraudulently  made,  and  was  therefore, 
as  to  him,  void.  Such  a  mistake  constitutes  no  just  reason  why 
the  defendant  should  not  pay  the  unsatisfied  balance  of  the  debt. 
The  former  neither  got,  nor  did  the  defendant  lose,  anything 
by  this  mistaken  levy.  Is  the  latter  to  go  quit  of  his  obligation 
when  it  has  not  been  discharged  by  any  mode  known  to  the  law, 
and  therefore  remains  in  full  force,  merely  because  the  former 
has  acted  on  a  mistaken  belief  that  the  land  levied  on  belonged 
to  the  defendant,  and  not  to  the  person  to  whom  he  had  osten- 
sibly conveyed  it  ?  Or  is  the  former  to  be  thus  punished  by  a 
forfeiture  of  his  debt,  for  the  benefit  of  his  debtor,  for  erro- 
neously supposing  that  such  conveyance  was  actually  or  con- 
structively fraudulent,  and  as  to  himself  void,  and  for  trying  to 
avoid  it  ?  It  must,  indeed,  be  some  very  stubborn  rule  of  law 
which  would  be  held  to  produce  such  an  unrighteous  result. 
Nor  on  this  point  can  the  grounds  on  which  the  testator  formed 
his  opinion  be  examined  for  the  purpose  of  determining  whether 
he  had  reasonable  cause  for  it;  or  whether  such  opinion  was 
really  entertained  or  not;  because  it  has  no  bearing  on  this 
question  of  right  and  justice  between  these  parties.  It  may, 
however,  be  observed,  that  our  records  of  deeds  often  furnish  to 
creditors  of  the  grantors  but  very  imperfect  information  of  the 
real  state  of  titles.  They  sometimes  disclose  the  invalidiiy  of 
them  as  to  creditors  when  they  are  only  constructively  fraud- 
ulent, but  of  course  they  never  do  when  they  are  actually  so. 
And  the  object  of  recording  conveyances  is  only  to  give  notice 
of  them;  but  their  validity  depends  on  other  circumstances. 

This  action  is  therefore  sustainable,  notwithstanding  this  ob* 
jection. 

2.  The  next  question  is,  whether  it  was  competent  for  the 
defendant  to  show  that  the  deed  from  himself  to  Mrs.  Hum- 
phreys was  given  for  the  purpose  of  defrauding  his  creditors. 
If,  as  the  plaintiff  claims,  it  was  not,  the  whole  defense  to  the  ac- 
tion fails;  and  therefore,  a  decision  of  the  questions,  afterwards 
made  on  the  trial,  is  unnecessary.  The  evidence  offered  by  the 
defendant  was  introduced,  for  the  purpose  of  avoiding  the  effect 
of  the  conveyance  from  the  defendant  to  Mrs.  Humphreys, 
which  had  been  produced  by  the  plaintiff,  and  to  show  that 
that  conveyance  was  executed  under  such  circumstances  that  it 
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was  void  as  against  the  plaintiff's  testator;  and  that  the  latter, 
therefore,  by  yirtae  of  his  leTj  and  set-off,  on  his  execution, 
obtained  full  and  legal  satisfaction  of  the  judgment  declared 
on;  which  was  the  defense  relied  on  bj  the  defendant.  This 
being  the  state  of  the  question,  as  it  is  thus  presented,  it  should 
be  viewed  singly,  and  independently  of  the  effect  of  the  con- 
duct and  representations  of  the  defendant  after  the  levy  and  set- 
off, whereby  the  plaintiff's  testator  may  have  been  induced  not 
to  rely  on  those  proceedings,  but  to  treat  them  as  ineffectual; 
which  gives  rise  to  a  subsequent  question  in  the  case,  and  one 
to  be  considered  hereafter. 

However  ungracious  it  may  seem  for  the  defendant  thus  to  set 
up  his  own  fraud  in  that  conveyance,  we  axe  of  opinion  that, 
as  this  question  was  presented,  he  was  at  liberty  to  do  so  for 
the  purpose  stated.  There  can  not  be  a  doubt  that  this  evi- 
dence conduced  to  prove  that  the  judgment  was  satisfied,  and 
was  therefore  in  its  nature  relevant,  for  the  purpose  for  which 
it  was  offered.  It  would,  as  a  general  rule,  be  competent  for 
the  defendant  to  show  that  he  had  not  been,  by  conveyance  or 
otherwise,  divested  of  the  estate,  at  the  time  of  Uiq  levy  and  set- 
off, because  their  effect,  in  that  case,  would  be  to  vest  that 
estate  in  the  creditor  under  the  levy,  and  thus  to  produce  a 
satisfaction  of  the  judgment,  which  would  constitute  a  good  de- 
fense in  this  action.  The  question,  then,  is,  whether  the  cir- 
cumstance that  the  conveyance  was  executed  by  the  defendant, 
with  a  fraudulent  intention  as  to  his  creditors,  including  the 
plaintiff's  testator,  creates  an  exception  to  this  rule.  The  effect 
of  that  fraud  would  be  to  make  the  conveyance  voidable  by 
those  creditors  at  their  election.  If  the  testator  chose  to  avoid 
it,  as  he  did,  by  taking  the  land  on  his  execution,  as  though 
the  conveyance  had  not  been  made,  such  appropriation  would 
clearly  be  a  satisfaction  of  his  debt,  of  which  the  defendant 
might  avail  himself  in  an  action  on  the  judgment.  If  it  were 
otherwise,  he  might  be  repeatedly  compelled  to  pay  the  same 
debt. 

The  question  arising  upon  that  conveyance  respects  only  the 
title  to  the  land.  That  is  a  question,  not  between  the  levying 
creditor  and  the  defendant,  but  between  the  former  and  the 
grantee  of  the  defendant.  The  former  is  neither  a  parly  nor 
privy,  but  a  stranger,  to  the  deed  of  conveyance;  nor  does  he 
claim  under  it;  and  for  that  reason  he  is  at  liberty  to  contest  it 
with  the  defendant's  grantee.  The  defendant  has  no  interest  in 
that  dispute,  because  if  the  creditor  should  not  succeed  in  avoid* 
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ing  the  deed  and  recovering  the  land,  the  title  would  remain  in 
Buch  grantee,  to  whom  the  title  has  passed  by  the  deed,  as  be- 
tween him  and  the  defendant.  The  attempt  of  the  defendant, 
therefore,  to  show  the  deed  to  be  fraudulent,  if  successful,  would 
not  defeat,  but  establish,  the  creditor's  title  to  the  land,  which 
the  defendant  should  plainly  be  allowed  to  do,  because  if  that 
title  is  established,  the  judgment  of  the  creditor  is  satisfied,  and 
he  has  no  legal  or  just  claim  in  this  action.  The  plaintiff  ob- 
jects to  this  proof  by  the  defendant,  on  the  ground  that  it  was 
a  violation  of  the  legal  maxim,  that  no  one  shall  take  advantage 
of  his  own  wrong.  That  maxim,  however,  is  not  to  be  taken  in 
an  abstract,  universal  sense,  and  has  no  application  to  this  ques- 
tion. As  applicable  to  a  case  where  a  person  undertakes  to  set 
up  his  own  fraud,  it  only  means  that  he  shall  not  be  allowed  to 
acquire,  through  the  medium  of  his  deception,  any  right  or  in- 
terest against  one  who  may  be  thus  defrauded:  Broom's  Legal 
Maxims,  209,  215,  217.  The  object  of  the  rule  is  to  discourage 
dishonest  practices  by  depriving  the  perpetrator  of  the  benefit 
of  them.  But  in  the  present  case,  the  defendant  derives  no 
benefit  nor  advantage  from  showing  the  fraud  which  he  offers  to 
prove;  on  the  contrary,  the  establishment  of  it  would  necessa- 
rily deprive  himself  of  the  benefit  originally  contemplated  by  it, 
and  inure  to  the  benefit  of  the  plaintiff's  testator,  the  person 
who  was  intended  to  be  defrauded,  by  reinstating  him  in  the 
condition  in  which  he  was  when  the  fraud  was  attempted.  To 
the  suggestion  that  it  is  unjust  in  the  defendant  thus  to  attempt 
to  defeat  this  suit,  it  is  sufficient  to  reply,  that  this  is  begging 
the  question;  for  that  depends  on  whether  he  succeeds  in  prov- 
ing that  the  plaintiff's  claim  is  satisfied. 

3.  The  further  claim  of  the  plaintiff,  that  it  was  not  compe- 
tent for  the  defendant  to  support  this  ground  of  his  defense  by 
his  own  testimony,  is  without  foundation.  By  our  recent  stat- 
ute, altering  the  rule  of  the  common  law  in  regard  to  the  com- 
petency of  parties  as  witnesses,  and  allowing  them  to  testify  in 
civil  suits,  they  are  placed  in  this  respect  on  the  same  ground, 
and  may  testify  as  fully  as  disinterested  persons.  The  defend- 
ant, therefore,  became  a  witness  generally,  and,  subject  to  the 
proper  detraction  from  his  credibility  growing  out  of  his  situa- 
tion as  being  interested,  might  testify  to  the  facts  in  question 
like  other  witnesses. 

4.  We  think  that  the  defendant  has  no  reason  to  complain  of 
the  ruling  of  the  court  below,  on  his  claim,  that  the  deed  of 
January  2, 1813,  was  void  as  to  the  judgment  debt  declared  on. 


June,  1852.]  CowLES  v.  Bacon.  377 

on  the  ground  that  it  was  voluntaiy  and  without  consideration. 
Whether  the  deed  was  void  on  that  ground  would  depend  on 
facts  as  to  the  existence  of  which  no  evidence  was  adduced.  It 
was  proved,  and  not  denied,  that  the  defendant,  when  the  deed 
was  executed,  was  solvent;  but  there  was  no  evidence  to  show 
whether  any  part  of  the  debt  embraced  in  the  judgment  was 
then  due,  or  what  was  then  the  pecuniary  condition  of  the  de- 
fendant: 1  Swift's  Dig.  278.  The  claim  made  on  this  subject 
was,  therefore,  merely  abstract  in  its  character;  and  the  court 
was  not  bound  to  state  the  law  arising  on  facts  of  which  there 
was  no  proof. 

5.  The  defendant  excepts  to  the  charge  below,  as  to  the  effect 
of  his  conduct  and  representations  to  the  plaintiff's  testator, 
subsequently  to  the  setting  off  of  the  land  by  the  latter,  on  his 
execution.  The  plaintiff  claimed  to  have  proved  that  the  de- 
fendant (provided  it  were  true  that  he  made  the  conveyances, 
as  he  claimed,  for  the  purpose  of  defrauding  his  creditors),  after 
the  completion  of  the  proceedings  on  the  execution,  by  a  course 
of  conduct  and  declarations  on  his  part,  respecting  those  con- 
veyances, which  were  calculated,  and  intended  by  him,  to  in- 
duce the  plaintiff's  testator  to  believe  that  they  were  made 
honestly,  and  that  therefore  the  title  of  the  grantees  was  un- 
impeachable and  valid,  had  deceived  and  misled  him,  and  in- 
duced him  to  believe  that  those  conveyances  were  in  fact  of  the 
character  they  were  thus  represented  to  be;  and  that,  under  the 
influence  of  that  belief,  he  had  been  induced  to  give  up  the 
rights  which  he  had  acquired  by  virtue  of  his  levy,  and  to  aban- 
don the  land,  and  prevented  from  asserting  or  relying  on  his 
title  thereto,  imtil  he  had  lost  the  title  acquired  under  his  exe- 
cution. Those  declarations  and  that  conduct  are  detailed  in 
the  motion.  There  can  be  no  doubt,  and  indeed  it  is  not  ques- 
tioned, that  they  were,  in  their  nature,  calculated  to  induce 
such  a  belief  and  course  of  action,  on  the  part  of  the  testator. 
The  jury  were  instructed,  that  if  the  facts  were  true  as  thus 
claimed  by  the  plaintiff,  the  defendant  was  estopped  from  claim- 
ing that  those  conveyances  were  not  good.  In  our  opinion,  that 
charge  was  clearly  correct.  We  can  not  conceive  of  a  case 
which  more  directly  comes  within  the  well-established  and  most 
just  and  salutary  principle,  that  where  one,  by  his  words  or 
actions,  intentionally  causes  another  to  believe  in  the  existence 
of  a  certain  state  of  things,  and  thereby  induces  him  to  act  on 
that  belief,  so  as  injuriously  to  affect  his  previous  position,  he 
is  concluded  from  averring  a  different  state  of  things  as  existing 


378  Nettleton  v.  Gbidlet.  [Coiul 

at  the  time:  Brown  y.  Wheeler,  17  Conn.  345,  866  [44  Am.  Dec. 
660];  Roe  v.  Jerome,  18  Id.  138;  Middletoum  Bank  v.  Jerome, 
Id.  443.  The  injustice  of  allowing  the  defendant,  under  the 
circumstances  of  the  present  case,  to  retract  or  deny  the  truth 
of  these  representations,  by  which  he  induced  the  testator  to 
believe  that  the  conveyances  in  question  were  valid,  and  to  treat 
them  accordingly,  is  too  palpable  to  require  argument. 
Our  opinion  is,  that  a  new  trial  should  not  be  granted. 

In  this  opinion  the  other  judges  concurred. 

New  trial  denied. 


Vacating  Satisfaction  of  Judgment  WHior  TnxB  of  Pubcbasib  at 
Execution  Sale  Fails:  See  note  to  Jones  v.  Burr,  53  Am.  Dec.  701,  where 
this  sabject  is  discussed. 

Levy,  when  Satisfaction:  See  Maee  ▼.  Ihatcn,  62  Am.  Dec  010,  note 
516,  where  other  cases  are  collected;  BanMph  y.  JUngffold,  Id.  285,  note  239; 
Stover  V.  Duren,  51  Id.  634. 

Estoppel  by  Representations,  Admissions,  ob  Genebal  Conduct:  See 
Pierce  v.  Andretos,  52  Am.  Dec.  748,  note  749,  where  other  cases  are  col- 
lected. Where  one,  by  his  words  or  actions,  intentionally  causes  another  to 
believe  in  the  existence  of  a  certain  state  of  things,  and  thereby  induces  him 
to  act  on  that  belief,  so  as  injorionsly  to  affect  his  previons  position,  he  is 
precluded  from  averring  a  different  state  of  things  as  existing  at  the  time: 
New  England  Oar  Spring  Co.  y.  Union  India  Rvbber  Co.,  4  Blatchf.  11;  Qro^ 
ion  V.  HurUmri,  22  Conn.  195;  Weiss  v.  AUmg,  34  Id.  65,  all  citing  the  prin- 
cipal 
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[21  CoHmonoiTT,  881.] 

MsBE  Submission'  to  Abbitratiok  of  Pendinq  Action  does  not  operate 

as  a  discontinuance  of  the  suit. 
Award   of   Absitratobs  Made  bt  Less  than   Whole  of   Thek   is 

void,  where  there  is  no  proFision  made  in  the  submission  for  an  award 

by  less  than  the  whole. 

Motion  to  the  superior  court  for  the  discontmuanoe  of  the 
pending  action.  The  parties  to  the  action  submitted  the  mat- 
ters in  controversy  to  three  arbitrators,  two  of  whom  made  an 
award,  from  which  the  third  dissented.  The  defendant  moved 
for  a  discontinuance.  The  plaintiff  demurred  to  the  motion, 
and  the  court  reserved  the  question  for  the  advice  of  this  court 
The  other  facts  appear  from  the  opinion. 

CurHa  and  Buel,  for  the  motion. 

Seymour  and  Woodruff,  contra. 
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By  Court,  Chubgb,  C.  J.  This  motion  is  predicated  upon  the 
belief  that  a  submission  of  a  suit  or  action  pending  in  court  to 
arbitrators,  without  a  rule,  and  not  followed  by  any  valid  award, 
operates  effectually  as  a  discontinuance  of  such  suit. 

Here  was  a  valid  submission;  but  the  award  published  by  the 
arbitrators  did  not  carry  it  into  effect;  the  award  was  void,  not 
Laving  been  made  with  the  concurring  assent  of  all  the  arbi- 
trators. There  was  no  provision  in  the  submission  that  any 
less  number  of  arbitrators  than  the  whole  might  make  an  award; 
and  therefore,  according  to  the  doctrine  of  this  court,  as  held 
in  Patterson  v.  LeaviUy  4  Conn.  50  [10  Am.  Dec.  98],  the  award 
published  was  of  no  effect.  The  injustice  of  treating  this  action 
as  out  of  court,  and  while  the  plaintiff  is  deprived  of  the  benefit 
of  the  award  intended  to  be  made,  is  manifest;  and  especially, 
as  to  do  so  will  be  also  to  deprive  her  of  the  securities  obtained, 
and  the  costs  which  may  be  her  due,  in  the  pending  action. 

If  the  act  of  submission  operated  as  a  discontinuance,  as  the 
defendant  insists,  it  would  have  operated  just  so  if  it  had  been 
revoked  by  him;  for  a  discontinuance  once  effected  by  the  sub- 
mission, and  the  cause  out  of  court,  it  could  not,  as  we  see,  be 
again  recalled,  without  the  assent  of  the  parties  at  least. 

The  defendant,  in  support  of  his  motion,  relies  entirely  upon 
the  authority  of  some  adjudged  cases  in  the  states  of  New  York 
and  Tennessee.  No  common-law  authorities  are  referred  to  by 
the  court  in  any  of  those  cases,  as  precedents  for  the  decisions 
there  made;  nor  have  we  been  able  to  find  any  elsewhere.  We 
must  presume  that  they  were  founded  upon  local  rules  of  prac- 
tice only,  recognized  in  the  judicial  proceedings  of  those  states — 
laws  of  their  courts,  and  not  upon  any  general  principles  of  the 
common  law,  binding  upon  us.  So  it  is  in  the  English  courts. 
There,  a  proceeding,  called  a  discontinuance,  is  recognized,  as  a 
nmtter  of  practice.  And  this  is  either  voluntary  or  involuntary.* 
A  voluntary  discontinuance  is  like  a  noL  pros.,  or  what  we  call 
«  withdrawal,  or  a  non-appearance,  perhaps.  An  involuntary 
•discontinuance  is  effected  in  various  ways:  sometimes  by  the 
neglect  of  the  proper  officer  of  the  court  in  not  bringing  for- 
ward or  continuing  causes  from  term  to  term;  sometimes  by 
some  peculiarity  in  the  pleadings  of  the  plaintiffs;  as  if  the  de« 
iendant  pleads  in  abatement,  and  plaintiff  replies  as  to  a  plea  in 
bar;  or  if  there  be  a  wrong  conclusion  of  a  prayer  for  judgment 
in  a  replication,  etc. :  Alice  v.  Oale,  10  Mod.  112;  Bisse  v.  Bar- 
iHnirt,  1  Salk.'177;  2  Petersd.  Abr.,  tit.  Discontinuance.  Bui 
this  and  many  other  peculiarities  of  English  judicial  practiee 
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we  haTe  never  adopted.  And  we  nowhere  find,  even  in  the 
English  books,  tbat  a  bare  submission  to  arbitration,  of  itself, 
opeiutes  as  a  discontinuance  of  an  action.  Sach  cases,  however, 
may  have  escaped  oiu:  research. 

Nor  do  we  recognize  any  principle  of  the  common  law  which 
should  give  such  an  effect  to  a  submission  to  arbitration.  It  i& 
but  an  accord,  by  which  a  mere  private  power,  for  a  private 
purpose,  is  conferred,  and  as  yet  resulting  in  no  satisfaction  or 
award.  Judge  Swift,  in  his  Digest,  vol.  1,  p.  473,  speaks  of  a 
submission  as  being  a  bar;  but  he  refers  to  no  authority  for  hia 
position,  and  must,  we  think,  have  adopted  an  exception  or  pe- 
culiarity in  the  law  for  a  general  principle;  as  where,  by  the 
term  of  the  contract  itself,  on  which  a  suit  is  brought,  it  is  pro- 
vided, that  in  case  of  a  difference,  the  dispute  shall  be  referred 
to  arbitrators;  then,  if  a  reference  accordingly  has  in  fact  been 
made,  it  has  been  holden  that  it  may  be  pleaded  in  bar  of  that 
action :  EiU  v.  ffoUister,  1  Wils.  129;  Kyd  on  Awards,  14;  Thomp- 
son V.  Chamock,  8  T.  B.  139.  But  beyond  this,  we  think,  it 
has  never  been  supposed,  that  a  revocable  submission  was  a  bar 
to  an  action. 

The  only  reason  which  we  have  seen  suggested  why  a  sab* 
mission  alone  should  work  a  discontinuance  is,  that  by  it  the 
parties  have  selected  another  tribunal.  But  this  is  not  in 
analogy  to  well-settled  rules.  If  a  plaintiff  commences  a  new 
suit  for  the  same  cause,  before  another  court,  and  thus  selects 
a  different  tribunal,  this  will  not  defeat  the  pending  action,  but 
the  second  action  will  abate.  A  pending  submission  would  be 
a  good  cause  for  the  postponement  or  delay  of  the  action  thus 
submitted;  but  when  we  see  that  the  submission  is  fruitless,  and 
may  be  made  so  by  the  defendant  himself,  as  by  revocation,  it 
would  be  a  perversion  of  justice  to  treat  such  submission  either 
as  a  bar  or  a  discontinuance. 

We  have  refused  to  erase  a  cause  from  the  docket,  on  motion, 
for  extraneous  causes  not  apparent  on  the  record  itself;  but  ia 
such  cases,  we  leave  the  defendant  to  plead  them,  and  thus 
afford  the  adverse  party  an  opportunity  of  an  issue  to  try  their 
materiality:  Wickwire  v.  The  States  19  Conn.  477;  Lowes  v.  Ker-- 
mode,  8  Taunt.  146;  S.  C,  4  Eng.  Com.  L.  83. 

Submission  of  causes  in  court  to  the  decision  of  arbitrators 
has  been  a  constant  practice  in  this  state  from  the  earliest  times; 
but  no  such  application  as  the  one  now  made,  nor  any  such 
principle  as  that  here  claimed,  has  been  heretofore  made  by  or 
known  to  the  profession — good  evidence  that  the  law  here  is 
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not  as  the  defendant  believes  it  to  be.  And  we  are  not  dis- 
posed now  to  adopt' the  piactice  claimed;  and  shall  advise  the 
superior  court  to  reject  the  motion. 

In  this  opinion  the  other  judges  concurred. 

Motion  rejected. 

« 

EmcT  ON  Oausk  or  Aotxon  or  SuBMimHO  or  Aobksiko  to  Submit  It  to 
Arbitration. — ^What  it  the  effect  of  the  sabmiBaion  to  arbitrataon  of  a  pend- 
ing cause  of  action,  is  a  question  npon  which  there  is  an  irreconcilable  conflict 
of  authority.  In  several  states  it  is  held  that  the  submission  to  arbitration 
of  a  pending  suit  operates  as  a  discontinuance  of  it:  Bafik  of  Monroe  v.  Widnfr, 
43  Am.  Dec.  768,  note  772;  Beeve  v.  MilditU^  15  HI.  297;  Cunningham  v. 
Craig,  53  Id.  252;  Mooera  v.  AlUn,  35  Me.  276;  Crocker  v.  Buck,  41  Id.  355; 
Camp  V.  Boot,  18  Johns.  22;  Ex  parte  Wright,  6  Cow.  399;  People  v.  Onon- 
daga Common  Pleas,  1  Wend.  314;  Larkin  y.  Bobh'ma,  2  Id.  505;  Toums  v. 
Wilcox,  12  Id.  503;  Ch-een  v.  Patchen,  13  Id.  294;  Buel  v.  Dewey,  22  How. 
Pr.  342;  Jaeoby  v.  Johnston,  1  Hun,  242;  Baldwin  v.  BarreU,  4  Id.  119; 
JeweU  v.  BlankensMp,  10  Yerg.  439;  Bogers  v.  Nail,  6  Humph.  29;  Scuffle  v. 
Cox,  9  Id.  142;  Susony  v.  Ja4ik,  1  Heisk.  415;  McMinnviUe  ds  M,  B.  B,  v. 
Hnggins,  59  Tenn.  177;  Muckey  v.  Pierce,  3  Wis.  307;  Bigelow  v.  Ooss,  5  Id. 
421.  While  in  other  states  it  Ib  held,  as  in  the  principal  case,  that  a  mere 
submission  to  arbitration  of  a  pending  action  does  not  work  a  discontinuance 
of  the  suit:  Lary  v.  Ooodnow,  48  N.  H.  170;  Dinsmore  ▼.  Hanson,  Id.  413; 
Paulison  v.  Haisey,  38  N.  J.  L.  488.  Bellows,  J.,  deliyering  the  opinion  of 
the  court  in  Lary  v.  Ooodnow,  48  N.  H.  170,  173,  said:  **We  think  it  very 
clear  that  a  mere  submission  to  arbitration  will  not  be  a  discontinuance  of  a 
pending  suit,  where  by  express  agreement  or  by  necessary  implication  the 
•cause  is  to  be  kept  on  foot  until  the  arbitration  has  been  perfected  by  an 
award.  In  the  case  before  us  the  intention  that  the  oanse  riiould  remain  is 
to  be  gathered  from  the  agreement  that  judgment  should  be  entered  on  the 
report. "  And  at  page  175  he  added:  "It  is  by  no  means  clear,  however, 
that  a  mere  submission  to  arbitration  will  ordinarily  work  a  discontinuance, 
•or  that  such  a  position  finds  any  countenance  in  the  doctrines  of  the  common 
law.  It  would  certainly  work  great  injustice  in  many  cases  by  the  revoca- 
tion of  the  submission,  or  the  death  or  refusal  to  act  of  the  arbitrators.  If  a 
valid  award  is  made,  that  might  be  pleaded,  but  it  may  well  be  doubted 
whether  a  dischai^  of  the  suit  was  intended  until  an  award  was  made.*'  In 
referring  to  the  principal  case,  the  learned  judge  said:  "In  Conneoticnt  the 
subject  was  well  considered  in  NeUkUm  y.  Oridley,  21  Conn.  532,  and  the 
oondnsion  reached  that  a  mere  submission  to  arbitration  ha  not  a  discontui- 
uanoe  of  a  pending  suit.**  The  case  of  Lary  y.  Cfoodnow,  48  N.  H.  170,  did 
not  call  for  a  direct  determination  of  the  question  under  consideration,  but 
tn  the  subsequent  case  of  Dinsmore  y.  Hanson,  reported  in  the  same  volume, 
at  page  413,  the  question  was  directly  involved  in  the  dedsioii.  The  same 
judge  delivered  the  opinion  of  the  court  in  that  case,  in  which  he  said:  '*In 
New  York,  Maine,  and  Wisconsin,  and  perhaps  in  Tennessee,  it  has  been  held 
that  a  mere  submission  to  arbitration  will  work  adiscontinuanoe  of  a  pending 
■suit,  but  we  are  not  able  to  learn  that  this  position  finds  any  countenance  ia 
the  doctrines  of  the  common  law.*' 

In  New  York  and  in  Illinois  it  has  been  decided  that  the  submission  of  a' 
^^ding  cause  works  a  discontinuance  of  the  action,  although  the  arbitratoTB 
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have  not  assamed  the  burden  of  the  arbitration:  Reeve.  ▼.  Mitchell,  15  HL  297 ;> 
Larlsin  y.  Bobbma,  2  Wend.  505.  The  reason  aeidgned  for  this  ia  that  the 
parties  themselves  have  selected  another  tribanal.  In  Tennessee  it  seem* 
that  it  is  only  in  cases  where  it  is  not  agreed  that  the  award  shall  be  ouul» 
the  judgment  of  the  court  that  the  mere  submission  is  regarded  as  working  a 
dlsoontinnaace:  Bridges  v.  Vkk,  2  Humph.  516;  Rogers  v.  KcUl,  6  Id.  29; 
Oroeka  v.  Beaijft  7  Id.  06;  Safle  ▼.  Cox,  9  Id.  142;  Norwood  v.Stepheju,  7 
Coldw.  1;  8u9ong  y.  Jaek^  1  Heisk.  415;  McMinnvilU  A  M,  R,  R.  v.  Huggina, 
59  Tenn.  177.  And  in  Crocket  v.  Beaty,  7  Humph.  66,  it  was  decided  that 
it  does  not  follow  that  because  a  cause  is  submitted  to  arbitration,  with- 
out a  rule  of  court,  it  is  thereby  discontinued;  for  it  may  be  that  it  waa 
stipulated  that  the  award  should  be  made  the  judgment  of  the  court. 
ESven  in  New  York,  where  the  doctrine  that  a  general  submission  to  arbitra- 
tion  works  a  discontinuance  of  a  pending  action  seems  to  be  most  firmly  es- 
tablished, it  seems  that  the  submission  will  not  have  that  effect  where  the 
parties  agree  that  a  judgment  may  be  entered  upon  the  report  of  the  arbitra- 
tors; but  if  in  such  a  case  the  submission  be  revoked,  the  court  may  proceed 
with  the  trial,  notwithstanding  the  submission:  Ez  parte  IVrigJU^  6  Cow.  399. 
So,  too,  a  party  may  waive  the  discontinuance  produced  by  the  submission;^ 
and  his  proceeding  voluntarily  in  the  action  is  a  waiver:  Buel  v.  Dewey,  22 
How.  Fr.  342;  Jeioell  v.  Blankenship,  10  Yerg.  439.  Where  it  appears  from 
the  submission  that  the  parties  did  not  intend  that  it  should  work  a  discon- 
tinuance of  the  suit,  it  will  not  have  that  effect:  Heame  v.  Brown,  67  Me. 
156;  Jacchy  v.  JohnsUm,  1  Hun,  242;  Ensign  v.  8L  Lotus  A  8,  F.  R,  Co.,  62 
How.  Pr.  123.  Thus  in  Jaooby  v.  Johnston,  tuprck,  it  was  held  that  a  clause 
in  the  submission  "  that  the  action  in  the  supreme  court  aforesaid,  and  all 
proceedings  therein  or  in  relation  thereto,  shall  be  stayed  pending  the  award 
of  the  arbitrators,"  showed  an  intention,  on  the  part  of  the  parties  thereto, 
not  to  have  the  submission  operate  as  an  absolute  discontinuance;  but  that 
it  merely  operated  as  a  perpetual  stay  until  the  award  was  made.  In  the 
case  of  Ensign  y.  8t,  Louis  ^  8.  F,  R.  Co,,  supra,  the  agreement  to  submit 
provided  that  all  the  suits  pending  between  the  parties  should  be  stayed  until 
the  award  was  made,  and  then  dismissed.  And  the  language  was  held  to  in- 
dicate an  intention  on  the  part  of  the  parties  that  the  submission  should  not 
operate  as  an  absolute  discontinuance  of  the  actions;  that  the  suits  were 
simply  suspended  during  the  time  required  to  execute  the  arbitration,  and 
when  the  award  was  made,  then  the  actions  should  be  dismissed.  They  could 
not  regularly  be  moved  by  either  party  during  the  life-time  of  the  submission. 
And  in  Heame  v.  Brown,  supra,  it  was  held  that  where  it  is  evident,  from 
the  terms  of  the  agreement  to  refer,  that  it  was  the  intention  of  the  parties 
that  the  canae  should  remain  on  the  docket  of  the  court,  and  that  the  award 
should  be  returned  to  and  made  the  judgment  of  the  court,  there  is  no  dis- 
oontimianoe.  And  if  in  such  case  either  of  the  referees  declines  to  act,  the 
cause  will  stand  for  trial.  Even  where  the  submission  discharges  the  action, 
it  does  not  discharge  the  cause  of  action:  Buel  v.  Dewey,  22  How.  Pr.  342. 
Nor  does  the  discontinuance  determine  the  validity  of  the  award.  That  re- 
mains still  open  to  attack.  The  plaintiff  may  in  a  proper  action  show  that 
it  is  not  binding,  and  therefore  no  bar  to  another  suit  on  the  same  cause  of 
action:  Cunningham  v.  Craig,  53  lU.  252. 

Aftbb  Appbal. — ^In  the  case  of  Van  Slybe  v.  Lettice,  6  Hill,  610,  after  an 
appeal  from  the  justice's  court  to  the  common  pleas,  the  parties  agreed  to 
Arbitrate,  and  entered  into  a  submission  which  contained  this  clause:  '*AU 
further  proceedings  in  said  suit  at  law  are  to  be  hereby  stayed  and  ended.  ** 
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It  was  held  that  the  sabmissioii  not  only  put  an  end  to  the  afypeal,  but  ex- 
tingnlahed  the  right  of  sning  on  the  original  judgment,  fieardsley,  J.,  in 
delivering  the  opinion  of  the  court  in  that  case,  said:  ''These  parties  in- 
tended to  blot  out  and  end  the  suit  at  law,  from  its  commencement  before  the 
justice  to  its  termination  in  the  common  pleas,  by  the  substituted  arrange- 
ment to  arbitrate."  See,  to  the  same  effect,  Orosvenor  v.  Hunt^  11  How.  Pr. 
355;  Baldwin  v.  BarreUy  4  Hun,  119.  But  in  Hayea  v.  Blanehard,  4  Vt.  210, 
it  was  decided  that  a  submiesion  after  appeal  does  not  necessarily  deprive  the 
plaintiff  of  his  right  to  enter  his  complaint  for  affirmance,  unless  there  is  an 
award  made  before  court,  or  unless  the  terms  of  the  submission  allow  a  time 
in  which  to  maJce  an  award,  which  extends  beyond  the  term  of  tiie  court  to 
which  the  appeal  is  taken. 

AoBXKMSNT  TO  SfTBiciT  TO  ARBITRATION  IS  No  Dbfbnsb  or  legal  obstacle 
in  abatement  or  in  bar  to  an  action  for  the  same  cause  commenced  after  the 
making  of  the  agreement:  Stnith  v.  Comptcn,  20  Barb.  262;  8i4}ne  ▼.  Dennis, 
3  Port.  231;  Knaus  v.  Jenkina,  40  N.  J.  L.  288;  Bowe  v.  WiUiaima,  97  Mass. 
103.  A  submission  may  be  revoked  at  any  time  before  the  award,  and  a 
revocation  may  be  presumed  from  the  bringing  of  an  action  by  one  of  the 
parties:  Leonard  v.  Houae^  15  Oa.  473;  Davia  v.  Maxwell,  27  Id.  368;  Petera 
v.  Craig,  6  Dana,  307;  Snodgraaa  v.  QavU,  28  Pa.  St  221.  But  after  a  sub- 
mission has  been  made  a  rule  of  court,  it  can  not  be  revoked:  Haskell  v. 
Whitney,  12  Mass.  47;  Brickhouae  v.  Hunter,  4  Am.  Dec.  528.  A  revocation 
then  would  be  a  contempt:  Frtta  v.  Frets,  1  Cow.  335. 

SPECmO   PXRPOBMAKCB  OF  AOBEEMENT  TO  SXTBMIT  TO  ArBTTRATION  wiil 

not  be  enforced  by  a  court  of  equity:  TaUeraaU  v.  Oroote,  2  Bos.  ft  Pul.  131; 
Street  v.  Bigley,  6  Ves.  815;  Oourlay  v.  Duke  of  Someraet,  19  Id.  429;  Agar 
V.  MaeUew,  2  Sim.  ft  Stu.  418;  Copper  v.  Wdla,  1  N.  J.  Eq.  10;  Tcibey  v. 
County  o/Briaiol,  3  Story,  800.  In  the  case  of  TatieraaU  v.  Groote,  2  Bos.  ft 
PuL  135,  Lord  E!ldon,  O.  J.,  said:  '*No  man,  I  apprehend,  ever  heard  of  a 
suit  in  equity  to  compel  the  specific  performance  of  a  covenant  to  refer  dis- 
putes to  arbitration."  And  Sir  John  Leach,  V.  C,  in  Agar  v.  Maddew,  2 
Sim.  ft  Stu.  423,  said:  "  I  consider  it  to  be  quite  settled  that  this  court  will 
not  entertain  a  bill  for  the  specific  performance  of  an  agreement  to  refer  to 
arbitration."  And  in  the  case  of  Tohey  v.  County  of  Briatol,  3  Story,  819, 
Judge  Story  said:  "Ko  one  can  be  found,  as  I  believe,  and  at  all  events,  no 
case  has  been  cited  by  counsel,  or  has  fallen  within  the  scoi>e  of  my  re* 
searches,  in  which  an  agreement  to  refer  a  claim  to  arbitration  has  ever  been 
specifically  enforced  in  equity.  So  far  as  the  authorities  go,  they  are  alto- 
gether the  other  way.  The  cases  are  divided  into  two  classes:  one,  where 
an  agreement  to  refer  to  arbitration  has  been  set  up  as  a  defense  to  a  suit  at 
law  as  well  as  in  equity;  the  other,  where  the  party  as  plaintiff  has  sought 
to  enforce  such  an  agreement  in  a  court  of  equity.  Both  classes  have  shared 
the  same  fate.  The  courts  have  refused  to  allow  the  former  as  a  bar  or  de- 
fense against  the  suit,  and  have  declined  to  enforce  the  latter,  as  ill  founded 
in  point  of  jurisdiction.*'  In  the  same  case  the  same  distinguished  jurist 
gives  the  reasons  which  have  led  courts  of  equity  to  refuse  their  aid  to  par- 
ties who  seek  to  specifically  enforce  such  agreements.  *'  Courts  of  equity  do 
not  refuse  to  interfere  to  compel  a  party  specifically  to  perform  an  agreement 
to  refer  to  arbitration  because  they  wish  to  discourage  arbitrations  as  against 
public  policy.  On  the  contrary,  they  have  and  can  have  no  just  objection  to 
these  domestic  forums,  and  will  enforce,  and  promptly  interfere  to  enforce, 
their  awairds,  when  fairly  and  lawfully  made,  without  hesitation  or  question. 
But  when  they  are  asked  to  proceed  further,  and  to  compel  the  parties  to 
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appoint  arliitraton  whose  award  shall  be  final,  they  neoessarily  panae  to 
consider  whether  snch  tribmuds  possess  adequate  means  of  giving  redress, 
and  whether  they  have  a  right  to  compel  a  reluctant  party  to  sabmit  to 
such  a  tribunal,  and  to  close  against  him  the  doors  of  the  eoinmon  courts 
of  justice  provided  by  the  government  to  protect  rights  and  to  redress 
wrongs." 

AOBXEICBIIT  TO  SUBMTT  TO  ABBmtATIOy   CAN  HOT  OtTST  CoUBTS  OF  THEIR 

Jurisdiction,  and  any  agreement  which  has  that  effect  is  invalid:  AUegre 
V.  Maryland  Ins,  Co,,  14  Am.  Dec.  289,  note  296,  where  this  subject  is  dis- 
oussed:  Haggari  v.  Morgan^  55  Id.  350,  note  354,  and  cases  there  collected; 
White  V.  Middlesex  R,  R.  Co,,  Sup.  Ct.  Mass.,  June,  1883;  29  Alb.  L.  J.  97; 
Holmes  v.  Richei,  56  Cal.  307.  In  speaking  of  the  rule  under  consideration, 
Allen,  J.,  delivering  the  opinion  of  the  court  in  Delaware  <£•  //.  O,  Co,  v. 
Pennsylvania  Coal  Co,,  50  N.  Y.  259,  said:  "The  tendency  of  the  more  re- 
cent decisions  is  to  narrow  rather  than  enlarge  the  operation  and  effect  of 
prior  decisions  limiting  the  power  of  contracting  parties  to  provide  a  tribunal 
for  the  adjustment  of  possible  differences,  without  a  resort  to  courts  of  law; 
and  the  rule  is  essentially  modified  and  qualified.  The  first  case  in  which 
the  modem  tendency  here  referred  to  made  itself  manifest  is  8coU  v.  Avery^ 
8  Exch.  487,  and  5  H.  L.  CSas.  811.  That  was  an  action  on  polioies  of 
insurance,  one  of  the  conditions  of  which  was  that  the  sum  to  be  paid  for  a 
loss  should  be  ascertained,  in  the  first  instance,  by  a  committee;  but  if  a 
^difference  arose  between  the  insured  and  the  committee,  it  was  to  be  referred 
to  arbitration,  and  no  one  should  be  entitled  to  maintain  an  action  at  law  or 
suit  in  equity  on  his  policy  until  the  matter  had  been  decided  by  the  arbi- 
tration, and  then  only  for  such  sum  as  the  arbitrators  should  award;  and  tho 
obtMning  the  decision  of  the  arbitrators  was  declared  to  be  a  condition  prece- 
dent to  the  right  to  maintain  an  action  or  suit.  The  court  of  exchequer  de- 
cided that  the  agreement  was  an  attempt  to  oust  the  courts  of  jurisdiction, 
jmd  therefore  void.  The  oourt  of  exchequer  chamber  reversed  that  decision, 
and,  while  admitting  that  if  the  agreement  had  the  effect  to  oust  the  courts 
«f  jurisdiction  it  would  be  void,  decided  that  the  agreement  did  not  have 
that  effect,  and  that  the  condition  was  valid,  and  until  the  award  was  made 
no  action  was  maintainable.  The  case  was  then  carried  to  the  house  of  lords, 
where  the  dedsion  of  the  court  of  exchequer  chamber  was  afBrmed.  Lord 
•Chancellor  Cranworth,  in  delivering  his  opinion  in  the  house  of  lords,  said: 
"  If  I  covenant  with  A.  to  do  particular  acts,  and  it  is  also  covenanted  be- 
tween us  that  any  question  that  may  arise  as  to  the  breach  of  the  covenants 
shall  be  referred  to  arbitration,  that  latter  covenant  does  not  prevent  the 
covenantee  from  bringing  an  action.  A  right  of  action  has  accrued,  and  it 
would  be  against  the  policy  of  the  law  to  give  effect  to  an  agreement  that 
auch  a  right  should  not  be  enforced  through  the  medium  of  the  ordinary  tri- 
bunals. But  if  I  covenant  with  A.  B.  that  if  I  do  or  omit  to  do  a  certain 
act,  then  I  will  pay  to  him  such  a  sum  as  J.  S.  shall  award  as  the  amount  of 
damages  sustained  by  him,  then,  until  J.  S.  has  made  his  award  and  I  have 
omitted  to  pay  the  sum  awarded,  my  covenant  has  not  been  broken,  and  no 
right  of  action  has  arisen.  The  policy  of  the  law  does  not  prevent  parties 
from  so  oontracting."  And  Lord  Oampbell,  in  his  concurring  opinion,  said: 
"But  what  pretense  can  there  be  for  saying  that  there  is  anything  contrary 
to  public  policy  in  allowing  parties  to  contract  that  they  shall  not  be  liable 
to  any  action  until  their  liability  has  been  ascertained  by  a  domestic  and  pri- 
vate tribunal  upon  which  they  themselves  agree  ?  Can  the  public  be  injured 
by  it?    It  seems  to  me  that  it  would  be  a  most  inexpedient  encroachment 
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upon  the  liberty  of  the  subject  if  he  were  not  allowed  to  enter  Into  snch  a 
oontraot."  The  doctrine  of  this  caae  has  been  approved  and  followed  in  the 
following  cases:  Braunstein  v.  Accidental  DecUh  Ins.  Co,,  1  R  ft  S.  783; 
101  Eng.  Com.  L.  782;  Hobnes  v.  Bichct,  56  Gal.  307;  Berry  v.  Carter,  19  Kan. 
135;  Ddaufore  A  H.  C.  Co,  v.  Permgylvania  Coal  Co,,  50  N.  T.  250;  SmUh  v. 
BosUm  4b  M,  R,  R,,  36  K.  H.  458. 

MiSGXLLAiacoiTS. — ^Aftcr  the  submission  of  a  canse  to  arbitration,  and  the 
return  of  the  award,  a  party  to  the  submission  can  not  demand  a  jury  trial: 
SptJioer  V.  Cwrtis,  57  Ind,  221.  Parties  who  have  submitted  the  matters  in 
controversy  between  them  to  arbitration,  under  a  rule  of  a  court  of  law,  will 
not  be  permitted  to  bring  them  under  the  consideration  of  a  court  of  equity: 
Londonderry  ds  E,  R,  Co,  v.  LeMhmam.,  12  Beav.  423.  The  submission  of  an 
action  by  a  rule  of  court  to  referees  operates  as  a  waiver  of  all  exceptions  to 
the  forms  of  process,  or  may  be  considered  as  a  release  of  errors,  or  as  an 
estoppel  to  an  assignment  of  errors  in  the  proceedings  anterior  to  the  submis- 
sion: Fortidli  V.  Sh4xm,  10  Mass.  253;  McCahan  v.  Beamey,  33  Pa.  St.  535. 
Where  two  parties  submit  mutual  daims  for  damages  to  arbitrators,  and  they 
only  consider  the  damages  of  one,  and  award  him  damages,  but  refuse  to  con- 
sider or  hear  evidence  as  to  the  claims  of  the  other,  the  latter  may  pay  the 
award  and  then  maintain  a  suit  upon  his  original  claim:  Pritchard  v.  Daly, 
73  BL  523. 

Arbiibatobs  must  Unixb  IK  AwABD:  Patterwnv,  LeaviU,  10  Am.  Dec. 
98;  Cfrten  ▼.  JRUer,  5  Id.  184;  BUn  v.  ffay,  4  Id.  738;  Moore  v.  Ewing,  I  Id. 
UMs  note  20a 
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[31  OomnonoiiT.  07T.1 
8VO0I8SIOV  TO  AND    DiSTBIBUTION    OF    PSBSONAL    PROPXBTT  OF  DbOBASBD 

PSB80N  are  governed  by  the  law  of  the  country  of  his  domicile  at  the 
time  of  his  death.  This  general  principle  is  not  affected  by  the  provision 
of  the  Connecticut  statute  which  declares  that  where  there  are  no  lineal 
descendants  of  the  intestate,  his  **  real  and  personal  estate  shall  be  set 
off  equally  to  the  brothers  and  sisters  of  the  whole  blood."  That  pro- 
vision was  only  intended  to  regulate  the  descent  and  distribution  of  the 
estate  of  the  citizens  of  Gonnecticnt. 

OOUKT  OF   ASOILLABT    ADMIinSTBATION    HAT    BSTAIN    AjSSETS  OF    EflTATB 

remaining  after  payment  of  all  debts,  and  distribute  them  according  to 
the  law  of  the  domicile  of  the  intestate,  or  it  may  transmit  them  to  the 
place  of  the  principal  administration,  to  be  there  distributed.  The  power 
of  the  court  in  such  matter  is  a  discretionary  one,  to  be  exerdaed  accord- 
ing to  the  Gtroumstanc^  and  equity  of  each  case. 
Whbbb  ADMnriBTBATOB  HAS  BuoHARGED  Debt  Dub  vbom  Ebtatb  of  his 
intestate,  he  is  entitled  to  have  it  allowed  in  the  account  of  his  admin- 
iitration. 

Avpbal  from  two  decrees  of  the  court  of  probate  for  the  dis- 
trict of  Norfolk.  The  first  of  these  decrees  directed  that  the 
remainder  of  the  estate  of  Cephas  Pettibone,  deceased,  situated 
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in  that  district,  after  the  payment  of  debts,  should  be  trans- 
mitted to  the  administrator  on  the  estate  in  the  state  of  Vermont, 
there  to  be  distributed  according  to  the  laws  of  that  state,  and 
not  according  to  the  laws  of  Connecticut.  By  the  latter  decree, 
in  the  settlement  of  the  administration  accounts,  the  sum  of 
forty-one  dollars  and  thirty-one  cents  was  allowed  against  the 
estate.     The  facts  are  stated  in  the  opinion. 

Hall  and  Fed,  for  the  appellant. 

J.  H.  HvJbhard  and  Peck,  for  the  appellee. 

By  Court,  Chubch,  C.  J.  The  first  decree  of  the  court  of  pro- 
bate appealed  from  was  predicated  upon  facts  essentially  as  fol- 
lows, Tiz. :  Cephas  Pettibone,  the  intestate,  at  the  time  of  his 
deaths  was  an  inhabitant  of  and  had  his  domicile  in  the  state  of 
Vermont,  and  was  possessed  of  an  estate  there;  and  there  was 
due  to  him  here,  from  a  citizen  of  this  state,  a  debt  of  about 
one  thousand  dollars.  Original  administration  upon  his  estate 
was  granted  in  the  state  of  Vermont,  and  was  in  progress  when 
an  ancillary  administration  was  granted  in  this  state.  When  the 
decree  appealed  from  was  made,  there  were  no  unsatisfied  debts 
due  from  the  estate  here  or  in  Vermont,  and  nothing  but  a  dis- 
tribution of  the  estate  remained  to  be  done. 

The  intestate  died,  leading  brothers  and  sisters  of  the  whole 
and  half  blood;  all,  excepting  the  late  Augustus  Pettibone, 
esq.,  of  Norfolk,  who  was  a  brother  of  the  whole  blood,  resid- 
ing in  Vermont  or  elsewhere  out  of  this  state;  and  he  had  no 
other  heirs  at  law.  By  the  laws  of  Vermont,  the  brothers  and 
sisters  of  an  intestate  of  the  whole  and  half  blood  are  entitled 
equally  to  the  estate  under  the  statute  of  distribution. 

Upon  the  foregoing  state  of  facts,  the  court  of  probate  for  the 
district  of  Norfolk  was  of  opinion  that  the  personal  estate  of 
Cephas  Pettibone — the  chose  in  action  of  one  thousand  dollars — 
should  be  distributed  according  to  the  laws  of  the  state  of  Ver- 
mont; and  that  this  could  better  be  done,  and  without  injury 
to  any  citizen  of  this  state,  by  transmitting  the  money  to  the 
administrator  there  and  to  the  jurisdiction  of  the  court  of  prin- 
cipal administration,  than  to  order  a  distribution  of  it  here. 
And  therefore  the  decree  appealed  from  was  made. 

The  appellant,  who  is  the  representative  of  Augustus  Petti- 
bone, the  brother  of  the  whole  blood  residing  in  the  district  of 
Norfolk,  objects  to  this  decree  and  appeals  from  it.  He  claims 
that  the  assets  or  money  in  the  hands  of  the  administrator  here 
should  have  been  distributed  here,  and  according  to  the  laws  of 
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thid  state,  which  prefer  a  brother  or  sister  of  the  whole  blood 
to  one  of  the  half  blood. 

1.  We  had  supposed  that  the  law  of  the  country  of  the  dom- 
icile of  an  intestate  goyemed  and  regulated  the  distribution  of 
his  personal  estate;  and  that  this  was  a  principle  of  interna- 
tional law  long  ago  recognized  by  jurists  in  all  enlightened 
governments,  and  especiallj  recognized  by  this  court  in  the 
recent  case  of  Holcomh  y.  Phelps^  16  Conn.  127, 183,  in  which 
we  say  that  "it  certainly  is  now  a  settled  principle  of  inter- 
national law  that  personal  property  shall  be  subject  to  that 
law  which  governs  the  person  of  the  owner,  and  that  the  dis- 
tribution of  and  succession  to  personal  property,  wherever 
situated,  is  to  be  governed  by  the  laws  of  that  country  where 
the  owner  or  intestate  had  his  domicile  at  the  time  of  his  death:" 
Story's  Gonfl.  L.  403,  in  notis,  sees.  465,  480;  2  Kent's  Com., 
lect.  37;  2  Eaine's  Prin.  Eq.  812,  826;  Potter  v.  Brawn,  5  East, 
124;  Bal/our  v.  ScoU,  6  Bro.  P.  C,  Toml.  ed.,  550;  Bempde 
V.  Johnstone,  3  Yes.  jun.  198;  Pepon  v.  Pepon,  Amb.  25,  415; 
Outer  v.  (/Daniel,  1  Binn.  349,  in  notis;  Harvey  v.  Richarda,  1 
Mason,  381. 

It  is  not  necessary  that  we  should  now  examine  the  reasons, 
whether  of  public  policy  or  legal  propriety,  which  have  led  the 
tribunals  of  civilized  nations  to  relax  from  antiquated  notions 
on  this  subject;  some  of  these  are  well  considered,  by  Judge 
Story,  in  the  case  of  Harvey  v.  Richards,  supra,  and  by  Chan- 
cellor Kent,  in  his  Commentaries,  vol.  2,  lect.  37. 

It  is  true,  that  it  is  in  the  power  of  every  sovereignty,  and 
within  the  constitutional  powers  of  the  states  of  this  Union,  to 
repudiate  this  salutary  doctrine,  in  its  application  to  themselves, 
or  to  modify  it,  for  what  they  may  suppose  to  be  the  protection 
of  their  own  citizens;  but  witiiout  some  peculiar  necessity,  it  can 
not  be  supposed  that  any  well-regulated  government  will  do  it. 
It  was  claimed  in  argument,  in  this  case,  that  this  had  been 
done  in  this  state,  and  by  the  provision  of  the  forty-ninth  sec- 
tion of  our  statute  for  the  settlement  of  estates,  Stat.  357,  by 
declaring  that  when  there  are  no  children,  etc.,  of  an  intestate, 
his  "  real  and  personal  estate  shall  be  set  off  equally  to  the 
brothers  and  sisters  of  the  whole  blood."  But  it  was  not  the 
purpose  of  this  provision  to  disregard  the  universal  and  salutary 
doctrine  of  the  law  to  which  we  have  referred,  but  only  to  regu- 
late the  descent  and  distribution  of  the  estate  of  our  own  citi- 
zens. This  provision  of  our  statute  is  not  peculiar  to  ourselves; 
a  similar  one,  we  presume,  may  be  found  in  the  codes  of  other 
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states;  at  least,  imperatiye  eoactments  exist  in  eveiy  state, 
directing  the  distribution  of  estates;  but  none  of  them  are  in- 
tended to  repeal  the  law  of  the  domicile,  in  its  effect  upon  the 
personal  estate  of  the  owner.  The  oontroyerBy,  in  the  case  of 
Solcomb  y.  Phelps,  supra,  arose  under  the  same  section  of  our 
law  as  does  the  one  under  consideration,  and  the  result  of  that 
case  must  settle  this  question,  if  it  be  one. 

There  are  cases  in  which  the  law  of  the  domicile  has  been 
modified  or  restrained,  in  its  full  operation,  for  what  courts 
haye  supposed  to  be  the  proper  protection  of  the  rights  of  the 
citizens  of  their  own  states;  but  these  are  generally  confined  to 
cases  in  which  creditors  are  in  some  way  interested  under  insoly- 
ent  proceedings,  assignments,  or  bankrupt  laws,  and  neyer,  we 
belieye,  are  extended  to  mere  cases  of  distribution,  as  here 
claimed:  Stoi/s  Confl.  L.  277,  sec.  837. 

The  yiews  of  the  court  of  probate  in  regard  to  the  operating 
law  of  distribution,  in  this  case,  were  coirect;  and  the  remain- 
ing question  in  this  part  of  the  case  is,  whether  the  decree 
which  followed,  directing  the  money  in  the  hands  of  the  admin- 
istrator here  to  be  transmitted  to  the  proper  jurisdiction  in  Ver- 
mont, for  distribution,  should  be  reyersed;  or  whether  the  court 
here  should,  by  its  own  decree,  have  made  distribution  accord- 
ing to  the  laws  of  Vermont. 

There  was  but  one  estate  to  be  settled;  and  this  was,  in  legal 
yiew,  attached  to  the  person  of  the  owner  at  the  time  of  hia 
death,  so  far  as  it  was  personal.  There  were  two  administra- 
tions: one  onginal  and  principal,  in  Vermont;  the  other  ancil- 
lary and  subordinate,  in  this  state:  Perkins  y.  Stone,  18  Conn. 
270;  Stoi/s  Confl.  L.  423. 

The  creditors  of  this  estate,  and  all  persons  haying  claims 
upon  it,  in  this  state  and  in  Vermont,  were  satisfied,  and  noth- 
ing remained  to  be  done  but  in  the  distribution  of  it  among 
those  who,  by  the  laws  of  the  state  of  Vermont,  were  entitled 
to  it.  Why  were  two  distributions  of  this  one  estate  necessary  ? 
Without  special  reasons  requiring  a  different  course,  there  would 
seem  to  be  a  propriety,  that  the  consummating  act  in  the  settle- 
ment should  haye  been  done  by  the  tribunal  exercising  the  prin- 
cipal jurisdiction,  and  that  the  money  accidentally  and  tem- 
porarily in  this  state  should  be  transmitted  thither  for  that 
purpose.  Otherwise,  there  might  haye  been  conflicting  decrees, 
and  the  courts  of  the  different  jurisdictions,  upon  yarying 
proofs,  might  haye  found  different  persons  entitled  to  take  as 
distributees.     The  law  of  Vermont  was  the  goyeming  law,  and 
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known  to  the  courts  of  that  state  as  a  matter  of  certaintj;  but 
here,  to  be  ascertained  only  by  proofs,  as  a  matter  of  fact. 

There  are  cases  in  which  the  courts  of  the  ancillary  adminis- 
ijration  have  retained  the  assets,  and  distributed  them  according 
to  the  law  of  the  domicile;  and  others,  in  which  they  have  been 
transmitted  to  the  principal  and  original  jurisdiction  for  final 
action:  Harvey  v.  Bichards,  1  Mason,  391;  Richards  ▼.  Dutch,  8 
Mass.  506;  Dawea  v.  BayUston,  9  Id.  355  [6  Am.  Dec.  72]. 

We  do  not  think  it  to  be  a  legal  consequence,  because  distri- 
bution should  be  made  according  to  the  law  of  the  domicile, 
that  the  assets  should  be  transmitted  for  distribution;  the  courts 
of  the  ancillary  jurisdiction  may  distribute  them:  Stevens  v. 
Oaylord,  11  Mass.  256;  Dawes  v.  Head  etat.^d  Pick.  128;  Bnice 
V.  Bruce,  2  Bos.  &  Pul.  229;  Balfour  v.  ScoU,  6  Bio.  P.  C. 
660;  Hog  v.  Lashley,  Id.  577;  Drummond  v.  Drummond,  Id.  601; 
ScmervUle  v.  SomennUe,  5  Ves.  750. 

But  it  seems  now  to  be  settled,  that  the  power  of  the  court 
giauting  the  ancillary  administration  is  a  discretionary  one,  and 
ahould  depend  for  its  exercise  upon  the  circumstances  and  equity 
of  each  case.  This  is  a  salutaiy  principle,  and  can  work  no 
Laim;  but  in  its  application,  the  citizens  of  the  state  of  the  an* 
ciliary  administration  and  their  rights  are  not  alone  to  be 
regarded,  but  also  the  rights  of  all  interested:  Harvey  v.  Bich' 
ards,  1  Mason,  881;  Dawes  v.  Head,  3  Pick.  128;  Topham  ▼. 
Chiq/man,  1  MiU  Const.  292  [12  Am.  Dec.  627];  2  Kent's  Com., 
lect.  37;  Story's  Confl.  L.  424. 

We  see  no  good  reason  to  be  dissatisfied  with  the  application 
of  this  principle  and  the  exercise  of  this  discretion,  by  the  court 
of  probate,  in  the  decree  appealed  from.  The  original  admin- 
istration was  granted  by  a  court  in  a  sister  state  near  by,  and 
within  one  or  two  days'  reach  of  the  appellant,  who  represents 
the  only  person  interested  in  the  estate  here  I  All  the  other  in- 
terested parties — and  there  were  several  of  them — resided  in  the 
state  of  Vermont,  or  elsewhere,  where  they  could,  with  equal 
convenience,  protect  their  interests,  and  receive  their  portions 
of  the  distributed  estate,  as  if  the  distribution  had  been  made 
by  the  court  of  probate  for  the  district  of  Norfolk.  A  greater 
inconvenience  and  expense  has  been  avoided,  by  the  transmis- 
sion of  the  money  to  Vermont  for  final  distribution,  than  if  it 
had  been  retained  here.  And  still  we  do  not  say  that  we  would, 
even  under  the  circumstances  of  this  case,  have  reversed  an 
order  of  distribution,  if  made  by  the  court  of  probate  here. 

2.  The  objection  to  the  allowance  of  forty-one  dollars  to  the 
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adminiBtEator,  for  payment  of  a  debt  due  from  the  estate  to 
Michael  F.  Mills,  esq.,  and  the  appeal  from  the  order  making 
that  allowance,  is  frivolous.  The  estate  owed  the  debt,  and  the 
administrator  has  satisfied  it  by  substitating  his  own  private  re- 
sponsibility, which  the  creditor  has  received  as  payment  in  full. 
The  superior  court  is  advised  that  the  orders  and  decrees  of 
the  court  of  probate  should  be  affirmed. 

In  this  opinion  the  other  judges  concurred — ^Waitb,  J.,  with 
some  qualifications. 

Decrees  affirmed. 


Pebsonal  Propxbtt  or  Dscbdkht  is  Distbibotkd  AoooBonro  to  Law 
or  HK  DoMioiLS  at  the  time  of  his  death:  Atekiaon't  Heira  v.  Lhdaey,  43 
Am.  Dec  153,  note  158,  where  other  cases  are  collected;  Ooodatt  v.  dlar- 
§haU,  85  Id.  472;  Carpenter  v.  Pemujflvama,  17  How.  462»  citing  the  princi- 
pal case;  CfravUhn  v.  Richards'  Ha^r,  33  Am.  Dec.  563,  note  506;  FUtcha'a 
AdnCr  v.  SaauUre^  32  Id.  96. 

ANcnxAST  Adminibtkation:  See  note  to  OoodaU  t.  ManhaU,  35  Am. 
Dec.  483»  where  this  sabject  is  discnased. 

Thb  FBiiroiPAL  OASS  IS  ciTKD  in  UpUM  V.  Hubbord,  28  Conn.  286,  to  the 
point  that  if  a  principal  administrator  goes  to  another  state  and  there  takes 
property  or  collects  a  debt  belonging  to  the  estate  of  his  intestate,  without 
having  acquired  any  local  authority,  it  is  well  enough,  if  no  one  objects;  but 
the  ordinary  course  is  to  take  out  ancillary  administration;  and  in  Marq/  ▼. 
Marcy,  32  Id.  316,  to  the  point  that  personal  property  has  no  sttet,  and  a 
title  to  it,  if  good  by  the  law  of  the  domicile  of  the  owner,  is  good  every- 
where. 


NioHOLSOK  V.  New  Yobk  and  New  Haven  Rail- 

BOAD  Company. 

[91  OonnoxxouT,  74.] 
LlOlBLATCKI   BA8  POWIK  TO   DeLBOATB  TO   RaILBOAD  OoRPORATIOK  Ao* 

THOBRT  TO  AiTKB  and  repair  highways,  subject  to  the  liability  of 
making  compensation  for  the  property  taken  or  the  injury  occasioned 
thereby. 

Bomb  Damaou  Nbcbssabilt  Bxsult  fbom  Evxbt  Wbonoful  Inyaheoh 
of  another's  property,  and  the  law  does  not  require  any  distinct  injury 
to  be  shown,  in  order  to  justify  a  recoveiy  therefor,  ^t  in  the  case  of 
propei'ty  of  an  individual  included  in  a  highway,  the  mere  entry  upon.it 
is  not  an  infringement  of  his  right,  unless  such  entry  be  unanthorind. 

Feb  of  Land  Included  ik  Strbbt  Rxmaito  nr  Original  Owner,  and  the 
public,  by  establishing  the  highway,  merely  acquire  a  right  of  way  over 
it,  with  tiie  inddentsl  right  of  repairing  it  in  a  reasonable  manner. 

Wbxbb  Chabtkr  or  Railroad  Compant  "EmMasLY  Adthorizzs  It  to 
CoNSTRUcr  its  Road  across  a  street,  and  imposes  on  it  the  burden  of  re- 
storing the  street  to  its  former  state,  or  in  sufficient  manner  not  to  im* 
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pair  its  nsefulness,  the  oompany  is  not  compelled  to  pay  damages  to  a 
person  who  owns  a  lot  lying  adjacent  to  its  track,  unless  it  has  done  some 
injury  to  his  property  in  performing  the  work. 

OwvEB  ow  Land  Ussd  as  Strbst  may  Maintain  Trespass  against  a  rail- 
road company  for  injury  caused  to  his  property  by  the  company's  enter- 
ing upon  it  and  depositing  materials  thereon.  So  far  as  the  company  is 
justified  in  entering,  in  consequence  of  there  being  a  highway  there,  it  is 
not  guilty  of  anything,  but  if  it  goes  beyond  its  justification,  then  it  is 
guilty  of  a  direct  trespass.  If  its  justification  fails,  it  ii  in  the  same 
condition  as  if  it  had  entered  upon  a  separate  indosure  not  subject  to 
any  public  easement. 

Whxrb  Ebbor  or  Court  in  Charoino  Jubt  Dobs  Kg  Injury,  it  is  not  a 
ground  for  a  new  triaL 

VxBDiCT  voR  Damaoxs  WILL  NOT  BE  Set  Asidb  AS  EXCESSIVE,  where  the 
amount  of  the  damages  is  a  matter  of  opinion,  and  some  of  the  evidence 
tends  to  show  that  they  were  estimated  too  high,  while  other  evidence 
tends  to  show  that  they  were  estimated  too  low,  if  there  is  no  evidence 
tending  to  show  that  the  jury  acted  corruptly  or  disregarded  the  in- 
structions of  the  court. 

AcrnoN  brought  against  the  defendant  to  recoYer  damages  for 
injuiy  to  the  plaintiff's  land,  which  was  situated  on  both  sides 
of  Cherry  street,  in  the  city  of  New  Haven.  The  &ct8  suffi- 
ciently appear  from  the  opinion. 

DuUan,  and  Kimberly  and  Beach,  for  the  motion. 
Baldwin  and  B.  I.  IngersoU,  contra. 

By  Court,  Himman,  J.  The  declaration  contains  a  count  in 
trespass,  for  making  an  embankment  on  the  plaintiff's  land,  in 
Cheny  street,  in  New  Haven,  where  that  street  divides  the  land 
into  two  separate  lots,  one  being  on  each  side  of  it.  The  defend- 
ants' railroad  is  not  constructed  upon  the  plaintiff's  land,  but 
is  bounded  by  it,  where  it  crosses  Cherry  street,  as  far  as  his 
land  extends. 

The  motion  states  that  the  public  safety  required  that  the 
railroad  should  pass  under  Cherry  street;  and  for  that  purpose 
it  was  necessary  that  the  street  should  be  carried  over  it  by 
means  of  a  bridge,  and  that  it  should  be  sufficiently  filled  up  at 
the  point  where  it  crosses  the  plaintiff's  land  to  accommodate  its 
grade  to  the  height  of  the  bridge.  Such  alterations  of  high- 
ways, where  the  railroad  is  made  to  cross  them,  are  contemplated 
in  the  defendants'  charter;  and,  as  the  embankment  in  ques- 
tion was  made  for  the  purpose  of  restoring  Cheny  street  to  its 
former  state,  '*  or  in  a  sufficient  manner  not  to  impair  its  useful- 
ness," it  must  be  considered  as  licensed  or  authorized  thereby. 
The  plaintiff,  however,  claimed  that  as  no  damages  were  ap- 
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praised  or  paid  to  him  theref or,  nnder  the  charter,  he  was  enti- 
tled to  recover  them  in  this  action.  And  he  further  claimed 
that  he  was  entitled  to  recover  on  the  count  in  trespass,  whether 
he  proved  any  actual  injury  or  damage,  or  not. 

So  far  as  this  case  is  concerned,  an  examination  of  the  latter 
clause  of  this  proposition  has  become  wholly  unnecessaiy;  be- 
cause, the  jury  having  found  a  substantial  injury,  to  the  extent  of 
three  thousand  dollars,  for  which  they  gave  the  plaintiff  damages, 
for  the  erection  of  this  very  embankment — no  other  injury  having 
been  claimed  by  him — ^it  is  obvious  that  the  claim  did  not  apply 
at  all  to  the  case  proved,  and  the  defendants  could  not  have  suf- 
fered by  the  ruling  of  the  judge  in  its  favor;  and  so  they  are 
not  entitled  to  a  new  trial  here,  although  the  case  might  have 
been  different  had  there  been  a  verdict  for  nominal  damages 
merely.  As  the  point,  however,  may  frequently  arise  in  cases 
of  this  sort,  and  is  fairly  raised  upon  this  motion,  we  have  de- 
termii^d  to  express  our  opinion  upon  it.  Now,  there  is  no  doubt 
that  for  any  wrongful  iovasion  of  another's  property  some  dam- 
age necessarily  results;  and  the  law  does  not  require  any  dis- 
tinct injury  to  be  shown  in  order  to  justify  a  recovery.  It  con- 
siders the  infringement  of  the  rights  of  a  party  an  injury,  for 
which  damages  must  be  given;  because  upon  no  other  principle 
can  one's  right  be  protected.  Every  infriugemcDt  of  them  must, 
to  some  extent,  endanger  the  right  itself,  and  a  continuance  of 
the  infringement  would,  in  time,  deprive  the  pariy  altogether  of 
his  right.  If,  therefore,  the  acts  of  the  defendants  had  been 
committed  upon  property  not  covered  by  a  highway,  the  plaint- 
iff's claim  would,  without  doubt,  have  been  correct.  He  would 
have  a  right  to  protect  his  own  exclusive  possession  of  it; 
and  for  that  purpose  must,  of  course,  have  the  right  absolutely 
to  exclude  all  others  from  it;  and  whether  the  acts  were  inju- 
rious to  him  or  not,  would  not  depend  upon  whether  his  prop- 
erty was  injured,  in  a  pecuniary  point  of  view,  no  matter  even 
if  it  was  bettered  and  improved  in  value.  Still,  he  would  have 
the  right  to  say  that  his  close  was  broken,  and  his  possession 
infringed  upon,  and  for  such  an  invasion  of  his  right  the  law 
would  give  him  damages. 

But  in  regard  to  the  plaintiff's  land,  included  in  this  high- 
way— Cherry  street — ^he  does  not,  we  think,  stand  in  such  a 
relation  to  that  that  he  can  treat  the  mere  entxy  of  the  defend- 
ants upon  it  as  a  breach  of  his  close,  and  therefore  an  infringe- 
ment of  his  right.  To  have  that  effect,  the  entry  must  be  un- 
authorized. 
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We  do  not  deny  nor  dispute  the  doctrine  of  the  cases  cited  by 
the  plaintiff  in  support  of  his  claim;  but  we  do  not  see  that 
they  apply  to  this  case.  No  doubt  he  still  owns  the  fee  of  this 
land;  and  the  public,  by  establishing  the  highway,  only  acquired 
a  right  of  way  over  it,  with  the  incident  right  of  repairing  it  in 
a  reasonable  manner.  Our  own  case  of  ChcUkam  v.  Brainerd, 
11  Conn.  60,  and  the  cases  on  which  it  rests,  decide  that  vety 
{uUji  and  if  here,  as  in  the  New  York  cases,  the  defendants  had 
laid  their  railroad  over  this  land,  and  had  laid  down  their  tim- 
bers and  rails  upon  it,  and  had  thus  appropriated  it  to  their 
own  use,  we  do  not  deny  that  they  would  be  liable  for  such  an 
entry.  In  such  a  case,  the  subjecting  of  the  plaintiff's  prop- 
erty to  an  additional  servitude  is  an  infringement  of  his  righi 
to  it,  and  is  therefore  an  injury  and  damage  to  him.  It  would 
be  a  taking  of  the  property  of  the  plaintiff  without  first  making 
compensation,  which  the  defendants'  charter  does  not  authorize; 
and  we  are  not  now  about  to  say  that  it  would  be  legal  or  con- 
stitutional if  it  did.  But  the  acts  complained  of  in  this  case  are 
precisely  of  the  same  character  as  a  portion  of  the  defendants' 
acts  in  the  case  of  Bradley  v.  New  York  etc.  R,  B,  Co.,  21  Id. 
294,  which  we  held  not  to  constitute  a  taking  within  the  mean- 
ing of  their  charter  or  of  the  constitution  of  the  state. 

To  return,  then,  to  the  question  on  which  this  point  turns: 
Were  the  acts  of  the  defendants  authorized  in  the  first  place  by 
their  charter  ?  and  if  so,  then  were  they,  by  the  general  law  of 
the  land,  illegal,  notwithstanding  such  authority  ? 

By  the  tenth  section  of  their  charter,  it  is  provided  that 
"  whenever,  for  the  construction  of  their  railroad,  it  shall  become 
necessary  to  intersect  or  cross  any  stream  of  water  or  water- 
course, or  any  road  or  highway,  it  shall  be  lawful  for  said  com- 
pany to  construct  said  railroad  across  or  upon  the  same,  but 
the  said  company  shall  restore  the  said  stream  or  watercourse, 
or  road  or  highway,  thus  intersected,  to  its  former  state,  or  in  a 
sufficient  manner  not  to  impair  its  usefulness."  This  section, 
it  must  be  admitted,  in  direct  terms  authorizes  the  construc- 
tion of  the  railroad  across  this  street,  and  it  throws  upon  the 
company  the  burden  of  restoring  the  street  to  its  former  state, 
so  far  as  not  to  impair  its  usefulness.  To  do  that,  the  motion 
shows  that  it  was  necessary  to  build  the  bridge,  and  guard  the 
street  so  as  to  make  the  bridge  accessible;  otherwise,  the  use- 
fulness of  the  street  would  have  been  destroyed.  The  work 
was  done,  then,  under  the  express  authority  of  the  legislature. 
Ih  there  any  restriction  in  the  charter  in  regard  to  the  work,  or 
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any  condition  which  most  be  performed  before  it  is  done  ?  We 
discover  none  in  regard  to  this  work,  if  in  doing  it  no  one  is 
injured.  We  have  seen  that  by  it  the  plaintiff's  property  was 
not  taken.  The  defendants  claimed  no  right  to  take,  and  did 
not  profess  to  take  it;  they  performed  the  work,  as  a  burden 
thrown  upon  them,  in  consideration  of  their  permission  to  build 
their  road  across  Cherry  street.  That  they  built  their  railroad 
for  their  own  private  purposes,  can  make  no  difference  with 
this  question.  Suppose  the  legislature  had  incorporated  a  com- 
pany, with  power  to  erect  a  mill,  to  be  supported  by  the  toll 
taken  from  its  customers,  and  had  authorized  the  company  to 
cross  highways  with  their  canal  or  ditch,  provided  they  restore 
them  to  their  former  condition,  the  question  would  be  the  same 
as  here.  If  they  take  property,  it  must  be  paid  for;  if  they  in- 
jure it,  this  charter  provides  that  they  must  pay  for  that;  but, 
if  they  neither  take  nor  injure  it,  there  is  not,  clearly,  anything 
in  this  charter  that  compels  them  to  pay. 

The  question,  then,  resolves  itself  into  a  question  of  power  in 
the  legislature  to  alter  the  grade,  or  authorize  a  corporation 
or  individuals  to  alter  the  grade,  of  a  highway.  But  the  legis- 
lature may  construct  and  establish  new  highways,  or  it  may 
delegate  this  power  to  subordinate  bodies  or  corporations,  as, 
to  the  county  court,  to  towns  and  cities,  and  to  turnpike  com* 
panics;  and,  for  convenience,  it  is  generally  so  done.  But  this 
does  not  divest  the  legislature  of  its  power;  and  if  it  can  di- 
rectly, through  its  own  immediate  agents,  make  new  highways, 
this  general  and  greater  power,  of  course,  must  include  the 
lesser  power  to  regulate,  alter,  or  repair  them — and  this  power 
is  only  limited  by  the  constitutional  provision  that  compensa- 
tion must  be  made  for  property  taken  for  this  object — ^as  it 
must  also  for  any  other  public  object.  We  agree  with  the  de- 
fendants' counsel,  therefore,  that  the  ruling  and  charge  of  the 
court  on  this  point  was  incorrect,  inasmuch  as  it  withdrew 
from  the  consideration  of  the  jury  the  question  of  the  plaintiff's 
injury,  and  instructed  them  to  find  a  verdict  in  his  favor, 
whether  he  was  injured  or  not;  and  had  the  verdict  been  such 
as  to  show  that  the  defendants  had  been  or  might  have  been 
injured  by  the  ruling,  we  should  have  felt  bound  to  grant  them 
a  new  trial. 

We,  however,  have  been  unable  to  see  that  the  defendants 
could  have  suffered  at  all  from  the  ruling;  and  we  have  only 
examined  the  point,  that  it  may  be  understood  that  we  do  not 
sanction  the  ruling  as  a  correct  exposition  of  the  law.    The 
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-defendants  admit,  as  thej  most,  that  if  the  plaintiff  has  sus- 
tained any  appreciable  damage,  he  has  a  right  to  recoyer  for 
that;  and  it  is  not  denied  that  it  is  proper  for  him  to  recover 
for  it  on  this  count.  It  is  not  necessary  or  very  material  for 
us  to  decide  whether  trespass  or  case  would  be  the  appropriate 
remedy,  because  the  plaintiff  has  declared,  as  by  our  statute  he 
may,  in  both  forms  for  this  injury.  Still  we  do  not  see  why 
trespass,  with  force,  is  not  the  proper  remedy.  We  think  it  is; 
and  that  he  can  recover  in  that  form,  if  he  can  recover  at  all. 
He  owns  the  land,  and,  subject  to  the  public  easement,  is  in 
possession  of  it.  The  injury  to  it,  by  the  defendant,  is  direct, 
by  his  entering  upon  it  and  depositing  materials  there.  So  far 
as  he  is  justified  in  this,  in  consequence  of  there  being  a  high- 
way there,  he  is  not  guilty  of  anything;  but  if  he  goes  beyond 
his  justification,  then  he  is  guilty  of  a  direct  trespass;  his  jus- 
tification fails;  and  he  is  in  the  same  condition  as  if  he  had 
made  the  same  entry  upon  any  separate  inclosure  of  the  plaint- 
iff not  subject  to  any  public  easement.  Hence,  all  the  actions 
for  such  injuries  have  been  trespass:  Chatham  v.  Brainerd,  11 
€onn.  60. 

A  new  trial  is  asked  for  on  the  ground  that  the  damages  given 
were  excessive,  and  contraiy  to  the  weight  of  the  evidence.  It 
is  said  that  the  jury  must  have  disregarded  the  instruction  of 
the  court,  "  that  in  their  estimate  of  damages  they  should  allow 
the  defendants  the  local,  personal,  and  particular  advantage  to 
the  plaintiff's  premises  occurring  from  the  construction  and 
use  of  the  road."  If  it  could  be  seen  that  this  was  so,  then 
undoubtedly  the  defendants  would  be  entitled  to  a  new  trial  on 
that  ground,  unless,  indeed,  the  instruction  given  was  itself 
erroneous;  but  this  is  not  claimed,  and  could  not  be.  The  rule 
of  damages  is  given  in  the  defendants*  charter,  and  is  a  rational 
and  just  rule.  When  the  damages  are  assessed  by  freeholders 
appointed  for  this  purpose,  in  the  manner  prescribed  by  the 
charter,  they  are  to  inquire  into  the  extent  of  them,  and  they 
are  to  *' assess  just  damages  to  the  person  or  persons  whose 
real  estate  may  be  taken  or  injured."  The  language  is  sub- 
stantially the  same  as  is  used  in  regard  to  the  laying  out  of 
highways  by  selectmen  or  the  couniy  commissioners — ^in  which 
case,  we  believe  the  practice  is,  in  the  assessment  of  damages,  to 
consider  the  local  and  peculiar  benefit  that  the  proprietor, 
whose  land  is  taken,  receives  by  the  improvement  in  respect  to 
his  lands  not  taken,  but  which  are  contiguous  to  the  road; 
damages  thus  assessed  are  properly  considered  the  only  ''just 
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damages."  If  this  would  have  been  the  rule  had  the  damages 
been  assessed  bj  freeholders,  it  seems  to  be  the  proper  rale  in 
a  case  like  this.  Now,  damages  made  up  in  this  way  must  of 
necessitj  be  mere  matter  of  opinion.  The  only  precision  there 
could  be  in  the  case  was  in  regard  to  the  expense  the  plaintiff 
had  been  at  in  raising  his  stores  so  as  to  conform  to  the  im- 
proved grade  of  the  street.  He  had  expended  a  considerable 
sum  for  that  purpose,  of  which  he  was  able  to  show  the  amount. 
But  the  injury  to  his  buildings  caused  by  the  necessify  of  rais* 
ing  them,  and  the  peculiar  benefit  of  the  railroad  to  his  prop- 
erty to  be  taken  from  the  estimated  and  actual  injury,  were  of 
course  mere  matters  of  opinion.  The  witnesses  differed  very 
much  in  regard  to  them.  There  was  evidence  which  went 
to  show  that  the  damages  were  not  estimated  high  enough, 
and  there  was  evidence  that  went  to  show  they  were  estimated 
much  too  high.  It  is  not  to  be  expected  on  such  a  subject  that 
witnesses  can  agree.  We  probably  should  have  estimated  them 
less  than  were  in  fact  given;  but  on  such  a  subject  we  think,  as 
a  general  thing,  the  finding  of  the  jury  must  be  final;  and  we 
see  nothing  in  this  evidence  to  induce  us  to  believe  that  the  jury 
have  acted  corruptly,  or  disregarded  in  any  respect  the  insbruc* 
tion  of  the  court. 
We  therefore  do  not  adv^  a  new  trial. 

In  this  opinion  the  other  judges  concurred,  except  Ells- 
worth, J.,  who  tried  the  cause  in  the  court  below,  and  was 
therefore  disqualified. 

New  trial  not  to  be  granted. 

Fkb  in  High  WAT  Resides  i»  Owiixa  or  Anjonniro  Lahd:  See  8(naha> 
land  T.  Jaekaon,  50  Am.  Dec.  633,  note  634;  Lewie  v.  Janet,  44  Id.  188,  note 
139,  where  other  cases  are  collected;  Trmieylvania  Univerwtff  ▼.  CitfififLta^ 
ifipton,  38  Id.  173. 

Verdict,  when  will  not  be  Set  Abide  as  Excessive:  See  Howard  ▼. 
Chrcver,  48  Am.  Dec.  478;  LartJui  v.  Forgay,  46  Id.  554. 

Power  ot  Legislature  to  Authorize  Railroad  in  Street:  See  Case  of 
Philadelphia  and  TrenUm  B.  B.  Co.,  36  Am.  Dec  202,  note  210,  where  other 
cases  are  collected.  To  subject  the  owner  of  the  soil  of  a  highway  to  »  further 
appropriation  of  his  land  to  railway  uses  is  the  imposition  of  a  new  servitude 
upon  his  estate,  and  is  an  act  demanding  compensation  awarded  by  law  when 
land  is  taken  for  public  uses:  Imlay  v.  Union  Branch  B,  B.  Co.,  26  Conn.  259, 
citing  the  principAl  case.  If  »  railroad  company,  in  laying  its  track  along  or 
across  a  street,  causes  a  private  injury  to  him  who  owns  the  fee  in  the  adjoin- 
ing premises,  it  must  make  good  the  damages  sustained:  IndtanapoUe,  B,  Jt 
fV,  B.  B,  Co.  V.  Hartley,  67  111.  445,  citing  the  principal  case. 

Brbor  Which  Does  No  Injury  is  not  Ground  vor  New  Trial:  See 
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People  V.  CyMMnghamt  43  Am.  Dec.  709,  note  718,  where  other  cMee  are 
<collected. 

Benefits,  whin  Set  Off  against  Damages  lir  Eminent  Domain  Pbo- 
OEEDiNOS:  See  Synwnda  v.  Cmcifauitiy  45  Am.  Dec.  529,  note  532,  where  thia 
eabject  is  discuBsed.  The  jury  may,  in  estimating  the  amoant  to  be  paid  by 
a  railroad  company  for  damage  done  to  property  by  it,  set  off  the  local,  per> 
eonal,  and  particular  advantages  accruing  to  the  plaintiff  from  the  construc- 
tion and  use  of  the  road:  Nichols  r,  Bridgeport,  23  Conn.  201;  TVimUy  CoUcgt 
V.  City  of  Hartford,  32  Id.  478,  both  citing  the  principal  case. 

The  principal  case  is  cited  in  Norwich  Ocu  Light  Co.  v.  Nonoich  City 
Oaa  Co,,  25  Conn.  31,  to  the  point  that  a  city,  as  such,  has  no  right  in  the 
•oil  of  its  streets;  in  EUioU  v.  Fair  Haven  A  W.  R.  R.  Co.,  32  Id.  585,  to  the 
point  that  where  the  charter  of  a  railroad  company  requires  it  to  pay  all  dam- 
ages that  shall  arise  to  any  person  or  persons  from  its  construction,  conse- 
quential damages  may  be  charged  against  it;  and  in  Olmstead  v.  Camp,  33  Id. 
548,  to  the  point  that  if  a  corporation  takes  property  for  a  public  use,  it  mast 
pay  for  it. 


Windham  Bank  v.  Nobton,  Gonyebse  &  Oa 

(23  ComxonouT,  318.] 

Averments  of  Due  Presentment  of  Bill  of  Exchange  and  of  notice  of 
its  non-payment  are,  in  an  action  against  the  indorser,  supported  by  evi- 
dence of  matter  of  excuse  or  a  waiver  of  demand  and  notice. 

Presentment  of  Bill  of  Exchange  must  re  Mads  on  Dat  on  which 
it  becomes  due,  unless  it  is  not  in  the  power  of  the  holder,  by  the  use  of 
reasonable  diligence,  to  present  it. 

Want  of  Presentment  of  Bill  of  Exchange  is  Excused  by  any  inevi- 
table or  unavoidable  accident  not  attributable  to  the  fault  of  the  holder, 
provided  presentment  is  made  by  him  as  soon  afterward  as  he  is  able. 

Where  Holder  of  Draft  Transmits  It  rt  Mail,  which  is  the  usual, 
legal,  and  proper  mode,  in  season  to  reach  the  place  where  it  is  payable 
in  time  for  presentment,  by  the  regular  course  of  the  mail;' but  by  th« 
mistake  of  the  postmaster  the  mail  in  which  it  is  forwarded  is  sent 
beyond  its  destination,  and  not  returned  thereto  until  the  second  day 
after  it  is  due,  when  the  draft  is  duly  presented,  failure  to  make  present- 
ment on  the  day  on  which  it  became  due  will  be  thereby  excused. 

Assumpsit  by  the  Windham  Bank,  as  holders  of  a  bill  of  ex- 
change, against  the  defendants,  as  indorsers.  The  bill  was 
^rawn  by  George  Hobart  of  Norwich,  Connectioat,  apon  Mans- 
field, Hall  &  Stone  of  Philadelphia,  and  by  them  accepted.  The 
declaration  was  in  the  common  form,  and  contained  the  usual 
averments  of  a  due  presentment  of  the  bill  and  notice  of  its 
non-payment.  The  facts  were  found  by  the  court,  by  agree- 
ment of  the  parties,  as  follows:  The  bill  was  accepted  by  Mans- 
field, Hall  &  Stone,  '^  payable  at  the  Farmers' and  Mechanics' 
Bank  "  in  Philadelphia.   In  February,  1849,  the  defendants  had 
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the  draft  dlBoounted  by  tlie  plaintiffB,  and  then  indorsed  and  de- 
livered it  to  them.  In  the  same  month  the  plaintiffs  sent  it  by 
mail  to  the  Ohio  Life  and  Trust  Co. ,  a  banking  corporation  in 
New  York,  for  collection,  and  indorsed  it  to  their  cashier,  O.  S. 
Coe.  The  third  day  of  June  being  Sunday,  the  draft  was  actu- 
ally due  on  Saturday,  June  2, 1849.  On  the  morning  of  June 
Ist  the  cashier  of  the  Ohio  Life  and  Trust  Co.  inclosed  this 
draft  with  others  in  the  proper  and  usual  manner,  addressed  to 
the  Farmers'  and  Mechanics'  Bank,  and  deposited  the  letter  con- 
taining it  in  the  United  States  post-office  at  the  city  of  New 
York,  in  season  for  the  afternoon  mail  of  that  day  for  Philadel- 
phia. The  letter  left  New  York  in  that  mail  and  reached  Phila- 
delphia about  five  hours  after  it  left  New  York.  But  as  the 
post-office  clerk  at  New  York  had  by  mistake  marked  the  mail- 
bag  in  which  it  was  contained  to  be  forwarded  to  Washington,, 
the  letter  was  not  delivered  at  Philadelphia,  but  was  carried  on 
to  Washington.  At  Washington  the  mistake  was  discovered, 
and  the  letter  was  sent  back  to  Philadelphia,  where  it  arrived 
on  Sunday,  June  3d.  On  the  following  morning  the  draft 
reached  the  Farmers' and  Mechanics' Bank,  who  by  their  cashier 
refused  payment  and  immediately  placed  it  in  the  hands  of  a 
notary  for  protest.  The  subsequent  steps  taken  to  notify  the 
parlies  to  the  draft  were  all  regular.  Mansfield,  Hall  &  Stone 
became  insolvent  and  stopped  payment  on  the  twelfth  day  of 
April,  1849,  and  on  the  following  day  they  notified  the  Farmers^ 
and  Mechanics'  Bank  not  to  pay  any  more  notes  or  drafts  drawn 
by  them,  as  they  would  not  be  provided  for.  The  questions  of 
law  arising  on  these  facts  were  reserved  for  the  advice  of  this 
court.     The  other  facts  appear  from  the  opinion. 

Edmund  PerhinSy  for  the  plaintiffs. 

Strong  and  Foster,  for  the  defendants. 

By  Court,  Stobbs,  J.  The  defendants  first  insist  that  th» 
averments  in  this  declaration,  of  a  due  presentment  of  the  draft 
in  question  and  notice  of  its  non-payment,  must  be  strictly 
proved,  and  that  they  are  not  sustained  by  proof  of  the  facts 
set  up  by  the  plaintiffs  by  way  of  excuse.  Whatever  may  be  the 
course  of  authorities  elsewhere,  it  is  well  settled  here  that  those 
allegations  are  supported  by  evidence  of  matter  of  excuse,  or  a 
waiver  of  demand  and  notice.  Norton  v.  Lewis,  2  Conn.  479» 
and  Camp  v.  Boies,  11  Id.  487,  are  decisive  on  this  point 

The  other  and  more  important  question  in  this  case  is,  whether 
the  plaintiffs  are  excused  for  the  uou-presentment  of  this  drafi 
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for  payment  on  the  day  when  it  became  due.  The  last  day  of 
grace  being  Sunday,  it  was  payable  on  the  preceding  Saturday, 
which  was  the  second  day  of  June,  1849.  This  question  de- 
pends on  whether  the  plaintiffs  are  chargeable  with  negligence 
in  not  presenting  it  on  that  day. 

If  the  agent  of  the  plaintiffs,  to  whom  they  sent  it  to  be  for- 
warded for  presentment  and  collection,  and  who  transacted  this 
business  for  them,  was  guiliy  of  such  negligence,  it  is,  of  course, 
imputable  to  the  plaintiffs.  And  it  is  not  important  to  this 
question,  either  that  the  defendants  in  fact  sustained  no  damage 
by  the  draft  not  having  been  presented  for  payment  when  it  fell 
due,  or  that  it  would  not  have  been  paid  by  the  acceptor  if  it 
had  then  been  presented.  The  indorser,  on  a  question  of  due 
presentment  for  payment,  is  not  affected  by  either  of  these  cir- 
cumstances. Nor  indeed  do  the  plaintiffs  claim  to  recoyer  on 
either  of  these  grounds. 

The  question  of  negligence  here  presented  depends  on  the  in- 
quiry whether,  under  the  drcmnstances  of  this  case,  the  delay 
of  the  plaintiffs'  agent  in  not  forwarding  this  draft  to  Philadel- 
phia until  the  last  mail  left  New  York  for  that  place,  on  the  day 
next  preceding  that  on  which  the  draft  fell  due,  constituted  a 
want  of  reasonable  or  due  diligence  in  regard  to  its  presentment. 
We  say  under  the  circumstances,  because  there  is  no  positive 
or  absolute  rule  of  law  which  determines  within  what  precise 
time  the  holder  of  a  bill  of  exchange  must,  in  all  cases  whatever, 
or  at  all  events,  avail  himself  of  the  authorized  mode  of  trans- 
mission adopted  in  this  instance  to  forward  such  paper  for  pre- 
sentment. The  general  principle  established  by  all  the  adjudged 
cases,  as  well  as  the  approved  elementary  writers,  is,  that  rea- 
sonable diligence  in  the  presentment  of  a  bill  for  payment  is 
required  of  the  holder,  and  that,  therefore,  if  there  has  been  no 
want  of  such  diligence,  he  is  excused:  Story  on  Bills,  c.  10; 
Chitty  on  Bills,  c.  9, 10;  Story  on  Prom.  Notes,  c.  7,  sec.  368;  Pa^ 
iience  y.  Toumley,  2  Smith,  223,  224. 

In  applying  this  principle,  the  general  rule  is,  that  it  must 
be  presented  for  payment  on  the  very  day  on  which,  by  law,  it 
becomes  due;  and  that,  unless  the  presentment  be  so  made,  it 
is  a  fatal  objection  to  any  right  of  recovery  against  the  indorser. 
But  although  this  is  the  general  rule,  it  is  not  a  universal 
one,  and  prevails  only  under  the  qualification,  which  is  really  a 
part  of  the  rule  itself,  that  there  is  no  negligence  or  want  of 
reasonable  diligence  in  not  making  such  presentment.  The 
whole  rule,  therefore,  more  properly  stated,  is,  that  the  present- 
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ment  must  be  on  the  day  on  which  the  bill  becomes  due,  unless 
it  is  not  in  the  power  of  the  holder,  by  the  use  of  reasonable 
diligence,  so  to  present  it.  By  the  very  statement  of  this  rule, 
as  thus  fully  expressed,  it  is  plain  that,  on  the  question  whether 
the  holder  is  excused  on  this  ground  for  not  thus  presenting  it, 
or  in  other  words,  whether  there  was  negligence  on  his  part,  or 
a  want  of  reasonable  diligence,  no  absolute  or  positive  rule  can, 
from  the  nature  of  the  case,  be  laid  down  which  shall  apply 
under  all  circumstances.  We  have  no  evidence  of  any  general 
custom  of  merchants  in  regard  to  the  precise  time  within 
which  mercantile  paper  is  usually  forwarded,  in  order  to  be  pre- 
sented for  payment,  so  that  the  law  merchant  furnishes  us  no 
guide  on  this  point.  And  it  is  clear  that  the  strict  rule  of  the 
common  law,  by  which  an  inability  to  perform  the  terms  or  con- 
dition of  a  contract,  by  reason  of  inevitable  accident  or  casu- 
alty, constitutes  generally  no  excuse  for  their  non-performance, 
is  not  applicable  to  mercantile  instruments  of  this  description. 
Therefore,  the  excuse  for  non-presentment  in  this  case  presents 
the  ordinary  question  of  negligence.  That  question  may,  and 
often  does,  depend  on  such  a  variety  of  circumstances,  or  those 
of  such  a  peculiar  character,  that  it  is  very  difficult,  if  not  im- 
possible, to  reduce  them  to  any  fixed  or  invariable  rule.  But 
in  regard  to  such  a  question,  as  applicable  to  the  non-present- 
ment of  a  bill  or  note  when  it  is  due,  it  is  considered  a  well- 
settled  rule  that  such  want  of  presentment  is  excused  by  any 
inevitable  or  unavoidable  accident  not  attributable  to  the  fault 
of  the  holder,  provided  there  is  a  presentment  by  him  as  soon 
aftenvard  as  he  is  able;  by  which  is  intended  that  class  of  acci- 
dents, casualties,  or  circumstances  which  render  it  morally  or 
physically  impossible  to  make  such  presentment.  Judge  Story, 
in  speaking  of  this  ground  of  excuse,  says:  ''It  has  been  truly 
jbserv«d,  by  a  learned  author,"  referring  to  Mr.  Chitty,  ''that 
there  is  no  positive  authority  in  our  law  which  establishes  any 
such  inevitable  accident  to  be  a  sufficient  excuse  for  the  want  of 
a  due  presentment.  But  it  seems  justly  and  naturally  to  flow 
from  the  general  principle  which  regulates  all  matters  of  pre- 
sentment and  notice  in  cases  of  negotiable  paper.  The  object 
in  all  such  cases  is  to  require  reasonable  diligence  on  the  part 
of  the  holder;  and  that  diligence  must  be  measured  by  the  gen- 
eral convenience  of  the  commercial  world,  and  the  practicabil- 
ity of  accomplishing  the  end  required,  by  ordinary  skill,  caution, 
and  effort."  And  he  cites  the  remark  of  Lord  EUenborough  in 
Patience  v.  Townley^  2  Smith,  223,  224,  that  due  presentment 
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must  be  interpreted  to  mean  presented  according  to  the  custom 
of  merchants,  which  necessarily  implies  an  exception  in  favor  of 
those  unavoidable  accidents  which  must  prevent  the  party  from 
doing  it  within  regular  time:  Story  on  Bills,  sec.  258. 

Applying  these  principles  to  this  case,  we  are  of  opinion  that 
the  plainti£fs  are  not  chargeable  with  a  want  of  reasonable  dili- 
gence. 

No  fault  or  impropriety  is  imputable  to  them  by  reason  of  their 
having  selected  the  public  mail  as  the  mode  of  forwardingthe  draft 
in  question  to  the  bank  in  Philadelphia,  where  it  was  payable. 
It  is  properly  conceded  by  the  defendants,  that  such  mode  of 
transmission  was  in  accordance  with  the  general  commercial 
usage  and  law  in  the  case  of  paper  of  this  description.  Indeed, 
it  is  recommended  in  the  books  as  the  most  proper  mode  of 
transmission,  as  being  the  least  hazardous,  and  therefore  pref- 
erable to  a  special  or  private  conveyance.  But,  although  the 
public  mail  was  a  legal  and  proper  mode  by  which  to  forward 
this  paper,  it  was  their  duty  to  use  it  in  such  a  manner  that 
they  should  not  be  chargeable  with  negligence  or  unreasonable 
delay.  If,  therefore,  they  put  the  draft  into  the  post-office  at 
so  late  a  period  that,  by  the  ordinary  course  of  the  mail,  it  could 
not,  or  there  was  reasonable  ground  to  believe  that  it  would 
not,  reach  the  place  of  its  destination  in  season  for  its  present- 
ment when  due,  we  have  no  doubt  that  there  would  be,  on 
their  part,  a  want  of  reasonable  diligence  which  would  exoner- 
ate the  indorser.  On  the  other  hand,  to  throw  the  risk  of  every 
possible  accident,  in  that  mode  of  forwarding  the  draft,  upon 
the  holder,  where  there  has  been  no  such  delay,  would  clearly 
be  most  inconvenient,  unreasonable,  and  unjust,  as  well  as  con- 
trary to  the  expectation  and  understanding  of  the  indorser,  who 
is  presumed  to  be  aware  of  the  general  usage  and  law  in  regard 
to  the  transmission  by  mail  of  this  kind  of  paper,  and  must, 
therefore,  be  supposed  to  require  only  reasonable  diligence  in 
this  respect  on  ihe  part  of  the  holder;  and  would,  indeed,  be  in- 
consistent with  the  rule  itself,  which  sanctions  its  transmission 
in  that  manner.  It  has  been  suggested  that  the  principle  should 
be  adopted,  that  when  the  holder  resorts  to  the  public  mail,  he 
should  be  required  to  forward  the  presentment  at  so  early  a  pe- 
riod, that  if  by  any  accident  it  should  not  reach  the  place  of  its 
presentment,  in  the  regular  course  of  the  mail,  there  should  ha 
time  to  recall  it,  and  have  it  presented  when  and  where  it  falls 
due;  or  that,  at  least,  it  should  be  forwarded  in  season  to  ascer- 
tain whether  it  reached  there  by  that  time,  and  to  make  such  a 
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demand  or  presentment  for  payment  as  is  required  in  the  case 
of  lost  bills.  We  find  no  authority  whatever  for  any  such  rule, 
nor  would  it,  in  our  opinion,  comport  with  the  principle  now 
well  established,  requiring  only  reasonable  diligence  on  the  part 
of  the  holder,  or  with  the  policy  which  prevails  in  regard  to  such 
commercial  instruments.  It  would,  in  the  first  place,  be  the 
means  of  restraining  the  transfer  of  such  paper  within  such  a 
limited  time  as  to  impair,  if  not  to  destroy,  its  usefulness  and 
value,  arising  out  of  its  negotiable  quality;  and,  in  the  next 
place,  it  would  in  many  cases  be  wholly  impracticable. 

The  casualties  incident  to  this  mode  of  transmission  are  most 
various  in  their  character,  and  can  not,  of  course,  be  foreseen; 
and  they  might,  in  the  case  of  forwarding  mercantile  paper,  be 
such  as  to  render  it  impossible  to  ascertain  its  miscairiage,  or 
to  recall  it  in  season  to  remedy  the  difficulty.  In  the  case  of 
the  draft  now  before  us,  for  example,  if  it  had  been  placed  by 
the  plaintiffs  in  the  post-office  at  Windham,  where  they  were 
located  and  transacted  their  business,  for  transmission  direct 
from  thence  to  Philadelphia,  on  the  very  day  when  they  became 
the  holders  of  it,  which  was  between  three  and  four  months 
before  it  became  due,  and  by  an  accident  or  mistake  of  the  post- 
master in  the  former  place,  similar  to  that  which  occurred  in 
this  case  at  New  York,  it  had  been  mailed  to  one  of  the  most 
distant  parts  of  our  countr}^  or  to  a  foreign  country  (which 
would  not  have  been  more  singular  than  that  it  should  have 
been  mistakenly  mailed,  as  in  the  present  case,  for  Washington), 
it  might  not  have  been  practicable  for  the  plaintiffs  to  learn  the 
accident,  or  obviate  its  effect,  before  the  paper  fell  due.  In 
short,  such  a  rule  as  that  suggested  would  be  merely  artificial 
in  its  character,  productive  of  great  inconvenience  and  injustice 
in  particular  cases,  without  any  corresponding  general  benefits, 
and  change  the  whole  course  of  business  in  regard  to  a  most 
extensive  and  important  class  of  mercantile  transactions.  Nor 
has  any  other  arbitrary  or  positive  rule  been  suggested  which 
is  not  equally  obnoxious  to  the  same  or  similar  objections. 

The  only  remaining  inquiry  is,  whether  the  plaintiffs  are 
chargeable  with  negligence  for  not  forwarding  the  draft  in 
question  by  an  earlier  mail  from  New  York  to  Philadelphia.  It 
was  sent  by  the  usual,  legal,  and  prox)er  mode.  It  was  deposited 
in  the  post-office  in  season  to  reach  the  place  where  it  was  pay- 
able, before  it  fell  due,  by  the  regular  course  of  the  next  mail; 
and  thex^  was  no  reason  to  believe  that  it  would  not  be  there 
didy  delivered.     It  was  actually  sent  by  that  mail,  and  but  for 
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the  mistake  of  the  postmaster  where  it  was  mailed  in  misdirect- 
iTig  the  package  containing  it,  would  have  reached  its  proper 
destination,  and  been  received  there  in  season  for  its  presentment 
when  due.  It  in  fact  reached  that  place  when  it  should  have 
done;  but  was  carried  beyond  it,  in  consequence  of  that  mistake. 
As  that  mistake  could  not  be  foreseen  or  apprehended  by  the 
plaintiffs,  it  is  not  reasonable  to  require  them  to  take  any  steps 
to  guard  against  it.  Indeed,  they  could  not  have  done  so,  as 
they  had  no  control  or  supervision  over  the  postmaster.  They 
had  a  right  to  presume  that  the  latter  had  done  his  duty.  They 
could  not  know  that  he  had  misdirected  the  passage,  until  it 
was  too  late  to  remedy  the  consequences.  The  occurrence  of 
the  draft  being  sent  beyond  its  place  of  destination  was,  therefore, 
so  far  as  the  plaintiffs  were  concerned,  an  unavoidable  accident. 
It  happened,  not  in  consequence  of  any  delay  of  the  plaintiffs 
in  putting  the  draft  into  the  post-office  at  so  late  a  period  that 
it  could  not,  or  probably  would  not,  reach  its  destination  in  due 
season,  but  merely  in  consequence  of  the  act  of  the  official  to 
whom  it  was  properly  confided,  done  after  it  was  properly  in 
his  charge,  by  the  plaintiffs,  for  transmission.  The  accident, 
moreover,  was  of  a  very  peculiar  and  extraordinary  character, 
and  quite  different  from  those  which  are  ordinarily  incident  to 
that  mode  of  transmission,  and  against  which  it  would  be 
extremely  difficult,  if  not  impossible,  to  guard.  It  would  have 
been  equally  liable  to  occur  at  any  time  when  the  draft  should 
have  been  placed  in  the  post-office.  It  was  not  owing,  in  any 
sense,  to  the  fault  of  the  plaintiffs,  but  solely  to  that  of  the  }>ost- 
master.  Under  these  circumstances,  we  do  not  feel  authorized 
to  impute  any  blame  or  negligence  to  the  plaintiffs.  We  are, 
therefore,  of  opinion  that  judgment  shoidd  be  rendered  for  the 
plaintiffs. 

In  this  opinion  the  other  judges  concurred. 

Judgment  for  the  plaintiffs. 

Waivkr  of  Presentmekt  of  Notx,  What  Amoubts  to:  See  Schmidt 
▼.  RadcUffe^  63  Am.  Deo.  678>  note  680,  where  other  cues  are  collected. 

Pbbskntxbut  of  Bill,  DnjQsiroE  BxQuntxD  in  Making:  See  Orear  v. 
McDonaid^  52  Am.  Deo.  703,  note  710,  where  other  caoes  are  collected. 


OASES 

IS  TBE 

SUPREME  COURT 

FliOBIDA. 


Kent  v.  Ltok. 

[4  VMUDA.,  iTi.] 

Whkbb  Gbamtoe  nr  Deed  Fsaudulbnt  ab  to  CBBDixoBa  Dm  nr  Pov- 
nanov  of  the  property  grantad,  it  is  aneta  in  the  luuidi  of  hia  adminia* 
trator,  a&d  may  be  levied  upon  as  sach. 

Whkrb  Fbaudulbnt  Domxi  Goks  into  PoBSisaiQir  ot  FnopmtTT  in  the 
life-time  of  the  donor,  he  will  not  be  liable  tbarsfor  to  the  donor's 
representative,  but  he  wUl  be  compelled  to  aoooont  therefor  to  the  crsd- 
itora. 

Ebbob  to  the  drotdt  ooari  of  Jaokson  county.  The  opioion 
states  the  case. 

Tonffe,  for  the  plaintiff  in  enor. 

CampbeU,  for  the  defendant  in  enor. 

By  Court,  Abbbbson,  C.  J.  This  was  a  case  of  a  olaim  inter- 
posed  under  the  statute,  by  the  defendant  in  error,  to  a  n^gxo 
slave  called  Jenny,  who  had  been  levied  on  to  satisfy  an  execu- 
tion in  favor  of  the  plaintiff  in  error  against  George  B.  Williams, 
administrator  of  Jesse  Lott,  deceased.  The  cause  was  tried  al 
the  fall  term,  1850,  of  the  circuit  court  for  Jackson  county. 

The  slave  was  in  the  possession  of  Lott  at  the  time  of  his  death, 
and  passed,  with  other  personal  property,  into  the  hands  of 
Williams,  the  administrator,  and  passed  from  him  to  the  posses* 
sion  of  the  sheriff. 

At  the  trial  of  the  claim,  the  claimant  relied  upon  a  deed  exe- 
cuted by  Jesse  Lott  in  bis  life-time,  by  which  he  had  conveyed 
to  A.  M.  Lott,  his  daughter,  the  negro  in  question,  and  alse 
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upon  a  judgment  whioh  the  claimant,  in  behalf  of  his  ward,  had 
obtained  in  trover  i^gainst  Williams  for  the  value  of  the  same 
slave. 

The  deed  from  Lott  to  his  daughter  seems  to  have  been  con- 
ceded on  all  hands  to  have  been  fraudulent  as  to  creditors.  At 
all  events,  there  is  sufficient  evidence  on  the  record  to  show  it 
was  so.  But  the  defendant  in  error,  alleging  that  it  was  good 
between  the  parties  to  it  and  their  representatives,  contended 
that  therefore  the  property  was  not  assets  in  the  hands  of  the 
administrator,  and  as  a  consequence  not  liable  to  satisfy  the 
execution. 

His  honor  in  the  court  below  sustained  this  position  of  the 
defendant  in  error,  and  charged  the  jury  as  follows:  "If  jou 
are  of  opinion  that  Jenny  is  embraced  in  the  deed  executed  by 
Jesse  Lott  to  his  daughter,  and  is  the  one  upon  whom  the  execu- 
tion in  this  case  is  levied,  you  will  find  her  not  subject  to  the 
execution.''  A  verdict  was  rendered  for  the  claimant,  in  accord- 
ance with  this  instruction. 

The  plaintiff  in  error  excepted  to  the  charge,  and  the  case  is 
thus  presented  to  our  consideration,  involving  this  inquiry:  If 
a  donor,  after  having  made  a  conveyance  of  his  personal  prop- 
erty, which  is  fraudulent  as  to  his  creditors,  dies  in  possession 
of  the  property,  and  it  goes  into  the  hands  of  his  administrator, 
is  it  assets  for  the  payment  of  his  debts  ? 

There  is  some  apparent  conflict  among  the  authorities  upon 
this  question,  but  we  think  they  are  easily  reconciled  by  ad- 
verting to  the  principles  of  law  which  regulate  and  adjust  the 
respective  rights  of  the  parties  to  this  suit,  and  of  the  adminis- 
trator of  Jesse  Lott. 

Our  statute  of  January  28,  1823,  which  is  a  re-enactment  of 
the  statute  of  13  Elizabeth,  provides  that  all  conveyances  exe- 
cuted with  intent  to  delay  and  defraud  creditors  shall  be 
"  deemed,  held,  adjudged,  and  taken  to  b^  utterly  void,  frus- 
trate, and  of  none  effect,"  as  against  such  creditors:  Th.  Dig.  216. 
On  the  other  hand,  the  principle  is  clear  that  a  fraudident  con- 
veyance is  good  between  the  parties  and  their  representatives: 
Howes  V.  Leader^  Cro.  Jac.  270.  In  that  case  the  intestate  made 
a  grant  of  his  goods  to  B.,  by  fraud  between  him  and  B.,  to 
cheat  the  creditors,  and  he  kept  possession  of  the  goods,  and 
died.  B.  then  sued  the  administrator  for  the  goods,  and  he 
pleaded  this  covin  and  fraud,  and  the  statute  of  13  Elizabeth;  but 
on  demurrer,  the  plea  was  held  bad,  and  judgment  was  ren- 
dered for  the  plaintiff,  on  the  ground,  among  others,  that  the 
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deed  was  Toid  only  as  against  creditors,  bat  that  it  remained 
good  as  against  the  party  himself  and  his  representatiToe. 

These  two  principles  are  illustrated  by  the  efiEect  given  to  the 
fraudident  convejanoe  when  tendered  as  OTidenoe  on  the  trial 
respectively  of  the  two  clniwon  of  conflicting  claims  to  which  we 
have  referred. 

When  the  contest  is  between  a  creditor  and  the  fraudulent 
donee  or  grantee,  the  conveyance  upon  which  the  latter  relies, 
if  tendered  as  evidence,  is,  under  the  statute,  **  deemed,  held, 
adjudged,  and  taken  to  be  utterly  void,  frustrate,  and  of  none 
effect,"  as  to  the  creditor.  The  title  of  the  donee  necessarily 
fails,  for  want  of  evidence  to  support  it,  and  the  creditor  pre- 
vails, after  having  shown  pre-existing  title.  But  where  the 
contest  is  between  the  donee  and  the  representatives  of  the 
donor,  and  the  donee  tenders  his  fraudident  conveyance,  the 
representative  is  estopped  from  impeaching  the  deed  of  his 
testator  or  intestate — ^there  is  no  pariy  to  the  suit  against  whom 
the  deed  is  ''frustrate  and  of  none  effect,"  and  the  donee  in 
his  action  at  law  must  necessarily  prevail. 

The  case  now  before  the  court  is  precisely  the  one  first  sup- 
posed. Kent,  having  obtained  judgment  and  execution  against 
Williams,  the  administrator  of  Lett,  levies  his  execution  upon  a 
negro  woman,  of  which  Lott  had  died  possessed,  and  which 
was  found  in  the  possession  of  the  administrator.  A  claim  is 
interposed,  under  the  statute,  by  the  guardian  of  the  fraudulent 
donee,  and  to  support  this  claim  he  relies  mainly  upon  the 
fraudident  conveyance  from  Lott  to  his  daughter.  The  statute 
having  declared  in  effect  that  this  deed,  as  against  Kent,  should 
be  adjudged  utterly  void,  the  court  erred  in  instructing  the  jury 
that  it  was  conclusive  evidence  of  Anna  Maria  Lett's  title.  In 
regard  to  Kent's  claim,  it  was  a  nullity,  and  it  shoidd  have  been 
so  adjudged. 

It  will  be  found,  we  think,  that  the  point  decided  in  every 
case  referred  to  in  the  argument  turns  upon  the  distinction  we 
have  here  made  as  to  the  effect  of  the  fraudident  conveyance 
when  tendered  as  evidence  in  the  two  classes  of  controversies. 

Before  we  proceed  to  the  examination  of  the  several  cases,  we 
will  advert  to  one  of  the  general  rules  deduced  from  them,  as  a 
further  illustration  of  our  meaning. 

The  fraudulent  donee  who  goes  into  possession  during  the 
life-time  of  the  donor,  when  he  attempts  to  repel  the  effect  of 
this  evidence  by  the  exhibition  of  his  fraudulent  deed,  is  at 
once  arrested  by  the  exclusion  of  this  deed  as  being  a  nullity 
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in  regard  to  the  party  with  whom  he  is  contending.  He  is 
without  evidence  of  his  authority  to  intermeddle  with  the  goods 
of  the  intestate,  and  necessarily  becomes  liable  as  executor  of 
his  own  wrong. 

The  case  of  Backhovjse  v.  Jett,  1  Brock.  500,  was  that  of  a  gift 
of  slaves  and  other  properly  by  a  father  to  a  son,  consummated 
by  delivery  in  the  life-time  of  the  father.  Chief  Justice  Marshall, 
on  a  bill  filed  by  the  creditors  of  the  father  against  the  donee, 
decided  that  the  slaves  were  not  assets  in  the  hands  of  the 
administrator,  but  that  the  donee  was  res}>on8ible  for  their 
value  to  the  creditors.  These  conclusions  are  in  consistency 
with  the  rule  we  have  laid  down  and  other  well-settled  princi- 
ples. The  property  fraudidently  conveyed  was  not  assets,  be- 
cause, having  passed  out  of  the  possession  of  the  donor  in  his 
life-time,  his  administrator,  as  such,  could  not  be  charged  by 
the  creditors — ^having  no  possession  himself  as  administrator, 
and  being  debarred  by  the  policy  of  the  law  from  acquiring 
possession  by  impeaching  the  deed  of  his  intestate.  These  gen- 
eral conclusions  were  not  affected  by  the  accidental  circum- 
stance that  in  this  case  the  donee  and  the  administrator  were 
the  same  person.  The  property  was  not  held  to  be  assets,  but 
the  defendant,  as  fraudulent  donee,  was  held  to  account  to  the 
creditors  for  its  value. 

The  case  of  Osborne  v.  Mo9S^  7  Johns.  161  [5  Am.  Dec.  252], 
is  a  mere  affirmation  of  the  point  settled  in  the  case  of  Hawes  v. 
Leader,  already  referred  to.  The  principle  decided  is,  that  a 
grantee  under  a  deed,  fraudulent  as  to  creditors,  may  neverthe- 
less recover  of  the  administrator  of  the  grantor,  and  it  is  in 
obvious  consistency  with  the  rule.  The  case  of  Ralh  v.  Gra- 
ham, 4  T.  B.  Mon.  120,  is  a  reiteration  of  the  principle  already 
quoted  from  2  Saunders,  and  approved  in  Backhouse  v.  Jeti, 
to  wit,  that  a  fraudulent  grantee  is  responsible  to  creditors  as 
executor  de  son  tort,  for  what  he  received  in  the  life-time  of  the 
donor. 

The  case  of  Bethel  v.  Stanhope,  Cro.  Eliz.  810,  was  that  of  a 
suit  by  a  creditor  against  an  executor  de  son  tort  who  pleaded  no 
assets.  It  was  found,  upon  special  verdict,  that  the  testator 
was  possessed  of  divers  goods,  and  by  covin,  to  defraud  his 
creditors,  made  a  gift  of  them  to  his  daughter,  with  a  condition 
that,  upon  the  payment  of  twenty  pounds,  it  should  be  void,  and 
died.  The  defendant  intermeddled  with  the  goods,  and  after- 
wards the  daughter,  by  this  gift,  took  the  goods,  and  after  that, 
administration  was  committed  to  the  defendant. 
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The  qoesiioii  was,  whether  these  goods  should  be  assets  in  his 
hands.  It  was  adjudged  that  thej  were,  as  he  had  intermeddled 
with  them  after  the  death  of  the  intestate;  bat  it  was  remarked 
hj  the  court  that  if  the  goods  had  been  taken  in  the  life-time  of 
the  intestate,  they  would  not  be  assets  until  recovered. 

The  case  of  Shears  y.  Rogers^  3  Bam.  k  Adol.  362,  fully  estab- 
lishes all  the  conclusions  at  which  we  have  arrived  from  a  con- 
sideration of  the  general  principles  involved  in  this  case.  It 
was  an  action  of  debt  against  an  executor,  on  bond  given  to 
plaintiff  by  John  Morgan,  deceased.  Plea,  plene  admvnisiravU 
prcBter  certain  goods;  replication,  assets  uUray  upon  which  issue 
was  joined.  The  eridence  showed  a  fraudulent  conveyance  by 
the  testator  of  certain  household  property,  he  continuing  in  pos- 
session until  his  death.  After  his  death  the  executor  took 
possessien. 

It  ¥rill  be  perceived  that  this  case,  in  all  its  essential  parts,  is 
precisely  the  same  as  the  one  before  the  court.  There  was  judg- 
ment for  the  plaintiff,  and  several  of  the  justices  delivered 
opinions. 

Lord  Tenterden,  G.  J.,  said:  "The  authorities  show  that 
whenever  a  man  makes  a  gift  of  goods  which  is  fraudulent  and 
void  as  against  creditors,  and  dies,  he  is  considered  to  have  died 
in  full  possession  with  respect  to  the  claim  of  the  crsditorSy  and 
the  goods  are  assets  in  the  hands  of  his  executor.  It  is  impos- 
sible to  say  here  that  the  lease  was  not  assets,  for  the  defendant 
had  it  in  his  possession." 

Littledale,  J.,  said:  "I  am  of  opinion  the  lease  was  assets. 
The  assignment  was  void  as  soon  as  the  creditors  daimed  to 
treat  it  as  such,  though  not  until  then." 

Taunton,  J.,  after  referring  to  the  insolvent  circumstances  of 
the  testator,  says:  "  The  assignment  is  utterly  void  and  frustrate 
against  creditors,  and  the  case  is  to  be  considered  as  if  it  had 
never  been  executed.  The  intestate  therefore  died  possessed  of 
the  lease,  and  it  was  assets  in  the  hands  of  the  executor." 

Patterson,  J.,  concurring  in  the  opinion  of  the  other  justices, 
says:  "As  the  statute  says  that  the  fraudulent  deed  shall  be 
utterly  void  and  frustrate,  and  as  the  lease  was  in  the  hands  of 
the  testator  at  the  time  of  his  death,  it  passed  to  the  executor, 
and  was  assets  in  his  hands." 

The  judgment  here  made  and  the  opinion  of  the  several 
judges  completely  cover  every  point  in  the  case  now  under  con- 
sideration. 

The  rights  of  creditors  are  fully  asserted  in  this  decision^ 
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more  clearly  and  perhaps  more  broadly  than  in  some  of  the 
older  cases  to  which  we  have  referred,  but  not  more  so,  we 
think,  than  a  consistent  and  salutary  construction  of  the  statute 
requires.  We  conclude,  then,  in  reference  to  the  case  before  us, 
and  in  language  warranted  by  the  opinions  just  quoted,  that 
because  the  deed  from  Lott  to  his  daughter  was  fraudulent  and 
void  as  against  creditors,  the  slave  Jenny  remained  the  prop- 
erty of  Lott,  so  far  as  Lett's  creditors  were  concerned,  and  was 
clearly  assets  in  the  hands  of  the  administrator,  and  that  the 
deed  of  gift  is  to  be  considered,  in  reference  to  creditors,  as  if 
it  had  never  been  executed. 

The  first  error  assigned  is  therefore  sustained.  The  second 
error  assigned  is,  that  the  court  erred  in  charging  that  the  judg- 
ment in  the  case  of  B.  F,  Lyon,  Ouardian  of  A,  M,  LoU,  v. 
Oeorge  B.  WiUiama  [action  of  trover],  the  record  of  which  suit 
is  in  evidence,  showed  that  Jenny  was  not  assets,  and  was  such 
estoppel  as  would  compel  the  defendant  in  this  suit  and  plaintiff 
in  fieri  facias  to  pursue  the  property  in  other  modes. 

This  assignment  in  therefore  sustained.  The  judgment  in 
this  case  will  be  set  aside,  and  the  case  remanded  to  the  court 
below,  a  venire  de  novo  awarded,  and  on  the  trial  of  the  right 
of  property,  the  jury  will  be  instructed  in  accordance  with  the 
foregoing  opinion. 

Right  or  Pkbsokal  Bsprbsxntativx  to  Attack  Salu  nr  Fbaitd  ov 
Criditobs:  See  Babeoek  v.  Booths  88  Am.  Deo.  578»  niyte  683»  where  other 
Are  ooUeoted. 
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Inimotmkiit  CBABGiNa  Offkrbb  nr  Lanouaob  aw  Oods  oratttiiig  11^  or  w 
plainly  a&d  diatinctly  that  the  jury  can  clearly  undentand  its  natnra,  n 
■officient. 

Imdiotmxnt  iob  Incbstuocs  Adttltery  bt  Father  with  Dauohtxb,  kww- 
ring  that  on  certain  days  the  defendant,  being  a  married  man,  did  com- 
mit divers  aotB  of  inoestuonB  adultery  by  cohabiting  and  having  aezoal 
intercourse  with  one  L.  C,  etc.,  she,  the  said  L.  C,  being  then  and 
there  the  daughter  of  him,  etc.,  without  stating  that  the  said  L.  O.  was 
his  legitimate  daughter  of  the  whole  blood  by  her  mother,  to  whom  he 
was  legally  married,  is  good. 

Adultery  mat  be  Committed  by  Mabkied  "Mjls  with  Unmabbibd 
Woman;  so  incestuous  adultery,  but  the  woman  in  such  a  case  is  guilty 
only  of  incestuous  fornication. 

Ihdictment  Charging  Offense  on  Certain  Dat  and  Divzbs  Other 
Days,  etc.,  is  good,  the  latter  words  being  surplusage. 

Ikdioimxnt  mat  Charge  Offense  on  Ant  Day  Prior  to  the  finding 
thereof,  and  the  crime  may  bo  proved  on  any  day  within  the  statnte  of 
limitations. 

Remark  bt  Judge  that  He  will  Give  State  Benefit  of  Doubts  in 
passing  on  a  motion  to  quash  an  indictment,  where  he  says  he  has  doubts, 
on  the  ground  that  the  state  has  no  appeal,  is  not  error,  nor  is  it  a  cen- 
surable irregularity. 

OoNFESSiONs  Freelt  AND  SOLEMNLY  Made  are  the  highest  evidence^  as  a 
general  rule,  and  exceptions  to  the  rule  should  not  be  allowed  ezoept  on 
unassailable  grounds. 

Defendant's  Admissions  are  Competent  Evidbngb  of  Marriagi  and  of 
relationship  to  the  female  partkepB  erimmUf  under  an  indiotamt  for 
inoestnous  adultery. 

4U) 
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Indigtmeivt  for  incestuotis  adultery  with  Ludnda  Cook,  the 
defenilant's  daughter.  The  substance  of  the  indictment  is 
«iated  in  the  opinion.  Motion  to  quash  the  indictment  over- 
ruled, and  defendant,  being  convicted,  brought  error.  The 
errors  assigned  appear  from  the  opinion. 

A.  Morton^  for  the  plaintiff  in  error. 

WiRiams^  solicitor  general,  for  the  defendant  in  error. 

Bj  Court,  NisBBT,  J.  The  indictment  in  this  case  was  sought 
to  be  quashed,  upon  the  ground  '*  that  it  does  not  aver  that  Lu- 
«inda  Cook  was  the  legitimate  daughter,  of  the  whole  blood,  of 
the  defendant,  by  her  mother,  to  whom  he  was  legally  married." 
The  motion  to  quash  was,  as  we  believe,  properly  overruled  by 
the  presiding  judge.  The  rule  of  this  court,  as  to  setting  out 
the  offense,  is  well  settled :  it  is  the  rule  which  the  legislature 
has  prescribed.  If  the  indictment  charges  the  offense  in  the 
language  of  the  code  creating  it,  or  so  plainly  and  distinctly 
that  the  juiy  can  clearly  understand  its  nature,  we  hold  it  suffi* 
cient.  The  offense  charged  in  this  indictment  is  incestuous 
adulter}'.  The  penal  code  simply  declares  that  if  any  person 
fihall  commit  incestuous  fornication  or  adultery,  such  person  so 
offending  shall,  on  conviction,  be  punished  by  imprisonment 
and  labor,  etc.  The  indictment  avers  that  the  defendant,  being 
a  married  man,  did,  on  the  first  day  of  May,  1861,  and  on 
divers  other  days,  before  and  after  that  day,  commit  divers  acts 
of  incestuous  adultery,  by  cohabiting  and  having  sexual  inter- 
oourse  with  one  Lucinda  Cook,  an  unmarried  woman — she,  the 
flaid  Lucinda  Cook,  being  then  and  there  the  daughter  of  him, 
the  said  George  W.  Cook — contrary  to  the  laws,  etc.  I  do  not 
see  but  that  this  description  of  the  offense  is  quite  sufficient  to 
enable  the  juiy  to  understand  the  nature  of  it.  They,  as  sensi- 
ble, although  unprofessional,  men,  could  not  fail  to  see  that  they 
yrere  impaneled  to  try  George  W.  Cook  for  the  offense  of  in- 
cestuous adultery.  They  could  not  mistake  it  for  any  other 
offense.  The  charges  are  that  he  was,  on  a  day  named,  guilty, 
not  of  adultery,  but  of  incestuous  adultery,  by  having  sexual 
intercourse  with  Lucinda  Cook,  being  then  and  there  his  own 
<laughter;  and  that  he  was  a  married  man. 

What  constitutes  the  crime  of  incestuous  adultery  f  What  are 
its  elements?  Marriage  of  the  defendant,  the  fact  of  sexual  in- 
tercourse, and  the  relation  of  the  parties  within  the  Levitical 
•degrees:  all  of  which  are  averred,  and  so  plainly  as  to  be  issi]t 
sble — so  plainly  that  the  jury  are  obliged  to  understand  thai 
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ibej  are  to  find  all  the  issues  against  the  defendant  before  the^ 
can  find  him  guilty. 

Another  exception  to  the  indictment  was^  that  the  facts  charged 
make  a  case  of  incestuous  fornication,  and  no  conyiction,  there- 
fore, could  be  had  on  it  for  incestuous  adultery.  Here  the  de- 
fendant is  charged  to  be  a  married  man,  and  the  woman  an* 
unmarried  female.  The  exception  goes  upon  the  idea  that  th& 
crime  of  adultery  is  not  complete  unless  both  parties  are  mar- 
ried. Such  is  not  the  law.  If  both  are  married,  the  connection 
would  be  adulterous  as  to  both.  Since  one  is  married,  in  this- 
case,  to  wit,  the  defendant,  his  crime  is  incestuous  adultery. 
The  woman  being  unmarried,  h^r  crime  is  incestuous  fornica- 
tion: liespiiblica  y.  Roberts,  1  Yeates,  6;  S.  C,  2  Dall.  124. 

Again,  the  indictment  was  sought  to  be  quashed,  on  the 
ground  that  it  does  not  charge  the  offense  to  have  been  com- 
mitted on  a  particular  day.  It  is,  no  doubt,  claimed  to  be  un- 
certain, because,  after  charging  the  offense  to  have  been  com- 
mitted on  a  day  certain,  to  wit,  the  first  day  of  May,  1851,  it 
proceeds  to  say,  "  and  on  divers  other  days  and  times,  before 
and  after  that  day."  These  words  may  be  rejected  as  surplus- 
age, a  day  certain  having  been  charged:  See  United  States  v.  La 
Coste,  2  Mason,  140;  1  Stark.  Crim.  PI.  236;  Rex  v.  Redman,  1 
Leach's  C.  C.  477;  Rex  v.  Sadi,  Id.  468.  Rejecting  them,  time- 
is  averred  with  sufficient  certainty. 

Any  day  previous  to  the  finding  of  the  indictment  vnll  do,  ex- 
cept when  time  enters  into  the  nature  of  the  offense;  and  the 
offense  may  be  proven  on  any  day,  within  the  period  of  limita- 
tions, dating  back  from  the  finding  of  the  bill:  McLane  v.  Staler 
4  Ga.  841;  1  Ch.  Crim.  L.  224,  225;  Shellon  v.  State,  1  Stew. 
&  P.  208;  State  v.  O.  S.,1  Tyler,  295  [4  Am.  Dec.  724]. 

When  the  presiding  judge  determined  upon  these  motions  to 
quash  the  indictment,  he  remarked  that  he  had  doubts  about 
the  law,  and  having  such  doubts,  he  would  give  the  state  the 
benefit  of  them;  because  the  state  was  not  allowed  to  cany  the 
case  to  the  supreme  court.  Counsel  for  the  defendant  below 
have  brought  this  remark  here  as  error.  This  remark  is  na 
ruling;  it  is  the  expression  of  a  reason  for  ruling  as  he  did 
against  the  plaintiff  in  error.  We  are  not  disposed  to  treat  it 
as  an  irregularity  to  be  censured,  much  less  as  an  error  to  be 
corrected.  It  is  to  be  feared,  iji  these  days  of  reform,  that  the 
judges  will  be  so  strictly  laced  as  to  lose  all  power  of  vigorous 
and  healthful  action.  I  have  but  little  fear  of  judicial  power  in 
Georgia  so  aggrandizing  itself  as  to  endanger  any  of  the  powers- 
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of  other  departments  of  the  govemment;  or  to  eo danger  the 
life  and  liberty  of  the  citizen;  or  to  deprive  the  jury  of  their 
iippropriate  fonctions.  The  danger  rather  to  be  dreaded  is 
making  the  judges  men  of  straw,  and  thus  stripping  the  courts 
of  popular  reverence,  and  annihilating  the  popular  estimate  of 
the  power  and  sanctity  of  the  law.  I  am  not,  therefore,  dis- 
posed to  watch  with  great  vigilance  eveiy  act,  phrase,  or  senti- 
ment that  may  fall  from  the  court,  with  the  hope  of  detecting 
An  indiscretion,  or  fabricating  an  error.  Surely  some  discretion 
ought  to  be  allowed  to  able,  painstaking,  conscientious  men, 
as  to  the  mere  etiquette  of  judicial  procedure.  We  are  not  in- 
olined  to  regard  this  as  an  indiscretion,  even,  of  which  the 
plaintiff  in  error  has  any  right  to  complain;  because,  instead  of 
prejudicing  his  rights  before  the  jury,  it  would  seem  rather  to 
be  calculated  to  incline  them  towards  acquittal;  that  is  to  say, 
if  such  a  remark,  made  in  the  hearing  of  the  jury,  coidd  have 
any  effect  at  all,  upon  the  mind  of  a  conscientious  juror,  which 
I  seriously  question,  it  would  incline  him,  if  he  was  not  fully 
satisfied  of  his  guilt,  to  acquit  one  against  whom  the  law  had 
been  ruled  thus  doubtingly. 

But  what  principle  is  violated  in  the  remark?  The  reason 
given,  for  affording  to  the  state  the  benefit  of  the  judge's  doubts, 
is  a  true  one.  The  state,  in  criminal  cases,  can  not  take  the 
cause  up;  the  defendant  can.  It  was  said  in  the  argument,  that 
the  great  and  humane  principle  of  the  common  law,  that  if  there 
is  reasonable  doubt  as  to  guilt  the  prisoner  shall  be  acquitted, 
was  violated.  We  recognize  this  just  and  benevolent  rule  of 
conduct  as  applicable  to  jurors,  when  called  upon  to  pro- 
nounce upon  guilt  or  innocence.  Nay,  more:  we  hold  that  no 
just  judge  will  or  ought  to  be  permitted  to  rule  a  principle  of 
law  against  any  man,  either  in  criminal  or  civil  causes,  against 
his  paramount  convictions.  A  judge  who  would  do  this  is 
worthy  of  impeachment.  But  a  judge  may  doubt,  whilst  he 
gives  judgment,  with  a  preponderance  of  intellectual  evidence 
in  favor  of  his  decision.  Perfect  assurance  that  he  is  right  can 
not  always  be  had.  Decide  the  law  he  must — ^he  has  no  voli- 
tion in  the  matter.  With  doubt  or  without  doubt,  it  is  his 
duty  to  decide  every  question  of  law  which  properly  arises  in  a 
oause;  and  if  he  decides  honestly,  with  the  best  energy  of  his 
intellect — ^with  the  best  industry  of  his  circumstances,  and  the 
best  lights  of  his  conscience — ^he  is  amenable  to  no  tribunal,  hu- 
man or  divine,  for  the  error  of  his  judgment.  Is  it  expected  that 
judges  are  always  to  decide  without  doubt  ?    If  it  is,  it  b*  a  vain 
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expectation.  There  are  times  when  the  ablest  doubt,  and  good 
men  and  able  judges  doubt  oftener  than  the  weak  and  uncon- 
scientious. "  Fools  rush  in  where  angels  fear  to  tread."  One 
of  the  ablest,  most  conscientious,  and  most  renowned  of  English 
chancellors,  Lord  Eldon,  was  called  the  doubting  judge;  jet  a 
great  living  jurist  has  said  of  him,  that  his  mind  was  nev^r 
perplexed  but  by  the  fear  of  doing  injustice.  And  is  it  to  be 
conceded  that  in  criminal  cases  a  judge  must  decide  in  favor  of 
the  prisoner  in  all  cases  where  he  has  doubts  ?  I  know  of  no 
such  rule  of  judicial  conduct.  He  ought  not  to  decide  in  any 
case  but  according  to  his  convictions.  If  he  has  no  doubts, 
very  well.  If  he  has  doubts,  but  his  convictions,  notwithstand- 
ing, are  against  the  prisoner,  let  him  decide  according  to  his 
convictions.  Such  we  consider  to  have  been  the  position  of 
Judge  Iverson  in  this  case. 

We  have  no  right  to  conclude  that  the  weight  of  his  convic- 
tions was  in  favor  of  the  prisoner,  and  that,  notwithstanding 
this,  he  decided  against  him  because  he  could  take  the  case  up, 
and  the  state  could  not.  We  dare  not  presume  such  official  de- 
pravity. The  record  warrants  no  such  presumption;  nor  does 
anything  in  the  personal  or  official  character  of  the  man  warrant 
it.  The  record  and  all  other  things  warrant  this,  to  wit,  thai 
his  convictions  as  to  the  law  were  against  the  prisoner,  but  that 
he  was  not  so  clear  as  to  be  without  doubt;  and  in  such  a  state 
of  the  matter,  he  would  give  to  the  state  the  benefit  of  his 
doubt.  And  in  all  this  we  find  nothing  wrong:  Breedlove  v. 
Turner,  9  Mart.  366;  Ayliffe's  Pand.  62,  t.  17;  Co.  Lit.  394; 
2  Inst.  422;  Bo9S  v.  Bittenhause,  2  Dall.  160;  S.  C,  1  Yeates, 
443;  Beid  v.  Hood,  2  Nott  &  M.  168  [10  Am.  Dec.  682];  Yates 
V.  Lansing,  6  Johns.  296. 

The  court  admitted  the  admissions  of  the  defendant  that  the 
girl  with  whom  he  had  the  incestuous  connection  was  his 
daughter,  and  that  her  mother  was  his  lawful  wife.  The  ad- 
mission of  this  evidence  is  excepted  to.  This  question  is  not 
without  difficulty.  It  may  be  considered  doubtful,  both  upon 
principle  and  authority.  Acknowledgments,  cohabitation,  and 
repute,  etc.,  in  ordinary  civil  cases,  prove  marriage;  but  it  is 
said,  in  criminal  cases — as  in  prosecutions  for  bigamy  and  adul- 
tery— a  marriage  in  fact  must  be  proved.  Upon  like  principles, 
it  is  insisted  that  in  this  case — a  prosecution  for  incestuous 
adultery — a  marriage  in  &ct  must  be  proven;  and  that  the  ad- 
missions of  the  defendant  are  not  competent.  As  a  general 
rule,  the  confessions  oi  a  party,  fteely  and  solemnly  made. 
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are  the  highest  evidence.  So  reasonable  and  well  settled  is 
this  rule,  that  exceptions  to  it,  t^  be  sustained,  ought  to  rest 
upon  the  most  unassailable  grounds.  It  is  argued  that  a  man 
ought  not  to  be  convicted  upon  confessions  of  a  fact  which  he 
may  have  been  induced  to  make  contrary  to  the  truth  with  the 
view  of  protecting  himself  from  a  criminal  prosecution.  That 
is,  in  this  case,  the  admissions  of  the  defendant  that  he  was 
married  may  have  been  made  with  a  view  to  prevent  a  prosecu- 
tion for  living  in  a  state  of  adultery  with  his  alleged  wife,  and 
therefore  ought  not  to  be  admitted.  If  the  admissions  of  this 
defendant  were  made  after  his  connection  with  his  daughter, 
he  must  be  presumed  to  have  made  them  with  a  knowledge  of 
the  fact  that  he  was  liable  to  prosecution  for  incestuous  adul- 
teiy,  and  also  with  a  knowledge  that  upon  the  trial  of  such  a 
prosecution  it  would  be  necessary  to  prove  his  marriage.  In 
that  event,  his  admissions  are  to  be  taken  to  be  true,  because 
made  against  his  interest.  If  made  before  such  connection,  it 
can  only  be  presumed  that  he  made  them  contrary  to  the  truth, 
in  order  to  shield  himself  from  a  proseeution  for  adultery,  upon 
the  assumption  that  he  was,  in  fact,  living  in  a  state  of  adultery. 
Such  assumption  a  court  has  no  right  to  make.  He  is,  I  think, 
rather  to  be  presumed  to  have  spoken  truly;  and  upon  his  trial, 
if  he  spoke  under  a  misapprehension,  and  was  not  lawfully 
married,  he  might  defend  by  showing  that  fact.  Upon  prin- 
ciple, we  see  no  reason  why  this  evidence  should  not  go  to  the 
jury,  to  be  weighed  by  them,  and  respected  in  their  verdict  for 
what  it  is  worth,  under  all  the  circumstances  of  the  case. 

But  one  case  was  read  directly  applicable  to  the  facts  *bf  this 
case.  No  more  could  be  found;  because  crimes  of  such  revolt- 
ing atrocity  as  incestuous  adultery,  to  the  credit  of  humanity, 
are  exceedingly  rare.  The  principle  upon  which  the  admissions 
are  claimed  to  be  excluded  is  drawn  mainly  from  the  analogous 
cases  of  bigamy,  adultery,  and  crim.  con.  The  first  and  the  main 
English  authority  which  seems  to  sustain  the  plaintijQf  in  error  id 
Morris  v.  MiUer,  4  Burr.  2057.  This  was  a  case  of  crim.  con. ,  and 
the  evidence  relied  upon  to  show  the  marriage  of  the  plaintiff 
was  articles  entered  into  after  marriage  to  settle  the  wife's  es- 
tate, cohabitation,  bearing  the  name  of  the  plaintiff,  and  recep- 
tion of  the  woman  by  everybody  as  the  wife  of  the  plaintiff. 
Lord  Mansfield  held  it  insufficient,  saying:  "  We  are  all  clearly 
of  opinion  that  in  this  kind  of  action — an  action  for  criminal 
conversation  with  the  plaintiff's  wife — there  must  be  evidence 
of  marriage  in  fact;  acknowledgment,  cohabitation,  and  reputa- 
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tion  are  not  snfBcient  to  maintain  tbis  action."  He  put  bis 
ruling  upon  two  grounds:  1.  Because  crim,  con.  is  a  *'  sort  of 
criminal  action;"  and,  2.  Because  ''it  could  not  depend  upon 
the  mere  reputation  of  marriage,  which  arises  from  the  conduct 
or  declarations  of  the  plaintiff  himself."  It  is  true  that  his 
lordship  also  said  that  in  prosecutions  for  bigamy  a  marriage 
in  fact  must  be  proved.  Now  it  is  clear  that  the  rule  laid 
down  as  applicable  to  actions  of  crim.  con.  is  right.  The  plaint- 
iff shall  not  be  permitted  to  make  evidence  for  himself.  Lord 
Mansfield  would  not  permit  him  to  do  this,  in  Morris  v.  MiUer^ 
and  that  is  the  extent  to  which  the  judgment  goes  in  that 
case.  The  other  case  relied  upon  in  England  is  Biri  v.  Barlow^ 
1  Doug.  170,  which  was  also  a  case  of  crim.  con.,  and  ruled  by 
Lord  Mansfield  in  the  same  way  and  for  the  same  reasons. 
Now,  do  not  these  cases  stand  upon  different  principles  from  the 
ease  at  this  barf  There  the  plaintiff's  acts  and  admissions  in 
his  own  favor,  to  make  out  his  own  case,  were  excluded;  but  here, 
it  is  the  admissions  of  the  defendant,  made  against  his  interest, 
and  sought  to  be  used  by  his  adversary,  the  state,  that  we  arb 
asked  to  reject.  They  certainly  do.  The  American  cases  are 
sustained  upon  the  authority  of  these  two  English  cases,  and  I 
believe  none  other  from  that  quarter.  At  the  same  time,  I  con- 
cede that  according  to  the  obiter  of  Lord  Mansfield,  in  criminal 
|)ro8ecution8,  a  marriage  in  fact  must  be  proven. 

In  relation  to  the  case  of  Morris  v.  Miller^  it  is  further  to  be  re- 
luarked,  that  the  admissions  of  the  defendant  as  to  the  fact  of 
the  x)laintiff 's  marriage  were  not  ruled  out.  There  were  in  that 
case  lome  admissions  by  the  defendant.  He  being  surprised  at 
a  lodging  with  the  plaintiff's  wife,  and  asked  where  Major  Mor- 
ris' wiftr  was,  replied:  "In  the  next  room."  This  was  holden 
insufKcien^,  because  it  was  only  a  confession  of  the  reputation 
of  the  maMage:  See  Bull.  N.  P.  28.  In  the  case  of  Bigg  v. 
Curgenven,  2  Wils.  399,  where  the  case  of  Morris  v.  Miller 
was  cited  and  considered,  the  court  say:  "To  be  sure,  the 
defendant  saying  in  jest  or  in  loose,  rambling  talk  that  he 
had  lain  with  the  plaintiff's  wife  would  not  be  sufficient  alone 
to  convict  him  in  thit  action  {crim.  con.);  but  if  it  were  proved 
that  the  defendant  had  seriously  or  solemnly  recognized  that  he 
knew  the  woman  he  hdd  lain  with  was  the  plaintiff's  wife,  we 
think  it  would  be  evidence  proper  to  be  left  to  the  jury,  without 
proving  the  marriage."  So  an  admission  on  the  record,  in  a 
previous  judicial  proceeding,  of  the  validity  of  a  first  marriage 
was  admitted  against  the  defendant,  in  a  prosecution  for  big- 
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amy:  1  East  P.  C.  470-472;  2  Ch.  Crim.  L.  472,  notes.  Chittj, 
in  a  note  to  the  title  ''Indictments  for  Bigamy  or  Polyg- 
amy," says:  ''Any  evidence  seems  to  be  sufficient  which  will 
convince  the  jury  that  an  actual  marriage  was  completed:"  2 
Ch.  Crim.  L.  472,  note.  Phillips,  commenting  upon  the  case 
of  Morris  v.  MiUer,  writes:  "This  decision  does  not  warrant 
the  conclusion  that  a  distinct  and  full  acknowledgment  of  the 
marriage,  made  by  the  defendant  himself,  will  not  be  evidence 
of  the  fact  as  against  him,  and  sufficient  to  dispense  with  the 
more  formal  and  strict  proof  of  marriage:"  2  Phill.  Et.  210, 
211.  In  the  case  of  Segina  t.  Ujaton,  1  Car.  &  E.  165,  note,  being 
an  indictment  for  polygamy  or  adultery ,  the  prisoner's  deliberate 
declaration  that  he  was  married  to  the  alleged  wife  was  held  suf- 
ficient evidence  of  marriage.  From  this  notice  of  the  English 
decisions,  it  does  not  seem  to  us  that  the  common  law,  as  we 
adopted  it,  contains  a  settled  rule  that,  in  prosecutions  for 
bigamy  or  adultery,  the  admissions  of  the  defendant  as  to  the 
fact  of  marriage  shall  be  excluded.  We  are  not,  therefore,  re- 
quired by  the  common  law  to  adopt  such  a  rule  in  the  courts 
of  Georgia.  We  are  at  liberty  to  settle  it  here,  there  being 
no  legislation  upon  the  subject,  according  to  our  own  views  of 
principle  and  policy.  If  we  seek  counsel  from  the  American 
books,  we  find  them  contradictory.  In  Massachusetts  it  would 
seem  that  the  courts  are  disposed  to  exclude  all  evidence  of 
marriage  but  the  highest:  CommomveaUh  v.  Nbrcross,  9  Mass. 
492,  and  CommonweaUh  v.  IdUlcjohn,  15  Id.  163.  In  New  York 
it  has  been  held  that,  in  prosecutions  for  bigamy,  the  confes- 
sions of  the  party  are  not  sufficient,  but  a  marriage  in  fact 
must  be  proved:  Fenton  v.  Eeed,  4  Johns.  52  [4  Am.  Dec.  244]; 
People  V.  Humphrey,  7  Id.  814.  So,  also,  in  Connecticut:  See 
The  State  v.  EosweU,  6  Conn.  446;  see  also  Kirby  v.  Eucker,  1 
A.  E.  Marsh.  891.  In  Pennsylvania  the  contrary  rule  obtains: 
Forney  v.  HaUacher,  8  Serg.  &  B.  159  [11  Am.  Dec.  590];  see 
also  Cayford's  Case,  7  Greenl.  57;  CommonweaUh  v.  Murtagh,  1 
Ashm.  272;  Ham's  Case,  11  Me.  891. 

Marriage,  by  the  common  law,  entered  into  by  persons  com- 
petent to  contract  it,  is  valid,  if  the  contract  be  made  per  verba 
de  prassenH^  vrithout  cohabitation,  or  if  made  per  verba  defuiuro, 
and  be  followed  by  consummation.  This  doctrine  of  the  com- 
mon law  obtains  generally  in  the  states,  unless  altered  by  the 
statute.  There  is  nothing  in  our  statutes  which  repeals  it. 
No  form  is  prescribed  for  solemnizing  marriage — ^no  form  of 
proof  is  required.    Penalties  are  prescribed  against  persons 
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who  ahall  perform  the  ceremony  without  a  license  or  publica- 
tion of  banns,  to  which  they  woald  be  answerable;  but  upon 
common-law  principles,  such  marriage  would  not  be  void  for 
want  of  license  or  publication  of  banns  in  Qeorgia.  It  is  mani- 
fest, then,  that  if  marriage  in  fact  must  be  proTed,  and  contract 
alone  is  necessary  to  make  a  valid  marriage,  the  contract  must 
be  proved.  In  cases  (and  they  are  most  numerous)  where  the 
contract  is  not  in  writing,  the  marriage,  if  confessions  are  ex- 
cluded, could  be  proved  only  by  witnesses;  and  if  a  marriage 
in  fact,  in  criminal  prosecutions,  must  be  proved  by  the  pro- 
duction of  witnesses,  the  result  would  be  that  many  cases,  where 
proof  of  marriage  is  necessary  to  conviction,  could  not  be  made 
out.  The  witnesses  could  not  be  produced.  They  die,  or  in 
this  wandering,  unsettled  age  and  country  are  soon  scattered  to 
the  inaccessible  ends  of  the  earth.  These  considerations  dem- 
onstrate the  policy,  in  our  country,  of  the  rule  which  we  have 
adopted. 
Let  the  judgment  be  affirmed. 


Indiotmemt  Following  Words  of  Statcjtb  GaBATiNa  Ofibnbs  is  Good; 
Simmons  v.  State,  49  Am.  Deo.  131;  Stale  v.  Smart,  65  Id.  683,  and  notes 
thereto.    See  bIbo  //«m  v.  StaU,  22  Id.  767;  People  v.  Enoch,  27  Id.  197. 

'  Whbthkb  Adultkrt  can  bx  CoMMTrrxD  BT  Marrucd  Man  wfth  Un- 
MABKiBD  Woman,  see  Commonwealth  v.  Call,  32  Am.  Deo.  2d4,  and  note 
discuBsing  the  sabject  of  adultery;  Stale  v.  Lash,  Id.  397;  Hunter  ▼.  United 
States,  39  Id.  277. 

Indictbient  must  Allbox  Dat  Certain  on  which  offense  committed: 
StaU  T.  Roach,  2  Am.  Deo.  626;  State  v.  G.  8.,  4  Id.  724;  Stafs  T.  Sexton,  H 
Id.  584;  State  v.  Orrell,  17  Id.  663;  Stale  y.  Beekwilh,  18  Id.  46;  Man^sash 
maU'Ue-Juih  v.  United  Stales,  39  Id.  279.  But  the  proof  need  not  be  confined 
to  the  day  named:  State  v.  O.  S,,  4  Id.  724;  StaU  ▼.  Orrell,  17  Id.  563.  The 
offense  may  be  proved  to  have  been  committed  on  any  day  prior  to  the  find- 
ing of  the  indictment  within  the  period  prescribed  by  the  statute  of  limita- 
tions within  which  the  indictment  must  be  found:  McBryde  ▼•  Stale,  34  €kL 
204;  Maher  v.  State,  53  Id.  450;  Jackson  t.  SUUe,  64  Id.  347,  all  citing  the 
principal  case. 

Allegation  that  at  "Divebs  Otheb  Days,"  etc,  like  offenses  were 
committed,  in  an  indictment  for  misdemeanor,  may  be  rejected  as  surplus- 
age:  OcUlagher  v.  StaU,  26  Wis.  425,  citing  Cook  v.  StaU,  and  other  cases. 

Confessions  as  Evidence,  admissibility  and  effect  of,  generally:  See 
nower  V.  Stale,  32  Am.  Dec.  325;  State  v.  Soper,  33  Id.  665;  StaU  ▼.  Phelps, 
34  Id.  672;  F%ndley  v.  StaU,  36  Id.  557;  MaUhin  v.  Matchin,  47  Id.  466,  and 
notes. 

Admissions  or  Defendant  abe  Competent  Evidence  of  Mabbiagx 
under  an  indictment  for  adultery  or  bigamy:  Cemieron  v.  StaU,  48  Am.  Dec. 
115;  Wolverton  v.  State,  47  Id.  373,  and  notes.  The  principal  case  is  cited  to 
the  same  point  in  Muiphy  v.  State,  50  Ga.  150,  151,  where  it  is  held  that  un- 
der an  indictment  for  bigamy,  proof  of  a  prior  marriage  by  a  witness  present 
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»t  the  ceremony,  without  the  prodaction  of  the  nuunriage  lioenae  and  retoniy 
is  iaffioient. 

Pboof  ov  Mabbiaox  in  Cbimival  Gases  Oinsrallt:  See  the  notes  to 
SUUe  T.  HodgskmB,  36  Am.  I>eo.  745,  and  Cameron  y.  State^  48  Id.  llff,  where 
the  anbject  U  discuased  at  length. 

Instbuction  that  Just  ase  Judobs  of  Law,  ajid  if  Text  bavs  Akt 
Doubt  as  to  the  law  in  a  criminal  case  they  most  acqoit^  may  be  properly 
refaeed,  each  a  doctrine  being  at  Tarianoe  with  that  laid  down  In  the  prin- 
cipal case:  (TNeU  v.  Staie^  48  Oa.  78. 

RBFKRBircB  TO  RxvisoBT  PowxBS  OF  Afpkllatb  Goubt  in  the  charge  of 
the  court  below  in  a  criminal  case  is  held,  in  Bayea  t.  fi'late,  58  Chk  48,  to  be 
improper,  even  if  it  is  not  error,  and  the  principal  case  is 


F^TTTS   V.  ISOK. 

[11  GioaozA,  Ul.] 
IhUTR  or  DxFENDAHT  ABATES  AcTiON  OF  Tbbspass  foT  a  dlrsct  and  imme- 
diate injury  to  a  chattel,  and  the  action  can  not  be  reriTed  against  his 
personal  representative. 

SoiBB  FAdAB  requiriDg  HanTiah  Ison,  executrix  of  John  Ison, 
to  appear  and  show  cause  why  she  should  not  be  made  defend- 
ant in  a  certain  action  described  in  the  opinion  pending  against 
her  testator  on  appeal  at  the  time  of  his  death.  Scire  facias 
dismissed  and  the  action  ordered  to  abate.  The  plaintiffs  ex- 
cepted. 

W,  TF.  Arnold,  for  the  plaintiffs  in  error. 

J7.  Oreen,  for  the  defendant  in  error. 

By  Oourt,  Wabhsb,  J.  The  only  question  made  by  the 
record  for  our  judgment  in  this  case  is,  whether  the  cause  of 
action  survived  against  the  executrix  of  the  testator,  or  whether 
it  abated  by  his  death.  The  plaintiffs  in  the  court  below  brought 
an  action  of  trespass  against  John  Ison,  the  testator,  and  while 
the  action  was  pending  on  the  appeal,  the  defendant  died.  The 
declaration  alleges  that  the  defendant  with  force  and  arms 
assaulted  the  plaintiffs'  wagon-driver,  stopped  their  team  with 
great  force  and  violence,  and  with  axes,  sticks,  etc.,  knocked, 
hewed,  and  cut  all  the  spokes  out  of  one  of  the  wheels  of  the 
plaintiffs'  wagon,  to  their  great  damage,  etc.  By  the  twelfth 
section  of  the  judiciary  act  of  1799  it  is  declared:  "  No  suit  in 
any  of  the  said  courts  shall  abate  by  the  death  of  either  party, 
where  such  cause  of  action  would,  in  any  case,  survive  to 
the  executor  or  administrator,  whether  such  cause  of  action 
would  survive  in  the  same  or  in  any  other  form,  but  the  same 
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shall  proceed  as  if  such  testator  or  intestate  had  not  died/'  etc. : 
Prince,  422. 

The  legislature  cTidentlj  had  in  view  the  common  law,  at  the 
time  of  the  enactment  of  this  statute.  The  mere  form  ot^  the 
action,  however,  was  not  intended  to  be  the  criterion  for  its 
survivorship  or  abatement.  The  rule  of  the  common  law,  as 
stated  by  Blackstone,  is  that  in  all  personal  actions  arising  eg 
delicto,  for  wrongs  actually  done  or  committed  by  the  defend- 
ant— as  trespass,  battery,  and  slander — ^that  acHo personalia  mori- 
iur  cum  j)er8ona,  and  can  not  be  revived  either  by  or  against 
their  representatives:  8  Bla.  Com.  302.  Mr.  Chitty  states  the 
rule  to  be,  at  common  law,  that  in  cases  of  injuries  to  personal 
property,  if  either  party  died,  in  general  no  action  could  be 
supported,  either  by  or  against  the  personal  representatives  of 
the  parties,  where  the  action  must  have  been  in  form,  ex  delido, 
and  the  plea  not  guilty;  but  if  any  contract  could  be  implied — 
as  if  the  wrong-doer  converted  the  property  into  money,  or  if 
the  goods  remain  in  specie,  in  the  hands  of  the  executor  of  the 
wrong-doer — assumpsit  for  money  had  and  received  may  be 
supported  by  or  against  the  executor  in  the  former  case,  and 
trover  in  the  latter:  1  Ch.  PI.,  Donlap's  ed.,  marg.  p.  57. 
According  to  Mr.  Chitty,  the  statute  of  4  Edw.  lEI.  has  not 
altered  the  common-law  rule  in  its  relation  to  personal  properly 
only  in  favor  of  the  personal  representatives  of  the  party  in- 
jured: 1  Ch.  PI.,  marg.  p.  56.  This  is  an  action  of  trespass 
against  the  defendant,  for  a  direct  and  immediate  injury  to  the 
property  of  the  plainti£Es.  The  defendant  nor  his  estate  was  not 
benefited  by  this  tortious  act;  aod  in  such  cases,  the  rule  of  the 
common  law,  actio  personalis  morUur  cum  persona,  applies:  Cra- 
vaik  V.  Plymptcn,  18  Mass.  454;  Wheatieyy.  Lane,  1  &tund.  216, 
note  1;  FrankUn  v.  Low,  1  Johns.  401.  This  action  of  trespass 
would  not  survive  at  common  law,  and  we  are  unable  to  per- 
ceive that  it  would  survive  in  any  other  form  of  action.  The 
law,  very  clearly,  would  not  raise  an  assumpsit  upon  an  implied 
contract  in  favor  of  the  plaintiffs;  and  the  injury  having  been 
direct,  and  committed  with  force,  an  action  on  the  case  could 
not  be  maintained,  nor  would  trover  lie.  The  result,  therefore, 
is  that  the  plaintiffs'  cause  of  action  against  the  defendant 
abated  on  the  death  of  the  latter,  and  can  not  be  revived  against 
his  legal  representatives. 

Let  the  judgment  of  the  court  below  be  a£Srmed. 


ABATmifT  or  Action  bt  Death  of  Paktt:  See  Durrett  v.  Simpmnh 
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Am.  Dec.  115;  Owhiffa  Case,  17  Id.  811;  IJaven  v.  Brown,  22  Id.  208;  Cfoomh8 
V.  Jordan,  Id.  236;  May  v.  StaU  Bank,  40  Id.  726;  Ifeid  v.  Sirider,  64  Id. 
120.  In  Thompwn  v.  Central  Railroad,  60  Ga.  122,  which  was  an  action  for 
a  personal  injury,  the  plaintiff  prevailed  in  the  court  below,  and  the  judge 
ordered  a  new  trial,  upon  which  the  plaintiff  brought  error,  and  died  while 
the  cause  was  pending  in  the  appellate  court.  Upon  this  state  of  facte,  Jack- 
8<^n,  J.,  was  of  tlie  opinion,  citing  the  principal  case,  that  the  cause  was 
abated  in  Planter  in  the  appellate  court.  The  other  judges  were  of  a  contrary 
opinion,  but  the  whole  court  concurred  in  holding  that  on  affirmance  of  the 
order  granting  a  new  trial,  the  cause  would  abate  on  its  return  to  the  court 
below. 


MrroHELL  V.  Tbeanor. 

[u  gxoboia,  824.] 
Oni7S  to  Show  Husband's  Liability  fok  Necbssaades  Sctffukd  to  Wvx 

LiyiNO  Apart  from  him  rests  on  the  party  supplying  them. 
Husband  is  Liable  tor  Nbgessaries  Sxtfplixd  to  Wife  Constrained 

TO  Live  Apart  from  him  by  his  mistreatment  of  her. 
Husband  is  not  Relxxved  of  Liabiutt  for  Wife's  Necessaries  bt 

Subsequent  Provision  made  for  her  by  a  decree  for  past  alimony,  where 

the  necessaries  were  previously  furnished. 
Husband  is  not  Liable  for  Wife's  Necessaries  Furnished  on  her 

Credit,  and  not  on  that  of  her  nusband,  even  if  she  is  living  with  him, 

much  less  if  she  is  living  apart. 
Whsther  Wife's  Necessaries  were  Supplied  on  her  Credit  or  that 

of  her  husband,  is  a  question  for  the  jury. 

Assumpsit.  The  facts  are  stated  in  the  opinion.  The  court 
below  instructed  the  jury,  in  substance,  that  the  plaintiff  was 
entitled  to  recover,  and  there  was  a  verdict  for  the  plaintiff^  and 
the  defendant  brought  error. 

W,  8.  BockweU,  for  the  plaintiff  in  error. 

/.  L.  Harris,  for  the  defendant  in  error. 

By  Court,  Lumpkin,  J.  This  was  an  action  of  assumpsU^ 
brought  by  John  Treanor  against  John  J.  Mitchell,  to  recover 
the  value  of  a  bill  of  goods  furnished  by  the  plaintiff  to  the 
wife  of  the  defendant.  The  facts,  as  agreed  upon  by  the  par* 
ties,  are  these:  The  merchandise  charged  in  the  account  was 
purchased  by  Mrs.  Mitchell  in  the  year  1849,  commencing  on 
the  third  of  February  and  ending  on  the  twenty-seventh  of  De- 
cember of  that  year;  she,  during  the  whole  of  that  time,  living 
separate  from  her  husband;  having  been  constrained,  by  family 
disagreements  and  unMndness,  to  leave  his  house  and  live  apart 
from  him,  with  her  infant  child  seven  years  old.  The  articles 
were  charged  in  the  original  book  of  entries  to  the  wife,  aud 
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not  to  the  husband.  It  appearedj  also,  that  dunng  the  year 
1849  Dr.  Mitchell  gaye  an  order  to  some  third  person,  ad- 
dressed to  Treanor,  desiring  him  to  supply  the  bearer  with  six 
yards  of  homespun,  which  the  plaintiff  refused  to  purchase, 
saying  that  Mitchell,  the  defendant,  had  no  account  with  him* 

Dr.  Mitchell  was  then,  and  is  now,  in  possession  of  some 
thirteen  slaves  and  other  property;  and  the  things  bought  were 
suitable  to  his  circumstances  and  condition  in  life.  At  the  time 
of  the  separation,  no  proyision  was  made  for  the  wife.  Subse- 
quently, to  wit,  in  February,  1850,  a  partial  divorce  was  granted 
to  her;  and  by  the  verdict  of  the  jury,  an  allowance  for  past 
maintenance  was  decreed  by  the  jury.  Upon  this  testimony,  is 
the  husband  liable  for  the  debt? 

As  cohabitation  is  presumptive  evidence  of  the  wife's  author- 
ity to  contract,  it  is  for  the  husband  to  rebut  that  presumption, 
by  showing  that  the  goods  were  supplied  under  such  circum- 
stances that  he  is  not  bound  to  pay  for  them;  but  where  the 
husband  and  wife  are  living  apart,  the  onus  lies  the  other  way, 
and  it  is  for  the  tradesman  to  show  that  the  separation  hae 
taken  place  under  such  circumstances  as  will  render  the  hus- 
band liable:  2  Bright  on  Husband  and  Wife,  11, 12. 

We  think  the  proof  that  the  wife  was  constrained  to  leave  the 
house  of  the  husband  on  account  of  mistreatment  is  sufficient 
to  make  him  chargeable  for  her  maintenance.  She  was  ejected 
from  his  domicile  with  a  letter  of  credit  for  necessaries* 

Neither  is  he  relieved  from  liability  by  the  subsequent  pro- 
vision made  by  the  court  and  jury  for  past  alimony,  the  goo^fl 
having  been  previously  delivered. 

But  did  Mr.  Treanor  deal  with  Mrs.  Mitchell  on  the  credit  of 
the  defendant,  her  husband?  If  he  did  not,  then  the  husband 
is  not  answerable. 

Chancellor  Sent  lays  dovni  the  rule  explicitly,  that  if  the 
tradesman  furnishes  the  goods  to  the  wife,  and  gives  the  credit 
to  her,  the  husband  is  not  liable,  though  she  was  at  the  time 
living  with  him:  2  Kent's  Com.  146.  A  fortiori  is  he  not  liable 
if  they  were  living  apart? 

Mr.  Bright  says  the  husband  has  been  held  not  to  bo  liable 
where  the  dealing  with  the  veife  took  place  on  the  credit  of  an- 
other; and  where  the  tradesman  made  out  the  invoice  and  ac- 
counts to  the  wife,  and  drew  bills  of  exchange 'for  her  to  accept: 
2  Bright  on  Husband  and  Wife,  18.  Clancey  maintains  the 
same  doctrine:  Treatise  on  Husband  and  Wife,  25,  26. 

The  principle  thus  stated  is  fully  sustained  by  all  the  reported 
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cases:  See  HoU  y.  Brien,  4  Bam.  &  Aid.  252;  Montague  y.  Bene- 
dict, 8  Bam.  &  Cress.  631;  S.  C,  sub  nom,  Montague  y.  Baron^ 
6  Dow.  &  By.  532;  Harvey  y.  Norton,  4  Jur.  42;  -FVeestone  y. 
Butcher,  9  Car.  &  P.  G47;  Metcalfe  y.  5^ii;,  3  Camp.  22;  ^enf- 
ley  y.  Griffin,  5  Taunt.  356. 

In  Metcalfe  y.  SJiaw,  supra.  Lord  Ellenborough  declared  that 
it  was  a  plain  ground,  that  if  the  goods  were  not  supplied  on 
the  credit  of  the  husband,  he  was  not  liable.  On  a  writ  of 
error  to  reyerse  a  judgment  of  the  king's  bench,  it  was  decided 
in  the  exchequer  chamber,  that  assumpsii  against  the  husband 
for  money  lent  to  the  wife,  at  the  request  of  the  wife,  was  not 
maintainable;  because  it  appeared  on  the  record  that  the  con- 
tract was  made  with  the  wife,  and  the  credit  giyen  to  her,  and 
not  to  the  husband:  Stone  y.  Macnair,  in  error,  7  Taunt.  432; 
S.  C,  4  Price,  48.  Being  satisfied,  then,  that  the  general  lia- 
bility of  the  husband  is  repelled  by  the  proof  which  goes  to 
show  that  the  credit  was  giyen  to  the  wife,  and  that  the  plaintiff 
looked  to  her  alone  for  payment,  the  cause  must  be  sent  down 
for  another  trial. 

Whether  a  tradesman  who  furnishes  goods  to  a  wife  giyes 
credit  to  her  or  her  husband,  is  a  question  of  fact  to  be  deter- 
mined by  the  jury. 

Husband's  IiABnjTT  fob  Nboessabies  Sufpuxd  to  Wdb:  See  Cunning' 
ham  V.  Irwin,  10  Am.  Dec.  458,  and  the  note  thereto  diaooasing  this  sabject. 
See  alM>  Baker  v.  Barney,  5  Id.  926;  McOutehen  v.  MeOakay,  6  LL  373; 
Hanover  y.  Twmer,  7  Id.  203;  WaUer  v.  SinyMon,  42  Id.  216;*^taMi^  r. 
PUcher,  46  Id.  523;  JokMtm  v.  WiUiams,  54  Id.  491,  and  notes. 


Tebbt  V.  Buffington. 

[11  GaoBGiA,  887.] 
TnKAT0B*8  MXNTAL  CONDITION  AT  TlVK  OF  MaKIKO  WiLL  DbTBBMI1IB8  ai 

to  his  testamentary  capacity;  but  evidence  of  his  condition  before  and 
afterwards  may  be  admissible  to  throw  light  on  his  condition  at  the  time 
of  execution. 
Eyidencb  of  Tkstatob'8  iNOAPAcmr  Sbvkbal  Yeabs  aftxb  Making 
Will  is,  by  itself,  inadmissible  to  impeach  his  will;  but  such  evidence  is 
admissible  after  proof  that  his  condition  at  such  subsequent  time  was  the 
same  as  at  the  making  of  the  wilL 

lirX2MBNT    OF    LUNAOY    AGAINST    TbSTATOB    FiVX    YvABS  AFTKB   MaKINO 

Will  is,  it  seems,  inadmissible  to  impeach  the  will,  eren  though  there 
is  independent  proof  that  the  testator's  mental  condition  at  the  date  of 
th^  iu'ivintion  was  the  same  as  at  the  date  of  the  wilL 


\ 
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MlSAPPBEHXlTBION  OF  PBOOV  OR    LaW  IN    GhABOB  OF  COVBT,  which,    it  !• 

apparent,  may  have  defeated  justice,  is  ground  of  reversaL 

iNSTRUCnONB    EbBONSOUS    IN    OnX    PoIKT,    but    COLLEOnVKLT    COBBBCT, 

and  properly  expounding  the  law  as  a  whole,  are  not  ground  for  a  re- 
Tersal,  and  the  instructions  are  to  be  taken  as  a  whole. 

Fraud  Ain>  Undub  Impobtunttt  abb  Equallt  Fatal  to  Will  made 
under  their  influence,  though  they  stand  on  different  grounds. 

CoiacoN-LAW  Stakdabd  of  Txstambntabt  Gapacitt  Pbevails  in  Obob- 
oiA,  and  the  statutory  rule  of  some  of  the  states,  that  the  same  capacity 
is  required  to  make  a  will  as  to  make  a  deed  or  contract,  does  not  obtain 
here. 

MxBx  OuMMBBiNO  OF  Rbasok  18  SuTHOiBNT  vo  SvsxADi  Wnj.  in  Geor- 
gia if  the  testator  comprehends  the  contents  of  his  will,  the  nature  of 
the  estate  he  is  oonveying,  the  relations  and  terms  upon  which  he  stands 
toward  his  family,  and  his  own  situation  and  circumstances;  explaining 
Potts  Y.  House,  50  Am.  Dec.  329. 

GouBT  Galling  xtpon  Gounskl  in  Pbssbncb  of  Jubt  to  Waits  Lkqal 
BiOHT  constitutes  an  irregularity,  as  where  the  court  asks  counsel  in 
presence  of  a  juror  if  they  will  allow  the  written  charge  to  be  sent  to  the 
jury;  but  the  court  will  not  grant  a  new  trial  for  this  irrogularity  alone. 

Cayeat  against  the  probate  of  a  will.  The  case  was  tried  in 
the  superior  court,  on  appeal  from  the  court  of  ordinary.  The 
jury  found  in  favor  of  the  will,  and  the  caveators  brought  error. 
The  errors  assigned  were  the  rejection  of  the  testimony  of  one 
Dr.  Jones,  and  of  a  certain  record  of  an  inquisition  of  lunacy 
offered  in  evidence  by  the  caveators,  and  also  certain  instruo* 
tions  of  the  court.  The  instructions  of  the  court  were,  in  sub- 
stance, that  the  will  was  resisted  on  the  ground  of  testamentary 
incapacity,  fraud,  and  undue  influence,  but  that  the  latter  two 
grounds  amounted  to  the  same  thing;  that  if  the  testator,  at 
the  time  of  making  the  will,  had  any  mind,  if  he  was  not  an 
idiot  or  lunatic,  if  his  mind  was  not  totally  eclipsed  or  entirely 
extinguished,  he  had  sufficient  capacity  to  make  a  will;  that  no 
imbecility,  eccentricity,  incapacity  to  make  contracts,  or  ex- 
treme old  age,  unless  the  mind  was  extinct  from  age,  would  in- 
validate the  will;  that  if  the  jury  should  find  that  the  testator 
had  sufficient  testamentary  capacity  under  this  rule,  they  should 
find  for  the  will,  unless  it  was  obtained  by  improper  influences; 
that  to  constitute  improper  influence  it  must  amount  to  moral 
coercion,  a  constraining  of  the  testator  to  make  his  will  con- 
trary to  his  wishes,  by  excessive  importunities,  threats,  fear, 
deceit,  fraud,  or  misrepresentations,  whereby  he  was  deprived 
of  free  agency;  that  persuasion,  appeals  to  the  affections  or  under- 
standing, or  influence  obtained  by  kindness  or  affection,  were  not 
improper;  and  that  if  the  jury  believed  the  will  was  obtained 
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by  improper  influence  or  fraudulent  practices,  thej  should  find 
against  the  will.  The  errors  assigned  in  the  charge  were  that 
the  juiy  were  not  correctly  instructed  as  to  testamentary  capac- 
ity; that  it  was  error  to  say  that  fraud  and  undue  influence  in 
obtaining  the  will  amounted  to  the  same  thing;  that  the  instruc- 
tions on  these  two  points  were  calculated  to  confuse  the  jury; 
and  that  the  question  of  fraudulent  misrepresentations  and 
practices,  which  was  one  of  the  grounds  of  caveat^  was  nowhere 
in  the  charge  fairly  submitted  to  the  jury. 

T.  R.  B.  Cobb,  for  the  plaintijQf  in  error. 

W,  T,  Van  Duzer,  for  the  defendant  in  error. 

By  Court,  Luhpkin,  J.  This  case  comes  up  on  a  writ  of  error, 
from  the  superior  court  of  Elbert  county,  on  exceptions  taken 
iit  the  trial  of  issues  which  came  before  that  court,  on  appeal 
from  the  court  of  ordinary  of  the  same  county,  upon  a  cavecU 
against  the  admission  to  probate  of  a  certain  instrument  of  writ- 
ing purporting  to  be  the  will  of  William  Ward. 

There  are  several  bills  of  exception:  some  to  the  rejection  by 
che  court  of  evidence  offered  on  the  part  of  the  caveators  to  im- 
peach the  validity  of  the  instrument;  others  to  a  series  of  in- 
structions given  by  the  court  to  the  jury  after  the  testimony  was 
closed;  and  one  to  the  alleged  misconduct  of  the  presiding  judge 
after  the  jury  were  charged  with  the  case  and  had  retired  to 
their  room. 

The  first  question  we  are  called  upon  to  decide  is  as  to  the 
competency  of  the  testimony  of  Dr.  Edwin  A.  Jones.  The 
witness  examined  the  testator  as  a  physician  in  November,  1849, 
and  swore  that  at  that  time,  from  old  age  or  some  other  cause, 
he  was  totally  deprived  of  reason — "  being  what  he  would  term 
an  idiot."  It  was  previously  proven  that  his  mental  condition 
at  that  time  was  the  same  that  it  was  in  1844,  when  the  will 
was  made.  The  evidence  was  objected  to  and  excluded  by  the 
court,  on  the  ground  that  it  was  too  remote. 

The  general  principle  will  not  be  controverted  that  the  state 
of  mental  capacity  is  to  be  determined  by  the  condition  of  the 
testator's  mind  at  the  time  of  his  executing  or  acknowledging 
the  will.  For  notwithstanding  his  incapacity  at  a  prior  or  subse- 
quent time  should  be  proved,  it  does  not  necessarily  follow  that 
he  was  incompetent  when  the  will  was  made;  especially  if  the 
incapacity  be  subsequent  to  the  execution  of  the  instrument. 

And  notwithstanding  it  may  be  true  that,  for  the  purpose  of 
bhcdding  light  upon  the  state  of  the  testator's  mind  when  the 
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will  was  made,  evidence  of  its  conditioxi,  both  before  and  after 
that  period,  may  be  produced:  still,  as  an  insulated  point,  we 
should  unhesitatingly  hold  that  proof  of  the  imbecility  of 
William  Ward  in  1849  was  inadmissible  to  impeach  a  will  made 
by  him  in  1844. 

But  here  it  had  been  already  established  that  the  state  of  the 
testator's  mind  was  the  same  in  1844,  and  before  and  after  that 
date,  that  it  was  in  1849.  This  laid  the  foundation  for  the  in- 
troduction of  Dr.  Jones'  testimony.  For  if  the  testator  was  non 
canipos  mentis  in  1849,  and  his  mind  was  in  the  same  condition 
in  1844,  when  the  will  was  made,  then  it  follows  irresistibly 
that  the  testator  was  incapable  of  disposing  of  his  estate  when 
the  instrument  was  executed.  Per  se,  the  proof  was  objection- 
able; taken  in  connection  with  the  other  evidence,  it  was  rele- 
vant and  proper. 

We  are  not  prepared  to  rule  that  the  inquisition  of  lunacy, 
found  in  1849,  stands  upon  the  same  footing.  Had  the  insanity 
of  the  testator  been  legaUy  established  before  the  will  was  mado^ 
its  continuance  would  have  been  presumed,  and  the  onus  cast 
upon  the  propounders  of  the  vnll  to  show  that  the  disqualifica- 
tion had  been  reversed.  The  maxim  is,  Semelfuritnindus  semper 
furibundus  proBSumiiur.  The  converse  of  the  proposition,  how- 
ever, or  the  doctrine  of  relation  back,  does  not  hold  in  such 
cases.  The  strongest  objection,  perhaps,  to  the  admissibility 
of  this  judgment  of  lunacy  is  that  it  is  res  inter  alios  acta.  The 
record  does  not  disclose  that  the  propounders  of  the  will  were 
parties  or  privies  to  that  proceeding. 

.  As  to  the  objections  made  to  the  instructions  of  the  court,  we 
admit  that  they  were  not  so  perspicuous,  perhaps,  as  they  might 
have  been.  The  duty  of  summing  up,  especially  where  the  facts 
are  numerous  and  complicated,  as  in  the  present  case,  is  often 
difficult  to  discharge.  It  is  scarcely  possible  for  the  most  en- 
larged and  experienced  mind,  in  the  '*  noise  and  confusion  "  of  a 
nisi  prius  trial,  to  recapitulate  and  group  together  all  the  testi- 
mony for  and  against,  and  to  lay  down  with  precision  the  prin- 
ciples of  law  applicable  to  the  facts.  And  when  it  is  apparent 
that  justice  may  have  been  defeated  by  the  misapprehension  of 
the  proof  or  the  law,  by  the  court,  the  error  calls  for  correction 
as  a  matter  of  right. 

If,  however,  taking  all  the  instructions  collectively,  the  law 
seems  to  have  been  properly  expounded  to  the  juiy,  the  judg- 
ment will  not  be  reversed,  though  some  one  opinion  may  be 
erroneous:  Bosley  v.  Chesapeake  Ins.  Co.,  8  Gill  &  J.  450  [22 
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Am.  Dec.  337];  Baliimore  etc.  T.  Go.  y.  Barnes,  6  Har.  Sc  J.  67; 
Ooale  T.  Edrringioriy  7  Id.  147. 

Now  it  is  conceded  that  fraud  is  a  different  head  of  objection 
to  the  validity  of  a  will  from  importonily  or  undue  influence. 
Indeed,  they  are  usually  the  very  opposites  of  each  other.  In 
the  one  case  the  party  is  induced  by  imposition  to  do  williDgly 
the  act  which  he  performs.  The  mind  of  the  testator  being 
poisoned  by  the  fraudulent  practices  which  have  been  resorted 
to,  so  far  from  haying  his  free  agency  controlled,  he  delights  to 
use  the  power  which  he  has  to  cut  off  near  and  dear  relations — 
A  wife  or  children,  for  instance — haying  the  strongest  natural 
claims  upon  his  affection.  He  glories  in  the  act,  however  ab- 
surd, unjust,  and  unreasonable. 

Not  so  with  a  person  who  has  come  under  the  power  or  do- 
minion of  another,  and  whose  firmness  has  at  last  reluctantly 
yielded  through  fear,  until  he  is  made  to  do  that  which  his  judg- 
ment and  win,  if  free  and  unconstrained,  would  instantly  repu- 
diate. Fraud  and  importunity  are  equally  destructive  of  the 
validity  of  a  will  made  under  their  influence.  And  so  the  judge, 
in  substance,  instructed  the  jury,  in  the  conclusion  of  his  charge, 
the  whole  of  which  must  be  taken  together. 

It  is  a  curious  fact,  and  one  worth  noting,  that  in  the  speeches 
of  Isseus,  the  master  of  Demosthenes,  ten  out  of  sixty-four 
having  been  preserved,  and  which  are  the  most  ancient  monu- 
ments extant  of  the  kind,  the  orator  urges  the  claim  of  kinship 
and  blood;  and  hurls  the  bitterest  reproaches  against  the  frauds 
suggested  in  the  procurement  of  wills. 

It  is  contended  that  the  court  should  have  told  the  jury,  upon 
the  question  of  insanity,  that  there  must  be  mind  acting  regu- 
larly; and  the  will,  in  order  to  be  set  up,  should  be  the  emana- 
tion or  result  of  that  mind. 

After  the  somewhat  elaborate  treatise  on  wills,  published  by 
this  court  in  1849,  for  which  PoUs  v.  Eowse,  6  Oa.  324  [50  Am. 
Dec.  329],  was  the  text,  or  as  some  may  have  supposed,  rather 
the  pre-teni,  we  had  thought  that  we  should  not  be  called  on 
again  for  an  exposition  of  the  phrase,  ''sound  and  disposing 
mind  and  memory."  How  vain  the  hope  for  any  court  to  enter- 
tain, that  principles  of  law  can  be  so  stated  as  to  bid  defiance  to 
the  astuteness  of  counsel,  against  whose  clients  these  principles 
operate  I  For  myself,  I  am  free  to  confess  that  I  utterly  despair 
of  ever  furnishing,  a  "  supplement"  which  will  materially  im- 
prove, much  less  supplant,  the  original  work  to  which  I  have 
ceferred. 
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We  have  no  other  standard  in  Georgia  by  which  the  mental 
capacity  of  a  testator  is  to  be  measured  than  that  supplied  by 
the  common  law.  By  the  legislation  of  some  of  the  states,  the 
inquiry  must  always  be  whether,  at  the  time  of  executing  or 
acknowledging  the  will,  the  testator  was  capable  of  making  a 
valid  deed  or  contract;  and  no  inferior  grade  of  intellect  wiU 
BufBce.  Such,  however,  is  not  the  rule  here.  Persons  of  im- 
pound mind  are  not  permitted  to  make  wills;  because,  as  the  law 
makes  a  just  post-mortem  disposition  of  the  estates  of  intestates, 
it  is  deemed  safer  that  the  property  of  such  persons  should,  like 
the  estates  of  minors  under  a  certain  age,  be  distributed  by  law, 
rather  than  by  the  ostensible  act  of  those  who  are  necessarily 
the  dupes  of  their  imbecility  or  credulity. 

The  most  sound  and  reflecting  minds  agree,  nevertheless,  thai 
the  right  to  the  free  enjoyment  and  disposition  of  one's  prop- 
erty is  required  by  the  best  interest  of  society,  and  it  will  be 
found  that  the  sacredness  of  the  right  has  been  guaranteed  and 
guarded  in  exact  proportion  with  the  advancement  of  civilization 
in  the  world. 

In  PoUa  V.  House,  6  Oa.  324  [60  Am.  Dec.  329],  the  doctrine 
was  stated  as  deducible  from  the  authorities,  that  "a  mere 
glimmering  of  reason"  was  sufficient  to  sustain  a  will.  We 
have  been  requested — nay,  importuned — to  explain  what  was  to 
be  understood  by  this  language;  and  we  are  assured  that  it  has 
been  grossly  misapprehended  and  perverted.  The  meaning  we 
suppose  to  be  this: 

Testaments  of  chattels  might,  at  conmion  law  and  by  the  laws 
of  this  state,  be  made  by  infants  of  the  age  of  fourteen,  if  males, 
and  twelve,  if  females.  This  was  the  English  rule  until  the 
statute  of  1  Victoria,  by  which  the  testamentary  power  of  in- 
fants is  abolished.  It  is  the  rule  here  stiU.  This,  by  way  of 
illustration,  we  will  designate  as  the  morning  dawn  of  reason, 
or  the  break  of  day  of  the  mind,  in  legal  contemplation.  It 
continues  to  unfold  and  expand  until  it  culminates  to  the  me- 
ridian blaze  of  noon,  when  no  suspicion  is  entertained  of  the 
competency  and  freedom  to  act  of  the  testator.  It  then  begins 
to  go  down,  until  its  disk  disappears  beneath  the  horizon.  Still 
there  is  the  mellow  glow  of  twilight,  by  which  the  testator  is 
enabled  to  comprehend  the  contents  of  his  will;  the  natxu^  of 
the  estate  he  is  conveying  to  his  family  connection;  their  i^ela- 
tive  situation  to  him;  the  terms  upon  which  he  stands  with 
them;  his  own  situation,  and  the  circumstances  which  surround 
liim.    These  and  like  objects,  although  seen  by  the  testator  as 


May,  1862.]  Terry  u  Buffinqton.  i29 

through  a  glass  dimly,  by  reason  of  the  infirmily  of  age  or  other 
•causes,  are  still  contemplated,  not  by  the  flashy,  fitful,  and  evan- 
escent glare  of  the  aurora  borealia,  but  the  steady  though 
subdued  light  and  illumination  of  the  "  glorious  king  of  day," 
although  disrobed  of  his  gorgeous  and  dazzling  beams.  The 
animus  lestandi,  the  soul  of  a  will,  animates  the  form  of  the  in- 
strument which  he  has  executed. 

As  to  the  complaint  against  the  court,  for  calling  upon  coun- 
fiel  in  the  presence  and  hearing  of  one  of  the  jurors  to  know 
whether  they  were  willing  for  the  written  instructions  to  be  sent 
out  to  the  jury  after  they  were  charged  with  the  case  and  had 
retired  to  their  room,  we  would  remark,  generally,  that  it  is 
irregular  and  improper  for  the  court  to  call  upon  counsel,  in  the 
presence  of  the  jury,  to  waive  any  legal  right  whatever.  It  is 
the  duty  of  the  court  to  administer  justice  according  to  law: 
Berry  v.  The  State,  10  Ga.  511. 

Either  the  court  should  have  delayed  making  the  call  until 
the  juror  had  retired,  and  if  necessary  have  dismissed  him  from 
its  presence  for  that  purpose;  or  what  would  have  been  better, 
the  whole  jury  should  have  been  brought  back  into  the  box,  and 
the  charge  reiterated  to  them  in  the  presence  of  the  parties  or 
of  their  counsel. 

While  we  would  not  reverse  the  judgment  and  direct  a  new 
trial  on  account  of  this  irregularity,  we  can  not  suffer  it  to  pass 
without  condemning  the  practice. 


Testaiumtabt  Gapacitt,  What  Constitutxs:  See  PoUs  v.  Houat,  50  Am. 
Dec.  329;  Cl^fUm  v.  Murray,  Id.  411;  TrumbuU  v.  Qiblxma,  51  Id.  253;  Con- 
ver8e*9  Bkc^r  v.  Converse,  52  Id.  58;  Wtight  v.  Lewis,  55  Id.  714,  and  caces 
cited  in  the  notee  thereto.  In  Hall  v.  Hall,  18  Ga.  47,  it  is  held,  citing 
the  principal  case,  that  though  the  testator  is  in  a  dying  condition  when  he 
makes  his  will,  yet  if  it  appears  that  he  knew  the  contents  of  his  will,  hia 
own  situation  with  respect  to  his  family  and  connections,  and  their  claims 
upon  him,  and  the  nature  of  the  estate  devised,  there  is  sufficient  testa- 
mentary capacity. 

Mkmtal  Conditiom  at  Timb  of  Making  Will  Dxtiebminbs  as  to  the 
testamentary  capacity  of  a  testator:  Ktrme  v.  Kinne,  21  Am.  Deo.  732;  Davis 
V.  Calvert,  25  Id.  282.  But  evidence  of  his  mental  and  physical  condition 
before  and  after  the  making  of  the  will  is  admissible  as  throwing  light  on  his 
condition  at  the  time  of  execution:  Irish  v.  SmUh,  11  Am.  Deo.  648;  Davis 
V.  Calvert,  25  Id.  282. 

Inquisition  of  Lunaot  is  only  presumptive  evidence  of  incapacity  as  to 
acts  done  before  the  issnanoe  of  the  commission  and  overreached  by  it: 
L'Amoreux  v.  Crosby,  22  Am.  Dec.  635. 

Undux  Influxmos  Affbctino  Yauditt  of  Wills:  See  the  note  to 
SmaU  ▼.  Small,  16  Am.  Dec.  257,  where  this  subject  is  discussed.  See  also 
Floyd  V.  Floyd,  49  Id.  626;  Potts  v.  House,  50  Id.  329;  TrwnbuU  v.  Gibbons. 


430  Brooks  u  Boonst.  [Qmrgia^ 

61  Id.  268;  r«^2or  ▼.  7Viy2or,  Id.  412;  Woodward  y,  Jamea^  Id.  640;  BoberU^ 
▼.  TVawieh,  62  Id.  164,  and  other  cases  in  this  series  cited  in  the  notes  theretow 
In  Thompnon  v.  DaviUe,  69  Ga.  476,  the  principal  case  is  dted  as  to  the  dis- 
tinction between  frand  and  nndne  inflnence  as  grounds  of  objection  to  the 
validity  of  a  will. 

Instructions  Which,  Taksn  Together,  Contain  Cobbect  Expobitioik 
of  the  law  of  the  case  are  not  gronnd  of  reversal,  though  they  might  be  ex- 
ceptionable when  taken  separately:  WUlianu  v.  Vanmeter,  41  Am.  Deo.  644.. 
The  correctness  of  a  chaise  must  be  determined  by  the  whole  of  it  taken  to-- 
gether:  Newton  t.  Price,  41  Ga.  196,  citing  the  principal 
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Shirifp  Makino  Deed  Ratifies  Levy  and  Sale  bt  Deputt,  for  the  pni^ 
chaser's  protection,  though  the  deputy  acted  without  any  regular  ap- 
pointment. 

Acts  of  Deputy  Sheriff  db  Facto  are  Good  as  to  third  persons. 

Distinction  between  Sales  under  Special  Power  and  SHERXffs'  Saus 
en  execution  from  courts  of  general  jurisdiction  is,  that  as  to  the  former 
the  execution  of  the  power  must  show  on  its  face  that  the  statute  waa 
strictly  complied  with,  as  in  tax  collectors*  and  administrators'  sales,  while 
as  to  sheriffs*  sales  it  is  otherwise. 

Recitals  in  Sheriff's  Deed  Need  not  Show  Noiicb  and  Sale  giFen 
and  made  according  to  law,  nor  is  extrinsic  proof  of  thoae  facts  neceosary 
to  support  the  deed. 

Absence  or  Irrxoulariit  of  Return  of  Sale  on  Execution,  or  of  ex- 
trinsic proof  that  the  sale  was  made,  does  not  affect  the  title  of  a  purohaser 
under  a  sheriff's  deed. 

Errors  of  Omission  or  Commission  by  Sheriff  after  Execution  Sale,. 
over  which  the  purchaser  has  no  control,  do  not  impair  his  title. 

Execution  Purchaser's  Title  Depends  6h  Judgment  Levy  akd  Dbkd» 
and  other  questions  are  between  the  parties  to  the  judgment  and  the 
officer. 

Statutes  Prescribing  Notice  to  be  Given  of  Sheriff's  Sale  abb  Di- 
rectory, and  a  neglect  to  obserre  the  directions,  though  it  may  render 
the  sheriff  liable  to  the  party  injured,  will  not  impair  the  purchaser'a 
title  if  there  be  no  collusion. 

Sheriff's  Deed  is  not  Invalidated  by  Death  of  Execution  Drbtob. 
after  judgment  and  execution,  but  before  levy,  though  his  heirs  are  minors 
and  there  is  no  personal  representative  on  his  estate. 

Ejsotment.  The  defendants  had  verdict  and  judgment  and 
the  plaintiffs  brought  error  founded  on  certain  exceptions,  ih^ 
nature  of  which  sufficiently  appears  from  the  opinion. 

W.  Dougherty,  for  the  plaintiffs  in  error. 

Wiley  WiUiavis,  for  the  defendants  in  error. 
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By  Court,  LmiPKiNy  J.  This  was  an  action  of  ejectment 
brought  by  the  heirs  at  law  of  Martin  Brooks,  deceased,  to 
recover  lot  No.  134,  in  the  city  of  Columbus.  The  plaintiff 
proved  on  the  trial  that  they  were  the  children  and  only  heirs 
of  the  decedent,  who  died  in  possession  of  the  premises  in  dis- 
pute, and  who  had  lived  thereon  for  several  years  previous  to 
his  death;  that  the  rent  of  the  lot  was  worth  one  hundred  dol- 
lars per  annum,  and  that  the  defendants  were  in  possession  at 
the  time  the  suit  was  instituted. 

The  testimony  being  closed  on  the  part  of  the  plaintiffs,  the 
defendants  offered  in  evidence  a  deed  from  the  sheriff  of  Mus- 
cogee county  for  the  properly,  together  with  the  original  Ji.  fa,, 
and  entries  thereon,  under  which  it  was  sold.  The  deed  was 
objected  to  on  the  ground  that  it  was  made  by  John  C.  Mang- 
hsan  as  sheriff,  when  the  levy  on  the  execution  was  indorsed  by 
Theobald  Howard,  as  deputy  sheriff;  and  there  was  no  proof  to 
show  that  Howard,  who  made  the  levy,  was  the  deputy  of 
Mangham,  who  conveyed  the  title.  It  was  further  objected  to 
the  deed,  that  it  did  not  appear  from  its  recitals,  nor  was  it 
established  by  aliunde  proof,  that  the  sale  of  the  lot  was  adver- 
tised at  the  court-house  door  and  two  or  more  public  places  in 
the  counly ;  and  that  the  sale  was  made  between  ten  o'clock  a.  h. 
and  four  o'clock  p.  k.,  as  the  statute  requires. 

The  execution  was  objected  to,  for  the  reason  that  it  did  not 
appear  from  the  entry  thereon,  nor  was  there  any  other  legal 
proof  of  that  fact,  that  the  lot  in  controversy  had  been  sold  at 
all,  as  there  was  no  date  nor  signature  by  the  officer  to  the 
entry  of  sale  on  the  Ji,  fa.  The  defendants'  counsel,  to  obviate 
this  alleged  omission,  proved  that  the  indorsement  of  sale  as 
well  as  the  distribution  of  the  proceeds,  was  in  the  handwriting 
of  Theobald  Howard,  the  deputy  sheriff.  The  court  admitted 
the  testimony,  and  to  this  decision  counsel  for  the  plaintiffs 
excepted. 

The  return  of  the  levy  and  sale  of  this  land  is  made  by  Theo- 
bald Howard,  as  deputy  sheriff.  The  deed  is  made  by  John  C. 
Mangham,  as  sheriff.  This  is  a  recognition  of  the  deputy's  au- 
thority, and  a  ratification  of  his  act.  And  this  would  have 
been  sufficient  to  protect  the  purchaser,  had  Howard  acted 
without  any  regular  appointment. 

The  acts  of  a  deputy  de/acio  are  good  as  to  third  persons :  Doe 
d.  Lanier  v.  SUme,  1  Hawks,  329;  Lisbon  v.  Bouj,  10  N.  H. 
167;  MUer  v.  MsMUan,  4  Ala.  527;  Snelgrove  v.  Branch 
Bank,  5  Id.  295;  Ibwler  v.  Behee,  9  Mass.  231  [6  Am.  Dec. 
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62];  CnmmonweaWi  t.  Fowler ^  10  Id.  290;  Bvjchnuin  y.  Bugglen, 
15  Id.  180  [8  Am.  Dec.  98];  DotyY.  Gorham,  5  Pick.  487  [16 
Am.  Dec.  417];  Henry  t.  Balsey,  5  Smed.  &  M.  573. 

The  next  complaint  is,  that  it  does  not  appear,  either  by  the 
recitals  in  the  deed  itself  or  bj  extrinsic  proof,  that  the  land 
was  advertised  and  sold  according  to  law. 

The  deed  recites  that  John  G.  Mangham,  the  sheriff,  seized 
the  lot  as  the  property  of  Martin  Brooks,  and  after  being  ad- 
vertised according  to  law,  that  he  did,  on  the  fourth  day  of 
June,  1843,  at  the  place  of  public  sales  in  said  county,  expose 
the  same  at  public  outcry. 

The  case  of  Clements  v.  Henderson,  4  Gha.  148  [48  Am.  Dec. 
216],  is  relied  on  as  authority  for  the  plaintifBs  in  error.  That 
was  an  administrator's  deed,  and  the  two  cases  are  consequently 
clearly  distinguishable.  In  cases  of  sale  under  special  power, 
as  that  of  a  tax  collector,  and  by  order  of  courts  of  limited 
jurisdiction,  as  courts  of  ordinary,  the  execution  of  the  power 
must  show  upon  its  face  that  the  statute  has  been  strictly  com- 
plied with.  But  it  is  otherwise  with  sales  made  by  sheriflBs 
under  judgments  of  courts  of  general  jurisdiction:  Minor  v.  The 
President  and  Selectmen  of  Natchez,  4  Smed.  &  M.  602  [43  Am. 
Dec.  488].  This  reasoning  applies  to  the  third  exception, 
namely:  that  it  did  not  appear  from  the  entzy  itself  on  the  fi, 
fa.,  nor  was  there  any  proof  that  the  lot  in  litigation  was  sold, 
as  there  was  no  date  nor  signature  to  the  entzy  on  the  fi,  fa. 
It  was  shown  that  the  indorsement  of  the  sale  and  of  the  distri- 
bution of  the  proceeds  was  in  the  handwriting  of  Theobald  How- 
ard, who  made  the  sale. 

But  independently  of  this,  the  errors  of  omission  or  of  commis- 
sion, on  the  part  of  the  sheriff,  especially  after  the  sale  is  made, 
and  over  which  the  purchaser  has  no  control,  can  not  affect  the 
validity  of  his  title.  Whether  the  return  of  the  execution  be 
imperfect  or  not  made  at  all,  is  a  matter  of  no  consequence  to 
the  purchaser,  who  pays  his  money  and  receives  the  sheriff's 
deed:  Doe  d.  Wolfy.  Heath,  7  Blackf.  154;  Jackson  v.  Stembergh, 
1  Johns.  Cas.  153;  Miichell  v.  Lipe,  8  Terg.  179  [29  Am.  Dec. 
116].  In  Sullivan  and  Price  v.  Heamdon,  11  Ga.  294,  this  court 
expressed  the  opinion,  that  if  the  sheriff  has  authority  to  sell 
property,  a  failure  in  the  performance  of  any  part  of  his  dufy, 
and  for  which  he  would  be  compelled  to  indemnify  the  party 
aggrieved  to  the  extent  of  the  injury  received,  would  not  destroy 
the  title  of  an  innocent  purchaser. 

And  the  conclusion  to  be  derived  from  a  full  review  of  all  the 
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adjudged  cases  is  that  wbicli  is  briefly  announced  by  the  su- 
preme court  of  the  United  States  in  Wkeaton  v.  Sexton,  4  Wheat, 
503,  namely:  that  ''the  purchaser  depends  upon  the  judgment, 
the  leyy,  and  the  deed,"  and  that  "all  other  questions  are  be- 
tween the  parties  to  the  judgment  and  the  officer."  See  also 
Cooper  V.  Oatbraith,  3  Wash.  546;  Hamilton  v.  Shrewsbury,  4 
Rand.  427  fl5  Am.  Dec.  779];  Jackson  d.  TenEycky.  Walker, 
4  Wend.  462;  Lavrrence  v.  Speed,  2  Bibb,  401;  Newson  v.  Lycan, 
3  J.  J.  Marsh.  439  [20  Am.  Dec.  156];  Jhimer  v.  McCrea,  1  Nott 
&  M.  11;  Den  ex  dem.  Osborne  v.  Woodson^  1  Hayw.  24;  Den  d. 
Martin  v.  iMcey,  1  Murph.  311. 

In  this  last  case  cited,  the  supreme  court  of  North  Carolina 
held  that  the  statutes  of  that  state,  which  made  it  the  duty  of 
the  sheriff  to  advertise  the  sale  in  some  newspaper  printed  in  the 
state,  and  at  three  public  places  in  the  county,  and  set  forth  the 
names  of  the  owners  of  the  lands,  the  watercourses  on  which 
the  lands  are  situated,  etc.,  are  merely  directory  to  the  sheriff  in 
the  discharge  of  his  duty;  that  his  neglect  to  observe  these 
directions  may  subject  him  to  a  suit  for  damages  at  the  instance 
of  the  party  injui'ed  by  the  neglect;  but  it  will  not  affect  the 
title  of  the  purchaser,  unless  there  be  collusion  between  him 
and  the  sheriff;  and,  in  delivering  its  opinion,  the  court  very 
properly  suggests  that  a  contrary  doctrine  would  so  embarrass 
sales  of  this  kind,  and  throw  so  many  difficulties  in  the  way  of 
persons  willing  to  bid  a  fair  price  for  the  property,  that  they 
would  not  be  willing  to  purchase.  For  it  would  not  only  be 
necessaiy  to  prove  these  facts  on  any  particular  occasion,  but 
they  must  preserve  the  evidences  of  them  with  their  titles,  to  be 
used  at  any  distant  period  whenever  these  titles  might  be  made 
the  subject  of  controversy.  The  consequences  would  be,  that 
property  would  become  a  subject  of  speculation  merely  by  those 
who  would,  by  purchasing  at  very  reduced  prices,  only  be  will- 
ing to  encounter  the  inconveniences  and  risks  of  purchasing 
under  these  embarrassing  circumstances. 

We  believe  this  to  be  sound  doctrine,  and  that  although  the 
failure  in  the  performance  of  any  part  of  the  sheriff's  duty 
might  subject  him  to  an  action,  in  which  he  would  be  compelled 
to  indemnify  the  owner  of  the  land  which  might  be  irregularly 
sold,  or  the  creditor  to  the  extent  of  the  injury  received  by  such 
sale,  yet  it  would  not  destroy  the  title  of  the  purchaser,  who  has 
a  right  to  presume  that  a  public  officer,  known  to  possess  the 
power  to  sell,  has  taken  every  previous  step  required  of  him  by 
the  law  under  which  he  sells. 
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I  am  aware  that  authorities  may  be  found  which  seem  to  be 
in  conflict  with  this  doctrine;  and  which  hold  that  the  return  of 
the  officer  is  a  necessaiy  part  of  the  title,  and  must  show  a  strict 
compliance  with  the  requirements  of  the  statute;  and  that  the 
return  must  set  out  all  the  facts,  in  order  that  the  court  may 
judge  whether  the  sale  is  legal  and  according  to  the  course  of 
the  statute.  But  it  will  be  found  on  examination  that  these 
decisions  were  made  on  some  peculiar  provision  in  the  local  act 
under  which  the  sale  took  place,  or  without  reference  to  the 
principle  to  which  we  have  already  adverted,  to  wit:  the  dis- 
tinction between  sales  made  under  summary  proceedings,  or  the 
authority  of  courts  of  limited  jurisdiction,  where  the  facts  which 
give  jiuisdiction  ought  to  appear,  in  order  to  show  that  its  pro- 
ceedings are  coram  judice,  and  sales  under  judgments  of  courts 
of  general  jurisdiction.  Ko  presumption  arises  in  favor  of  the 
exercise  of  power  by  a  court  of  special  jurisdiction.  The  rule  is 
universal  that  the  record  must  show  everything  necessary  to 
give  jurisdiction,  much  less  does  any  presumption  arise  in  favor 
of  the  legality  of  the  acts  of  a  tax  collector  or  other  officer 
who  executes  summarily  limited  power  expressly  delegated.  He 
must  show,  or  the  purchaser  must  who  claims  through  him, 
that  the  contingency  has  happened,  the  condition  been  per- 
formed, which  are  necessary  to  give  validity  to  his  acts.  But 
not  so  with  the  sheriff,  who  derives  his  power  to  sell  from  the 
process  of  a  court  of  general  jurisdiction.  In  the  former  case, 
the  acts  of  the  agent  are  prima  facie  void.  In  the  latter,  they 
are  prvma  facie  valid — ^indeed,  for  certain  purposes,  conclu- 
sively so. 

The  last  exception  is,  that  Martin  Brooks,  the  defendant  in 
execution,  died  after  the  judgment  and  after  the  fi.  fa.  had 
issued,  but  before  the  levy,  and  that  the  heirs  at  law  were  minors 
at  the  time,  and  that  there  was  no  representative  upon  his  estate. 

It  is  conceded,  that  at  common  law  the  Ji,  fa,  could  proceed, 
notwithstanding  the  death  of  the  defendant.  But  it  is  con- 
cluded, that  by  the  statutes  of  this  state  a  defendant,  after  exe- 
cution has  issued,  has  the  right  by  affidavit  of  illegality  to 
arrest  the  progress  of  the  Ji,  fa.  for  any  irregularity;  to  point 
out  what  portion  of  his  property  shall  be  seized  by  the  officer, 
in  satisfaction  of  the  debt;  to  sue  for  and  recover  the  difference 
between  the  price  bid  at  the  first  and  second  sales,  in  case  of 
non-compliance  by  the  purchaser  with  the  terms;  that  he  is  en- 
titled to  notice  of  the  levy,  if  it  be  on  land,  as  in  the  present 
case;  and  to  appear  in  court  and  superintend  personally  the 
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proper  appropriation  of  the  money  arising  from  the  sales.  That 
inasmuch,  therefore,  as  there  is  something  which  the  defendant 
may  do  to  protect  his  interest,  either  the  defendant  himself  must 
be  in  life,  or  legally  represented  provided  he  is  dead,  before  the 
process  can  be  enforced. 

But  is  there  nothing  which  may  be  done  in  England,  after  the 
execution  has  issued,  to  arrest  its  progress?  What  was  the  ob- 
ject of  the  writ  of  audita  querela  but  to  be  relieved  from  a 
judgment  or  execution  for  some  injustice  of  the  party  who  ob- 
tained it  ?  It  is  true,  that  the  summaiy  remedy  by  motion  has 
superseded  mainly  this  ancient  process.  Still  the  change  as  to 
the  mode  of  relief  does  not  weaken  the  force  of  the  reply,  that 
at  common  law,  no  less  than  by  the  statutes  of  this  state,  the 
defendant  in  execution  has  the  right  to  be  relieved  from  the 
wrongful  acts  of  the  opposite  party. 

It  is  manifest,  then,  that  it  will  not  do  to  rest  this  proposi- 
tion upon  the  ground  occupied  by  counsel.  To  change  the  com* 
mon  law  in  this  respect,  we  are  clear,  would  require  the  inter- 
position of  the  legislature.  It  can  only  be  done  by  statute. 
The  argument  to  be  deduced  from  the  statutes  already  of  force, 
and  to  the  provisions  of  which  I  have  adverted,  constitutes,  in 
our  opinion,  no  such  case  of  repeal  by  necessary  implication  as 
would  authorize  this  court  to  make  the  change. 

And  while  it  is  conceded  that  this  is  not  precisely  the  ques- 
tion adjudicated  in  Ingram  v.  Hurt,  10  Gti.  568,  yet  this  case  is 
fully  embraced  in  the  reasoning  of  the  court  in  that  case;  and 
it  only  remains  to  repeat  here  the  intimation  thrown  out  there, 
thai  is, that  the  court  of  equity  is  always  open  for  the  assistance 
and  protection  of  minor  heirs,  or  adults,  priority  creditors,  or 
any  others  who  are  likely  to  be  injured  by  the  enforcement  of 
the  execution,  for  the  want  of  an  administration. 

Let  the  judgment  be  affirmed. 


Shsbivf  ExBOUTnro  Deed  on  Sale  bt  Dbputt,  Effbctt  of:  See  Chrham 
V.  OaUf  17  Am.  Dec.  549. 

Acts  of  Officers  ob  Defuties  de  Faoto,  Validitt  of:  See  BUdreth 
V.  Mclntirty  19  Am.  Dec.  61,  and  note  discussing  this  subject  at  length.  See 
also  Burke  v.  EUmU,  42  Id.  142;  Hagner  v.  Heyberger,  Id.  220;  Famier$*ete. 
Bank  v.  Chester,  44  Id.  318;  Plymaulh  v.  Painter,  Id.  574;  Miller  y.  Ewer,  4i 
Id.  619,  and  cases  cited  in  the  notes  thereto. 

Bbcitals  m  Shebiff's  Deed,  Necbbsitt  and  Effect  of:  See  PerkM 
Lesaee  v.  Dibble,  36  Am.  Dec.  97;  Lesheff  v.  Oardner,  38  Id.  764;  Beed  t« 
Au8tin*9  Beirg,  45  Id.  336;  Howard  v.  North,  51  Id.  769,  and  notes. 

Omission  ok  Ibbeoulabitt  of  Kktubn  of  Shxbiff's  Sale  does  nol 
affect  pnrchaser'B  title:  Ingram  v.  Belk,  47  Am.  Dec.  591;  Owen  v,  Barkadak^ 
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Id.  34S,  349;  Banh  v.  Evaru,  48  Id.  784;  HirM  Hein  t.  8coU,  fil  Id.  606^ 
and  caaes  cited  in  the  notes  thereto. 

Defect  in  Notice  of  Sheriff's  Sale  does  not  invalidate  bona/de  pur- 
chaser's title:  Minor  v.  Xatche%f  43  Am.  Dec  488;  Maddox  v.  SuUivcaiy  44 
Id.  234;  Howard  v.  Norih^  51  Id.  769,  and  notes.  See  especially  the  note 
to  Maddox  V.  Sullivan^  »upra^  for  a  discussion  of  the  subject  of  a  &ilnre  to 
advertise  the  sale  as  required  by  law.  In  Solomon  v.  Petert^  37  Ga.  255,  it 
is  held,  citing  the  principal  case,  that  the  statute  as  to  notice  of  a  sheriff's 
■ale  is,  as  respects  a  bona  fide  purchaser,  directory,  and  a  failore  to  obaerve 
its  requirements  does  not  vitiate  his  title. 

ISREUULARITIES  AND  OMISSIONS  BY  SHERIFF  GENERALLY  do  not  Invali- 
date the  title  of  a  purchaser  at  execution  sale,  and  such  purchaser  is  not  bound 
to  show  compliance  with  the  statute:  Minor  v.  Natchez,  43  Am.  Deo.  488; 
Mfiddox  V.  StUlivan,  44  Id.  234;  Reed  v.  Atutin*s  Heirs,  45  Id«  336;  Howard 
V.  North,  51  Id.  769;  Byers  v.  Fowler,  54  Id.  271,  and  notes. 

What  Pctrchassr  at  Sheriff's  Sals  must  Show  to  Support  Titlb: 
See  Ware  v.  Bradford,  36  Am.  Dec.  427;  Blanehard  v.  Blanchard,  38  Id.  710; 
Byheev,  AMy,  43  Id.  47;  Ferguson  y.  Miles,  44  Id.  702;  Corson  v.  Hunter,  45 
Id.  273;  Den  v.  Durham,  Id.  512;  Otoen  v.  BarJadale,  47  Id.  348,  and  caaes 
cited  in  the  notes  thereto. 

Death  of  Judgment  Debtor  Before  or  After  Exeoutiom  Issued^ 
effect  of  on  sheriff's  power  to  levy  and  sell:  See  Buckner  v.  TerriU,  12  Am. 
Deo.  269;  Woodcock  v.  BenneU,  13  Id.  568;  Bristow  v.  Payton,  15  Id.  134; 
Maseie'a  Heirs  v.  Long,  Id.  549;  Joties  v.  Jones,  18  Id.  327;  Hcaison  v.  Bame^ 
Lessee,  22  Id.  322;  Coombs  v.  Jordan,  Id.  236;  Collingsworth  v.  Horn,  24  Id. 
753;  UarringUm  v.  O'ReUly,  48  Id.  704,  and  notes.  In  Carlton  v.  Davant, 
68  Qa.  453,  it  is  held,  citing  Brooks  v.  Rooney,  that  the  death  of  a  judgment 
debtor  will  not  prevent  the  sheriff  from  selling  his  estate  ou  execution,  whether 
an  administrator  has  been  appointed  or  not. 

That  to  Validate  Tax  Sale  Statute  must  be  Strictly  Complied 
with,  is  held  in  Ansley  v.  Wili<on^  50  Qa.  423,  referring  with  approval  to  the 
dictum  to  that  effect  in  the  principal  case.  See  on  that  point  Dikeman  t. 
Parrish,  47  Am.  Dec.  455;  Barde  of  Utica  v.  Mersersau,  49  Id.  189,  and  note 
referring  to  other  cases  in  this  series. 

Statute  Bsquirino  Order  of  Sale  of  Decedent's  Land  to  "  Specify  " 
the  land  as  definitely  as  possible  is  held,  in  Davie  v.  McDaniel,  47  Ga. 
205,  to  be  directory,  so  that  a  non-compliance  therewith  can  not  be  made  a 
ground  of  oollateral  attack  upon  the  validity  of  the  judgment,  referring  to 
Brooks  V.  Booney. 


RusmN  V.  SmELDB. 

[11  OSOBQIA.  636.] 

Certotbd  Copt  of  Beoord  of  Deed  not  Entitled  to  Bioord,  becanaa 
it  is  one  which  the  law  does  not  require  to  be  recorded,  or  because* 
though  required  to  be  recorded,  it  is  not  proved  or  attested  as  provided 
by  statute  so  as  to  admit  of  its  registration,  is  inadmissible  in  evidence. 

Ib&boulaklt  Rboordxd  Deed  is  not  Notigs. 

Probate  of  Deed  Oxxttino  to  Show  Deliyert  does  not  Entitle  It  to 
BaooRD  so  as  to  make  a  certified  copy  of  the  reoord  admliribla  ai  0vi« 
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dence,  as  where  the  witness,  upon  whose  affidavit  the  deed  is  recorded, 
swears  only  that  he  saw  the  grantor  sign  and  seal  it. 

Deed  is  Effbgtuallt  Delivered,  thouoh  Graktee  is  not  Preseitt  nor 
any  one  on  his  hehalf,  and  though  the  grantor  vretains  control  of  it,  if  it 
be  signed  and  sealed  and  declared  by  the  grantor,  in  the  presence  of 
attesting  witnesses,  to  be  delivered  as  his  deed,  and  there  be  nothing  to 
qualif}'  the  delivery. 

Statement  in  Attestation  Clause  that  Deed  was  Delxvx&bd  is  not 
sufficient  proof  of  delivery  to  entitle  it  to  be  recorded. 

Delivery  of  Deed  may  be  Inferred  from  Possession  of  It,  or  of  the 
land  conveyed  thereby,  by  the  grantee,  but  this  is  not  sufficient  to  make 
a  certified  copy  of  the  record  of  such  deed  evidence  if  the  probate  does  not 
show  delivery. 

Admittino  Copies  of  Deeds  from  Records  is  Great  Relaxation  of 
Rule  of  the  common  law,  and  is  productive  of  many  frands,  and  the 
requisites  of  the  statute  should  be  complied  with  before  allowing  this 
mode  of  proof. 

Alias  Execution,  where  Original  is  Lost,  should  not  be  issued,  but  a 
copy  should  be  established. 

AuAS  Execution  can  not  be  Collaterally  Attacked,  though  improp- 
erly issued  upon  loss  of  the  original,  if  issued  by  the  order  of  a  court  of 
competent  jurisdiction. 

AmJGATioN  OF  Money  to  Junior  Execution  by  Direction  of  Eldeb 
Execution  Creditor  by  the  sheriff  operates  as  a  pro  tanto  satisfaction 
of  the  elder  writ,  though  the  money  was  made  on  the  junior  executioxu 

BXFRESSION  OF  OPINION  BY  JUDOE,  THAT  THERE  IS  No  EVIDENCE  going  tO 

prove  a  contested  fact,  to  one  of  the  jury  who  returns,  after  the  retire- 
ment of  the  jury,  to  make  inquiry  on  that  point,  is  error,  under  the 
Georgia  statute  of  1850. 

Cladc  in  the  superior  court  by  Eushin  to  a  certain  tract  of 
land  levied  upon  under  an  execution  in  favor  of  Shields  & 
BaU  agaiuHt  one  Croxton.  The  verdict  and  judgment  below 
were  in  favor  of  the  plaintiffs  in  execution,  and  the  claimant 
brought  error.     The  facts  appear  from  the  opinion. 

B.  H.  WarriU,  for  the  plaintiff  in  error. 

John  A.  TvLcker  and  Harrison,  contra, 

Bj  Court,  LuMFEiN,  J.  William  Shields  and  John  F.  Ball, 
comprising  the  firm  of  Shields  &  Ball,  holding  an  execution 
against  Gideon  H.  Croxton,  caused  the  same  to  be  levied  on  the 
south  half  of  lot  No.  7,  in  the  first  section  and  thirty-third 
district  of  what  was  originally  Lee  county,  containing  two  hun** 
dred  and  two  and  one  half  acres.  The  land  was  claimed  by 
William  Eushin.  Plaintiffs  in  fi,  fa,  read  in  evidence  on  the 
trial  a  duplicate  plot  and  grant,  from  the  state  of  Georgia  to 
one  John  Stanton,  for  the  premises.  They  then  offered  and 
proposed  to  read  a  copy  deed  from  John  Stanton  to  James 
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Moore  to  the  lot  of  land,  daimant  objected  to  the  teetimonj, 
on  the  ground  that  the  probate  was  defective  in  this^  that  Henrj 
B.  Meshom,  the  subscribing  witness,  upon  whose  affidavit  alone 
the  deed  was  admitted  to  record,  did  not  testify  to  the  ezeou* 
tion  of  the  instrument.  He  swore  merely  that  he  saw  John 
Stanton,  the  feoffer,  sign  and  seal  the  conveyance,  for  the  pur* 
poses  therein  named;  and  that  he  saw  likewise  Duke  Hamilton 
and  William  A.  Mott,  the  other  attesting  witnesses,  subscribe 
their  names  as  such.  He  does  not  depose  to  the  deliveiy  of  the 
deed.  The  court  overruled  the  objection,  and  permitted  the 
paper  to  be  read  to  the  jury.  And  this  constitutes  the  first  as- 
signment of  error. 

There  can  be  no  doubt,  we  apprehend,  that  where  a  deed  ii 
recorded  which  is  not  required  by  law  to  be  recorded,  a  certi- 
fied copy  from  the  records  would  not  be  evidence  under  the 
statute  making  certified  copies  from  the  record  of  deeds  evi- 
dence. 

The  same  result  would  follow  where  the  instrument  was  re- 
quired by  law  to  be  recorded,  but  the  record  was  actually  miMie 
without  authority.  As  for  instance,  by  the  laws  of  this  state,  a 
deed  executed  in  the  presence  of  and  attested  by  a  notazy  pub- 
lic, judge  of  the  superior  court,  justice  of  the  inferior  court,  or 
of  the  peace,  and  by  one  other  witness,  is  authorissed  to  be  ad- 
mitted to  record.  But  suppose  the  registration  was  made  upon 
the  attestation  alone  of  the  magistrate,  would  it  be  pretended 
that  a  certified  copy  of  such  a  deed,  the  original  being  lost, 
could  be  read  in  evidence  in  the  courts  of  this  state?  Most 
assuredly  not. 

Indeed,  we  hold  the  general  principle  to  have  gone  to  the 
entire  extent,  although  there  may  be  some  respectable  author- 
ity the  other  way,  that  an  irregular  registration  of  a  deed  is  not 
even  notice:  Eeieter  v.  JbWner,  2  Binn.  44  [4  Am.  Dec.  417]; 
Hodgson  v.  Butts,  3  Cranch,  140;  De  WiU  v.  MouJUm,  17  Me.  418; 
Giddings  v.  Smiih,  15  Yt.  844;  Duncan  v.  Duncan,  1  Watts, 
822;  Tidd  Pr.  81;  SianUm  v.  Button,  2  Conn.  527;  PendleUm  v. 
Button,  8  Id.  406;  McNeil  v.  Magee,  5  Mason,  244;  Sigoumey  v. 
Lamed,  10  Pick.  72. 

But  the  precise  question  here  is,  whether  the  omission  to 
state,  in  the  probate  of  a  deed,  that  it  was  delivered,  or  words 
tantamount  to  that,  is  essential;  it  having  been,  in  fiict,  deliv- 
ered and  registered.  We  are  inclined  to  think,  not  without 
some  misgivings,  I  admit,  on  my  part,  that  a  probate  without 
proof  of  delivery  is  neither  a  literal  nor  substantial  compliance 
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with  the  requisitions  of  the  statute.  Where  a  deed  is  not  wit- 
nessed officially,  as  authorized  by  the  thirty-second  section  of 
the  registry  acts,  New  Dig.  172,  it  must  be  '*  proved"  by  one 
or  more  of  the  subscribing  witnesses.  Is  the  mere  statement 
upon  oath  that  the  conveyance  was  signed  and  sealed  proof  of 
its  execution  ?  Delivery  is  essential  to  the  true  execution  of  a 
deed.  It  would  seem,  therefore,  that  proof  of  delivery  was 
necessary,  before  it  could  be  legally  recorded. 

It  has  been  held,  that  if  a  deed  be  signed,  sealed,  and  de- 
clared by  the  grantor,  in  the  presence  of  the  attesting  witnesses, 
to  bo  delivered  as  his  deed,  it  is  an  effectual  delivery,  if  there 
be  nothing  to  qualify  the  delivery,  notwithstanding  the  grantee 
was  not  present,  nor  any  person  in  his  behalf,  and  the  deed  re- 
mained under  the  control  of  the  grantor:  4  Kent's  Com.,  5th 
ed.,  456,  note  a. 

Had  the  proof  of  Mesham  gone  to  this  length,  it  would  have 
been  sufficient.  It  is  true,  that  in  the  attestation  clause,  it  pur- 
ports to  be  delivered,  and  this,  it  might  be  argued,  was  equiva- 
lent to  a  formal  declaration  of  delivery  by  the  grantor.  But  it 
purports  to  have  been  signed  and  sealed  also.  If  one  of  the 
requisites,  namely,  that  of  delivery,  may  be  dispensed  with, 
why  not  either  or  both  of  the  others  ? 

The  delivery  of  a  deed  may  be  inferred  from  its  possession  by 
the  grantee,  or  from  his  possesion  of  the  land  under  the  deed. 
But  that  does  not  meet  the  difficulty.  If  the  deed  was  insuffi- 
ciently proven,  it  was  improperly  admitted  to  record;  and 
therefore  the  record,  or  copy  of  said  deed,  could  not  be  legally 
read. 

Plaintiffs  next  read  in  evidence  a  copy  deed  from  James 
Moore  to  Morgan  L.  Brown  to  the  land,  and  tendered  a  deed 
from  Brown  to  Croxton,  the  defendant  in  execution,  which  the 
claimant  objected  to  also,  on  account  of  the  defect  in  the  pro- 
bate. Henry  Johnson,  one  of  the  attesting  witnesses,  swore 
that  he  *'  saw  Brown  assign  the  within  deed,  and  that  Edmund 
D.  Holdridge  assigned  with  him  at  the  same  time,  as  a  sub- 
scribing witness."  The  objection  was  overruled,  and  the  testi- 
mony permitted  to  go  to  the  jury. 

If  the  coiurt  erred  in  suffering  a  copy  from  the  record  of  the 
lost  deed  to  be  read  in  evidence,  there  can  be  no  question  as  to 
this,  the  probate  being  still  more  defective  in  this  case  than  the 
former. 

This  mode  of  admitting  copy  deeds  from  the  records  is  a  very 
great  relaxation  of  the  common-law  rule,  and  has  been  prodno* 
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tiye  of  endless  frauds  in  this  state.  And  while  a  rigid  practice 
or  construction  would  work  inconvenience,  still  it  may  not  be 
amiss  to  remit  parties  to  original  proof,  where  the  requisites  ol 
the  statute  have  not  been  complied  with. 

The  plaintiff  tlien  offered  to  read  to  the  jury  an  alias  fi,  fa. 
under  which  the  levy  had  been  made,  issued  by  Frederick  D. 
Wimberly,  clerk  of  the  inferior  court  of  Stewart  county,  in 
January,  1846,  in  lieu  of  an  original  execution,  alleged  to  have 
been  lost  or  destroyed,  pursuant  to  an  order  passed  at  the  July 
term,  1845,  of  said  court.  This  evidence  was  objected  to,  on 
the  ground  that  the  original  fi,  fa,  was  issued  by  John  S.  Yar- 
borough,  former  clerk  of  the  inferior  court,  in  1839,  upon  a 
judgment  obtained  in  said  court,  at  the  November  term,  1839. 
And  it  was  insisted  that  a  copy  should  have  been  established, 
instead  of  issuing  an  aliQ»  fi,  fa.  But  this  objection  was  over- 
ruled, and  the  testimony  allowed. 

We  are  clear,  that  under  our  statutes  this  oZieu  execution  could 
not  properly  issue.  In  England,  the  writ  of  fieri  facias  is  not 
executable  after  the  time  to  which  it  is  returnable,  unless  kept 
open  by  special  order  of  the  court.  Here,  it  need  not  be  re- 
newed until  the  money  can  be  made,  provided  it  be  kept  alive 
by  the  proper  entries.  If  the  original  be  lost  or  destroyed,  a 
copy  should  be  established,  under  the  rules  of  court.  If  the 
execution  becomes  dormant  for  the  want  of  any  action  within 
seven  years,  and  the  judgment  has  to  be  revived,  in  that  case  an 
alias  execution  would  issue.  The  proceeding  is,  in  that  event, 
similar  to  that  at  common  law,  where  the  money  has  not  been 
made  by  the  return  term  of  the  fi.  fa, — otherwise,  a  copy  only 
should  issue  in  lieu  of  the  original. 

But  the  alias  execution  having  issnrdd  in  this  case,  by  order  of 
a  court  of  competent  jurisdiction,  it  can  not  be  collaterally  at* 
tacked  and  set  aside  while  the  judgment  of  the  court  stands. 

The  plaintiffs  having  closed  their  case,  claimant  introduced 
one  Daniel  Matheson,  who  swore  that  he  was  sheriff  of  Stewart 
county  in  1842,  and  in  that  character  raised  a  large  sum  of 
money  by  levy  and  sale  of  Gideon  H.  Croxton's  property;  and 
that  William  A.  Fort,  the  assignee  of  Shields  &  Ball,  notified 
him  to  hold  up  the  money  on  account  of  his  lien,  which  was  the 
oldest  against  the  defendant;  that  in  compliance  with  this  no- 
tice he  did  retain  the  money  until  some  time  afterwards,  when, 
with  the  consent  and  by  the  instructions  of  Fort,  he  appropri- 
ated eighty  or  a  hundred  dollars  of  the  fund. 

Claimant  exhibited  his  title  to  the  jury,  and  the  testimony 
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being  closed,  the  court  charged  the  jury,  among  other  things, 
that  forasmuch  as  the  money  was  not  brought  into  court  by  the 
execution  in  favor  of  Shields  &  Ball,  but  under  a  junior  fi.  fa., 
that  the  payment  of  the  eighty  or  one  hundred  dollars  to  the 
junior  lien,  by  Matheson,  under  the  instructions  of  Fort,  did 
not  operate  as  a  credit,  pro  tanlo,  upon  the  older  lien.  In  our 
judgment,  this  instruction  is  directly  in  the  teeth  of  Jthe  decis- 
ion of  thip  court  in  Newton  7.  Nunnally,  4  Ga.  366. 

After  the  jury  had  retired  to  their  room,  one  of  the  body  re- 
tm'ued  into  court  with  the  bailiff,  and  announced  to  the  judge 
that  he  and  his  fellow-jurors  disagreed  as  to  whether  the  execu- 
tion of  Shields  &  Ball  had  been  levied  on  Croxton's  property, 
and  mised  and  brought  the  fund  into  court,  concerning  which 
MutLeson  testified;  Cathy,  the  juror,  maintained  that  it  had 
been  If'Yied,  but  his  fellows  were  of  a  contrary  opinion.  He 
askc'l  the  judge  how  the  fact  was;  who  stated  that  there  was  no 
evidence  introduced  upon  the  trial  going  to  show  that  the  exe- 
cution of  Shields  &  Ball  had  been  levied,  or  had  brought  the 
fund  into  court.  To  which  declaration  of  the  court  counsel  for 
the  plaintiff  excepted.  See  the  act  of  the  twenty-first  of  Febru- 
ary, 1850,  Cobb's  Dig.  462. 

Record  Ooft  or  Dbsd  not  RxQinaxD  to  bb  Ricobdxd,  or  recorded 
without  Authority,  not  admissible  in  evidence:  See  OitUngs  v.  Hall,  2 
Am.  Dec.  602;  Cheney  ▼.  WcUkins,  Id.  530;  Budd  v.  Brooke,  43  Id.  821;  Lee 
V.  McUhewe,  44  Id.  498.  The  principal  case  is  cited,  arguendo,  on  the  same 
point,  in  Oardner  v.  Oranniss,  57  Ga.  554,  in  which  case  it  appeared  that  the 
original  record  of  a  deed  had  been  destroyed,  and  a  certified  copy  from  the 
record,  showing  no  probate,  having  been  produced,  it  was  held  that  the  tes- 
timony of  a  witness  who  saw  the  record  before  its  destruction  was  admissible 
to  show  that  there  appeared  upon  the  record  a  defective  probate;  and  the 
court  said  that  a  record  copy  of  a  deed  not  authorized  to  be  recorded  because 
of  a  defective  probate  certainly  did  not  rank  as  high  as  parol  evidence.  But 
though  the  probate  of  a  deed  is  not  such  as  to  entitle  it  to  record  because  it 
does  not  show  delivery,  it  is  held  in  Eaton  v.  Freeman,  63  Id.  535,  538,  that 
it  may  be  admitted  in  evidence  upon  proof  of  the  handwriting  of  the  grantor 
and  of  the  subecribiug  witnesses,  all  of  them  being  dead. 

RsQiSTRY  OF  Deed  not  Entitled  to  Record  is  kot  Notice,  as  where  the 
acknowledgment  is  defective:  Clioteau  v.  Jones,  50  Am.  Deo.  460;  Hemdon  v. 
Kimball,  Id.  406,  and  notes  thereto.  In  WiUiama  v.  Adams,  43  Ga.  411,  it 
is  held,  approving  the  doctrine  of  the  principal  case  on  this  point,  that  the 
irregular  registration  of  a  deed  is  not  notice. 

Pbobatk  of  Deed  not  Showing  Deuvery  does  not  Entitle  It  to 
Record,  or  where  the  probate  does  not  show  signing  by  the  other  subscribing 
witnesses:  AUen  v.  Holden,  32  6a.  423,  following  the  principal  case.  The 
case  is  cited  to  the  same  point  in  Eaton  v.  Freeman,  63  Id.  538,  referred  to  in 
the  first  paragraph  of  this  note.  In  IHnkins  v.  Moore,  17  Id.  64,  it  appeared 
that  the  deed  in  question  was  attested  in  the  presence  of  one  of  the  aabscrib- 
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ing  witn«88e8  and  »  jnstioe  of  the  peace,  the  attestaticm  bring  in  thii  formt 
**  In  the  presence  of,"  signed  with  the  names  of  the  witneee  and  the  justice.^ 
This  was  held  sufficient  to  entitle  the  deed  to  record,  on  the  git>nnd  that  it 
was  a  conclusion  of  law,  from  the  form  of  attestation,  that  the  witnesses  saw 
the  deed  signed,  sealed,  and  deliyered;  and  the  principal  case  was  distin- 
guished because  there  the  witness  testified  affirmatively  to  the  signing  and 
sealing,  but  said  nothing  as  to  the  delivery,  the  presumption  being  from  snob 
omission  that  he  did  not  see  any  delivery. 

DsLiYSBT  OF  Deed,  What  is  or  is  not  SumcisiiT:  See  MerrUU  v. 
Swift,  46  Am.  Dec.  316;  Lady  Superior  v.  McNamara,  49  Id.  184;  Boody  v. 
Davis,  61  Id.  210;  Blight  v.  Sehench,  Id.  478;  Wood  v.  Ingraham,  Id.  671,and 
cases  cited  in  the  notes  thereto. 

DsLiVKaT  OF  DsxD  MAT  BB  IiTFBBBXD  from  ftots  without  woids,  or  wordi 
without  acts,  or  from  both  words  and  acts,  or  from  droumstanoes:  Verplanck 
v.  Sterry,  7  Am.  Deo.  848;  Hughes  v.  JKosten,  20  Id.  230;  Wood  v.  Ingraham, 
61  Id.  671,  and  notes. 

Dblhtebt  of  Dbxd  mat  bb  P&esumbd  fbom  PoflSBaBZOir  of  it  by  ths 
grantee  or  one  claiming  under  it:  Boody  r.  Dama,  61  Am.  Dec  210;  jETtncf  « 
Heirs  v.  ScoU^  Id.  606;  BUtek  v.  TkomUm,  90  Qa.  870,  380,  citing  the  princi- 
pal case. 

lasuANOB  OF  Aliab  BzBOunoN  WHKBB  Obiginal  18  L08T  was  held,  in 
Kellogg  v.  Bueldett  17  Qa.  187,  to  be  erroneous,  the  proper  practice  being  to 
estabUsh  a  copy,  citing  the  principal  case;  but  it  was  further  held,  that  al- 
though a  writ  called  an  alkuji.  /a.  was  issued  by  order  of  the  court,  yet  if 
the  order  showed  on  its  face  that  the  design  was  merely  to  establish  a  copy, 
it  was  sufficient. 

That  Bldbb  Bxboution  Gbbditob  Ck>M8iNTiNo  to  Appuoatioh  to 
JxTNiOB  Wbit  of  money  made  on  execution  extinguishes  his  lien  pro  ianto,  if 
third  persons  are  prejudiced  thereby,  is  held,  citing  Rushin  v.  Shields,  in 
Shnmons  ▼.  Gales,  56  6a.  610.  The  case  is  cited  to  the  same  point  in  Tarver 
V.  Ellison,  67  Id.  68,  but  it  is  said  that  it  is  an  extinguishment  only  pro  tanto 
as  to  third  persons,  *'  as  much  as  to  say,  it  is  not  extingubhed  if  there  be  any 
other  property  on  which  it  can  go,  and  it  would  not  have  been  paid  off  en- 
tirely if  it  had  got  the  money.'* 

EzFBESSiON  OF  OPINION  BT  CouBT  ON  Fagts,  or  as  to  what  the  evidence 
goes  to  prove,  whether  ground  for  reversal:  See  TroviUo  v.  TUford,  31  Am. 
Dec.  484;  Phillips  v.  Kingfield,  30  Id.  760;  Potis  v.  House,  60  Id.  329;  Wilson. 
Huston,  63  Id.  138;  Beverley  v.  Ihirhe,  54  Id.  351,  and  notes.  The  section 
of  the  Georgia  statute  of  February  21,  1850,  referred  to  in  the  principal  case 
on  this  point,  was  as  follows:  '*  That  from  and  after  the  passage  of  this  act  it 
shall  not  be  lawful  for  any  or  either  of  the  judges  of  the  several  superior 
courts  of  this  state,  in  any  court,  whether  civil  or  criminal,  or  in  equity, 
during  its  progress,  or  in  his  charge  to  the  jury,  to  express  or  intimate  his 
opinion  as  to  what  has  or  has  not  been  proved,  or  as  to  the  guilt  of  the 
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Alexander  v.  Dorset. 

[13  QWOBQIA,  12.] 
OSBTBUOnON  OF  BUILDINO  BY  FlRB  DbstROTS  InTEKBST  OF  LbSUE  OF  Onk 

Room  therein,  and  a  re-entry  by  the  owner  of  the  building  for  the  pur- 
pose  of  rebuilding  is  no  eviction  of  such  leasee  so  as  to  defeat  an  action 
for  rent. 

Assumpsit  on  a  note  for  rent  of  a  store-house  in  a  certain  brick 
building  containing  various  rooms.  The  defense  was  an  evic- 
tion. The  facts  were  that  the  building  having  been  wholly  de- 
stroyed by  fire,  the  lessor  entered  during  the  term  to  rebuild. 
The  decision  below  was  in  favor  of  the  plaintiff,  and  the  defend- 
ant brought  error. 

Sima  and  Burch,  for  the  plaintiff  in  error. 
Olenn  and  Thrasher,  for  the  defendant  in  error. 

By  Court,  Lumpkin,  J.  This  was  an  action  of  aagumpsU, 
brought  on  a  promissory  note  given  for  the  rent  of  a  store-room, 
commonly  called  the  drug  store,  in  the  town  of  Griffin.  The 
defendant  sought  to  avoid  payment  upon  the  ground  that  the 
plaintiff  had  entered  upon  the  premises  and  evicted  him  there- 
from before  the  expiration  of  the  term. 

Without  deciding  upon  all  of  the  errors  alleged  to  have 
been  committed  on  the  trial  of  this  cause,  we  feel  warranted  by 
{he  testimony  in  assuming  that  the  note  sued  on  was  given  for 
the  rent  of  a  store-room  in  a  building  consisting  of  several 
stories  and  divers  apartments.  And  the  proof  showing  that  the 
whole  building  was  destroyed  by  fire,  the  lessee's  whole  interest 
in  the  property  is  gone.  And  it  was  no  eviction  in  the  landlord 
to  re-enter  before  the  expiration  of  the  term  for  the  purpose  of 
zebuilding. 

To  rent  land  is  one  thing,  but  to  rent  a  room  in  the  second  or 
any  other  stoiy  of  a  house  is  another  and  quite  a  different  thing. 
By  the  former ,  the  land  itself  passes;  by  the  latter,  nothing  but 
what  comes  strictly  within  the  meaning  of  the  contract,  and  that 
is  the  room,  together  with  the  use  of  a  common  privy,  wood- 
house,  or  any  other  convenience  appurtenant  to  the  building. 
But  when  the  whole  is  destroyed  by  fire,  it  never  was  intended 
by  the  parties  to  prevent  the  proprietor  from  re-entering  the 
premises  for  the  purpose  of  reconstructing  the  row  or  block 
upon  the  ground  where  the  former  stood:  Woodfall's  Landlord 
and  Tenant,  151. 

Judgment  affirmed. 
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Destruction  of  Leased  Pbemtsbs  by  Fire,  Effect  of:  See  Stoetwell  ▼. 
Hunter^  45  Am.  Dec.  220,  and  note.  The  principal  case  is  cited  and  ap- 
proved on  the  point  that  where  one  leases  a  single  room  in  a  building,  the 
destniction  of  the  building  destroys  his  interest,  in  MeMiUan  r.  Solomon^  42 
Ala.  362,  and  Pope  y.  Garrard,  39  Ga.  475. 


MARflHALTi   V.  MeAKB. 

[13  OBoaou,  61.] 

Objbotion  of  MniAiYABionsNBSB  IS  DiBOOURAOXO  by  the  oonrfei  where  it 
would  defeat  instead  of  promote  the  ends  of  justice. 

Ko  Gbneiull  Rule  Eznra  for  Dscidino  when  Bill  is  MuiffiFABiovi^ 
but  it  must  be  left  to  the  discretion  of  the  court  in  each  case. 

Bill  is  Multifabious  Which  Demands  Sbvxeal  DnriNcr  Matters  d 
distinct  natures  of  several  defendants,  or  several  entirely  unconnected 
matters  of  one  defendant,  as  where  the  assignee  of  a  bond  for  the  con> 
veyanoe  of  land  files  a  bill  against  his  assignor  and  the  original  vendor 
to  remodel  and  enforce  the  agreements  between  the  defendants  and  be- 
tween the  complainant  and  his  assignor,  and  claims  also  of  the  original 
Yendor  compensation  for  holding  over,  and  for  removing  fences  and 
manure,  etc 

AsnoNMBMT  OF  Meri  Eioht  to  File  Bill  in  Equitt,  the  assignor  having 
no  substantial  possession  or  capability  of  personal  enjoyment,  is  void  as 
against  public  policy,  as  where  the  holder  of  a  contract  to  convey  land, 
eta,  on  certain  terms,  attempts  to  assign  the  same  after  a  breach,  none 
of  the  purchase  money  having  been  paid,  and  the  vendor  being  still  in 
possession. 

WAxn  OF  VioiLANOB  IS  Bar  TO  BsLiSF  IN  Equitt  as  well  as  at  law,  as 
where  one  takes  an  assignment  of  a  contract  after  sundry  breaches,  of 
which  he  might  have  known  if  he  had  used  ordinary  diligence,  and 
then  seeks  compensation  therefor,  or  pays  certain  notes  fonning  the  con- 
sideration of  the  assigned  contract,  with  full  knowledge  or  means  oi 
knowledge  that  they  were  drawn  for  too  much,  and  then  seeks  repay- 
ment  of  the  overplus 

Bill  to  remodel  certain  agreements  to  obtain  compensatioD 
for  breaches,  etc.  Demurrer  to  the  bill  sastained  and  the  oom« 
plainant  brought  error.     The  facts  appear  from  the  opinion. 

Warren  and  Franks^  for  the  plaintiff  in  error. 

KiUen  and  Bogen^  lor  the  defendants  in  error. 

By  Court,  Lumfkdi,  J.  This  was  a  bill  filed  by  Madison 
Marshall,  against  Matthew  H.  Means  and  Ephraim  Eendrick. 
Ifc  charges,  that  on  the  sixth  of  January,  1849,  Eendrick  bought 
of  Means  lot  of  land  No.  176,  in  the  thirteenth  district  of 
Houston  county;  that  Eendrick  took  from  Means  his  bond  fox 
titles;  that  the  consideration  of  the  bond  was  one  thousand  two 
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hundred  dollars,  one  half  due  January  1, 1850,  and  the  other 
half  twelve  months  thereafter;  that  in  connection  with  and  as 
part  of  the  land  trade,  Means  sold  Kendrick  a  cotton-gin  at 
seventy  dollars,  and  agreed  to  have  certain  additions  made  to 
the  dwelling-house;  the  lumber  and  nails  with  which  to  con- 
struct these  improvements  being  estimated  at  fifty  dollars;  that 
the  consideration  of  the  gin,  lumber,  and  nails  was  included 
in  the  land  notes,  and  made  in  all,  one  thousand  three  hundred 
and  twenty  dollars,  to  be  divided  into  two  notes  of  six  hundred 
and  sixty  dollars  each.  That  instead  of  the  notes  being  given, 
each  for  that  amount,  one  of  them  was  for  six  hundred  and 
seventy-eight  dollars,  and  the  other  for  six  hundred  and  eighty 
six  dollars  and  ninety-five  cents;  that  as  a  part  of  the  land  trade, 
Means  was  to  clear  and  to  cultivate  twelve  acres  of  land,  which 
at  the  time  was  under  fence.  That  the  improvements  on  the 
house  and  the  clearing  the  land  was  to  be  done  in  1849,  and 
possession  to  be  delivered  the  first  of  January  thereafter;  that 
in  executing  the  bond,  all  that  part  of  the  contract  in  relation 
to  the  improvement  of  the  house,  clearing  of  the  land,  the  gin, 
lumber,  and  nails,  was  by  mistake  or  fraud  left  out  of  the  agree- 
ment. 

That  on  the  tweniy-sixth  of  December,  1849,  Marshall,  the 
complainant,  bought  of  Kendrick  the  land,  and  took  an  assign- 
ment of  the  bond  for  titles,  and  assumed  the  payment  of  the 
notes  given  by  Kendrick  to  Means.  The  original  bill  charges 
that  the  complainant,  '*  confiding  in  the  statements  and  assur- 
ances of  Kendrick,  was  induced  to  make  said  contract,  and 
promises  and  agrees  to  take  up  the  note,"  but  in  the  amended 
bill  he  states  that  but  for  the  assurances  of  Means,  that  the 
facts  set  forth  in  the  bill  were  true,  he  would  not  have  made 
this  bargain.  The  bill  further  states,  what  appears  by  inspec- 
tion to  be  true,  that  the  assignment  of  Kendrick  of  the  bond 
omitted  to  specify  the  terms  of  the  contracts,  both  between  him- 
self and  Kendrick,  and  between  Kendrick  and  Means. 

That  the  complainant  has  paid  off  the  notes,  which  he  found 
transferred  to  a  third  person.  The  bill  does  not  admit  that  he 
has  received  a  deed,  but  it  is  to  be  inferred  that  he  has.  On  the 
first  of  March,  1850,  he  obtained  possession  of  the  premises; 
that  before  he  left  the  land,  Means  hauled  off  forty  loads  of  lot 
and  stable  manure,  and  two  thousand  fence-rails. 

The  bill  seeks  to  remodel  the  contracts  between  Means  and 
Kendrick,  and  Kendrick  and  complainant;  and  prays  that  Means 
be  decreed  to  pay  the  value  of  clearing  the  twelve  acres  of  land, 
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the  additions  to  the  house,  the  lumber  and  nails,  the  mistake  of 
forty-four  dollars  and  ninety-five  cents  in  the  amount  for  which 
the  notes  were  given;  also,  fifty  dollars  rent,  for  holding  over 
the  land  for  two  months,  together  with  the  value  of  the  manure 
and  rails  hauled  off  by  Means,  while  he  held  possession  in  1850. 
"  Or  if  on  the  coming  in  of  the  answer  and  the  submission  of  the 
proofs,  on  investigation,  it  should  appear  that  all  the  charges 
in  said  bill  are  false,  that  then  the  said  Eendrick,  for  his  fraud, 
be  required  and  compelled  to  make  due  and  adequate  compen- 
sation for  his  default  in  the  premises." 

To  this  bill  a  demurrer  was  filed,  on  two  grounds:  1.  Because 
it  was  multifarious;  2.  For  want  of  equity.  Is  this  bill  mul- 
tifarious ?  We  think  so,  most  clearly,  unless  indeed  parties  are 
permitted  to  include  in  the  same  proceeding  any  and  all  matters 
of  controversy  which  exist  between  them.  I  am  aware  that  the 
courts  always  discourage  the  objection  of  multifariousness, 
where  instead  of  advancing,  it  would  defeat  the  ends  of  justice. 
And  that  there  is  no  general  rule  by  which  to  determine 
whether  a  bill  is  multifarious  or  not;  but  it  must  be  left  to  the 
discretion  of  the  court,  under  the  circumstances  of  the  case. 

Still,  we  understand  the  doctrine  to  be,  to  this  extent,  well 
settled:  that  a  complainant  is  not  permitted  to  demand  sev* 
eral  distinct  matters  of  distinct  natures  of  several  defendants, 
nor  several  matters  perfectly  unconnected  against  one  defendant. 

Now,  conceding  that  all  the  other  matters  of  complaint  grew 
out  of  the  original  contract,  and  are  germane  to  it,  what  has  the 
rent  which  is  claimed  for  the  occupation  of  the  premises  by 
Means,  for  two  months  after  the  time  when  he  should  have  de- 
livered them  up,  to  do  with  the  first  agreement  ?  or  the  manure 
and  fence-rails,  which  are  alleged  to  have  been  hauled  off? 
And  what  has  Kendrick  to  do  with  these  grievances  committed 
by  Means?  So  far  from  Means  and  Kendrick  being  chargeable 
as  confederates,  their  interests  are  directly  antagonistic  to  each 
other,  and  the  prayer  is  in  the  alternative,  that  if  the  testimony 
shall,  on  the  trial,  not  be  sufiicient  to  convict  the  one,  that  a  re- 
covery may  be  had  against  the  other. 

As  to  ihe  holding  over  by  Means  for  two  months,  and  the 
removal  of  the  manure  and  the  rails,  Marshall  has  an  ample 
remedy  at  law,  provided  he  has  a  title  to  the  land.  He  nowhere 
avers  that  he  has  not;  and  it  was  necessary  to  make  this  allega- 
tion before  he  could  ask  the  aid  of  a  court  of  equity.  But  it  is 
clearly  inferable  from  the  bill  that  he  has  a  deed.  He  took 
possession  of  the  premises  in  March,  1850.    He  states  in  one 
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place  that  he  could  not  induce  Means  to  moke  him  a  convey- 
ance  without  paying  up  the  whole  amount  of  the  notes,  which 
he  avers  he  has  done.  While  setting  forth  the  specific  injuries 
received  at  the  hands  of  Means,  for  failing  to  perform  his  vari- 
ous undertakings,  and  the  amount  of  damages  accruing  to  the 
complainant  from  each,  he  does  not  complain  of  his  failure  to 
execute  titles  as  one  of  them;  nor  does  he  pray  for  titles  to  be 
decreed.  The  conclusion  is  inevitable  that  he  has  them.  And 
if  so,  then  the  common-law  remedy  is  complete  for  the  injuries 
complained  of,  other  than  those  arising  out  of  the  original 
agreement. 

But  without  dwelling  longer  upon  the  question  of  multifari- 
ousness, is  there  any  equity  in  this  bill  ?  We  think  not.  The 
alleged  breaches  had  all  accrued  prior  to  the  time  when  the 
purchase  was  made  by  Marshall  of  Kendrick.  The  contract 
between  Means  and  Kendrick  was  made  the  sixth  day  of  Janu- 
ary, 1849.  All  that  was  promised  to  be  done  was  to  be  per- 
formed during  that  year,  and  possession  delivered  the  first 
day  of  January  following.  Marshall  bought  of  Kendrick  the 
twenty-sixth  of  December,  1849,  while  Means  was  still  in  pos- 
session of  the  premises,  and  before  the  notes  given  for  the  pur- 
chase money  were  paid,  or  any  part  of  them.  The  assignment, 
under  these  circumstances,  could  not  be  made.  It  is  contrary 
to  public  policy,  and  savors  of  the  character  of  maintenance:  2 
Story's  Eq.  Jur.,  sec.  1040. 

It  is  a  bare  right  to  file  a  bill  in  equity.  Before  such  an  in- 
terest can  be  assigned,  so  as  to  give  the  assignee  a  Iocils  standi 
in  judicio  in  chancery,  the  party  assigning  such  right  must 
have  some  substantial  possession,  and  some  capability  of  per- 
sonal enjoyment,  and  not  a  mere  naked  right  to  maintain  a  suit: 
2  Story's  Eq.  Jur.,  sec.  1040. 

In  Prosaer  v.  Edmcmds,  1  You.  &  Coll.  481,  496,  499,  Lord 
Abinger  said:  ''The  assignee  purchases  nothing  but  a  hostile 
right,  to  bring  parties  into  a  court  of  equity,  as  defendants  to  a 
bill  filed  for  the  purpose  of  obtaining  the  fruits  of  his  purchase. 
What  is  this  but  the  purchase  of  a  mere  right  to  recover?  It  is  a 
rule,  not  of  our  law  alone,  but  that  of  all  countries,  thafc  the  mere 
right  of  purchase  shall  not  give  a  man  a  right  to  legal  remedies. 
The  contrary  doctrine  is  nowhere  tolerated,  and  is  against  good 
policy.  All  our  cases  of  maintenance  and  champerty  are 
founded  on  the  principle,  that  no  encouragement  should  be 
given  to  litigation  by  the  introduction  of  parties  to  enforce 
those  rights  which  others  are  not  disposed  to  enforce.     There 
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are  many  oases  where  fhe  acts  charged  may  not  amount  pre- 
cisely to  maintenance  or  champerty;  yet  of  which,  upon  gen- 
eral principles,  and  by  analogy  to  snch  acts,  a  court  of  equity 
will  discourage  the  practice." 

Lord  Abinger  continues:  "  Mr.  Gridlestone  was  so  obliging 
as  to  furnish  me  with  a  case,  that  of  Wood  y.  DowneSy  18  Yes. 
120,  in  which  it  appears  to  me  that  the  principle  laid  down  by 
Lord  Eldon  goes  the  full  length  of  supporting  the  judgment  of 
allowing  this  demurrer.  That  was  a  bill  filed  to  set  aside  cer- 
tain conveyances,  which  it  was  alleged  were  obtained  by  the 
defendant  in  consequence  of  his  situation  of  solicitor  to  the 
plaintiff;  the  estate  comprised  in  the  conveyance  not  being  in 
their  possession  at  the  time,  but  subject  to  litigation.  Lord 
Eldon,  in  decreeing  relief,  adopted  not  only  the  ground  that 
the  parly  was  the  solicitor  for  the  plaintiffs,  but  that  the  trans- 
action was  contrary  to  good  policy.  He  said:  'The  objection, 
therefore,  is  not  merely  that  which  flows  out  of  the  relation  of 
attorney  and  client,  but  upon  the  fact  that  this  was  the  pur- 
chase of  a  title  in  litigation,  with  reference  to  the  law  of  main- 
tenance and  champerty; '  and  he  accordingly  decreed  the  convey- 
ance to  be  set  aside,  on  the  ground  of  litigated  title.  Here  the 
proceeding  is  the  converse  of  that  in  Wood  v.  Dovmes,  It  is 
not  to  set  aside  the  conveyance  in  question,  but  to  establish  it. 
The  principle  is  the  same  in  both  cases." 

But  there  is  another  principle  upon  which  relief  should  be 
refused  the  complainant.  Neither  equity  nor  law  will  assist 
those  who  neglect  to  take  care  of  themselves.  VigiUirUibws  non 
dormientibus  jura  aubveniunt  is  one  of  the  earlier  maxims  which 
we  learn,  both  at  the  bar  and  from  the  books.  The  whole  doc- 
trine of  limitations  is  built  upon  it.  Why  did  not  Mr.  Marshall 
see  whether  or  not  the  things  which  were  to  have  been  done 
during  the  year  1849  were  done  the  last  of  that  year,  when  he 
purchased?  He  does  not  allege  any  misrepresentation,  either 
by  Means  or  Kendrick,  as  to  the  execution  of  the  contract,  or 
that  his  confidence  was  abused  in  this  matter.  Why  did  he  not, 
on  the  tweniy-sixth  of  December,  1849,  examine  and  see  whether 
the  additions  to  the  house  had  been  constructed  in  a  workman- 
like manner,  and  whether  the  twelve  acres  of  land  had  been 
cleared  and  rendered  fit  for  cultivation?  These  were  matters 
open  to  the  eyes  of  the  commonest  observer.  And  if  they  were 
not  already  done  when  he  made  the  purchase,  they  never  could 
be,  for  the  time  had  arrived  when,  according  to  the  agreement, 
possession  was  to  be  delivered  of  the  premises.     He  is  guilty  of 
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the  grossest  negligence  on  his  part,  and  assigns  no  excuse  what- 
eTer  for  it.  It  is  not  pretended  that  any  artifice  was  resorted  to, 
either  to  divert  his  attention  or  prevent  him  from  making  the 
necessary  inquiry  or  examination. 

Again,  when  he  went  to  pay  the  notes,  and  discovered  that 
they  were  drawn  for  forty-four  dollars  and  ninety-five  cents  too 
much,  why  did  he  not  at  once  repudiate  the  contract?  Even  an 
express  warranty  is  no  protection  against  visible  defects  in  ^per- 
sonal property.  A  party  having  eyes  must  see,  or  take  the  con- 
sequences. 

In  no  view,  therefore,  which  we  can  take  of  the  case  can  this 
bill  be  sustained. 


AasiOKABiUTT  OF  Merb  Rioht  to  File  Bnx  in  Egurrr. — ^The  rule  of  th« 
ancient  oommon  law  forbidding  the  assignment  of  choses  in  action  never  was 
the  mle  in  equity,  but  in  that  forum  things  resting  in  action  were,  in  general, 
equally  assignable  with  things  in  possession :  3  Pomeroy  £q. ,  sec.  1270;  Bisph. 
£q.,  sec.  164;  2  Story  Eq.,  sec.  1040;  Thailhimer  v.  Brinckerhoff,  15  Am.  Dec 
312.  But  even  in  equity  a  mere  litigious  right,  such  as  a  right  to  sue  in  equity 
to  redress  a  fraud,  was  not  assignable,  because  it  tended  to  promote  litigation 
and  savored  of  maintenance:  Adams  Eq.  54;  2  Spence  Eq.  868;  1  Pars.  Cont. 
225;  2  Story  Eq.  Jur.,  sec.  1040  b;  Pomeroy  on  Rem.,  sec  153;  3  Pomeroy 
Eq.,  sec  1276;  Bisph.  Eq.,  sec.  166.  Thus  the  bare  right  of  a  grantor  to 
avoid  a  deed  for  fraud  in  obtaining  it  is  not  assignable:  Prosaer  v.  Edmonds, 
1  You.  &  Coll.  481;  Norton  v.  TuUle,  60  111.  130;  Morria  v.  Morris,  5  Mich. 
171;  Brush  v.  Swe^i,  38  Id.  574;  Dickinson  v.  Seaver,  44  Id.  624;  SmUh  v. 
Harris,  43  Mo.  557;  Crocker  v.  Bellangee,  6  Wis.  645.  Therefore,  where  a 
son  being  entitled  to  a  certain  property  under  his  father's  will  assigned  the 
whole  of  that  property,  except  a  reversionary  interest  in  the  funds,  to  his 
father's  executor,  for  value,  and  afterwards  assigned  his  whole  interest  under 
the  will,  including  the  reversionary  interest,  to  another  person,  it  was  held 
that  the  latter  could  not  maintain  a  bill,  in  which  the  son  refused  to  join, 
against  the  father's  executor  to  set  aside  the  prior  assignment  on  the  ground 
of  fraud  committed  by  such  executor:  ProsserY,  Edmonds,  1  You.  &  Coll.  481. 
It  that  case  Lord  Abinger  said:  '*  Where  an  equitable  interest  is  assigned,  it 
appears  to  me  that  in  order  to  give  the  assignee  a  locus  standi  in  a  court  of 
equity,  the  party  assigning  that  right  must  have  some  substantial  possession, 
some  capability  of  personal  enjoyment,  and  not  a  mere  naked  right  to  overset 
a  legal  instrument."  Further  on,  in  the  same  opinion,  he  says:  *'  It  has  been 
the  opinion  of  some  learned  persons,  that  the  old  rule  of  law,  that  a  chose  in 
action  is  not  assignable,  was  founded  on  the  principle  of  the  law  not  permit- 
ting a  sale  of  a  right  to  litigate.  That  opinion  is  to  he  met  with  in  Sir  Will- 
iam Blackstone  and  the  earlier  reporters.  Courts  of  equity,  it  is  true,  have 
relaxed  that  rule,  but  only  in  the  cases  which  I  have  mentioned,  where 
something  more  than  a  mere  right  to  litigate  has  been  assigned.  Where  a 
valuable  consideration  has  passed,  and  the  party  is  put  in  possession  of  that 
which  he  might  acquire  without  litigation,  there  oourts  of  equity  will  allow 
the  assignee  to  stand  in  the  right  of  the  assignor.  This  is  not  that  case. 
Robert  Todd  [the  son],  when  he  assigned,  was  in  possession  of  nothing  bat  a 
taem  naked  right.  He  could  obtain  nothing  without  filing  a  bilL  No 
Am.  Dm.  Vol.  LYI— 39 
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can  be  found  which  decideB  that  snch  a  right  can  be  the  subject  of  aflsignmeut, 
either  at  law  or  in  equity.  **  Qther  quotations  from  Lord  Abinger's  opinion  are 
given  in  the  principal  case. 

In  De  HoyfUon  v.  Moriey,  L.  R.,  2  Ch.  App.  164,  it  appeared  that  Money, 
the  defendant,  claimed  a  right  in  certain  land  under  a  lease  from  one  Cotton. 
The  plaintiff  entercil  into  a  contract  with  Cotton  for  the  purchase  of  the  land, 
without  reservation,  except  as  to  the  disputed  claim  of  Money  under  the  said 
lease  alleged  in  the  plaintiff's  bill  to  have  been  obtained  by  concealment,  sur- 
prise, and  undue  influence,  and  the  said  Cotton  agreed  to  permit  and  afford 
to  the  plaintiff  every  facility  for  filing  a  bill  to  set  aside  the  said  lease;  and 
it  was  held  that  the  plaintiff  had  no  locum  standi  to  maintain  a  bill  against 
Money  to  set  aside  the  lease.  In  that  case,  Sir  G.  J.  Turner,  Li  J.,  in  de- 
livering the  opinion,  said :  "  I  do  not  say  that  what  appears  in  this  case  amounts 
in  strictness  to  champerty  or  maintenance,  nor  do  I  even  say  that  there  may 
not  be  cases  in  which  a  purchaser  who  has  completed  his  contract  may  be 
well  entitled  to  impeach  a  title  founded  upon  fraud  committed  upon  his  ven- 
dor; but  I  do  not  hesitate  to  say  that,  in  my  opinion,  the  right  to  complain 
of  a  fraud  is  not  a  marketable  commodity,  and  that  if  it  appears  that  ao 
agreement  for  purchase  has  been  entered  into  for  the  purpose  of  acquiring 
such  a  right,  the  purchaser  can  not  call  upon  this  court  to  enforce  specifio 
performance  of  the  agreement.  Such  a  transaction,  if  not  in  strictness 
amounting  to  maintenance,  savors  of  it  too  much  for  this  'court  to  give  its 
aid  to  enforce  the  agreement.*'  In  Norton  v,  Tuttle,  60  111.  190,  it  appeared 
that  the  plaintiff  held  a  power  of  attorney,  by  way  of  assignment,  from  a 
certain  party  to  maintain  a  bill  against  the  defendant  to  set  aside  a  certain 
conveyance  obtained  by  the  defendant  as  guardian  of  the  plaintiffs  assignor, 
on  the  ground  of  undue  influence  in  obtaining  it,  and  it  was  held  that,  not- 
withstanding the  assignment,  the  assignor  might  dismiss  a  suit  begun  by  the 
plaintiff  to  set  aside  said  conveyance,  because  the  right  to  sue  was  not  assign- 
able. So  in  Milwaukee  and  Mirmeaota  R,  B,  Co,  v.  MUtoaubee  and  Wettem 
B,  B.  Co.,  20  Wis.  174«  a  right  of  action  to  set  aside  a  release  from  the  ob- 
ligation of  a  covenant,  on  the  ground  that  the  release  was  fraudulently  pro- 
cured, was  held  not  to  be  assif^nable.  So  iu  Morrison  v.  Deaderickf  10 
Humph.  342,  a  right  to  maintain  a  bill  to  recover  money  fraudulently  ex- 
torted under  a  pretext  of  a  sale  of  goods  was  held  not  assignable.  So  an  ad- 
ministrator's statutory  right  to  set  aside  a  fraudulent  conveyance  by  his  in- 
testate  was  held  not  assignable,  in  Morris  v.  Morris,  5  Mich.  171.  A  right 
to  sue  trustees  of  a  trust  fund  for  interest  and  profits  of  the  fund  is  held  not 
to  be  assignable,  in  Hill  v.  Boyle,  L.  R.,  4  Eq.  260. 

Notwithstanding  the  doctrine  laid  down  in  the  cases  above  cited,  it  is  held 
that  a  subsequent  grantee  of  property,  previously  conveyed  by  a  deed  voida- 
ble in  equity,  may  maintain  a  bill  to  set  aside  such  prior  conveyance:  Dick- 
inson V.  Burrell,  L.  R.,  1  £q.  337.  So  it  is  held  that  an  assignee  for  the 
benefit  of  creditors  of  an  insolvent  debtor  may  maintain  a  bill  to  set  aside  a 
prior  conveyance  or  assignment  by  the  debtor  on  the  ground  of  fraud  practiced 
by  the  grantee  or  assignee:  McMdhon  v.  Allen,  35  N.  Y.  403.  In  both  the 
cases  last  cited,  Prosser  v.  Edmonds,  1  You*.  &  Coll.  481,  is  distinguished,  on 
the  ground  that  in  th^it  case  there  was  an  assignment  of  a  bare  right  to  sue. 
In  Dickinmi  v.  Burrell,  L.  R.,  1  Eq.  333,  Lord  Romilly  says:  <*  The  distinction 
is  this:  if  James  Dickinson  [tho  assignor]  had  sold  or  conveyed  the  right  to 
sue  to  set  aside  the  indenture  of  December,  1860,  without  conveying  the 
property  or  his  interest  in  the  property  which  is  the  subject  of  that  indent- 
ore,  that  would  not  have  enabled  the  grantee,  A.  B.,  to  maintain  this  bill; 
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but  if  A.  B.  had  bought  the  whole  of  the  interest  of  Jamca  Dickinson  in 
the  property,  then  it  would.  The  right  of  suit  is  a  right  incidental  to  the 
property  conveyed;  nor  is  it  in  my  opinion  a  right  which  is  only  incidental 
to  the  property  when  conveyed  as  a  whole,  but  it  is  incidental  to  each  inter- 
est carved  out  of  it." 

With  all  due  deference  to  the  opinions  of  Lord  Romilly  and  of  other 
judges  holding  to  a  similar  view,  it  seems  to  us  that  the  distinction  between 
an  assignment  of  a  right  to  sue  to  set  aside  a  fraudulent  conveyance,  and  a 
Bubsetiuent  conveyance  of  the  same  property  with  an  incidental  right  to  set 
aside  the  prior  fraudulent  conveyance,  is  simply  the  distinction  between  twee- 
dledum and  tweedledee.  What  can  be  the  substantial  difference  between  the 
assignment  of  a  right  to  acquire  property  by  setting  aside  a  fraudulent  con- 
veyance of  it,  and  an  assignment  or  conveyance  of  the  property  with  an  in- 
cidental right  of  setting  aside  the  prior  fraudulent  conveyance  ? 

In  8mWi  V.  Harris,  43  Mo.  557,  it  is  held  that  although  the  right  to  set  aside* 
conveyance  for  fraud  is  not  assignable,  yet  if  the  assignee's  right  to  the  property 
does  not  depend  upon  the  assignment,  but  if  he  is  already  in  possession  under 
a  prior  conveyance,  and  merely  takes  a  quitclaim  deed  to  cure  his  title,  he 
may  sue  to  set  aside  a  prior  conveyance  for  fraud.  In  Marvin  v.  Jjiglia,  39 
How.  Pr.  329,  it  is  decided,  contrary  to  the  doctrine  of  some  of  the  cases 
above  cited,  tiiat  a  right  of  action  to  set  aside  an  assignment  of  a  mortgage 
on  the  ground  of  fraud,  and  to  recover  back  the  money  received  thereon,  is 
assignable. 

BuTiNO  or  Thimos  in  Litioatiom  or  Dokmant  Titles:  See  the  note  to 
ThaUMmer  v.  Brinckerhoff,  15  Am.  Dec.  321. 

MuLTiFABionsiirsss,  What  Ck)NSTiTDTis:  See  the  note  to  FeUows  v.  /W- 
iotos,  15  Am.  Dec.  427;  Worthy  v.  Johmon,  52  Id.  399,  and  oases  cited  in  the 
note  thereto.  The  doctrine  of  the  principal  case  on  this  point  is  approved  in 
Dewberry  v.  Shannon,  59  Ga.  318. 


Weight  v.  Hioes. 

[12  asoBOlA,  166.1 

GoMMOK-LAW  Bulk  as  to  Leoitimact  or  Offspring  bom  in  wedlock  was 
that  if  a  wife  had  issue  while  her  husband  was  within  the  four  seas,  thaA 
is,  within  the  jurisdiction  of  the  king  of  England,  such  issue  was  oondu- 
sively  presumed  to  be  legitimate,  except  upon  proof  of  the  husband's  im- 
potence; but  in  modem  times  the  severity  of  this  rule  has  been  abro- 
gated, and  the  legal  presumption  of  the  husband's  access,  in  such  a  case^ 
may  be  controverted  by  other  direct  or  presumptive  evidence. 

Cbhj)  Born  Three  MoirrHs  after  Mother's  Marriage  is  Presuiced 
Legitimate,  but  this  presumption  may  be  robutted  in  either  a  civil  or 
criminal  case  by  evidence  of  non-access  or  other  proof,  either  by  the  hus- 
band or  by  any  other  person  having  an  interest  in  contesting  the  legiti* 
macy. 

Heir  can  be  Disinherited  Onlt  bt  Express  Devise  or  Negbssart  Im- 
plication so  strong  that  a  contrary  intention  can  not  be  supposed. 

Intent  to  Disinherit  Ueir  is  Essential  to  raise  an  estate  by  implication, 
the  presumption  being,  in  the  absence  of  plain  words  in  the  will  to  the 
contrary,  that  the  testator  intended  that  his  property  should  go  in  tha 
legal  channel  of  descent. 
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OointTS  CAir  not  Oivb  Emcr  to  Will  Covtrabt  to  Plaiv  Tbrks  of  it» 

upon  a  mere  conjecture  aa  to  the  intentioii. 
Though  Ihteht  to  Bisikhxbit  Hbib  Appsabs,  it  Ebtatb  m  hot  Dxvsud 

to  some  other  person  the  law  casta  it  upon  the  heir. 
▲llboations  in  Bill  Sickkiko  to  Bastakdizk  Alleokd  Heib  of  a  de- 
cedent, bom  three  months  after  the  mother's  marriage,  are  insofficient  if 
the  illegitimacy  is  not  expressly  charged,  and  if  it  is  not  alleged  that  no 
interoonrse  had  ever  taken  place  between  the  hnsband  and  wife  before 
marriage. 

Bill  filed  by  the  complainant  as  administrator  of  Jemima 
Culpepper,  deceased,  against  the  defendant  as  administrator, 
and  administrator  de  honia  rum  cum  testamento  amiesco,  of  Daniel 
Culpepper,  deceased,  to  compel  a  delivery  of  property  in  his 
hands,  and  also  to  have  Beny  Wesley  Culpepper,  the  grandson 
and  alleged  heir  of  Daniel  Culpepper,  decreed  a  bastard.  The 
bill  alleged  the  death  of  Daniel  Culpepper,  leaving  a  consider- 
able estate,  and  his  widow,  Jemima  Culpepper,  surviving  him, 
after  having  devised  as  follows:  "  Item  1.  I  give  and  bequeath 
unto  my  beloved  wife,  Jemima  Culpepper,  all  my  estate,  both  real 
and  personal,  during  her  natural  life,  after  paying  all  my  just 
debts — with  the  following  reservations,  to  wit:  Item  2.  I  give 
and  bequeath  unto  Berry  Wesley  Culpepper  (so  called)  five 
dollars  out  of  any  money  belonging  to  my  estate."  The  will 
further  reserved  and  bequeathed  a  certain  sum,  after  the  widow's 
death,  to  wall  in  the  graves  of  the  testator  and  his  family,  and 
the  widow  was  appointed  executrix.  The  bill  also  alleged  the 
subsequent  death  of  Jemima,  and  the  appointment  of  the  de- 
fendant as  administrator  of  Daniel  Culpepper,  etc.  There  were 
further  allegations  to  the  effect  that  Isaiah  Culpepper,  deceased 
son  of  Daniel,  was  married  to  one  Elmira  Sullivan,  who,  three 
months  after  marriage,  gave  birth  to  a  son,  the  said  Berry  Wes- 
ley; that  the  day  after  the  marriage  the  said  Isaiah,  having  dis- 
covered his  wife's  pregnancy,  repudiated  the  marriage  and  sent 
his  wife  back  to  her  father,  protesting  his  innocence  of  any  prior 
knowledge  or  suspicion  of  her  want  of  chastity.  It  further 
appeared  from  the  bill  that  Isaiah  was  the  testator's  only  son, 
and  died  before  the  testator,  leaving  no  children  unless  it  be  the 
said  Beny  Wesley.  Demurrer  to  the  bill  sustained,  and  the 
plaintiff  brought  error. 

Foe  and  HaU^  for  the  plaintiff  in  error. 

O.  B.  Harder ^  lot  the  defendant  in  error. 

By  Court,  Lumpkin,  J.  Berry  Wesley  Culpepper,  the  son 
of  Isaiah  Culpepper,  and  grandson  of  Daniel  and  Jemima  Cul<- 
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pepper,  having  been  bom  in  three  months  after  the  marriage  of 
his  parents,  both  of  whom  are  dead,  claims  to  be  the  heir  at 
law,  through  his  reputed  father,  to  his  grandparents;  and  the 
first  great  question  to  be  settled  is,  whether  or  not  his  legiti- 
macy may  be  disputed,  so  as  to  exclude  him  from  the  inheri- 
tance. And  if  so,  what  are  the  principles  of  law  applicable  to 
the  case? 

I  need  scarcely  remark,  that  cases  of  adulterine  bastardy  are 
new  in  the  courts  of  this  state.  May  the  day  be  far  distant 
when  our  courts  shall  be  inundated  with  indecent  and  demoral- 
izing investigations,  as  to  whether  the  husband  or  another  be 
the  father  of  children  born  within  wedlock!  Such  inquiries 
can  not  fail  to  contaminate  the  morals  and  destroy  the  peace  of 
society. 

The  doctrine  upon  this  subject  has  fluctuated  greatly  in  Eng- 
land. The  oldest  law-writers — Granville,  Bracton,  Fleta,  and 
Britton — seem  to  have  considered  that  circumstantial  evidence 
was  admissible  to  counteract  the  maxim  of  the  civil  law,  Paler 
est  quern  nuptice  demonsirant—oi  the  presumption  of  legitimacy 
arising  from  the  birth  of  the  party  within  lawful  wedlock. 

But  it  appears  from  the  year-books,  that  rules  of  pleading 
were  laid  down  by  the  English  courts,  at  an  early  period,  the 
e£fect  of  which  was  to  treat  the  presumption  in  favor  of  legiti- 
macy as  conclusive,  unless  it  could  be  opposed  by  evidence  of 
the  husband's  impotency;  or  of  his  being  beyond  seas  during 
the  whole  period  of  the  wife's  gestation. 

And  Lord  Coke,  in  his  commentary  on  Littleton,  lays  it 
down,  that,  by  the  common  law,  if  the  husband  be  within  the 
four  seas  (that  is,  within  the  jiirisdiction  of  the  king  of  Eng- 
land), and  his  wife  have  issue,  no  evidence  is  admissible  to 
prove  the  child  a  bastard;  except  in  the  sole  case  of  apparent 
impossibility  of  procreation  by  the  husband,  as  of  his  not  having 
attained  the  age  of  puberty :  Co.  Lit.  244  a.  See  also  Jenkins' 
Eight  Centuries,  10;  Begina  v.  Murrey,  1  Salk.  122. 

During  the  reigns  which  immediately  followed,  the  presump- 
tion in  favor  of  the  legitimacy  of  a  married  woman's  offspring 
WHS  strict  and  unyielding  to  an  extreme;  whether,  as  has  been 
supposed,  from  motives  of  policy,  to  protect  the  fruits  of  the 
profligacy  of  kings  and  nobles  from  the  perils  of  disinheritance, 
I  will  not  undertake  to  affirm. 

It  is  hard  to  believe,  at  the  middle  of  the  nineteenth  century, 
that  there  ever  existed,  in  any  enlightened  country,  a  law  so 
diametrically  opposed  to  every  principle  of  reason  and  common 
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sense,  as  that  the  children  of  a  married  woman  should  in  all 
cases  be  deemed  legitimate,  provided  the  husband  was  anywhere 
within  the  four  seas  which  surrounded  the  island  of  Qreat 
Britain,  and  was  endowed  with  generating  potency. 

And  yet  to  such  an  absurd  length  was  the  principle  carried 
that  it  was  solemnly  decided  by  a  court  of  the  highest  jurisdic- 
tion that  a  child  bom  in  England  was  legitimate,  although  it 
appeared  on  the  fullest  evidence  that  the  husband  resided  in 
Ireland  during  the  whole  time  of  the  wife's  pregnancy,  and  for 
a  long  while  previously,  because  Ireland  was  within  the  king's 
dominion. 

In  another  instance,  where  the  husband  resided  in  Cadiz,  the 
child  was  held  to  be  a  bastard;  not  because  Cadiz  was  at  a 
greater  distance,  but  because  it  was  beyond  the  four  seas. 

In  modern  times  the  severity  of  the  quaiuor  maria  rule  has 
been  done  away  with,  and  a  doctrine  adopted  more  conformable 
to  the  standard  of  reason  and  good  sense,  and  more  in  accord- 
ance with  what  seems  to  have  prevailed  at  the  earliest  period  of 
the  law.  Lord  Raymond,  of  virtuous  memory,  to  his  honor  be 
it  recorded,  was  the  first  judge  who  had  the  courage,  in  1732, 
in  the  case  of  Pendrell  v.  PendreUy  2  Stra.  925,  to  decide  that 
the  legal  presumption  of  the  husband's  access  might  be  contro- 
verted by  other  proof. 

This  opinion  has  been  sanctioned  by  innumerable  subsequent 
determinations,  and  the  law  now  is  universally  understood  to  be 
clearly  settled  that,  although  the  birth  of  a  child  during  wedlock 
raises  a  presumption  that  such  child  is  legitimate,  yet  that  this 
presumption  may  be  rebutted  both  by  direct  and  presumptive 
evidence.  And  in  arriving  at  a  conclusion  upon  this  subject,  the 
jury  may  not  only  take  into  their  consideration  proofs  tending 
to  show  the  physical  impossibility  of  the  child  bom  in  wedlock 
being  legitimate,  but  they  may  decide  the  question  of  paternity 
by  attending  to  the  relative  situation  of  the  parties,  their  habits 
of  life,  the  evidence  of  conduct  and  of  declarations  connected 
with  conduct,  and  to  any  induction  which  reason  suggests  for 
determining  upon  the  probabilities  of  the  case.  Where  the 
husband  and  wife  have  had  the  opportunity  of  sezuisd  intercourse, 
a  very  strong  presumption  arises  that  it  must  have  taken  place, 
and  that  the  chUd  in  question  is  the  fruit;  but  it  is  only  a  very 
strong  presumption,  and  no  more.  This  presumption  may  be 
rebutted  by  evidence,  and  it  is  the  duty  of  the  jury  to  weigh  the 
evidence  against  the  presumption,  and  to  decide  as  in  the  exer- 
dfle  of  their  judgment  either  may  appear  to  preponderate:  5 
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Phillips  on  Ey.,  6th  American  from  the  9th  London  edition,  by 
Yan  Cott.  See  also  the  opinions  of  lords  Eldon,  Redesdale, 
and  Ellenborough  in  the  case  of  the  Banbury  Peerage;  the  an- 
swers of  the  twelve  judges  in  the  same  case. 

Mr.  Mathew,  in  his  treatise  on  presumptiye  evidence,  p.  22  et 
seq.,  says:  ''  The  presumption  in  favor  of  legitimacy  still  holds, 
whenever  it  is  not  inconsistent  with  the  facts  of  the  case;  and  it 
is  right  that  it  should.  It  results  from  the  principles  of  natural 
justice;  it  rests  simply  on  the  supposition  of  the  virtuous  con- 
duct of  the  mother — ^a  branch  of  that  equitable  rule  which 
assumes  the  innocence  of  a  party,  until  proof  be  brought  of 
actual  guilt.  Yet,  if  such  circumstances  be  in  proof  as  clearly 
negative  the  truth  of  this  presumption,  the  legal  intendment 
will  fail,  and  no  general  rule  of  evidence,  of  universal  applica- 
tion, can  be  prescribed  upon  this  subject.  In  eveiy  case,  the 
fact  must  be  determined  by  the  particular  circumstances. 

Where  the  husband  and  wife  reside  at  a  distance  from  each 
other,  so  as  to  exclude  the  possibility  of  sexual  intercoturse, 
there  it  is  admitted  that  the  presumption  of  legitimacy  is  at 
once  rebutted.  But  in  the  opinion  of  the  judges,  in  the  Banbury 
Peerage  Cane,  a  man  and  wife  may  dwell  in  the  same  place,  and 
in  the  same  house,  and  yet,  under  circumstances  such  as,  in- 
stead of  proving,  tend  to  disprove,  that  any  sexual  intercourse 
took  place  between  them. 

So  it  has  been  laid  down,  that  the  presumption  of  access,  by 
which  is  now  meant  sexual  intercourse,  though  fortified  by  the 
strong  fact  of  a  private  intercourse,  is  nevertheless  open  to  re- 
][)uttal,  by  evidence  of  the  feelings  and  conduct  of  the  parties — 
puch  feelings  and  conduct  as  were  displayed  immediately  before 
and  after  it. 

And  I  apprehend  that  a  case  might  arise  where  mere  proof 
of  the  fact  of  sexual  intercouse,  at  or  about  the  time  of  concep- 
tion, would  not  be  conclusive  evidence  of  the  legitimacy  of  the 
offspring.  For  instance,  suppose  that  an  adulterous  connection 
was  shown  to  have  existed  between  the  wife  and  a  negro,  at  or 
about  the  time  when  the  child  should  have  been  begotten,  and  the 
color  and  other  physiological  developments  of  the  offspring  de- 
monstrated its  African  paternity,  might  it  not  be  bastardized  ? 
See  Harris  Nicolas,  whose  work  on  the  law  of  adulterine 
bastardy  contains  every  authority  and  every  case,  published  and 
unpublished,  in  its  chronological  order,  which  bears  upon  this 
subject;  maintains  the  correctness  of  Lord  Coke's  exposition  of 
the  law,  and  of  its  sound  policy,  at  least,  after  it  became  so  far 
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modified  as  to  abandon  the  rule  of  the  quaittor  mariay  while 
it  required  evidence  of  the  absolute  impossibility  of  the  hus- 
band's being  the  father  of  his  wife's  child,  from  whatever  cause 
that  impossibility  might  arise,  instead  of  making  the  impossibil- 
ity depend  upon  corporeal  infirmity  or  geographical  limits. 

And  it  must  be  admitted  that  such  a  rule  has  this  to  recom- 
mend it:  it  is  clear,  certain,  positive,  intelligible,  and  well  de- 
fined; and  it  would  seem  to  have  the  sanction  of  the  supreme 
court  of  the  United  States,  as  we  gather  from  one  of  the  head- 
notes  to  the  report  of  the  celebrated  case  of  PaUerson  v.  Gaines^ 
6  How.  550:  "If  the  fact  of  marriage  be  proved,  nothing  can 
impugn  the  legitimacy  of  the  issue  short  of  the  proof  of  facts 
showing  it  to  be  impossible  that  the  husband  could  be  the 
father." 

I  have  looked  carefully  through  the  opinion  of  the  court  de- 
livered in  this  case,  without  being  able  to  deduce  this  proposi- 
tion as  strongly  and  definitely  as  it  is  here  stated. 

We  adhere,  however,  to  the  opinion  already  intimated,  and 
such  is  our  determination,  that  marriage  is  to  be  regarded  in  no 
other  light  than  presumptive  proof  that  the  husband  is  the  fa- 
ther of  all  the  children  born  during  wedlock,  or  within  a  com- 
petent time  afterwards;  that  either  in  a  civil  suit  or  on  a  criminal 
prosecution,  by  the  evidence  of  non-access  or  other  testimony, 
the  presumption  of  the  legitimacy  of  the  offspring  may  be  re- 
butted. 

That  the  same  rules  apply,  whether  the  bastardy  originates 
before  or  during  marriage.  If  a  man -marries  a  woman  pregnant 
by  another  person,  the  law  presumes  the  child  to  be  the  hus- 
band's; and  whether  she  was  a  reputed  virgin  or  grossment  en- 
sient^  the  books  make  no  distinction.  In  both  cases  the  law 
says  it  is  presumptively  his  child;  still  he  may  show  by  what- 
ever proof  he  may  command,  that  he  has  been  made  the  inno- 
cent victim  of  fraud  and  artifice. 

And  the  same  proof  may  be  adduced  by  any  one  whose  in- 
terest and  right  it  is  to  contest  the  legitimacy  of  the  pretender; 
and  inexpressibly  hard  would  it  be  if  such  privilege  was  not  al- 
lowed. It  is  repugnant  to  the  feelings  of  every  man,  that  his 
property,  upon  his  demise,  should  descend  through  channels 
where  his  blood  did  not  flow — channels,  too,  tainted  and  cor- 
rupted by  the  grossest  impurity. 

The  oUier  main  question  made  by  the  record  is,  whether  Mrs. 
Jemima  Culpepper  took  a  life  estate  only,  in  the  property  of  her 
deceased  husband,  or  whether  she  is  entitled,  together  with  her 
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reputed  grandson,  Berry  Wesley  Culpepper,  as  heirs  at  law,  of 
Daniel  Culpepper,  to  the  fee. 

We  take  these  principles  to  be  well  settled,  namely:  that  the 
heir  at  law  can  only  be  disinherited  by  express  devise  or  neces- 
sary implication;  and  that  implication  has  been  defined  to  be  such 
a  strong  probability,  that  an  intention  to  the  contrary  can  not 
be  supposed:  1  Jarm.  Wills,  466,  and  the  authorities  cited; 
and  that  the  intention  to  disinherit  the  heir,  is  always  neces- 
sary to  raise  an  estate  by  implication :  Id. ,  note  2.  That  devises, 
by  implication,  are  sustainable  only  upon  the  principle  of  carry- 
ing into  effect  the  intention  of  the  testator;  and  unless  it  ap- 
pears upon  an  examination  of  the  whole  will  that  such  must 
have  been  his  intention,  there  is  no  devise  by  implication :  Id. , 
note  3. 

And,  lastly,  that  courts  are  not  permitted  to  give  effect  to  the 
will  of  the  testator,  contrary  to  the  plain  and  obvious  terms  used 
by  him,  upon  a  mere  conjecture  as  to  his  intention:  ManigauUy, 
Holmes,  1  Bail.  Eq.  298. 

Again,  in  the  absence  of  anything  in  the  will  to  the  contrary, 
the  presumption  is,  that  the  ancestor  intended  that  his  properly 
should  go  where  the  law  carries  it,  which  is  supposed  to  be  the 
channel  of  natural  descent.  To  interrupt  or  disturb  this  descent, 
or  direct  it  in  a  different  course,  should  require  plain  words  to 
that  effect. 

If  the  estate  is  not  devised  to  some  other  person,  though  the 
intention  of  the  testator  be  never  so  manifest  to  disinherit  the 
heir,  still  the  law  casts  the  estate  upon  the  heir:  Denn  v.  Oaakin, 
2  Cowp.  667.  This  was  a  devise  of  a  freehold  estate,  to  three 
nephews,  without  words  of  inheritance;  a  legacy  of  ten  shillings 
to  the  heir  at  law,  and  after  some  other  legacies,  the  residue  of 
the  personal  estate  to  the  nephews.  It  was  held  that  the 
nephews  took  only  a  life  estate  in  the  lands,  and  the  heir  at  law, 
the  fee — ^the  intention  to  disinherit  him  being  wanting,  it  could 
only  be  inferred  from  a  vulgar  notion  that  a  small  legacy  was 
evidence  of  such  an  intention,  which  Lord  Mansfield  held  to  be 
insufficient. 

In  Houell  v.  Barnes,  Cro.  Car.  382,  an  estate  was  devised  to 
A.  for  life,  and  after  death,  ordering  his  executors  to  sell  and 
divide  the  proceeds.  It  was  held  that  the  intention  to  disin- 
herit the  heir  was  wanting,  notwithstanding  the  executors  had 
authority  to  sell  and  divide  the  proceeds. 

In  Schauber  v.  Jackson,  2  Wend.  18,  this  whole  doctrine  un- 
derwent a  most  searching  examination.    There,  the  testator 
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bequeathed  to  his  son  Simon,  who  was  the  heir  at  law,  twenty 
shillings  for  his  birthright,  to  be  raised  and  levied  out  of  his 
estate,  '*  wherewith  he  utterly  excludes,  debars,  and  precludes 
him  from  having  or  claiming  any  other  or  further  pretensions, 
claims,  and  demands  whatever,  as  being  his  heir  at  law,  or  by 
any  other  pretense  whatever."  He  then  bequeaths  certain  arti- 
cles of  personal  property  to  his  other  children,  and  twenty- five 
pounds  to  his  son  Johannes,  to  be  raised  out  of  moneys  arising 
from  his  real  and  personal  estate.  He  then  authorizes  and  em- 
powers, orders,  and  directs  his  executors  to  sell  and  dispose  of 
his  whole  real  and  personal  estate,  as  well  in  New  York  as  else- 
where (except  the  personal  estate  before  bequeathed),  either  at 
public  or  private  sale,  and  declares  their  conveyance  valid  and 
effectual  to  convey  all  his  estate.  He  directs  the  money  arising 
from  such  sale  to  be  applied,  first,  to  pay  the  legacies,  and  the 
balance  to  be  divided:  one  fifth  to  each  of  his  sons,  Simon  and 
Johannes;  one  fifth  to  each  of  his  daughters,  Maddalena  and 
Engeltze;  and  one  fifth  to  his  grandson.  Jacobus  Berry,  the 
share  of  his  grandson  to  be  retained  till  his  maturity  or  mar- 
riage, in  the  hands  of  his  executors,  and  in  case  of  his  death, 
to  be  divided  among  the  four  children  above  named.  He  then 
appoints  his  son  Johannes  and  daughter  Engeltze  executors  of 
his  will.  Engeltze  filed  her  renunciation  as  executrix,  and  the 
will  was  proven,  and  letters  testamentary  granted  to  Johannes. 
According  to  the  English  law,  in  force  at  the  time  of  the  death 
of  William  Appel,  the  testator,  his  oldest  son,  Simon,  would 
have  been  entitled,  by  right  of  primogeniture,  to  the  estate  in 
question,  as  heir  of  his  father,  unless  the  descent  was  broken 
by  or  under  the  provisions  of  this  will. 

The  only  question  made  in  the  court  of  errors  was,  whether 
by  the  will  any  part  of  the  legal  estate  was  devised  to  the  exec- 
utors; or  whether  they  had  a  naked -power  to  sell  only,  and  dis- 
tribute the  proceeds. 

The  supreme  court  decided  that  there  being  no  direct  devise, 
either  to  the  children  or  to  the  executors,  there  was  nothing  to 
prevent  the  descent  of  the  estate  to  the  heir  at  law.  And  the 
chancellor,  together  with  nine  senators,  voted  for  afi&rming  the 
judgment;  twelve  senators  for  reversal.  Stebbins,  one  of  the 
majority,  argued  the  question  at  great  length,  and  with  much 
ability,  and  he  concedes  ''  that,  had  the  will  stopped  after  de- 
claring that  Simon,  the  heir,  should  not  take  the  estate,  he 
would  nevertheless  have  taken,  because  it  would  have  been  given 
to  no  other  person." 
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Here  there  are  no  words  of  exclusion  in  the  will  of  the  heirs 
at  law;  neither  is  the  inheritance  given  to  any  other  person. 
Of  course  the  fee  is  cast  upon  them  by  descent. 

Let  us  next  apply  these  principles  to  the  pleadings,  and  see 
whether  there  was  error  in  dismissing  the  complainant's  bill. 
It  is  brought  by  Ellas  S.  Wright,  as  administrator  of  Jemima 
Culpepper,  deceased,  against  Lewis  F.  Hicks,  as  administrator 
generally,  and  also  as  administrator  de  bonis  non  cum  testamerUo 
annexOy  of  Daniel  Culpepper,  deceased,  to  recover  the  residue  of 
the  estate  of  said  Daniel  out  of  the  hands  of  the  defendant.  It 
seeks  a  decree  for  the  whole  surplus,  upon  the  ground  that  the 
ostensible  co-heir,  to  wit,  Beny  Wesley  Culpepper,  was  an  ille- 
gitimate. 

Were  the  allegations  in  the  bill,  admitting  them  to  be  true, 
sufficient  to  bastardize  this  boy?  We  think  not.  The  bill  does 
not  even  expressly  charge  the  illegitimacy  of  Berry  Wesley  Cul- 
pepper, which  it  should  do,  and  that  notwithstanding  he  was 
born  within  three  months  after  wedlock,  that  no  sexual  inter- 
course had  ever  been  had  or  taken  place  between  the  said  Isaiah 
Culpepper  and  his  mother  previous  to  their  marriage. 

The  order  of  the  court  dismissing  the  bill  was  manifestly 
wrong,  admitting  that  the  averments  were  insufficient  as  to  the 
bastardy.  It  should  have  been  retained  at  least  for  the  purpose 
of  enabling  the  administrator  of  old  Mrs.  Culpepper  to  secure 
from  the  defendant  the  moiety  of  the  estate  coming  to  his  in- 
testate. Consequently  the  bill  must  be  reinstated,  with  leave 
to  amend  in  the  particulars  indicated. 

I  regret  sincerely  that  the  reporter  is  forbidden  to  publish  in 
extenso  the  argument  submitted  by  Robert  P.  Hall,  esq.,  in 
this  case.  It  would  constitute  an  abiding  monument  of  his 
ability  and  research,  and  deserves  to  be  preserved  in  an  en- 
during form. 


Presumption  that  Child  Born  m  Wedlock  is  Leoithiate:  See  Our- 
vin  V.  Cromartie,  53  Am.  Deo.  406;  Eloi  v.  Mader,  38  Id.  192,  and  note. 
That  this  presumption  is  disputable  is  a  point  to  which  the  principal  case  is 
cited  with  approval  in  Wright  v.  Hkha^  15  Ga.  169,  which  was  a  subsequent 
decision  in  the  same  case  reaffirming  its  doctrine:  SttUivan  ▼.  Hugly,  32  Id. 
122,  and  Baker  v.  Baker,  13  Cal.  100.  The  case  is  cited  on  the  same  point 
in  Phillips  V.  Allen,  2  Allen,  454,  where  it  is  held  that  it  must  appear  be- 
yond all  reasonable  doubt  that  the  husband  could  not  have  been  the  father  of 
the  child,  to  rebut  the  presumption  of  legitimacy  in  such  a  case.  So  in  SuU 
Uvan  ▼.  Hugly,  32  Ga.  322,  it  is  held  that  it  must  appear  by  evidence  of  non- 
access,  impotence,  or  other  evidence  that  it  waa  absolutely  impossible  for 
the  husband  to  be  the  father. 
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Hub  hat  bk  Disinherited  bt  Implication,  when:  See  Boiaseau  ▼. 
Aldridges,  27  Am.  Dec.  590.  In  Miller  v.  Speight^  61  Ga.  402,  the  principal 
case  is  cited  to  the  point  that  an  intention  to  diainherit  the  heir  must  affirma- 
tively appear  to  be  effectnaL 

If  Estate  not  Othskwiss  Disposed  of,  Hob  Takes  It:  Boi8$eau  t. 
Aldridyes,  27  Am.  Deo.  500;  Ingram  v.  Fraley,  15  Ga.  169,  citing  the  princi- 
pal case. 

COUBT  CAN    NOT    OlVE  EfFBCT  TO  WiLL  CoNTBABT  TO  PLADV  TiBlfS  OF 

Instrument:  HiU  v.  Alford^  46  Oa.  252;  WkUehead  ▼.  Park,  68  Id.  677,  both 
citing  the  principal 
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Dbliyebt  of  Bagoaob  to  Common  Carrier  must  be  shown  to  make  him 
chargeable  for  its  loss,  bnt  any  evidence  tending  to  prove  delivery  is  suffi- 
cient to  carry  the  case  to  the  jury;  as  where  it  is  shown  that  at  the  time 
the  passenger  entered  the  carrier's  vehicle  his  baggage  was  present  in  the 
hands  of  a  servant  of  the  carrier  waiting  at  a  hotel  of  which  the  latter 
was  proprietor  and  at  which  the  passenger  was  a  gnest,  and  that  the  ser- 
vant was  informed  by  the  passenger  that  he  wished  his  baggage  to  go 
with  him. 

Plaintiff  or  his  Wife  is  Competent  to  Prove  Contents  of  Lost 
Trunk  in  an  action  against  a  oommon  carrier  for  its  loss,  though  no 
spoliation  by  the  carrier  is  charged,  if  there  is  no  other  evidence  to  yrovs 
the  contents,  but  not  otherwise. 

Passenger  Carriers  are  Liable  for  Baooaob  of  passengers  as  common 
carriers. 

Baggage  for  Which  Passenger  Carrier  is  Liable  Includes  articles  of 
necessity  or  personal  convenience  nsnally  carried  by  passengers  for  per- 
sonal  use,  but  not  merchandise  or  valuables  carried  for  sale  or  the  lilLe, 
bnt  it  may,  it  seems,  include  other  articles  of  limited  value  and  ordinary 
bulk  which  a  passenger  may  take  with  him,  though  not  oonstituting 
wearing  apparel  or  other  appliances  of  necessity,  comfort,  or  convenience. 

In  Determining  What  is  Baggage,  Usage,  Traveler's  Station,  Condi- 
tion, and  other  circumstance  are  to  be  considered,  and  no  uniform  rule 
can  be  laid  down. 

As  TO  Extra  Baggage,  Carrier  may  Stipulate  for  Compensation  be- 
yond the  passenger's  fare;  so  as  to  articles  of  a  disproportionate  value. 

Deposition  as  to  Contents  of  Passenger's  Trunk,  Some  of  Which  are 
NOT  Baggage,  is  not  therefore  to  be  excluded  in  an  action  against  a  car- 
rier for  its  loss  if  any  of  the  articles  are  such  as  are  properly  included  in 
the  term  "baggage,"  the  recovery  being  limited  to  the  value  of  such  arti- 
cles only. 

AonoN  to  recover  the  value  of  a  trunk.    The  opinion  states 
the  case. 

De  Oraffenried,  and  ffaU  and  Hall,  for  the  plaintiff  in  error. 

Poe^  Ifubeif  and  Poe^  for  the  defendants  in  error. 
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By  Court,  Nibbbt,  J.  This  action  was  brought  to  recover  the 
▼alue  of  a  trunk  and  its  contents,  from  the  defendants,  as  com- 
mon carriers.  The  defendants  were  proprietors  of  an  omnibus, 
running  from  their  hotel,  in  the  city  of  Macon.  The  trunk  was 
placed  in  charge  of  the  plaintiff's  son,  a  youth  about  fourteen 
years  old,  at  Columbus,  and  taken  with  him,  as  baggage,  on 
coaches  running  from  that  city  to  Macon.  At  Macon,  he  staid 
a  night  at  the  defendants'  house,  and  passed  from  thence  in 
their  omnibus,  the  next  morning,  to  the  Central  Bailroad  depot. 
This  baggage,  including  the  lost  trunk,  was  received  by  the  de- 
fendants, at  their  hotel,  and  brought  out  by  their  servants,  to 
be  sent  to  the  depot  with  him.  Upon  arriving  at  the  depot,  it 
was  found  not  to  be  with  the  baggage,  and  was  finally  lost. 
Having  proven  that  the  trunk  belonged  to  him,  and  also  its  loss, 
and  the  facts  above  stated,  the  plaintiff  offered  to  read  the  tes- 
timony of  Mrs.  Margaret  Dibble,  his  wife,  taken  by  commission, 
to  prove  that  she  packed  the  trunk — what  were  its  contents, 
and  their  value.  The  defendants  objected  to  the  reading  of  her 
testimony,  upon  three  grounds: 

1.  Because  the  plaintiff  had  not  proved  that  the  trunk  had 
been  delivered  into  the  possession  of  the  defendants. 

2.  Because  the  articles  contained  in  the  bill  of  parcels,  an- 
nexed to  the  declaration,  and  which  the  evidence  was  offered 
to  show  were  in  the  trunk,  were  merchandise,  and  not  such 
articles  of  necessity  and  convenience  as  travelers  are  accustomed 
to  take  vnth  them,  and  for  the  loss  of  which  alone  the  defend- 
ants are  by  law  liable. 

3.  Because  the  evidence  of  a  party  to  prove  the  contents  of  a 
trunk,  in  an  action  to  charge  a  common  carrier  for  its  loss,  la 
admissible  only  in  case  of  spoliation  being  committed  on  the 
property  of  the  plaintiff  by  the  carrier,  and  as  no  spoliation 
was  proven  to  have  been  committed  by  the  defendants,  the  evi- 
dence was  inadmissible. 

Upon  these  grounds,  the  testimony  was  rejected,  and  they 
make  the  points  brought  up  for  review. 

No  objection  was  made  to  the  evidence  upon  the  score  of 
Mrs.  Dibble  being  the  plaintiff's  wife.  The  plaintiff  in  error 
in  the  record,  and  counsel  on  both  sides,  in  the  argument, 
treated  the  case  as  if  the  plaintiff  in  the  action  had  himself  been 
offered  to  prove  the  contents  of  the  trunk  and  their  value. 
The  general  rule  is,  that  a  wife  is  not  a  competent  witness,  in  a 
suit  where  her  husband  is  a  party,  for  reasons  which  grow  out 
of  the  relation  of  husband  and  wife.    Her  competency,  in  this 
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case,  depends  upon  those  principles  which,  in  like  cases,  would 
make  her  husband,  who  is  the  party  plaintiff  in  the  action,  him- 
self a  witness,  to  make  out  his  case.  We  shall  find  that  his 
competency,  in  just  such  a  case  as  this,  grows  out  of  an  over- 
ruling necessity.  So  hers.  Without  further  remark  upon  the 
character  of  the  witness,  as  the  wife  of  the  plaintiff,  than  that 
we  considered  her  as  not  excepted  to  on  the  ground  of  that  re- 
lation, I  proceed  to  notice  the  three  grounds  of  incompetency , 
taken  in  the  bill  of  exceptions,  and  stated  above,  as  I  find  them 
there  stated. 

The  first  is  easily  disposed  of.  If  there  was  no  delivery  of 
the  trunk  to  the  defendants,  if  it  is  not  proven  to  have  come 
into  their  possession,  there  can  be  no  recovery  for  the  plaintiff. 
Reception  of  the  trunk,  as  baggage,  lies  at  the  foundation  of 
the  plaintiff's  right  of  action.  Whilst  this  is  true,  I  do  not  see 
what  it  has  to  do  with  the  competency  of  Mrs.  Dibble.  If  her 
testimony  is  admitted  and  no  delivery  is  proven,  it  goes  for 
nothing;  for  in  that  event  it  would  be  the  duty  of  the  court  to 
instruct  the  jury  that  the  plaintiff  could  not  recover.  Indeed, 
if  that  is  not  proven,  no  matter  what  else  is  proven,  the  plaint- 
iff has  not  made  out  his  case,  and  would  be  nonsuited.  Again, 
there  is  no  room  for  considering  this  question.  The  fact  of  de- 
livery is  for  the  jury  to  determine,  if  there  is  any  evidence  go- 
ing to  prove  it.  There  is,  in  the  record,  evidence  of  delivery. 
It  is  proven  that  the  defendants  were  the  proprietors  of  the 
Washington  Hall  hotel,  where  young  Dibble  stopped,  and  that 
in  that  -character  they  received  both  him  and  his  baggage,  in- 
cluding the  trunk;  and  it  is  also  proven  that  they  were  propri- 
etors of  the  omnibus  which  conveyed  him  to  the  Central  Bail- 
road  depot  from  their  door.  And  it  is  further  proven  that  the 
trunk,  at  the  time  when  he  entered  the  omnibus,  was  present  in 
the  hands  of  one  of  the  servants  waiting  at  their  hotel;  and 
also,  that  he  (young  Dibble)  informed  the  servant  that  it  was 
to  go  with  him  to  the  depot.  I  will  not  say  that  this  testimony 
is  positive  demonstration  that,  in  their  character  as  proprietors 
of  the  omnibus,  the  trunk  came  into  their  hands,  for  it  is  not 
necessaiy  so  to  say;  but  I  will  say  that  it  is  evidence  going  to 
show  that  they  received  it,  and  that  is  all  that  is  necessary  for 
my  purpose.  It  was  quite  sufficient  to  cany  the  case  to  the 
jury  on  the  fact  of  delivery.  If  so,  we  are  not  at  liberty  to  in- 
quire whether  proof  of  delivery  was  first  necessary  to  be  made 
in  order  tQ  the  admissibility  of  Mrs.  Dibble's  testimony.  ISie 
proof  was  made,  and  that  is  an  end  to  this  objection. 
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The  third  ground  of  objection  which  I  next  notice,  because 
more  appropriate  to  this  stage  in  the  argument,  is  that  the  ex- 
ception upon  which  the  evidence  of  the  plaintiff  is  admissible 
tx>  prove  the  contents  of  a  trunk,  in  an  action  to  charge  a  ^carrier 
for  its  loss,  extends  to  cases  only  where  the  carrier  is  proven  to 
have  been  guilty  of  some  fraud  or  other  tortious  and  unwar- 
rantable act  of  intermeddling  with  the  plaintiff's  goods,  and  is 
then  only  admissible  when  there  is  do  other  evidence  to  prove 
the  damage.  In  no  case  is  it  admissible  if  there  is  other  evi- 
dence of  the  damage  at  the  command  of  the  plaintiff.  If  there 
is  none,  then  it  is  true  that  the  spoliation  being  proved,  the 
evidence  of  the  party  is  admissible  in  odium  spoliatoris.  This 
rule  is  fully  illustrated  in  the  case  of  Herman  v.  Drinbwater,  1 
Greenl.  27.  There^  a  ship-master  received  on  board  of  his 
voHsel  a  trunk  of  goods  to  be  carried  to  another  port.  On  the 
[mssage  he  broke  open  the  trunk  and  rifled  it  of  its  contents, 
and  in  an  action  by  the  owner  of  the  goods,  the  plaintiff  having 
proved,  aliundey  the  delivery  of  the  trunk  and  its  violation,  was 
held  competent  to  testify  to  the  contents  of  the  trunk:  ChU- 
drens  v.  Saxby,  1  Vem.  207;  S.  C,  1  Eq.  Cas.  Ab.  229;  Tait  on 
Ev.  280;  1  Greenl.  Ev.,  sec.  348. 

The  principle  upon  which  the  rule  goes  has  been  extended  to 
the  case  of  bailors,  who  have  been  permitted,  in  suits  brought 
by  themselves  for  the  contents  of  trunks  lost  by  the  negligence 
of  bailees,  to  prove  their  contents:  Clark  v.  Spence,  10  Watts, 
386;  1  Greenl.  Ev.,  sec.  348.  In  such  cases,  growing  out  of  the 
negligence  of  bailees,  the  idea  of  spoliation  is  excluded.  Whilst, 
then,  it  is  true,  that  because  of  the  abhorrence  which  the  law  has 
for  acts  of  spoliation,  the  evidence  of  a  party  is  admissible  in 
his  own  case,  yet  it  is  true  that  there  are  other  cases  where, 
upon  other  grounds,  a  party  may  also  testify. 

"The  oath  in  litem  "  says  Professor  Greenleaf,  "is  admitted 
in  two  classes  of  cases:  1.  Where  it  has  been  already  proved 
that  the  party  against  whom  it  is  offered  has  been  guilty  of  some 
fraud  or  other  tortious  and  unwarrantable  act  of  intermeddling 
with  the  complainant's  goods,  and  no  other  evidence  can  be 
had  of  the  amount  of  damages;  aud,  2.  Where,  on  general 
gi-ounds  of  public  policy,  it  is  deemed  essential  to  the  purposes 
of  justice:"  1  Greenl.  Ev.,  sec.  348.  Again,  in  speaking  of  the 
admissibility  of  a  bailor  suing  for  the  value  of  goods  lost  by  the 
negligence  of  the  bailee,  the  same  learned  writer  says:  **  Such 
evidence  is  admitted,  not  solely  on  the  ground  of  the  just  odium 
entertained,  both  in  equity  and  at  law,  against  spoliation,  but 
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also  becaaae,  from  the  neceediy  of  the  case  and  the  nature  of 
the  subject,  no  proof  can  otherwise  be  expected — ^it  not  being 
usual,  even  for  the  most  prudent  persons,  in  such  cases,  to  ex- 
hibit the  contents  of  their  trunks  to  strangers  or  to  provide 
other  evidence  of  their  value.  For  where  the  law  can  have  no 
force  but  by  the  evidence  of  the  person  interested,  there  the 
rules  of  the  common  law  respecting  evidence  in  general  are 
presumed  to  be  laid  aside;  or  rather  the  subordinate  are  silenced 
by  the  most  transcendent  and  universal  rule,  that,  in  all  cases, 
that  evidence  is  good,  than  which  the  nature  of  the  subject  pre- 
sumes none  better  to  be  attainable : "  1  Gieenl.  Ev. ,  sec.  348.  The 
necessity  of  the  case  and  the  nature  of  the  subject  are,  therefore, 
grounds  upon  which  the  evidence  of  a  bailor  who  is  a  party  may 
be  admitted  to  prove  the  contents  of  a  lost  trunk.  Upon  these 
grounds,  we  rule  that  the  evidence  in  this  case  ought  to  have 
been  admitted.  This  rule  received  an  enlightened  exposition 
in  the  case  before  referred  to,  of  Clark  v.  Spence,  10  Watts,  836. 
In  that  case  Judge  Bogers  remarks:  "A  party  is  not  competent 
to  testify  in  his  own  case,  but,  like  every  other  general  rule, 
this  has  exceptions.  Necessity,  either  physical  or  moral,  dis- 
penses with  the  ordinary  rules  of  evidence." 

In  12  Yin.  Abr.  24,  pi.  34,  it  is  laid  down,  that  on  a  trial  at 
Bodneys  coram  Montague,  B. ,  against  a  common  carrier,  a  ques- 
tion arose  about  the  things  in  a  box,  and  he  declared  that  this  was 
one  of  those  cases  where  the  party  himself  might  be  a  witness,  ex 
necessiUUe  rei.  For  every  one  did  not  show  what  he  put  in  his  box. 
The  same  principle  is  recognized  in  decisions  on  the  statute  of 
Hue  and  Cry,  in  England,  where  a  party  robbed  is  admitted,  ex 
neceasiUUe,  That  a  pariy,  then,  can  be  admitted,  under  certain 
circumstances,  to  prove  the  contents  of  a  box  or  trunk,  must  be 
admitted,  etc.  I  then  assume,  upon  authority,  that  the  party's 
admissibility  does  not  depend  upon  the  fact  of  spoliation  alone, 
but  that  he  is  admissible  to  prove  the  contents  of  a  trunk,  when 
no  other  evidence  is  attainable,  upon  the  ground  of  a  policy  in 
/avorem  justitiWt  springing  out  of  the  necessity  of  the  case  and 
the  nature  of  the  subject.  Equally  is  the  assumj^tion  sustainable 
upon  principle;  for,  as  argued  by  Greenleaf,  all  subordinate 
rules  of  evidence  are  silenced  by  that  universal  and  transcend- 
ent rule,  that  that  evidence  in  all  cases  is  good,  than  which  the 
nature  of  the  subject  presumes  none  better  to  be  attainable. 
Justice  has  her  necessities,  one  of  which  is,  that  wrong  must  be 
prevented,  even  by  overriding  rules  of  evidence,  which  are  ordi- 
narily not  only  salutar}-,  but  indispensable.     The  rule  is  appli- 


Aug.  1 852. J  Dibble  v.  Brown.  465 

cable  to  this  case.  It  is  not  pretended  that  there  is  any  evidence 
attainable  to  prove  the  contents  of  this  trunk  but  that  of  Mrs. 
Dibble.  She  packed  it,  and  she  alone  knew  its  contents.  The 
necessity  of  her  admission,  then,  is  found  in  the  fact  which 
clearly  appears  on  the  face  of  this  record,  that  if  she  is  ex- 
cluded, the  plaintiff  loses  his  rights.  The  reason  of  the  inile  is 
fortified  by  a  consideration  of  the  confidence  and  trust  which 
the  public  are  obliged  to  repose  in  carriers,  and  the  facility 
with  which  that  confidence  may  be  abused:  Laney,  CoUon,  1 
Vin.  Abr.  219;  S.  C,  1  Salk.  143. 

The  second  ground  of  objection  to  Mrs.  Dibble^s  testimony 
involves  a  question  of  some  difficulty  and  of  great  practical  im- 
portance; and  it  is  this,  to  wit:  how  far  the  rule  admitting  the 
evidence  of  a  party  is  limited  by  that  kind  of  liability  which  the 
law  has  imposed  upon  stage  contractors,  railroad  companies, 
omnibus  proprietors,  and  others  who  carry  passengers,  for  the 
loss  of  their  baggage.  The  point,  then,  resolves  itself  into  the 
inquiry,  For  what  articles  in  a  trunk,  accompanying  a  traveler 
&s  baggage,  is  the  carrier  liable  ?  The  question  is  mooted  in  the 
books  whether  such  persons,  as  regards  baggage  accompanying 
travelers,  are  liable  as  common  earners,  or  as  private  persona 
engaging  to  carry  for  hire.  If  the  former,  they  are  liable  as  in- 
surers against  loss,  except  when  occasioned  by  the  act  of  Ood 
and  the  public  enemies;  and  if  the  latter,  they  are  bound  only 
to  due  and  reasonable  skill  and  diligence  in  their  undertaking. 

It  is,  however,  now  well  settled,  that  they  are  liable  for  bag- 
gage as  common  carriers.  Without  other  compensation  than 
the  fare  for  passengers,  they  are  liable  for  their  baggage,  as  com- 
mon carriers  are  liable  for  goods  delivered  to  them  for  transpor- 
tation; that  is,  they  are  liable  for  baggage  at  all  events,  except 
when  destroyed  by  the  act  of  God,  or  irresistible  accident  and 
the  public  enemies:  Brooke  T.Pichmck,  4^  Bing,  218,222;  Chria- 
He  V.  Griggs,  2  Camp.  79;  Allen  v.  Sewall,  2  Wend.  327,  341; 
SewaU  V.  AUen,  6  Id.  886;  Clarke  v.  Oray,  6  East,  664;  Camden 
etc.  T.  Co.  V.  Burke,  18  Wend.  611,  627,  628  [28  Am.  Dec.  488]; 
Orange  County  Bank  v.  Broum,  9  Id.  85, 114-119  [24  Am.  Dec. 
129];  ffoUisier  v.  Nawlen,  19  Id.  234  [32  Am.  Dec.  455];  2  Kent's 
Com.,  4th  ed.,  600,  601;  1  Bell's  Com.,  8th  ed.,  467,  468,  476; 
Story  on  Bail.,  sec.  449. 

It  renuuns,  however,  to  inquire  what  is  to  be  understood  by 
baggage  for  which  they  are  thus  liable.  And  we  are  not  guided 
in  this  inquiry  by  adjudications  which  settle  a  definite  rule  of 
universal  application.    From  their  usual  course  of  business, 
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when  they  carry  a  passenger,  a  contract  is  implied  to  carry  also 
his  baggage.  They  are  presumed  to  be  compensated  in  the  fare 
for  his  transportation,  and  I  can  very  well  belieye  well  compen- 
sated, because  the  amount  of  travel  is  greatly  increased  by  the 
comfort  and  convenience  of  carrying  baggage,  and  would  be  les- 
sened, if  for  his  baggage  a  passenger  was  required  to  pay  freight. 
It  is  curious  to  remark,  as  I  do  en  passant^  that  the  law  takes 
more  care  of  a  man's  luggage  than  it  does  of  his  life  and  limbs; 
for  the  former,  the  carrier  is  liable  as  insurer  against  loss,  except 
by  the  act  of  Gk>d  and  the  public  enemies;  for  the  safety  of  the 
latter,  he  is  bound  only  to  extraordinary  care  and  diligence. 
But  to  return :  to  what  articles,  under  the  denomination  of  bag- 
gage, does  this  implied  contract  extend  ? 

Judge  Story  informs  us  that  ''  by  baggage  we  are  to  under- 
stand such  articles  of  necessity  or  personal  convenience  as  are 
usually  carried  by  passengers  for  their  personal  use,  and  not 
merchandise  or  other  valuables,  although  carried  in  the  trunks 
of  passengers,  which  are  not  designed  for  any  such  use,  but  for 
other  purposes,  such  as  a  sale,  and  the  like : "  Story  on  Bail. ,  sec. 
499.  In  Orange  County  Bank  v.  Brorvn,  9  Wend.  115  [24  Am. 
Dec.  129],  Judge  Nelson  says:  ''A  reasonable  amount  of  bag- 
gage, by  custom  or  the  courtesy  of  the  carrier,  is  considered  as 
included  in  the  fare  for  the  person;  but  courts  ought  not  to 
permit  this  gratuity  or  custom  to  be  abused,  and,  under  pretense 
of  baggage,  to  include  articles  not  within  the  sense  or  meaning 
of  the  term,  or  within  the  object  or  intent  of  the  indulgence  of 
the  carrier,  and  thereby  defraud  him  of  his  just  compensation, 
and  subject  him  to  unknown  and  illimitable  hazards."  In 
ffawkins  v.  Hoffman,  6  Hill,  589  [41  Am.  Dec.  767],  Bronson, 
J.,  says:  "An  agreement  to  carry  ordinary  baggage  may  well 
be  implied  from  the  usual  course  of  business;  but  the  implica- 
tion can  not  be  extended  a  single  step  beyond  such  things  as 
the  traveler  usually  has  with  him  as  part  of  his  luggage.  It 
is  doubtless  difficult  to  define  with  accuracy  what  shall  be 
deemed  baggage  within  the  rule  of  the  carrier's  liability.  I  do 
not  intend  to  say  that  the  articles  must  be  such  as  every  man 
deems  essential  to  his  comfort;  for  some  men  may  carry  nothing 
or  very  little  with  them  when  they  travel,  whilst  others  consult 
their  convenience  by  carrying  many  things.  Nor  do  I  mean  to 
say  that  the  rule  is  confined  to  wearing  apparel,  brushes,  razors, 
writing  apparatus,  and  the  like,  which  most  persons  deem  in- 
dispensable. If  one  has  books  for  his  instruction  or  amuse- 
ment by  the  way,  or  carries  his  gun  or  fishing-tackle,  they 
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would  undoubtedly  fall  within  the  term  '  baggage/  because  they 
are  usually  carried  as  such.  This  is,  I  think,  a  good  test  for 
determining  what  things  fall  within  the  rule." 

It  has  been  decided  that  under  the  term  "  baggage,"  merchan- 
dise, as  silks  or  other  £ne  articles,  are  not  embraced :  Pardee  y. 
Drew,  25  Wend.  458;  nor  large  sums  of  money:  Orange  County 
Bank  v.  Brown,  supra;  nor  samples  of  merchandise:  Hawkins  v, 
Hoffman,  supra,  A  watch  is  embraced  according  to  the  Ohio 
courts:  Jones  y.  Voorhees,  10  Ohio,  145.  So  far  as  these  rulings 
go,  the  doctrine  may  be  considered  as  settled,  and  it  must  be 
considered  as  settled  in  all  cases  falling  within  the  reason  of 
those  rulings.  When,  however,  all  this  is  done,  the  subject  is 
disincumbered  of  but  little  of  the  difficulty  which  environs  it. 

Nor  do  the  text  of  Story  nor  the  opinions  of  Judges  Nelson 
and  Bronson  relieve  it  of  embarrassment.  When  we  settle  down 
with  Judge  Stoiy  upon  the  proposition  that  by  baggage  is  to  be 
understood  ''  such  articles  of  necessity  or  personal  convenience 
as  are  usually  carried  by  passengers  for  their  personal  use,"  we 
are  still  without  a  rule  for  determining  what  articles  are  in- 
cluded in  baggage.  For  such  things  as  would  be  necessaiy  to 
one  man  woidd  not  be  necessary  to  another;  articles  which 
would  be  held  but  ordinary  conveniences  by  A.  might  be  con- 
sidered incumbrances  by  B.  One  man,  from  choice  or  habit» 
or  from  educational  incapacity  to  appreciate  the  comforts  or 
conveniences  of  life,  needs  perhaps  a  portmanteau,  a  change  of 
linen,  and  an  indifferent  razor;  whilst  another,  from  habit, 
position,  and  education,  is  unhappy  without  all  the  appliances 
of  comfort  which  surround  him  at  home.  The  quantity  and 
character  of  baggage  must  depend  very  much  upon  the  condi- 
tion in  life  of  the  traveler— his  calling,  his  habits,  his  tastes, 
the  length  or  shortness  of  his  journey,  and  whether  he  travels 
alone  or  with  a  family.  If  we  agree  further  with  Judge  Story, 
and  say  that  the  articles  of  necessity  or  of  convenience  must  be 
such  as  are  usually  carried  by  travelers  for  their  personal  use, 
we  are  still  at  fault,  because  there  is  in  no  state  of  this  Union, 
nor  in  any  part  of  any  one  state,  any  settled  usage  as  to  the 
h&gg&ge  which  travelers  carry  with  them  for  their  personal  use. 
The  quantity  and  character  of  baggage  found  to  accompany  pas- 
sengers are  as  various  as  are  the  countenances  of  the  travelers. 

The  negative  part  of  Judge  Story's  definition,  with  more  pre- 
cision, furnishes  a  rule  pro  tanto.  Baggage,  he  says,  does  not 
embrace  merchandise,  nor  other  valuables  not  designed  for  per- 
sonal use,  but  which  are  designed  for  other  purposes,  such  as  a 
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Bale,  or  the  like.  We  may  safely  saj  that  it  does  not  embraoe 
merchandise  or  other  articles  which  are  intended  to  be  sold. 
But  it  is  not  to  be  understood,  I  apprehend,  that  no  article  is 
embraced  which  may  be  classed  with  merchandise,  or  which  is  a 
valuable,  other  than  such  as  is  usual  for  personal  use.  Regard 
must  be  had  to  the  quantity  and  value  of  the  articles.  A  trunk 
of  laces,  for  instance,  although  light  and  small  in  bulk,  clearly 
is  excluded.  Their  value  would  exclude  them.  The  risk  im- 
posed upon  the  carrier  is  not  that  contemplated  in  the  implied 
contract  to  carry  baggage,  and  to  be  responsible  for  it.  The 
liability  in  such  a  case  would  be  wholly  disproportioned  to  £he 
compensation  which  he  is  presumed  to  derive  from  the  fare  of 
passengers.  Besides,  it  is  a  fraud  upon  him  to  subject  him  to 
BO  great  a  hazard  without  warning  him  of  its  existence. 

As  to  extra  baggage,  the  proprietors  of  railroads,  steamboats, 
coaches,  and  omnibuses,  etc.,  engaged  in  the  business  of  con- 
veying passengers,  have  the  right  to  stipulate  for  compensation. 
So,  also,  in  regard  to  goods  and  baggage,  which  do  not  accom- 
pany the  traveler  or  his  agent;  and  if  they  hold  themselves  out 
to  the  public  as  persons  exercising  a  public  employment,  and 
as  being  ready  to  carry  goods  for  hire  for  persons  in  general, 
as  to  such  goods  and  extra  baggage  they  are  common  carriers; 
that  is,  they  are  liable  for  loss,  except  when  caused  by  the  act 
of  God  and  the  public  enemy:  Loveit  v.  Eobbs,  2  Show.  128; 
Middletm  v.  F(noler,  1  Salk.  282;  Dwighl  v.  Brewster,  1  Pick.  50 
[11  Am.  Dec.  133];  Allen  v.  Sewall,  2  Wend.  327;  S.  C,  «a6 
nom.  SewaUy.  Allen,  6  Id.  336;  Orange  County  Bank  v.  Broum, 
9  Id.  85  [24  Am.  Dec.  129];  Hastings  v.  Pepper,  11  Pick.  41; 
Stoiy  on  Bail.,  sec.  500;  Shelden  v.  Robinson,  7  N.  H.  157  [26 
Am.  Dec.  726]. 

So  all  articles  of  a  value  disproportioned  to  the  compensa- 
tion received  in  the  fare  of  the  passenger,  and  which  must,  on 
that  account,  subject  the  carrier  to  unreasonable  hazard,  and 
which  are  not  presumed  to  be  needed  for  personal  use,  either  as 
a  necessary  or  a  convenience,  I  woidd  suppose,  are  in  like  man- 
ner excluded.  At  the  same  time,  I  must  say  that  the  obligation 
of  the  carrier,  which  is  incidental  to  and  implied  from  his  con- 
tract to  carry  persons  for  hire,  as  to  baggage  is  not  limited 
absolutely  to  wearing  apparel  and  other  appliances  of  necessity, 
comfort,  or  convenience,  suited  to  the  condition  of  each  traveler, 
but  may  embrace  other  articles  of  limited  value  and  ordinary 
bulk,  which  he  may  think  proper  to  take  with  him.  If,  how- 
ever, it  is  apparent  from  all  the  circumstances — from  the 
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amount,  nature,  bulk,  and  value  of  these  articles — that  they  are 
such  as,  according  to  the  usual  course  of  business,  are  trans- 
ported as  freight,  or  if  it  is  manifest  that  they  are  intended  for 
sale,  then  they  are  not  to  be  viewed  in  the  light  of  baggage.  It 
is  certainly  right,  too,  that  usage,  however  indeterminate,  should 
be  considered  in  ascertaining  what  is  baggage.  This  must  be 
the  usage  of  the  time,  and  of  the  carrier  and  his  patrons. 
Nothing  subject  to  the  limitations  before  stated  should  be  ex- 
cluded which  have  been  usually  considered  in  practice  as  bag- 
gage. These  remarks  are  made,  not  as  containing  the  judgment 
of  the  court,  which  prescribes  them  as  rules,  but  as  my  own 
obiter  dicta.  Among  other  things,  they  are  intended  to  demon- 
strate  the  utter  impossibility  of  laying  down  any  rule  which  can 
govern  every  case.  And  it  is  our  judgment,  that  no  such  rule 
can  be  prescribed,  but  that  each  case  must  be  controlled  under 
the  general  principles  which  apply  to  the  class,  by  the  facts  and 
circumstances  which  belong  to  it;  the  application  of  those  princi- 
ples to  each  case  being  the  duty  of  the  court,  and  the  finding 
of  the  facts  being  the  duty  of  the  jury. 

Under  these  views,  we  admit  the  evidence  of  Mrs.  Dibble,  to 
the  extent  of  proving  the  contents  of  the  trunk,  according  to 
the  bill  of  particulars.  The  only  question  made  is  a  question 
of  evidence.  As  I  have  endeavored  to  show,  the  witness  is  com- 
petent. We  will  not  exclude  her  upon  the  ground  that  defend- 
ants are  not  liable  for  baggage,  according  to  this  bill  of  partic- 
ulars; although  her  testimony  will  amount  to  nothing  in  proof 
of  articles  for  which  they  are  not  in  law  bound.  The  bill  of 
particulars  shows  a  great  variety  of  articles;  some  of  which, 
indeed  many  of  which,  constitute  baggage,  according  to  the 
strictest  ruling  to  be  found  in  the  books.  For  these,  the  plaint- 
iff is  entitled  to  recover.  No  ruling  of  the  court  below  and  no 
exception  in  the  bill  makes  it  necessary  to  designate  them.  The 
court  ruled  out  the  evidence,  because,  as  he  said,  the  trunk  and 
its  contents  "  were  sui  generis,  and  not  within  the  rule."  Now, 
although  the  contents  of  the  trunk  are  various,  yet  some  of  them 
are  such  articles  as  the  defendants  are  bound  to  make  good; 
and  therefore,  it  was  error  not  to  permit  them  to  be  proved.  It 
is  not  good  law  to  hold  that  a  passenger  can  not  recover  for  loss 
of  baggage  for  which  the  defendants  are  liable  because  he  had 
also  in  his  trunk  articles  for  which  they  are  not  liable.  The 
evidence  must  go  to  the  jury,  and  the  extent  of  the  recovery 
must  be  left  with  them,  under  the  instructions  of  the  court. 

Let  the  judgment  be  reversed. 
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Dkliykkt  ot  Goods  to  Cabbikr,  Nkobsbitt  ahb  Sufvioieivot  ot,  to 
make  him  responsible  for  their  safety:  See  Merriam  r.  Hartford  tie,  B,  JL 
Co.,  52  Am.  Deo.  344,  and  note. 

LiABUJTT  or  PA88BNOXR  Carbieb  fok  Baooaox  of  PABsnroKBS:  See 
Jordan  ▼.  FaU  River  JL  B.  Co.,  51  Am.  Deo.  44;  Bomar  v.  Maxwell,  Id.  682; 
Camdm  etc  B.  /?.  Co.  ▼.  Baldaitf,  55  Id.  481,  and  notes.  In  AMteenr.  C^ark, 
87  Oa.  260,  the  prindpal  ease  is  cited  to  the  point  that  passenger  oaxriers  are 
liable  for  the  safety  of  baggage  of  passengers  without  other  oompensation 
than  the  fare  paid  by  snch  passengers,  and  the  case  of  an  innkeeper  is  said 
to  be  analogous. 

Bagoaos,  What  Constitotbs:  See  Jordan  ▼.  IhdlBiver  B.  B.  Co.,  51  Am. 
Doc.  44;  Bomar  v.  MaxwtU,  Id.  682;  Camden  etc  B.  B.  Co.  ▼.  Baidaitf,  55 
Id.  481,  and  notes  thereto.  That  other  articles  thsn  wearing  apparel  whioh 
oontribnte  to  the  comfort  or  amusement  of  a  passenger  may  be  indnded 
in  the  term  '*  baggage  '*  is  a  point  to  which  the  principal  osse  is  cited  in 
ffiUchings  v.  Wutem  ete.  i2.  iZ.,  25  Ga.  64. 

Ck)MPffrxNor  or  Tistdcokt  of  OwmcB  of  Tkuitk  lost  by  a  carrier,  or  of 
the  wife  of  saoh  owner  as  to  the  contents  of  the  tnmk:  See  McOiU  ▼.  Bowamd^ 
45  Am.  Deo.  654.  That  the  testimony  of  the  owner  of  the  tnmk  is  admla- 
aibls  to  proTs  its  contents  in  snch  a  esse,  if  there  is  no  other  evideaiie,  Is  a 
point  to  which />J6&(0  T.  Brown  iM  dUd  m  McKaiA  r.  LoeUiari,  18  Ga.  610. 
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Galena  &  Ghioago  TJ.  R  R  Go.  v.  Loomib. 

[18  IxxiHon,  648.] 

LsoiSLATcmB  HAS  PowER  TO  Reoulate  Cohpobations  in  the  exeroiM  d 
their  franchises,  so  as  to  provide  for  the  public  safety,  by  the  enaotmenl 
of  general  laws  from  time  to  time,  as  the  public  exigencies  may  require. 

GOBPOBATION  IS  AS  MUCH  SlTBJEOT  TO  GENERAL  POLIOE  IiAWB  OT  StATE  at 

is  an  individual  pursuing  his  lawful  business. 

Oenxral  Law  Reqctirino  Bell  ob  Whistle  to  be  Attached  to  Each 
Locomotive  Engine  of  a  railroad  company,  and  to  be  rung  or  whistled 
before  croBsing  any  other  road,  is  applicable  to  and  binding  on  a  corpo- 
ration created  prior  to  its  passage;  and  an  omission  to  give  the  required 
signal  is  prima  fade  proof  of  negligence  on  the  part  of  such  corporation. 

Bailboab  Cobpobations  ABE  not  Liable  tob  Any  and  All  DASiAGia 
that  a  person  may  sustain,  when  they  have  omitted  to  give  a  signal  re- 
quired by  law.  tJntil  some  proof  is  ^ven  tending  to  show  that  the  in- 
jury resulted  from  a  failure  to  give  such  signal,  the  burden  of  proving 
that  it  did  not  arise  from  such  failure  is  not  thrown  upon  theootporatioii* 

Appeal  from  Cook  county  court.    The  opinion  states  the  case. 
J.  H,  Collins,  for  the  appellants. 
Lamed  and  Woodluridge,  for  the  appellee. 

By  Court,  TBUMfinx,  J.  This  was  an  action  of  trespass  on 
the  case,  brought  to  recover  damages  alleged  to  have  been  sus- 
tained bj  the  plaintiff,  in  consequence  of  the  careless  and  im- 
proper management  by  the  defendants  of  their  railroad  cars  and 
locomotive  engine.     Plea,  not  guilty. 

It  appears  from  the  evidence,  that  in  December,  1850,  about 
six  o'clock  in  the  evening,  the  plaintiff  was  traveling  in  a  wagon 
drawn  by  two  horses,  near  the  railroad  crossing  on  the  turnpike 
leading  west  from  Chicago;  tliat  the  locomotive  engine  and  cars 
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of  the  defendants  were  at  the  same  time  going  towards  Chicago, 
and  near  the  place  where  the  roads  cross;  that  the  two  roads 
run  nearly  parallel  for  a  number  of  rods  before  thcj  cross;  that 
the  defendants  failed  to  ring  a  bell  or  sound  a  whistle  as  the 
train  of  cara  approached  the  crossing;  that  the  plaintiff  drove 
across  the  railroad  track  iuj mediately'  before  and  within  a  few 
feet  of  the  locomotive;  that  his  horses  became  frightened  at  the 
engine  and  cars,  ran  into  the  railroad  ditch,  upset  the  wagon, 
ran  off,  and  were  lost;  and  that  the  plaintiff  himself  was  con- 
siderably bruised. 

The  jur}'  returned  a  verdict  of  two  hundred  dollars  against 
the  defendants,  and  the  plaintiff  had  judgment  thereon. 

At  the  request  of  the  plaintiff,  the  court,  among  other  instruc- 
tions to  the  jury,  gave  the  following:  "  If  the  jury  believe,  from 
the  evidence,  that  the  defendants  omitted  to  ring  a  bell  or  sound 
a. whistle,  in  the  manner  required  by  law,  such  omission  con- 
stitutes a  prima  facie  case  of  negligence,  and  the  defendants 
are  liable  to  the  plaintiff  for  the  loss  and  damage  proved  to  have 
been  sustained  by  him,  unless  the  defendants  proved  that  such 
loss  and  damage  were  not  occasioned  by  such  omission." 

The  defendants  object  to  the  first  branch  of  this  instruction, 
that  there  is  no  law  requiring  them  to  have  a  bell  or  whistle  at- 
tached to  their  locomotive  engines.  It  is  admitted  that  their 
charter,  as  originally  passed,  contains  no  such  requirements; 
but  by  the  thirty-eighth  section  of  a  general  law  subsequently 
enacted,  entitled  "An  act  to  provide  for  a  general  system  of 
railroad  incorporations,"  approved  March  6,  1849,  it  is  declared 
that  "  a  bell  of  at  least  thirty  pounds  weight,  or  a  steam  whistle, 
shall  be  placed  on  each  locomotive  engine,  and  shall  be  rung  or 
whistled  at  the  distance  of  at  least  eighty  rods  from  the  place 
where  the  said  road  shall  cross  any  other  road  or  street,  and  be 
kept  ringing  or  whistling  until  it  shall  have  crossed  said  road 
or  street,  under  a  penalty  of  fifty  dollars  for  every  neglect,  to  be 
paid  by  the  corporation  owning  the  railroad,  one  half  thereof 
to  go  to  the  informer  and  the  other  half  to  the  state,  and  shall 
be  liable  for  all  damages  which  shall  be  sustained  by  any  person 
by  reason  of  such  neglect;"  and  the  forty-fifth  section  of  the 
same  act  declares  that  "all  existing  railroad  corporations  within 
this  state  shall  respectively  have  and  possess  all  the  powers  and 
privileges,  and  be  subject  to  the  duties  and  liabilities  and  pro- 
visions, contained  in  this  act,  so  far  as  they  shall  bo  applicable 
to  their  present  conditions,  and  not  inconsistent  with  their  sev- 
eral charters." 
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That  the  provisions  of  the  thirty-eighth  section  are  applicable 
to  the  present  condition  of  the  road  of  the  defendants  does 
not  admit  of  question;  and  that  they  are  not  inconsistent  with 
any  provision  of  their  charter  is  equally  certain.  They  are» 
therefore,  bound  by  these  requirements  of  the  law,  unless,  as 
has  been  suggested,  the  legislature  had  no  authority  to  impose 
them. 

That  the  legislature  has  the  power,  by  the  enactment  of  gen- 
eral laws  from  time  to  time,  as  the  public  exigencies  may  re- 
quire, to  regulate  corporations  in  the  exercise  of  their  franchises, 
so  as  to  provide  for  the  public  safety,  admits  of  no  doubt.  The 
provision  in  question  is  a  mere  police  regulation,  enacted  for 
the  protection  and  safety  of  the  citizens  of  the  country,  and  in 
no  matter  interferes  with  or  impairs  the  powers  conferred  on 
the  defendants  in  their  act  of  incorporation.  There  is  nothing 
in  the  character  of  this  or  any  other  charter  so  sacred  as  to 
shield  the  corporators  from  punishment  for  criminal  offenses 
committed  in  the  exercise  of  their  corporate  powers.  Nor  is 
the  corporation  itself  above  the  general  laws  enacted  for  the 
safety  of  the  community. 

The  act  of  corporation  confers  on  the  company  certain  privi- 
leges; but  in  the  ecercise  of  those  privileges  the  corporation 
is  just  as  much  subject  to  the  general  police  laws  of  the  state 
as  is  an  individual  pursuing  his  lawful  business:  Stuyvesanl  v. 
Mayor  etc.  of  New  York,  7  Cow.  603;  Baker  v.  Bo^on,  12  Pick. 
184  [22  Am.  Dec.  421];  Angell  &  Ames  on  Corp.  427,  428. 

There  can  be  no  question  that  the  general  law  requiring  a 
bell  or  whistle  to  be  attached  to  each  locomotive  engine,  which 
shall  be  rung  or  whistled  before  crossing  any  other  road,  is  ap- 
plicable to  and  binding  on  the  defendants  in  this  case;  and  that 
an  omission  to  give  the  required  signal  constitutes  a  prima 
facie  case  of  negligence. 

So  far,  the  instruction  was  clearly  right;  but  the  other  branch 
of  it  was,  we  think,  erroneous.  It  implies  that  railroad  corpo- 
rations are  liable,  prima  fade,  for  any  and  all  damages  a  party 
may  sustain  when  they  have  omitted  to  give  the  signal  required 
by  law,  whether  such  damages  were  sustained  by  reason  of  such 
neglect  or  from  any  other  cause.  The  party  himself  may  have 
been  guilty  of  negligence;  or  the  circumstances  may  be  such  as 
to  show  no  probable  connection  between  the  injur}*  sustained 
and  the  omission  to  give  the  requisite  signal;  and,  in  such 
cases,  it  woidd  be  requiring  too  much  to  compel  the  company 
to  prove  affirmatively  that  the  damage  was  not  occasioned  by 
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such  omission.  Until  some  proof  is  given,  tending  to  show 
that  the  injuiy  resulted  from  a  failure  to  ring  a  bell  or  blow  a 
whistle,  the  burden  of  proving  a  negatiye,  and  that  it  did  not 
arise  from  such  failure,  should  not  be  thrown  on  the  company. 

Judgment  reversed,  and  cause  remanded* 

Judgment  reversed. 

Lboislaturb  has  Powkb  by  Enactment  ot  Qensbal  Laws  from  timo 
to  time,  aa  the  exigencieB  may  require,  to  regulate  corporatioiia  in  the  exerdae 
of  their  franchiaes,  bo  aa  to  proNdde  for  the  publio  safety:  ChkagOy  B,  A  Q, 
B,  B,  Co.  ▼.  Park$,  18  UL  468;  Dingman  ▼.  People,  51  Id.  280;  ToUdo,  P. 
^  W.  B,  Co,  T.  Deacm,  63  Id.  94;  Toledo,  W,  A  W.  B.  Co.  ▼.  JackBonmUe^ 
67  Id.  40;  Chicago,  B,  A  Q.  B,  B.  Co,  v,  ffaggerty.  Id.  116;  Lake  View  t. 
Bom  nUl  Cem.  Co,,  70  Id.  194;  Buggies  ▼.  PeopU,  91  Id.  261. 

Ck>NTBIBUTOBT    NSOLIOSNCB    OF    PlAINTDT    DeFBATS  RiOBT  OF  AonONS 

See  Munger  v.  TowxwaRda  B.  B.  Co,,  63  Am.  Deo.  884,  note  887.  where 
other  caaea  an  oollected;  Chicago  A  M.  B,  B.  Co.  t.  PaUhm,  16  UL  202; 
Lake  Short  A  M.  8,  B,  B.  Co,  v.  MUler,  25  Mich.  291,  both  citing  the  prin* 
oipalcaae. 

Thb  principal  case  is  cited  in  lUmoU  Cent.  B.  B.  Co.  ▼.  OUHg,  68  DL 
318,  to  the  point  that  the  omiaaion  of  a  railroad  company  to  ring  a  bell,  aa 
required  by  statute,  is  prima  fade  negligence;  in  Chicago  A  A.  B.  B.  Co.t. 
McDanieU,  63  Id.  125,  to  the  point  that  auoh  omisaion  subjecta  the  company 
to  a  penalty,  but  does  not  render  it  liable  in  an  actiou  for  damages  unless 
the  damages  were  sustained  by  reaaon  of  such  negligence;  and  in  Indianap" 
clia  A  8t.  L,  B,  B.  Co.  v.  Blackman,  63  Id.  120;  and  in  BeOrfowtaine  B.  Co. 
▼.  HwUer,  33  Ind.  362,  to  the  point  that  the  omission  of  a  railroad  company 
to  give  a  signal  is  not  of  itself  evidence  of  negligence,  but  the  jury  mnit  do* 
termine  the  effect  of  the  omission  or  n^lect. 


KetiLey  v.  Hemmxngwat. 

[13  ILLDIOIB,  604.] 

Nora  Payable  to  Person  ''when  He  is  Twenty-one  Yeabs  Old"  is  not 
a  promissory  note,  negotiable  under  the  Illinois  statute.  The  contin- 
gency upon  which  such  note  is  made  payable  may  never  happen,  and 
therefore  it  is  not  certainly  aud  at  all  events  payable. 

Instrument  Which  is  Not  Promissory  Note  when  Made  can  not 
become  such  by  matter  ex  post  facto. 

Appeal  from  Du  Page  circuit  court.    The  opinion  states  the 


Famswor^  and  Ferguson,  and  T.  L.  Dickey ,  for  the  appellant. 

Olover  and  Cook,  for  the  appellee. 

By  Court,  Treat,  C.  J.    This  was  an  action  brought  by  Hem- 
mingwaj  against  Eelley  before  a  justice  of  the  peace,  and  taken 
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by  appeal  to  the  circuit  court.     On  the  trial  in  the  latter  court 
the  plaintiff  offered  in  evidence  an  instrument  in  these  words: 

"  Castlbton,  April  27,  1844. 

"  Due  Henry  D.  Kelley  fifty-three  dollars  when  he  is  twenfy- 
one  years  old,  with  interest.  Datid  Eelley." 

On  the  back  of  which  was  this  indorsement: 

"  BocKTON,  May  21, 1849. 

"  Signed  the  within,  payable  to  Moses  Hemmingway. 

''Henbt  Eellet." 

The  plaintiff  proved  that  the  payee  became  of  age  in  August, 
1849.  The  defendant  objected  to  the  introduction  of  the  in- 
strument, because  it  was  not  negotiable,  but  the  court  admitted 
it  in  evidence,  and  rendered  judgment  for  the  plaintiff. 

Our  statute  makes  promissory  notes  assignable  by  indorse- 
ment in  writing,  so  as  absolutely  to  vest  the  legal  interest  in 
the  assignee.  Was  the  instrument  in  question  a  promissory 
note  ?  To  constitute  a  promissory  note,  the  money  must  be  cer- 
tainly payable,  not  dependent  on  any  contingency,  either  as  to  • 
event  or  the  fund  out  of  which  payment  is  to  be  made,  or  the 
parties  by  or  to  whom  payment  is  to  be  made.  If  the  terms  of 
an  instrument  leave  it  uncertain  whether  the  money  will  over 
become  payable,  it  can  not  be  considered  as  a  promissory  note: 
Ch.  Bills,  134.  Thus,  a  promise  in  writing  to  pay  a  sum  of 
money  when  a  particular  person  shall  be  married  is  not  a 
promissory  note,  because  it  is  not  certain  that  he  will  ever  be 
married:  Pearson  v.  Oarrett,  4  Mod.  242;  Beardsley  v.  Baldwin^ 
2  Stra.  1151.  So  of  a  promise  to  pay  when  a  particular  ship 
shall  return  from  sea,  for  it  is  not  certain  that  she  will  ever  re- 
turn: Palmer  v.  Pratt,  2  Bing.  185;  Coolidge  v.  Buggies,  15 
Mass.  887.  In  all  such  cases,  the  promise  is  to  pay  on  a  con- 
tingency that  may  never  happen.  But  if  the  event  on  which 
the  money  is  to  become  payable  must  inevitably  take  place,  it  is 
a  matter  of  no  importance  how  long  the  payment  may  be  sus- 
pended. A  promise  to  pay  a  sum  of  money  on  the  death  of  a 
particular  individual  is  a  good  promissory  note,  for  the  event 
on  which  the  payment  is  made  to  depend  will  certainly  trans- 
pire: Colehan  v.  Cooke,  Willes,  893;  S.  C,  2  Stra.  1217. 

In  this  case  the  payment  was  to  be  made  when  the  payee 
should  attain  his  majority — an  event  that  might  or  might  not 
take  place.  The  contingency  might  never  happen,  and  therefore 
the  money  was  not  certainly  and  at  all  events  payable.  The 
instrument  lacked  one  of  the  essential  ingredients  of  a  promis* 
flozy  note,  and  consequently  was  not  negotiable  under  the  statute. 
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The  fact  that  the  payee  lived  till  he  was  twenty-one  years  of  age 
makes  no  difference.  It  was  not  a  promissory  note  when  made, 
and  it  cotdd  not  become  such  by  matter  ex  poet  facto.  .  The 
plaintiff  has  not  the  legal  title  to  the  instrument.  If  it  presents 
a  cause  of  action  against  the  maker,  the  suit  must  be  brought 
in  the  name  of  the  payee  The  case  of  Oosa  y.  Nelson,  1  Burr. 
226,  is  clearly  distinguishable  from  the  present.  There,  the 
note  was  made  payable  to  an  infant  when  he  should  arrive  at 
age,  and  the  day  when  that  was  to  be  was  specified.  The  court 
held  the  instrument  to  be  a  good  promissory  note,  but  expressly 
on  the  ground  that  the  money  was  at  all  events  payable  on  the 
day  named,  whether  the  payee  should  live  till  that  time  or  die 
in  the  interim;  and  it  was  distinctly  intimated  that  the  case 
would  be  very  different  had  the  day  not  been  stated  in  the  note. 
It  was  regarded  as  an  absolute  promise  to  pay  on  the  day  speci- 
fied, and  no  effect  was  giyefi  to  the  words  that  the  payee  would 
then  become  of  age. 

The  judgment  must  be  reversed. 

Judgment  reversed. 

Test  of  Nsootiabiutt  of  a  note  is,  that  it  mnat  be  an  undertaking  ta 
pay  a  certain  earn  at  all  events,  at  some  time  which  must  certainly  comet 
Warden  v.  Dodffe,  47  Am.  Dec.  247,  note  248,  and  cases  there  coUectedi 
Smalley  v.  Edey,  15  111.  325;  CfiUUany.  Myers, 31  Id.  528;  Kinggfmry  v.  WaU, 
68  Id.  312;  Baird  v.  Underwood,  74  Id.  177;  ffutband  v.  Epling,  81  Id.  174» 
all  citing  the  principal  case. 

The  fbihoipal  oabx  is  DismrouisHSD  in  BUder^aek  v.  MurUngame^  87 
I1L842. 


Jenninqb  V.  Gage. 

[18  iLLDIOBIp  610.] 
PABTr  OAK  HOT  BbSOIHB  CoilTBACT  AND  AT    SaU    TiMB    RlTAIN  OOOTm- 

EHAHON,  in  whole  or  in  part,  which  he  has  received  under  it.  He  must 
rescind  the  contract  in  toto  or  not  at  all. 

VxNDKX  OF  Goods  iikbxlt  Coktragted  to  bb  Sold,  bat  never  actually 
delivered,  has  no  right  to  the  possession  of  them  until  the  sale  is  con- 
summated, and  if,  before  consummation  of  the  sale,  he  obtains  possession 
surreptitiously,  and  without  the  consent  of  the  vendor,  the  latter  may 
recover  it  af;;ain  without  a  rescission  of  the  contract. 

In  Case  of  Sale  aio)  Deltvbbt  of  Goods  Title  Passes  to  Vendee,  but 
in  case  of  a  mere  contract  for  a  sale,  the  title  remains  with  the  original 
owner. 

Rbtubn  of  Considehation  is  Neobssart  Only  when  Vbndob  Sbbks  to 
Avoid  the  contract  under  which  he  has  parted  with  his  goods. 
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Good  Faith  of  Transaction  ih  Maiter  Pkculiarly  Appropriate  for  the 
consideration  of  the  jury. 

Where  Owner  of  Goods,  by  Voluntarily  Parting  with  Possession 
THEREOF,  clothes  a  vendee  with  the  indicia  of  ownership,  he  must  beat 
the  loss,  as  between  him  and  an  innocent  purchaser  from  such  vendee. 
But  this  principle  does  not  apply  to  sales  upon  condition,  and  where  the 
original  owner  has  never  consented  to  the  transfer  of  the  property. 

Owner  of  Personal  Property  can  not  be  Divested  of  It  vdthoat  his 
consent;  but  if  he  consent  to  its  transfer,  though  such  consent  be  only 
temporary  and  obtained  by  fraud,  and  therefore  revocable  as  against 
such  unfair  purchaser,  yet  an  honest  purchaser  from  him  will  be  pro- 
tected, and  the  first  owner  must  bear  the  loss. 

Ebbob  to  Cook.     The  opinion  states  the  case, 
Arnold  and  Lay^  for  the  plaintiff  in  error. 
O,  Chodrich,  for  the  defendants  in  error. 

By  Court,  Tbumbull,  J.  Qe^ge,  Dater  &  Massej,  znerohants 
in  the  city  of  New  York,  sold  to  Van  Yalin  a  bill  of  goods,  tak- 
ing in  payment  his  notes,  at  four,  six,  and  nine  months,  seoai*ecl 
by  a  mortgage  on  real  estate  in  Wisconsin.  The  goods  to  be 
shipped  to  Chicago,  but  not  to  be  delivered  to  Van  Yalin  till  he 
gave  an  indorser  on  the  notes  satisfactory  to  J.  H.  Burch.  The 
goods  were  accordingly  forwarded  to  Van  Yalin,  care  of  James 
Peck  &  Co.,  warehousemen,  Chicago,  who  were  instructed  by 
Burch  not  to  deliver  them  without  directions  from  him.  Yan 
Yalin,  however,  paid  the  charges  and  obtained  the  possession  of 
the  goods  without  giving  the  indorser,  and  subsequently  sold 
them  to  Jennings,  the  defendant  in  the  court  below. 

Oage,  Dater  &  Co.  demanded  the  goods  of  Jennings,  and  on 
his  refusal  to  deliver  them  brought  trover  for  their  value,  and 
recovered  a  judgment  for  one  thousand  three  hundred  and  thirty- 
nine  dollars  and  seventy-four  cents. 

Among  other  instructions,  the  defendant  asked  the  court  to 
give  to  the  jury  the  following:  ' '  If  the  juiy  believe  that  plaintiffs 
in  this  case  contracted  to  sell  the  bill  of  goods  sued  for  in  this  case 
to  Henry  Yan  Yalin,  defendant's  vendor,  and  received  the  notes  of 
Yan  Yalin,  part  secured  by  mortgage  on  property  in  Wisconsin 
and  the  balance  to  be  secured  by  a  good  indorser,  or  that  an  in- 
dorser in  addition  to  the  security  given  by  mortgage  was  to 
be  given  for  the  whole  amount  of  the  goods,  still  if  the  mort- 
gage was  given  by  Yan  Yalin  before  the  plaintiffs  would  be  en- 
titled to  recover  of  the  defendant,  the  plaintiffs  must  show  that 
they  have  restored  the  mortgage  or  canceled  the  same,  or  offered 
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to  cancel  the  Bame,  and  if  they  haye  not  done  either,  the  law  is 
with  the  defendant." 

"  If  the  jury  believe,  from  the  evidenoe,  that  Jennings  pur- 
chased the  goods  in  good  faith  of  Yan  Yalin,  and  that  at  the 
time  of  such  purchase  Yan  Yalin  had  actual  possession  of  such 
goods,  and  that  they  were  marked  in  New  York  by  plaintiffs 
with  Yan  Yalin's  name,  and  transmitted  to  him  at  Chicago,  and 
there  actually  delivered  to  him  by  the  plaintiffs'  agent  and  con- 
signee, then  as  against  Jennings  the  plaintiffs  can  not  recover." 

The  first  of  the  above  instructions  the  court  refused  to  give, 
and  gave  the  second  with  this  qualification:  "If,  however,  the 
agreement  between  the  plaintiffs  and  Yan  Yalin  was  that  the 
goods  were  only  to  be  delivered  to  Yan  Yalin  upon  the  condi- 
tion of  his  giving  security  for  the  price,  then  if  the  possession 
was  obtained  by  Yan  Yalin  without  giving  the  security  agreed 
upon  and  in  violation  of  the  agreement,  then  he  derived  no  title 
to  the  goods  which  he  could  sell  to  Jennings,  even  if  Jennings 
was  a  purchaser  in  good  faith  and  for  a  valuable  consideration." 

The  refusal  to  give  the  first  instruction,  and  the  giving  of  the 
other  with  the  qualification,  present  the  only  questions  arising 
in  the  case. 

It  is  a  rule  that  a  parly  can  not  rescind  a  contract,  and  at  the 
same  time  retain  the  consideration,  in  whole  or  in  part,  which 
he  has  received  under  it.  He  must  rescind  the  contract  in  toio 
or  not  at  all:  Eogan  v.  Weyer,  5  Hill,  890;  Moyer  v.  Shoemaker^ 
5  Barb.  822;  Buchenau  v.  Homey,  12  HI.  836. 

The  first  of  defendant's  instructions  was  not,  however,  based 
upon  the  supposition  that  Yan  Yalin  received  the  goods  under 
the  contract  of  purchase,  and  unless  he  did  so  receive  them, 
that  instruction  and  several  others  of  precisely  similar  character 
were  properly  refused  as  inapplicable  to  the  facts  of  this  case. 

If  the  goods  were  simply  contracted  to  Yan  Yalin  but  never 
actually  sold  and  delivered  to  him,  he  had  no  right  to  the  pos- 
session till  such  contract  was  consummated;  and  if,  under  such 
circumstances,  he  obtained  the  possession  surreptitiously  and 
without  the  consent  of  the  plaintiffs,  they  could  recover  it  again 
without  a  rescission  of  the  contract. 

There  is  a  material  distinction  between  a  sale  and  delivery  of 
goods  and  a  mere  contract  for  a  sale.  In  the  one  case,  the  title 
to  the  goods  passes  to  the  vendee;  in  the  other,  it  remains  with 
the  original  owner.  Upon  the  hypothesis  assumed  in  the  in- 
struction, that  the  goods  were  merely  contracted  to  be  sold  to 
Yan  Yalin,  as  applied  to  the  facts  of  this  case,  it  is  clear  that 
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the  title  to  the  property  was  not  changed,  and  the  plaintifEs  had 
the  right,  without  the  rescission  of  a  contract  which  did  not 
change  the  title  to  the  goods,  to  recover  their  possession  or 
value  against  one  who  had  wrongfully  taken  them  away. 

It  is  only  when  the  vendor  seeks  to  avoid  the  contract  under 
which  he  has  parted  with  his  goods  that  a  return  of  the  con- 
sideration he  has  received  under  such  contract  becomes  nec- 
essary. 

The  right  to  recover  in  this  case,  upon  the  supposition  that 
there  was  simply  a  contract  for  the  sale  of  the  goods,  which 
were  not  to  be  delivered  except  further  security  was  given,  did 
not  depend  on  the  rescission  of  such  contract;  hence  it  was  un- 
necessary that  the  plaintiffs,  before  bringing  suit,  should  have 
canceled  the  mortgage  which  had  been  given  in  part  security  for 
the  price  of  the  goods,  as  they  were  not  seeking  to  avoid  the 
contract  for  their  sale  or  to  recover  in  opposition  to  it,  and  de- 
fendant's instructions  upon  this  branch  of  the  law  were  properly 
refused  as  inapplicable  to  the  case. 

The  questions  of  law  arising  upon  the  other  instruction,  and 
ihe  qualification  annexed,  are  of  a  different  character.  That  in- 
etruotion  is  based  on  the  supposition  that  Jennings  was  a  pur- 
chaser of  the  goods  in  good  faith  and  for  a  valuable  considera- 
tion. Whether  the  evidence  would  have  justified  the  jury  in 
finding  that  he  was  such  a  purchaser  is  not  now  the  question. 
The  good  faith  of  the  transaction  was  a  matter  peculiarly  appro- 
priate for  the  consideration  of  the  jury,  and  as  such  the  defend- 
ant had  the  right  to  have  it  submitted  to  and  passed  upon  by 
them. 

As  between  plaintiffs  and  Yan  Yalin,  there  is  no  question 
that  the*title  to  the  goods  would  not  pass  on  the  state  of  case 
supposed  in  the  instruction;  but  it  is  insisted  that  as  between 
the  plaintiffs  and  Jennings  the  law  is  different,  and  that  as  be- 
tween them,  both  parties  being  innocent,  the  loss  should  fall 
upon  the  owners,  who,  by  intrusting  Yan  Yalin  with  the  posses- 
sion of  the  goods,  enabled  him  to  commit  the  fraud,  rather  than 
upon  Jennings,  who  is  presumed  to  have  acted  in  good  faith  and 
with  proper  caution.  This  is  unquestionably  the  law  where  the 
owners,  with  the  intention  of  sale,  have  voluntarily  parted  with 
the  possession  of  the  goods,  and  clothed  the  vendee  with  the 
indicia  of  ownership,  though  under  such  circumstances  as  would 
authorize  a  rescission  of  the  sale  and  a  recovery  of  the  goods  as 
against  the  vendee:  Mowrey  v.  Walsh,  8  Cow.  288;  Rowley  v. 
Bigelawy  12  Pick.  307  [23  Am.  Dec.  607].    But  this  principle 
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does  oot  apply  tcr  sales  upon  condition  and  vbere  the  original 
owner  has  never  consented  to  the  transfer  of  the  property: 
Bradeen  y.  Brooks,  22  Me.  463;  Dresser  Manufacturing  Co.  t. 
Waterston,  3  Met.  9;  2  Kent's  Com.  497.  It  is  a  universal  and 
fundamental  principle  of  the  law  of  personal  property  that  no 
man  can  be  divested  of  it  without  his  own  consent:  Saltus  v. 
EvereU,  20  Wend.  276  [32  Am.  Dec.  541  J;  Ash  v.  Putnam,  1  Hill 
(N.  Y.),  303.  If  he  consent  to  the  transfer  of  the  property, 
though  such  consent  be  temporary  only,  and  obtained  by  fraud, 
and  therefore  revocable  as  against  such  unfair  purchaser,  still  an 
honest  purchaser  from  him  will  be  protected,  and  the  first  owner 
must  bear  the  loss.  Does  the  instruction,  as  qualified  by  the  court, 
exclude  the  idea  of  Van  Yalin  having  obtained  possession  of  the 
goods  by  the  consent  of  the  plaintiflB?  If  it  does,  the  instruc- 
tion was  correct,  otherwise  it  was  erroneous.  A  moment's  con- 
sideration will  show  that  all  the  facts  stated  hypothetically  in 
the  qualification  may  be  true,  and  still  Van  Yalin  may  have  got 
the  possession  of  the  goods  temporarily  by  the  consent  of  the 
plaintiffs.  He  may  have  obtained  the  possession  under  the  false 
and  fraudulent  promise  that  he  would  afterwards  furnish  the 
security,  or  he  may  even  have  furnished  an  indorser  upon  the 
notes  satisfactory  to  Bui'ch,  when  in  fact  the  signature  of  the 
indorser  was  forged;  and  there  are  many  ways  in  which  it  is 
possible  that  he  may  fraudulently  have  obtained  possession  of 
^ihe  goods  without  giving  the  security  agreed  upon,  and  in  vio- 
lation of  his  agreement,  and  yet  by  the  plaintiffs'  consent,  for 
the  time  being.  Under  such  circumstances,  a  bona  fide  purchaser 
from  Van  Yalin  would  be  protected^ 

The  qualification  of  the  instruction  was  therefore  erroneous^ 
and  the  judgment  must  for  that  reason  be  reversed. 

Judgment  reversed,  and  cause  remandedL 

Judgment  reversed. 

TiTLB  TO   PSBSOHAL  PbOPBRTT  DOBS  NOT  PaSS  TO  VEin)RlB  WrTHOUT  Ds- 

UVEKT:  See  Oolder  v.  Ogden,  53  Am.  Deo.  618,  note  619,  where  other  casea 
are  collected. 

Rescission  of  Contract:  See  Fay  v.  Oliver,  49  Am.  Deo.  764,  note  768, 
where  other  cases  are  collected. 

Bona  Fide  Pubchaser  from  Fraudulsnt  Vender  Gets  Good  Title:  See 
Hoffman  v.  Noble,  39  Am.  Dec.  711,  note  716,  where  other  cases  are  collected. 
Where  a  party  has  voluntarily  parted  with  his  goods,  and  given  to  the  ven- 
dee a  title  thereto,  he  can  not  reclaim  them  from  a  third  person  who  has  l)e- 
come  a  bcna  fidt  purchaser  from  such  vendee:  Bell  v.  Cafferty^  21  Ind.  420; 
Brundage  v.  Camp,  21  III.  334;  Fawceit  v.  Oshoni,  32  Id.  424,  427;  Burton  v. 
Curyea,  40  Id.  330;  Ohio  &  Miss.  H.  Co.  v.  Kerr,  49  Id.  459;  Michi^jan  Cent. 
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£.  H.  Co,  V.  PkOlips,  60  Id.  194;  Wetftem  U.  B.  J?.  Co.  v.  Wagner,  05  Id.  199; 
Toung  v.  Bradley,  68  Id.  657;  Schtoeker  v.  Tracy,  76  Id.  349;  Van  Ihuar  v. 
ili^,  90  Id.  502,  all  citing  the  principal  case. 

Cbbditors  Who,  to  Seourb  Debt,  Takb  Tttlk  bt  Pubchasb  isom 
Pbaudulxnt  Vendbb,  with  knowledge  of  his  title,  take  only  such  title  as 
their  vendee  had,  and  other  creditors  may  assail  the  whole  transaction  for 
fraud:  Woffgoner  v.  Cooley,  17  HI.  245,  citing  the  principal 
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[IS  Iixxvoxs,  682.] 

Qnx  Who  Puts  his  Kamb  on  Back  or  Kors  before  it  is  delivered  to  the 
payee  is  an  original  party  to  the  note,  and  the  original  consideration  for 
the  note  is  the  consideration  for  his  undertaking.  It  is  not  necessary 
that  he  shall  participate  in  or  receive  any  part  of  the  consideration. 

Whbbb  Name  of  Partt  is  Found  on  Back  of  Note,  in  the  hands  of  the 
payee,  the  presumption  of  law  is  that  it  was  put  there  at  the  time  of  the 
execution,  and  in  the  absence  of  proof  to  the  contrary,  the  law  presumei 
that  he  assumed  to  guarantee  the  note. 

Ebbob  to  the  Cook  county  court  of  common  pleas.  The  facts 
are  stated  in  the  opinion. 

J.  E.  Dillon,  for  the  plaintiff  in  error. 

J.  N.  Arnold,  for  the  defendant  in  error. 

By  Oonrt,  Catok,  J.  Prickett  &  Hawkins  executed  their 
note  to  Weld  for  the  purchase  of  some  goods.  He,  not  being 
satisfied  with  their  responsibility,  refused  to  take  the  note  un- 
less Carroll  signed  it  with  them.  Carroll  then  put  his  name  on 
the  back  of  the  note,  when  it  was  delivered  to  the  payee.  Here 
Carroll  was  an  original  party  to  the  note,  and  the  original  con- 
sideration for  the  note  was  the  consideration  for  his  undertaking. 
It  was  not  necessaiy  that  he  should  participate  in  or  receive  any 
part  of  the  consideration.  His  undertaking  induced  the  payee 
to  accept  the  note  in  payment  of  the  goods  sold,  and  that  was 
sufficient.  The  only  question  which  was  seriously  urged  upon 
our  consideration  in  the  argument  was  as  to  the  character  and 
nature  of  the  liability  assumed  by  Carroll.  He  was  sued  as 
guarantor  of  the  note,  and  now  he  insists  that  he  only  assumed 
the  liability  of  second  indorser.  This  is  a  question  which  has 
been  long  since  settled  in  this  court,  and  we  see  no  cause  to 
limit  the  liability  as  there  established.  In  the  case  of  Camden 
T.  McKoy,  8  Scam.  437  [38  Am.  Dec.  91],  it  was  held  that  where 
the  name  of  a  party  is  found  on  the  back  of  a  note  in  the  hands 
of  the  payee,  the  presumption  of  law  is  that  it  was  put  there  at 

Am.  Dbo.  Vol.  LYI— SI 


482  Carroll  v.  Welix  [lUiiioiij^ 

the  time  of  the  execntion  of  the  note,  and  that,  in  the  absence 
of  proof  to  the  contrary,  it  is  a  further  presumption  that  be 
assumed  to  guarantee  the  note;  and  in  the  subsequent  case  of 
Cushman  v.  Dement,  Id.  497,  the  same  rule  was  adopted  and 
enforced.  lu  these  cases  it  was  also  decided  that  these  pre- 
sumptions might  be  rebutted  bj  proof  showing  the  actual  char- 
acter of  the  transaction.  In  this  case  there  is  proof  sustaining 
these  presumptions  of  law,  or  rather  showing  that  the  under- 
standing, at  least  on  the  part  of  the  payee  of  the  note,  was, 
that  the  liability  of  Carroll  should  be  even  more  than  that  of  a 
guarantor;  for  he  required  that  Carroll  should  become  a  surely 
in  the  note.  In  the  two  cases  referred  to,  this  court  followed 
the  decisions  of  the  supreme  courts  of  New  York  and  Massa- 
chusetts, as  well  as  those  of  seyeral  other  distinguished  tribu- 
nals; and  now  we  are  asked  to  retrace  our  steps  because  a 
different  rule  for  a  time  prevailed  in  New  York.  We  have  ex- 
amined the  several  decisions  of  the  case  of  HaU  v.  Newcomb,  8 
Hill  (N.  Y.),  233;  and  S.  C,  7  Id.  416  [42  Am.  Dec.  82],  and 
find  nothing  in  them  which  inclines  us  to  change  the  rule  in  this 
court.  The  last  was  in  the  comt  of  errors,  where  the  case  was 
twice  argued.  Upon  the  first  argument,  that  court  was  equally 
divided;  and  upon  the  second  argument,  a  very  large  minority  of 
the  court  were  for  adhering  to  the  ancient  and  true  rule  upon 
the  subject.  In  the  cases  already  referred  to  in  this  court,  the 
subject  was  fully  examined,  and  we  do  not  feel  called  upon  to 
review  the  authorities  again. 

Let  the  judgment  be  affirmed. 

Judgment  affirmed. 

Onb  Who  Pms  ma  Kamx  on  Back  ov  Notb  »t  Ae  time  <rf  its  incep- 
tion is  an  original  promiaor:  Cfolbum  v.  Averillt  60  Am.  Dec  630,  note  682, 
where  other  cases  are  collected.  See  alao  SfflveaUr  ▼.  Downer,  40  Id.  786, 
and  note  790. 

SiONATUBX  OF  Thibd  Pbbsok  ON  Baok  OF  KoTB,  while  in  the  hands  of 
the  payee,  ia  presamptive  evidence  that  it  was  placed  there  at  the  time  of  the 
execution  of  the  note:  Webster  v.  Cobb,  17  Hi.  465;  Blaid{ford  v.  MULiken^  35 
Id.  430;  WhiU  v.  Weaver,  41  Id.  413;  Oridlsy  v.  Captn,  72  Id.  18,  aU  citing 
the  principal  case. 

Thx  phinCipal  OAfii  IS  oiTSD  in  iStcA  V.  Haihawa/y,  18  111.  540»  to  tlM 
point  that  a  goaranty  is  an  original  independent  undertaking. 
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Woods  v.  Devin. 

[13  IixZHOli,  747.] 

Common  Cabbxxb  ov  Passknobbs  Bscx)M£8  Rxsponsibui  iob  Loss  of 
Bagoagb  of  a  passenger  as  soon  as  it  is  delivered  to  him,  although  saoh 
passenger  may  not  have  prepaid  his  fxre. 

Loss  BT  Thkft  is  not  within  Sithbb  oy  BxoBFnoNS  to  the  risk  of  m 
oommon  carrier. 

PoOKVr-PIBTOL  AND  PaIB  OF   BUXUHO-FISTOLS  CaBBOD    BT  PaSSBNOSR  in 

a  carpet-hag,  for  his  personal  use  and  protection,  form  part  x>f  his  bag- 
gage, for  the  loss  of  which  a  oommon  carrier  is  liable. 

Ebbob  to  the  oironit  court  of  Peoria  couniy.  The  opinion 
states  the  case. 

H.  O,  Merriman,  for  the  plaintiff  in  error. 

N.  H.  Purple,  for  the  defendant  in  error. 

By  Oourt,  Tbxat,  C.  J.  This  was  an  action  on  the  case 
faronght  by  De^in  against  Woods.  The  declaration  alleged  in 
substance  that  the  plaintiff,  on  the  seventh  of  August,  1851, 
deliyered  on  board  the  steamboat  Govemor  Briggs,  then  lying 
at  Peoria,  and  owned  by  the  defendant  and  used  by  him  in  the 
transportation  of  passengers  and  freight  on  the  Hlinois  river 
between  Peoria  and  La  Salle,  a  carpet-bag  containing  one  case 
of  dueling-pistols,  one  pocket-pistol,  and  various  articles  of 
wearing  apparel  of  the  value  of  two  hundred  dollars,  to  be  car* 
ried  on  said  boat  from  Peoria  to  La  Salle  for  a  certain  reward^ 
and  that  the  defendant  received  the  same  for  the  purpose  afore- 
said; yet  the  defendant,  not  regarding  his  dufy  in  the  premises, 
did  not  deliver  the  carpet-bag  and  contents  at  La  Salle,  but,  on 
the  contrary,  lost  the  same.    The  plea  was,  not  guilty. 

It  appeared  in  evidence  that  on  the  seventh  of  August,  1861, 
the  plaintiff  was  about  to  take  a  journey  from  Peoria  to  the  city 
of  New  York,  and  engaged  his  passage  for  La  Salle  in  the 
steamboat  Oovemor  Briggs,  then  owned  by  the  defendant,  and 
run  by  him  on  the  Illinois  river  between  Peoria  and  La  Salle 
for  the  conveyance  of  passengers  and  freight;  that  the  plaintiff 
sent  his  trunk  and  carpet-bag  to  the  boat  as  she  was  about  to 
leave  Peoria  for  La  Salle,  and  the  same  were  received  on  board 
by  the  direction  of  the  defendant;  that  the  plaintiff  left  the  boat 
temporarily,  and  while  absent  on  shore  the  carpet-bag  was 
stolen  and  rifled  of  its  contents,  and  the  same  were  never  re- 
covered by  him;  that  he  did  not  proceed  on  his  journey,  in  con- 
sequence of  the  loss  of  the  carpet-bag;  that  the  plaintiff  did  not 
pay  his  fare  for  the  passage,  nor  was  there  any  express  contract 
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for  the  carriage  of  the  trunk  and  catpet-bag;  that  the  carpet- 
bag contained  articles  of  wearing  apparel  of  the  value  of  thiriy- 
six  dollars,  a  pair  of  dueling-pistols  of  the  value  of  twenty-five 
dollars,  and  a  pocket-pistol  of  the  value  of  fifteen  dollars. 

The  court  refused  to  give  the  following  instructions  asked  by 
the  defendant:  *'  That  if  the  carpet-bag  was  merely  baggage  as  is 
usual  for  passengers  to  cany,  and  was  designed  as  such  by  the 
plaintiff,  the  plaintiff  can  not  recover  under  this  dedaiation, 
and  the  jury  will  find  for  the  defendant.  If  the  carpet-bag  was 
for  the  purpose  and  use  of  carrying  clothing,  etc.,  tiie  plaintiff 
can  not  recover  for  the  contents  of  the  bag,  except  for  such 
articles  as  are  usually  carried  by  travelers;  and  the  jury  are  the 
judges  whether  or  not  the  pistols  mentioned  are  usually  a  por- 
tion of  the  baggage  of  a  traveling  gentleman,  and  if  not,  the 
jury  will  not  allow  any  amount  for  the  pistols." 

The  jury  found  the  issue  in  favor  of  the  plaintiff,  and  assessed 
his  damages  at  seventy-three  dollars  and  sevenfy-five  cents. 
The  court  overruled  a  motion  for  a  new  trial,  and  gave  judg- 
ment on  the  verdict. 

« 

A  common  canier  of  passengers  is  responsible  for  the  baggage 
of  a  i>assenger.  His  duty  in  this  respect  is  the  same  as  that  of 
a  common  carrier  of  goods;  and  he  can  only  excuse  himself  for 
the  non-delivery  of  the  baggage  of  a  passenger  by  showing  that 
it  was  lost  by  the  act  of  G^  or  of  the  public  enemy.  His 
responsibility  commences  when  the  baggage  is  delivered  to 
him.  or  his  authorized  agent:  Camden  and  Amboy  Bailroad  v. 
Belknap,  21  Wend.  864.  His  compensation  for  carrying  the 
baggage  is  included  in  the  fare  of  the  passenger:  The  Orange 
County  Bank  v.  Brown,  9  Id.  86  [24  Am.  Dec.  129];  Hawkins  v. 
Hoffman,  6  Hill,  686  [41  Am.  Dec.  767].  Prepayment  of  the 
fare  is  not  necessary  in  order  to  charge  the  carrier  for  the  loss 
of  the  baggage :  The  Ciiuena'  Bank  v.  The  Nantvjcket  Steamboat  Co, , 
2  Stoiy,  16.  He  has  a  remedy  by  action  on  the  implied  contract 
of  the  passenger  to  pay  the  customary  fare;  and  he  has  also  a 
lien  on  the  baggage,  which  he  is  not  compelled  to  deliver  until 
the  fare  is  paid:  Angell  on  Carriers,  sec.  876;  Story  on  Bail., 
sec.  604.  By  not  requiring  the  fare  to  be  paid  in  advance,  he 
relies  for  remuneration  on  the  remedies  indicated. 

In  the  present  case,  the  defendant  was  a  common  carrier  of 
pacisengers.  The  plaintiff  engaged  a  passage  to  La  Salle,  and 
sent  his  baggage  to  the  boat.  The  moment  it  was  received  on 
board,  the  defendant  became  responsible  for  the  safe  delivery  at 
{he  port  of  destination,  loss  occasioned  by  inevitable  accident  or 


June,  1852.]  Woods  v,  Devin.  486 

the  public  enemies  only  excepted.  The  carpet-bag  was  stoler 
from  the  boat  and  never  recovered  by  the  plaintiff.  Loss  bj 
theft  is  not  within  either  of  the  exceptions  to  the  risk  of  a  com- 
mon carrier.  The  defendant  is  therefore  chargeable  with  the 
value  of  the  articles  in  the  carpet-bag,  unless  they  are  not  to  b€ 
regarded  as  forming  a  part  of  the  baggage  of  a  traveler.  It  is 
conceded  that  the  articles  of  wearing  apparel  were  properly 
l>&gg<^e,  and  the  only  question  is  in  respect  to  the  pistols. 
What  constitutes  the  baggage  of  a  traveler,  for  the  loss  of  which 
a  common  carrier  is  liable,  is  a  question  of  some  practical  im- 
portance, and  one  that  has  been  much  considered  in  reported 
cases.  It  is  argued  in  all  the  cases  that  the  term  "  baggage" 
includes  the  wearing  apparel  of  the  traveler.  In  the  Orange 
County  !Bank  v.  Brotvn,  supra,  the  trunk  of  a  passenger  contain* 
ing  eleven  thousand  two  hundred  and  fifty  dollars  in  money 
belonging  to  the  bank  was  lost;  and  the  bank  sought  to  recover 
the  amount  of  the  carrier,  on  the  ground  that  it  was  part  of  the 
baggage  of  the  passenger.  But  the  court  decided  that  the  money 
did  not  fall  within  the  term  **  baggage; "  and  that  the  attempt  to 
carry  it  free  of  reward  under  cover  of  baggage  was  an  imposi- 
tion on  the  carrier. 

In  Pardee  v.  Drew,  25  Wend.  469,  where  a  trunk  containing 
valuable  merchandise,  and  nothing  else,  was  taken  on  board  of 
a  boat  by  a  passenger,  and  deposited  with  the  ordinary  baggage, 
it  was  held  that  the  carrier  was  not  chargeable  for  its  loss.  In 
Hawkins  v.  Hoffman,  supra,  it  was  decided  that  the  term  "  bag- 
gage" did  not  embrace  samples  of  merchandise  carried  by  a 
passenger  in  his  trunk  for  the  purpose  of  enabling  him  to  make 
bargains  for  the  sale  of  goods.  In  Cole  v.  Goodwin,  19  Wend. 
251  [32  Am.  Dec.  470],  and  Weed  v.  The  Saratoga  etc.  B.  B.  Co., 
Id.  534,  the  court  held  that  a  carrier  was  liable  for  money  in 
the  trunk  of  a  passenger  not  exceeding  a  reasonable  amount  for 
traveling  expenses.  In  Jones  v.  Voorhees,  10  Ohio,  145,  a  car- 
rier was  made  liable  for  the  value  of  a  gold  watch  lost  from  the 
trunk  of  a  passenger.  In  McQill  v.  Bowand,  3  Pa.  St.  451  [45 
Am.  Dec.  654],  the  husband  was  permitted  to  recover  of  the 
carrier  the  value  of  his  wife's  jewelry  which  had  been  taken  from 
her  trunk  on  the  coach  in  which  she  was  a  passenger.  In  Porter 
V.  HUdebrand,  2  Harr.  129,  the  court  held  that  a  carpenter  might 
recover  from  a  carrier  the  value  ^f  tools  contained  with  clothing 
in  his  trunk,  which  the  carrier  had  lost,  the  jury  having  found 
that  they  were  the  reasonable  tools  of  a  carpenter. 

The  principle  of  the  authorities  is,  that  the  term  "  baggage** 
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includes  a  reasonable  amount  of  money  in  the  trunk  of  a  pas- 
senger intended  for  traveling  expenses,  and  such  articles  of 
necessity  and  convenience  as  are  usually  carried  by  passengers 
for  tbeir  personal  use,  comfort,  instruction,  amusement,  or  pro- 
tection; and  that  it  does  not  extend  to  money,  merchandise,  or 
other  valuables,  although  carried  in  the  trunks  of  passengers, 
which  are  designed  for  different  purposes.  And  regard  may 
with  propriety  be  had  to  the  object  and  length  of  the  journey, 
the  expenses  attending  it,  and  the  habits  and  condition  in  life 
of  the  passenger.  A  more  definite  rule  can  not  well  be  laid 
down.  The  remarks  of  Bronson,  J.,  in  Hawkins  v.  Hoffman^ 
eviYra,  are  pertinent.  He  says:  ''It  is  undoubtedly  difficult  to 
define  with  accuracy  what  shall  be  deemed  baggage  within  the 
rule  of  the  carrier's  liability.  I  do  not  intend  to  say  that  the 
articles  must  be  such  as  every  man  deems  essential  to  his  com- 
fort; for  some  men  carry  nothing,  or  very  little,  with  them 
when  they  travel,  while  others  consult  their  convenience  by  car- 
rying many  things.  Nor  do  I  intend  to  say  that  the  rule  is  con- 
fined to  wearing  apparel,  brushes,  razors,  writing  apparatus,  and 
the  like,  which  most  persons  deem  indispensable.  If  one  has 
books  for  instruction  or  his  amusement  by  the  way,  or  carries 
his  gun  or  fishing-tackle,  they  would  undoubtedly  fall  within 
the  term  '  baggage,'  because  they  are  usually  carried  as  such." 

We  think  the  articles  in  question  formed  a  part  of  the  bag- 
gage of  the  plaintiff,  and  as  such  come  within  the  risk  of  the 
carrier.  They  were  not  carried  for  purposes  of  sale  or  traffic, 
but  for  the  personal  use  and  protection  of  the  passenger;  and 
it  is  not  unusual  for  such  articles  to  be  carried  in  the  trunks  of 
travelers. 

There  was  no  substantial  variance  between  the  declaration 
and  the  evidence.  The  declaration  alleged  that  the  defendant 
received  the  carpet-bag,  to  be  carried  from  Peoria  to  La  SaUe  for 
a  reward.  The  proof  clearly  sustained  the  averment.  It  indeed 
showed  in  addition,  that  the  plaintiff  engaged  a  passage  for  the 
same  destination,  and  that  he  had  other  baggage.  But  as  the 
only  cause  of  complaint  against  the  defendent  was  the  loss  of 
the  carpet-bag,  it  was  not  necessary  to  state  the  additional  mat- 
ter in  the  declaration,  especially  in  an  action  on  the  case  for  the 
breach  of  the  common-law  du^  of  the  carrier.  It  might  per- 
haps be  otherwise  in  an  action  of  assumpsit  on  the  contract  of 
the  carrier:  See  Beed  v.  Saraioga  eic.  B.  B.  OiK^  wpra. 

The  judgment  is  afSrmed. 

Judgment  affirmed. 
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LiABiLnr  ov  Gabsieb  fob  Passengbb's  Baooaob:  See  .Jordan  v.  Fall 
River  B,  S,  Co,f  51  Am.  Dec  44,  note  47,  where  other  caaea  are  collected; 
Bomar  ▼.  Maxwell,  Id.  682,  note  684. 

Bagoaob  of  PAflSBNOBBy  Wbat  IS:  See  Jordan  ▼.  FaU  River  R,  R,  Co.^ 
61  Am.  Deo.  44,  note  48,  where  other  caaes  are  ooUeoted;  Bomar  v.  Maxweil, 
Id.  682,  note  684. 

In  AcnoN  aqainst  Common  Cabrieb  fob  LosiBaooage,  damages  may 
DC  asaeiiaed  for  the  loes  of  sach  articles  of  neoeasity  and  convenience  as  pas- 
sengers usually  carry  for  their  personal  ase,  comfort,  instmction,  amosement, 
or  protection:  ParmeUe  v.  lUher,  22  HI.  214;  CMeago,  R.  I.  A  P.  R.  R.  Co,  v. 
CcUins,  56  Id.  217,  hoth  citing  the  principal  case.  In  Daw  ▼.  Michigan  8.  S 
N,  I.  R,R,Co.,22  Id.  281,  the  principal  case  is  cited  to  the  point  thai  » 
revolver  carried  hy  a  passenger  is  baggage. 


Hawkins  v.  Vinbyabd. 

[U  Iixixon,  26.] 
POBnON    OF    QUABTEB-SEOnON     OF    LaND    SoLD    ON    EZEOUTION    A8    OnB 

Tbaot  can  not  be  redeemed  by  paying  the  proportionate  price  received 
for  that  part,  although  the  judgment  debtor  have  title  to  that  part  only; 
but  the  sale  being  entire  must  stand  as  such  or  be  wholly  vacated. 

Appeal  from  the  Perry  circuit  oonrt.  The  opinion  states  the 
case. 

R.  8,  Nelson^  for  the  appellant. 
B.  F,  Wingatey  for  the  appellees. 

By  Court,  Treat,  C.  J.  This  was  a  suit  in  chancery  brought 
by  Hawkins  against  Vineyard  and  Hoge.  The  bill  alleged  in 
substance  that  Vineyard  recovered  a  judgment  against  complain- 
ant, and  sued  out  an  execution  thereon;  that  Hoge,  as  sheriff, 
levied  the  execution  on  a  quarter-section  of  land  containing  one 
hundred  and  sixty  acres,  and  that  Vineyard  purchased  the  same 
at  the  sheriff's  sale  for  one  hundred  and  sixty  dollars;  that  the 
complainant  was  the  owner  of  sixty-five  acres  of  the  tract,  but 
had  no  title  whatever  to  the  residue;  that  complainant  within 
twelve  months  from  the  sale,  applied  to  Hoge  to  redeem  the 
sixty-five  acres,  and  offered  to  pay  him  sixty-five  dollars,  and 
interest  thereon  from  the  day  of  the  sale  at  the  rate  of  ten 
per  cent,  per  annum,  but  Hoge  refused  to  receive  the  money 
and  allow  the  application;  complainant  brought  the  amount 
tendered  into  court,  and  prayed  that  he  might  be  allowed  to 
redeem  the  sixty-five  acres.  The  comt  sustained  a  demurrer, 
and  dismissed  the  bill. 

The  quarter-section  having  been  sold  as  one  tract,  and  thi 
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complainant  having  title  to  but  apart  thereof,  it  would  be  highly 
inequitable  to  permit  him  to  redeem  that  part,  and  leave  the 
Bale  in  full  force  as  to  the  remaining  portion.  The  sale  was  an 
entire  sale,  and  it  should  be  allowed  to  stand  as  such,  or  be 
wholly  vacated.  The  complainant  should  have  tendered  the 
whole  of  the  purchase  money  and  interest,  and  have  redeemed 
the  entire  tract.  He  ought  to  put  the  creditor  in  as  good  a 
condition  as  he  was  in  before  the  sale.  He  should  give  him  the 
benefit  of  his  purchase,  or  allow  him  to  obtain  full  payment  of 
his  judgment.  But  the  complainant  seeks  to  redeem  the  sixty- 
five  acres,  and  at  the  same  time  insists  that  the  sale  of  the  rest 
of  the  tract  shall  stand.  He  would  thereby  obtain  a  credit  on 
the  judgment  by  the  sale  of  property  in  which  he  had  no  interest 
and  from  which  the  creditor  could  receive  no  benefit.  Equity 
will  not  tolerate  such  injustice.  A  party  who  seeks  relief  at  the 
hands  of  a  court  of  equity  must  perform  what  is  just  and  equi- 
table on  his  part. 

The  decree  is  affirmed. 

Decree  affirmed. 


Portion  of  Tbaot  of  LAin>  Sold  jla  Okb  Traot  which  is  owned  by 
Jadgment  debtor  can  not  be  redeemed  separately  from  the  rest  of  the  tneL 
The  principal  ca«e  is  cited  to  this  effect  in  Durl^  v.  Davis,  09  HI.  136. 


MOBLET    V.    RtAN. 

[14  ILUHOU,  01.] 

LvDOBSBMsirr  without  Date  is  Pbxsumsd  to  have  bexx  Mads  belon 
the  matarity  of  the  note. 

Burden  is  on  Maker  to  Show  that  Indorsement  of  Note  was  made 
after  matarity. 

Maker  mat  Show  that  Execution  of  Note  was  Obtained  bt  Fraud, 
and  thns  defeat  a  recovery  upon  it  by  the  assignee  who  received  it  before 
matority,  nnder  the  Illinois  statute;  bufc  any  other  defense,  such  as  pay- 
ment,  is  no  defense  to  such  a  note  unless  the  maker  prove  that  the  assignee 
had  notice  thereof  when  it  was  assigned. 

Payment  on  Note  Assionbd  before  Maturitt  Made  to  Another  than 
Assignee,  and  subsequent  to  assignment,  is  no  defense  against  the  as- 
signee. 

Absionsb  18  not  Bound  to  Give  Maker  NonoB  of  Assioitment. 

Ebbob  to  the  Gallatin  circuit  court    The  opinion  states  the 
case. 

N.  L.  Freeman,  for  the  plaintiff  in  error. 

TF.  Thomas,  for  the  defendant  in  error. 
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By  Court,  Treat,  C.  J.  This  was  an  action  of  debt  brought 
by  Ryan  as  surviving  assignee  of  the  Bank  of  Illinois  against 
Mobley.  The  declaration  was  on  a  promissory  note  made  by 
the  defendant  to  Gatewood,  and  by  the  latter  assigned  to  the 
bank.  The  plea  was  payment.  On  the  trial  the  plaintiff  intro- 
duced a  promissory  note  made  by  the  defendant  on  the  twenty- 
eighth  of  October,  1840,  for  the  sum  of  one  hundred  and  fifty 
dollars,  and  payable  to  E.  H.  Gtitewood,  on  or  before  the  first 
of  March,  1842,  with  the  signature  of  Gatewood  indorsed 
thereon,  over  which  the  plaintiff  wrote  an  assignment  to  the 
bank.  Tt  was  admitted  by  the  parties  that  the  books  of  the 
bank  showed  that  the  note  was  discounted  in  the  bank  by  Gtite- 
wood  before  it  became  due;  but  the  defendant  objected  to  the 
competency  of  the  books  to  prove  that  fact.  It  was  further  ad- 
mitted that  the  note  was  given  for  a  tract  of  land  sold  by  Gate- 
wood  to  the  defendant,  and  that  the  defendant  before  the  note 
fell  due  sold  the  land  to  Sanders,  who  agreed  to  pay  one  hun- 
dred and  thirty-three  dollars  on  the  note;  that  after  the  note 
was  due,  but  before  the  defendant  had  any  notice  of  the  assign- 
ment thereof,  Gatewood  applied  to  him  for  payment,  and 
represented  that  he  had  mislaid  the  note,  but  would  find  the 
same  and  give  it  up  if  the  defendant  would  pay  it;  that  San- 
ders then  executed  a  note  to  Gate^vood  for  one  hundred  and 
thirty-three  dollars,  with  defendant  as  securiiy,  and  defendant 
executed  another  note  to  Gatewood  for  the  balance,  with 
Sanders  as  security,  which  two  notes  were  received  by  Gate- 
wood in  full  satisfaction  and  discharge  of  the  note  now  in  con- 
troversy; that  the  two  notes  were  fully  paid  to  Gatewood  and 
taken  up,  before  the  defendant  had  any  notice  of  the  assign- 
ment of  the  note  in  question  by  Gtitewood  to  the  bank.  On 
this  state  of  case,  the  court  rendered  judgment  in  favor  of  the 
plaintiff  for  the  amount  of  the  note  and  interest. 

It  will  not  be  necessary  to  inquire  whether  it  was  competent 
to  prove  by  the  books  of  the  bank  when  the  note  was  indorsed. 
Where  an  indorsement  is  without  date,  the  presumption  of  law 
is,  that  it  was  made  before  the  note  became  due.  If  the  time 
of  the  indorsement  becomes  material  for  the  purpose  of  defense, 
it  is  incumbent  on  the  maker  to  show  that  it  was  made  after 
the  maturity  of  the  instrument,  and  thereby  destroy  the  legal 
presumption. 

It  was  so  expressly  ruled  in  Pettis  v.  Westlake,  3  Scam.  535. 
In  this  case,  there  was  nothing  in  the  evidence  tending  to  rebut 
the  presumption  that  the  note  was  assigned  to  the  bank  before 
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it  fell  due.  The  question  then  arises,  Is  the  defendant  to  be 
protected  in  the  payment  made  to  the  payee  after  the  maturity 
of  the  note?  It  is  one  of  easy  solution.  Under  the  proyisions 
of  our  statute,  if  a  note  is  assigned  before  it  falls  due,  the 
maker  may  show  in  defense  that  the  execution  of  the  instru- 
ment was  obtained  by  fiaud  or  circumvention,  and  thus  defeat 
a  recovery  upon  it  by  the  assignee.  But  he  is  not  permitted  to 
set  up  any  other  deiFense  to  a  note  assigned  before  maturity, 
unless  he  shows  that  the  assignee  had  notice  of  the  defense 
when  he  received  the  assignment.  In  such  case,  he  is  not  even 
allowed  to  avail  himself  of  a  payment  made  on  the  note  previ- 
ous to  the  assignment,  unless  he  proves  that  the  assignee  had 
notice  thereof  when  the  note  was  assigned.  It  follows  that  he 
is  not  protected  in  making  payment  to  the  payee  subsequent  to 
an  assignment  made  before  maturity.  When  a  note  is  thus  as- 
signed, the  maker  becomes  the  debtor  of  the  assignee,  and  can 
not  discharge  himself  by  making  payment  to  any  other  person. 
The  assignee  is  not  affected  by  any  subsequent  transactions  be- 
tween the  original  parties  to  the  instrument.  He  is  not  bound 
to  give  the  maker  notice  of  the  assignment.  The  latter  must 
ascertain  who  is  the  holder  of  the  note,  and  make  payment 
accordingly.  He  can  fully  protect  himself  against  a  demand  of 
payment  from  the  payee,  by  refusing  to  pay  unless  the  note  is 
surrendered.  If  the  defendant  had  pursued  such  a  course,  no 
difficulty  would  have  arisen.  The  payment  in  question  was 
made  in  his  own  wrong,  and  he  must  abide  the  consequences  of 
his  negligence. 

The  judgment  must  be  affirmed* 

Judgment  affirmed. 

Indorses  of  Notb  after  Matubitt  Holds  It  Subject  to  All  BiQUI- 
TiES  between  original  parties,  whether  he  have  notice  thereof  or  not:  Com- 
etock  y.  Draper,  53  Am.  Dec.  78,  and  note  citiDg  prior  cases. 

Indorsement  without  Date  is  Pbesttmed  to  have  been  Made  before 
Maturity.  The  principal  case  is  cited  to  this  effect  in  Dtpuy  v.  SchvyleTf 
45  111.  307;  8mUh  v.  NevUn,  89  Id.  194.  In  Colbum  t.  AveriU,  60  Am.  Dec. 
630,  it  is  held  that  sach  an  indorsement  is  presumed  to  have  been  made  at 
the  inception  of  the  note. 

Indorses,  before  Maturity,  having  Notioe  of  Fraud  or  Prior 
E!quities  subeistiDg  at  time  of  indorsement,  takes  the  instrament  subject 
thereto:  See  Fiiher  v.  Leland^  50  Am.  Dec.  805,  and  note  citing  prior  cases. 
The  principal  case  is  cited  in  Dtjniy  v.  Schuyler,  45  HI.  307,  to  the  pomt  that 
in  Illinois  the  maker  may  sliow  fraud  in  the  execution  against  an  indorsee  be- 
fore maturity,  although  without  notice. 

Payment  on  Note  before  Maturity  can  not  be  Set  off  against  dona 
fide  holder  for  value  before  maturity:  Harrison  v.  EdwardM^  36  Am.  Deo. 
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864.  Bat  if  made  at  matority  to  the  apimreiit  holder,  who  delivers  up  the 
note,  it  iR  valid:  Wheeler  v.  Ouild,  32  Id.  231;  bnt  not  if  he  knew  of  th« 
holder's  want  of  titie:  Proctor  v.  MeCail,  23  Id.  135. 


ROGEBS   V.  WlLET. 

£14  ILLDIOIS,  86.] 

Fboof  that  SuBSSQUurr  Pubcharer  had  Actual  Koncn  of  Pbiob  Uir- 
BEOOBDED  Dksd  most  be  clear  and  positive,  so  as  to  leave  no  reason- 
able doubt  that  the  taking  of  the  second  conveyance  was  an  act  of  bad 
faith  towards  the  first  purchaser. 

Subsequent  Purchaseb  is  not  Put  upon  Inquibt  as  to  Bzistenoe  of  a 
prior  unrecorded  deed,  by  information  of  the  possible  existence  of  soch 
a  deed,  when  from  the  same  informant  he  learns  that  it  was  to  be  can- 
celed. 

Bill  to  f  oieolooe  a  mortgage.  Wiley ,  the  complamanty  aUeged 
that  Levi  Rogers  executed  to  him  a  mortgage  upon  certain  lands 
belonging  to  the  mortgagor  to  secure  the  payment  of  an  in- 
debtedness due  from  the  latter  to  the  complainant;  and  that  the 
mortgage  was  executed  March  23,  1848,  and  acknowledged  and 
recorded  the  same  day.  Daniel  Eogers,  who  had  been  made  a 
pariy  defendant  to  the  bill,  filed  an  answer,  in  which  he  claimed 
title  to  the  land  mortgaged  under  a  deed  from  Levi  Rogers  and 
idle  executed  January  25, 1847,  but  not  recorded  until  June  10, 
1848.  He  also  alleged  that  Wiley  had  due  notice  of  this  con- 
veyance at  the  time  of  the  execution  of  the  mortgage.  The 
remaining  facts  are  stated  in  the  opinion.  The  bill  was  taken 
pro  confesao  against  Levi  Rogers  and  a  decree  of  foreclosure  was 
entered  in  the  circuit  court.  This  writ  of  error  is  sued  out  l^ 
Daniel  Rogers. 

S,  Breeze,  for  the  plaintiff  in  error. 

E.  Y,  Bice,  for  the  defendant  in  error. 

By  Court,  Tbukbdll,  J.  The  statute  makes  yoid  aU  deeds 
till  filed  for  record,  except  as  against  creditors  and  subsequent 
purchasers  with  notice;  unless,  therefore,  Wiley,  at  the  time  he 
took  the  mortgage  from  Levi  A.  Rogers,  had  notice  of  the 
prior  unrecorded  deed  to  Daniel  Rgers,  the  decree  of  foreclos- 
tire  must  stand. 

To  take  a  case  out  of  the  registry  acts,  so  as  to  defeat  the 
title  of  a  subsequent  purchaser  who  first  places  his  deed  upon 
record,  on  the  ground  that  he  had  actual  notice  of  a  prior  un- 
tecorded  deed  of  the  same  premises,  the  proof  of  such  notice 
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ehould  be  clear  and  positiTe,  so  as  to  lea^e  no  reasonable  doubt 
that  the  taking  of  the  second  conyejance  was,  under  the  cir- 
cumstances, an  act  of  bad  faith  towards  the  first  purchaser. 

The  evidence  in  this  case  wholly  fails  to  show  l^t  Wiley  had 
such  notice. 

Hancock,  the  principal  witness  relied  on  to  proye  the  notice, 
states  in  substance,  that  in  a  conyersation  with  Wiley  some 
three  weeks  previous  to  the  date  of  the  mortgage,  he  informed 
him  that  Levi  A.  Rogers  had  mortgi^ed  the  land  in  contro- 
versy to  the  township;  that  he  subsequently  sold  it  to  one 
Kingston,  who  executed  his  own  mortgage  to  the  township 
and  satisfied  the  one  executed  by  the  said  Levi;  that  Kingston 
afterwards  sold  the  land  to  Daniel  Rogers,  and  then  found  that 
he  had  never  received  a  deed  from  Levi;  that  Daniel  directed 
him  to  get  a  deed  from  Levi  directly  to  him,  Daniel;  that  Levi 
afterwards  bought  the  land  back  from  Daniel;  and  that  the  deed 
from  Levi  to  Daniel  was  to  be  burned  or  destroyed  when  Levi 
made  a  mortgage  to  the  township. 

Another  witness,  who  was  present  at  the  same  conversation, 
corroborates  Hancock  as  to  what  was  said  about  the  various 
sales,  but  he  heard  nothing  said  about  any  deeds  between  any 
of  the  parties.  This  evidence,  so  far  from  showing  that  the 
land  belonged  to  Daniel  Rogers,  proves  that  it  really  belonged 
to  Levi  A.  Rogers. 

The  same  source  from  which  Wiley  learned  of  the  sale  to 
Daniel  also  informed  him  of  the  resale  back  to  Levi,  in  whom 
was  the  legal  title  as  shown  by  the  records. 

If  Wiley  heard  and  understood  all  that  the  witness  Han- 
cock says  he  told  him,  which  is  very  uncertain,  he  was  not 
bound  to  go  to  Daniel  Rogers  and  inquire  whether  Levi  had 
ever  executed  to  him  a  deed  in  accordance  with  a  direction 
which  he  had  at  one  time  given,  when  he  learned  from  the  same 
person  who  informed  him  of  the  direction  that  if  complied 
with,  the  deed  was  to  be  canceled.  One  witness  testifies,  that 
in  a  conversation  with  Wiley  in  the  fall  after  the  date  of  the 
mortgage,  Wiley  gave  him  to  tmderstand,  that  in  the  absence  of 
the  deed  to  get  the  certificate  of  acknowledgment  fixed,  he  had 
got  the  mortgage  recorded;  but  when  interrogated,  he  says  ex-> 
pressly  that  he  did  not  know  whether  Wiley  meant  that  when 
he  got  his  mortgage  recorded  he  knew  of  the  deed,  or  whether 
he  learned  it  afterwards.  The  other  evidence  in  the  record  relied 
on  to  prove  notice  is  still  more  loose  and  unsatisfactory  than 
that  which  has  been  referred  to,  and  it  falls  far  short  of  convino* 
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ing  the  mind  ihat  Wiley  took  his  mortgage  mth  aotnal  knowl- 
edge of  a  prior  existing  deed  to  Daniel  Rogers. 
Decree  affirmed. 


OoMSTBucnvB  Nonos  of  Unbiboordbd  Dvkd:  Se^  /Vte  ▼•  McDomaldf 
0i  Am.  Deo.  657»  and  note  citing  prior  cases. 


RiOHESON  V.   RtAN. 

[14  Ixxnion,  74.] 
Pabtt  Patdtg  Jitdoment  against  Himself  before  Ezaounoii  lissuxD 
does  not  thereby  waive  his  right  of  testing  its  validity  In  the  appellata 
oonrt. 

Wbtf  of  error  was  sued  out  by  Richeson  to  a  judgment  ob- 
tained against  him  by  Ryan.    A  plea  for  a  release  of  errors  was 
^ed  by  Ryan,  on  the  ground  that  Richeson  had  Toluntarily  paid 
the  judgment.     Richeson  demurred  to  this  plea. 

J.  Olney  and  N.  L,  Freeman,  for  the  plaintiff  in  enor. 

W.  Thoma8f  for  the  defendant  in  error. 

By  Court,  Treat,  0.  J.  Ryan  recoyered  a  judgment  against 
Richeson.  The  latter  paid  the  judgment  before  an  execution 
issued,  and  then  sued  out  a  writ  of  error  to  reverse  it.  Did  the 
payment  operate  as  a  release  of  errors?  If  the  judgment  had 
been  collected  by  execution,  there  would  not  be  a  doubt  of  the 
right  of  Richeson  to  prosecute  the  writ  of  error.  A  payment 
made  imder  such  circumstances  would  be  compulsoiy,  and  would 
not  preclude  him  from  afterwards  reyersing  the  judgment  if 
erroneous,  and  then  maintaining  an  action  to  recover  back  the 
amount  paid.  The  payment  in  question  must  equally  be  con- 
sidered as  made  under  legal  compidsion.  The  judgment  fixed 
the  liability  of  Richeson,  and  he  could  only  avoid  payment  by 
procuring  its  reversal.  He  was  not  bound  to  wait  until  payment 
should  be  demanded  by  the  sheriff.  He  was  at  liberty  to  pay 
off  the  judgment  at  once,  and  thereby  prevent  the  accumulation 
of  interest  and  costs.  By  so  doing,  he  did  not  waive  his  right 
to  remove  the  record  into  this  court,  for  the  purpose  of  having 
the  validity  of  the  proceedings  tested  and  determined.  The 
pleas  are  bad,  and  the  demurrer  must  be  sustained. 

Demurrer  sustained. 


Pabtt  Golleotino  MoinET  on  Judgment  can  not  P&osioutb  Wbit  ov 
fisBoa  to  reverse  it  until  he  has  refunded  the  money:  JDioar't  Di§lribuiee$  ▼• 
i^tde,  M  Am.  Bee  181. 
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Lesher  V.  Wabash  Nayigaxiok  Company. 

[14  iLUMOn,  flS.  ] 
CORPOBATIOH    AOTHOBIZKD  BT   CHARTER   TO    EhTBR   UPON   PrITATR  PrkM- 

un  and  take  therefrom  iDateriala  for  the  erection  of  pabtie  worka,  and 
liable  for  compenantion  to  the  ownera,  ia  liable  to  the  ownera  for  the 
materiala  ao  taken  by  oontraotora  employed  by  the  corporation  for  the 
proaecntion  of  a  portion  of  the  work,  although  the  oontraotora  were  to 
fomiah  the  materiala  and  to  do  the  work  for  a  atipalated  price. 
Coktractobs  Emflotkd  to  Pxbiobm  Pobtiov  or  Pufiuo  Work  by  Oor> 
poration  chartered  for  that  parpoae  are  none  the  leai  the  aerranta  of 
the  corporation  becaoae  thajdo  the  woriL  by  contract  and  for  a  atipolated 
price. 

PBIYILBaiS  Ck>NVXBRJED  BT  CbABTBR  UFOH  CORPORATION  TO  BnABLB  It  TO 

Exiboutb  a  public  work  devolve  upon  contractora  employed  by  the  cor- 
porction  for  the  aame  parpoae. 
FntsoN  Ikjurid  bt  Acts  Donb  bt  Thosb  dt  Employ  of  Cobporatiov 
and  in  poraoance  of  ita  charter  haa  a  right  to  look  for  compenaation  to 
the  principal,  who  alone  had  anthority  to  direct  anch  acta. 

CORPORATIOV    IS    NOT    RkJKVBD    PROM  ITS  PRIMART  LlABILITT  POR    DaM* 

AOB8  oocaaioned  to  individnala  by  the  exeroiae  of  ita  chartered  li^^taby 
oontraotora  employed  by  the  corporation  merely  becaoae  the  contnMston 
may  under  their  contract  be  liable  over  to  the  corporation  for  audi 
damagea. 

Pbtition  filed  in  the  dicnit  court  by  the  plaintifEb  in  error, 
under  the  eleventh  section  of  an  act  incoipozating  the  Wabash 
Navigation  Ck)mpany,  to  recover  the  value  of  matiflrialfl  taken 
from  their  land  by  Samuel  and  Isaac  Culbertson.  The  defense 
of  the  coipozation,  that  it  was  not  liable  for  the  acts  of  the  Cul- 
bertsons,  as  they  contracted  to  furnish  the  materials  and  do  the 
work  for  an  agreed  price,  was  sustained,  and  an  agreed  case  WM 
submitted  to  this  court.     The  opinion  presents  the  facts. 

C.  ff.  Constable,  for  the  plaintifEB  in  error. 

A.  EitcheU,  for  the  defendants  in  error. 

By  Court,  Oatoh,  J.  By  the  eleventh  section  of  their  char- 
ter, the  Wabash  Navigation  Company  were  authorized  to  enter 
upon  certain  premises,  including  the  plaintiffs',  and  take  there- 
from timber,  stone,  and  other  materials  necessary  and  proper  for 
the  construction  of  their  works.  And  the  owners  of  the  prem- 
ises were  authorized  to  file  a  petition  in  the  circuit  court,  and 
have  the  value  of  the  materials  taken,  and  damages  occasioned 
by  reason  of  the  taking  of  the  same,  assessed,  for  the  amount 
of  which  a  judgment  should  be  rendered  in  favor  of  the  owner, 
and  against  the  company.  For  the  piurpose  of  erecting  a  por- 
tion of  the  works  authorized  by  their  charter,  the  compa^j 
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entered  into  a  contract  with  the  Culbertsons  for  the  erection  of 
a  lock  and  dam  at  the  Grand  Eapids  of  the  Wabash  riyer,  bj 
which  the  Culbertsons  were  to  furnish  all  the  materials  and  do 
all  the  work  for  a  price  specified  in  the  contract,  to  be  paid  by 
the  company.  In  the  execution  of  the  work,  the  Culbertsons 
entered  upon  the  plaintiffs'  land  and  took  therefrom  a  consid- 
ei-able  amount  of  timber  which  was  necessary  and  proper  for  the 
construction  of  the  work,  and  applied  it  to  that  purpose  without 
objection  by  the  plaintiffs,  who  subsequently  filed  their  petition 
iu  the  circuit  court,  for  the  purpose  of  having  their  damages 
assessed  in  the  mode  pointed  out  by  the  defendants'  charter, 
claiming  to  recover  the  same  from  the  defendants,  and  the  only 
question  presented  for  our  consideration  is,  whether  the  com- 
pany is  liable. 

The  contractors  were  none  the  less  the  servants  of  the  com- 
pany because  they  were  doing  the  work  by  contract  and  for  a 
stipulated  price^  The  work  was  still  done  by  the  company, 
and  under  the  authority  of  their  charter.  The  privileges  which 
the  charter  conferred  upon  the  company,  to  enable  them  to  exe- 
cute the  work,  devolved  upon  the  contractors  for  the  same  pur- 
pose. The  very  erection  of  the  dam  across  the  river  was  an 
obstruction  to  its  navigation,  and  would  have  been  unlawful 
but  for  the  authority  conferred  by  the  charter.  Had  the  Cul- 
bertsons been  prosecuted  for  damage  occasioned  by  reason  of 
such  construction,  they  would  immediately  have  sought  protec- 
tion under  the  charter.  So,  too,  had  Lesher  objected  to  their 
taking  the  material  which  they  did  take,  they  would  have  as- 
serted their  right  to  do  so  under  the  charter,  and  must  have 
been  protected  in  that  right  to  the  same  extent  that  the  com- 
pany would  have  been  had  they  prosecuted  the  work  without 
the  intervention  of  contractors.  If  it  was  necessary  for  the 
company  to  take  private  property  to  enable  them  to  prosecute 
the  work  for  the  public  good,  it  was  equally  so  for  the  con- 
tractors. Had  a  cause  of  action  accrued  to  an  individual  by 
reason  of  the  obstruction  erected  in  the  river,  the  company, 
whose  work  it  was,  would  have  been  liable  as  much  as  if  they 
had  erected  it  with  their  own  hands.  If  they  are  liable  for  one 
act  done  under  the  charter  by  the  Culbertsons,  they  are  equally 
so  for  another. 

It  is  no  answer  to  say  that  the  contractors  were  bound  by  their 
contract  to  furnish  all  the  materials  at  their  own  expense,  and 
for  which  they  were  to  recover  a  full  compensation.  The  public 
were  not  bound  to  know  the  relations  existing  between  the  com- 
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panj  and  their  servants.  It  was  enough  that  they  saw  them 
engaged  in  the  erection  of  the  works  of  the  company,  and  under 
the  direction  of  the  company's  engineer.  The  person  who  was 
injured  by  reason  of  acts  done  by  those  in  the  employ  of  the 
company,  and  in  pursuance  of  their  charter,  had  a  right  to  look 
to  the  principal,  who  alone  had  authority  to  direct  the  acts  to 
be  done  for  compensation,  and  was  not  bound  to  seek  redress 
from  evexy  servant  who  cut  a  tree  or  removed  a  stone.  Were 
the  rule  otherwise,  the  company  might,  by  the  employment  of 
irresponsible  servants,  compel  the  owner  of  the  land  to  stand  by 
and  see  it  stripped  of  aU  that  made  it  valuable,  without  a  hope 
of  remuneration.  They  would  derive  the  benefits  secured  by 
their  charter,  protected  from  the  liabilities  which  it  imposes. 
It  is  not  necessary,  in  the  decision  of  this  case,  to  say  whether 
the  company  would  have  been  liable  for  the  tortious  acts  of  the 
contractors  which  were  not  authorized  by  the  charter,  for  theie 
is  no  pretense  here  but  that  the  acts  for  which  compensation  is 
now  sought  of  the  company  were  expressly  authorized  by  the 
charter  to  be  done.  It  may  be  true  that  it  is  the  duty  of  the 
contractors  to  pay  these  damages,  as  they  were  bound  by  their 
contract  to  furnish  the  materials;  and  if  so,  they  will  be  liable 
over  to  the  company  for  the  damages  which  the  company  neces- 
sarily has  to  pay  for  the  acts  of  the  contractors,  but  this  ultimate 
liability  of  the  contractors  does  not  relieve  the  corporation  from 
their  primary  liability  to  pay  the  damages  occasioned  to  indi- 
viduals by  the  exercise  of  the  chartered  rights  of  the  company, 
and  in  the  mode,  too,  which  the  charter  provides. 

Irrespective  of  the  resolution  passed  by  the  board  of  directors 
of  the  company,  on  the  fifteenth  day  of  May,  1848,  recognizing 
the  authority  of  the  contractors  to  exercise  the  rights  conferred 
upon  the  company  to  take  materials  necessary'  for  the  construc- 
tion of  the  works,  we  are  of  opinion  that  the  company  is  liable 
for  the  damages  occasioned  by  the  acts  of  the  contractors  which 
were  authorized  by  the  charter  to  be  done  by  the  company.  As 
to  the  persons  who  have  thus  sustained  damages,  the  contractors 
were  the  servants  of  the  company,  and  their  acts  were  the  acts 
of  the  company. 

The  judgment  of  the  circuit  court  must  be  reversed,  and  the 
cause  remanded. 

Judgment  reversed. 

GoapoBATioN  Liable  for  Acts  of  its  Contsaotobs,  wbes:  See  8Ume 
V.  Cheshire  It,  R,  CorporcUiofin  51  Am.  Deo.  192,  and  extensive  note.  In 
this  case  it  was  held,  that  when  a  railroad  corporation  contracted  with  other 
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(Aurties  to  baild  a  part  of  its  road,  and  while  they  were  blasting  rock  a  frag- 
ment stmck  the  plaintiff  and  injored  him,  the  corporation  was  liable  for  the 
injury.  The  majority  of  authority  recognizes  the  general  rule  that  a  con- 
tractor, engaging  to  perform  a  stipulated  work  for  an  agreed  price,  is  not  the 
senrant  of  the  employer,  and  the  latter  is  therefore  not  liable  for  his  torts. 
This  rule  is  subject  to  various  exoeptions,  such  as  are  set  forth  in  the  note 
Just  referred  to.  The  principal  case  maintains  also  an  exception  to  this  gen- 
eral rule,  and  has  been  cited  as  authority  to  this  effect  in  several  caseii.  Tiiat 
is,  to  the  effect  that  a  corporation  employing  contractors  to  execute  its 
special  franchise  or  privilege,  and  without  whose  authority  the  acts  of  the 
oontractorB  would  be  unauthorized  and  tortious,  is,  with  respect  to  those  acts 
of  the  contractors  performed  under  its  franchises,  liable  as  a  master  for  the 
acts  of  his  servant:  See  OUy  qf  Detroit  v.  Corey,  0  Mich.  185;  R,  R,  /.  S 
8t.  L,  R.  R.  Co,  V.  Wells,  66  HI.  321.  A  railroad  company  is  liable  for  the 
negligence  of  lessees  exercising  its  franchise  or  right  of  way:  P.  <C*  R,  I,  R, 
R.  Co.  V.  Lane,  83  Id.  440.  It  is  the  duty  of  a  munioipiJ  corporation  to 
keep  its  streets  In  a  safe  condition,  and  this  duty  can  not  be  shifted  upon  a 
person  employed  to  periorm  that  duty:  City  ofSpringfidd  v.  Le  Claire,  40 
Id.  479.  The  cases  rely  partly  or  wholly  upon  the  authority  of  the  principal 
case,  which  is  the  leading  case  in  Illinois  upon  this  point.  But  a  railroad  cor- 
poration is  not  liable  for  injuries  to  a  servant  of  the  contractor  while  in  his 
employ,  at  least  if  they  are  received  in  the  performance  of  an  ordinary  duty 
not  specially  and  essentialiy  authorized  by  virtue  of  the  corporate  franchise  of 
the  corporation.  For  the  principal  case  and  similar  coses  are  authority  for 
the  primary  responsibility  of  the  employing  corporation  only  in  those  cases 
where  the  redress  is  sought  against  it  for  wrongs  done  by  persons  while  in 
the  periormance  of  acts  which  they  would  have  had  no  right  to  perform  ex- 
cept under  the  charter  of  the  company:  M'est  v.  St.  L.  V,  A  T.  H,  R,  R, 
Co.,  63  Id.  546.  And  the  same  distinction  is  made  in  HUliard  v.  Richard- 
ton,  3  Gray,  365.  The  case  of  Hinde  et  al.  v.  Wabash  Navigation  Co.,  15 
lU.  73,  was  an  action  by  another  plaintiff  against  the  same  defendant  upon  a 
similar  cause  of  action,  and,  in  accordance  with  the  principal  case,  the  plaint- 
iff was  allowed  to  recover. 


Sangamon  and  Mobgan  Railboad  Co.  v.  County 
OF  Mobgan  and  Town  of  Jaoksonyille. 

(14  iLLnou,  163.] 

JuBiSDionoN  09  GouNTT  TO  Lkvt  Tax  ON  Rbal  Estate  docs  not  extend 
beyond  its  own  limits,  for  real  estate  necessarily  has  a  fixed  and  unchange- 
able locality. 

PXBSONAL  Pboprbtt  Followb,  WITH  Cebtain  Qualifioatxons,  Risidenci 
or  OwKEB,  and  is  there  taxable. 

Pbbsonal  Pbopertt  Tkmporasilt  Absbnt  fbom  Owner's  Residbhob  and 
to  be  immediately  returned  is  taxable  at  the  owner's  residence. 

Residekob  op  Gobporation  is  within  State  Creatino  It,  and  at  the 
place  where  its  principal  office  or  place  of  business  is. 

Baiuioai)  Company  has  No  Residence  in  County  through  which  its  road 
and  trains  pass  and  in  which  its  trains  stop  only  temporarily  to  reoeiTe 
and  discharge  freight  and  passengers. 
Am.  Dao.  Tql.  LVI— 83 
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RoLUNO  Stock  and  Furnitube  of  Railboao  a&k  Pkbsonal  Pbopkrtt. 
GovNTT  IN  Which  Railboao  Ck)MPANT  has  No  Residkngb  oak  not  Tax 

the  proportion  of  the  company's  personal  property  which  the  length  of 

track  in  that  county  bears  to  the  whole  length  of  the  track  within  the 

state. 
County  Authobized  to  Tax  Pbopxrtt  within  its  Limits  may  tax  the 

portion  of  a  railroad  track  within  its  limits. 
Valuation    vob  Gountt   Taxation   of   Pobtion  of  Railboad  within 

CoUNTT  must  be  of  that  portion  of  road  within  the  county,  irrespectiTe 

of  the  value  of  the  whole  road,  and  not  of  an  undivided  part  of  the  value 

of  the  whole  road. 
Rules  fob  Asssssmjcnt  and  Valuation  of  Railboad  fob  Citt  Pubposbs 

are  the  same  as  those  for  county  purposes. 

Aqbbed  case  was  filed  in  this  court,  wherein  it  was  Bet  forth 
that  the  Sangamon  and  Morgan  railroad  extended  a  distance  of 
fifty-five  miles,  from  Naples  to  Springfield,  twenty-seyen  miles 
of  which  was  within  the  county  of  Morgan,  two  miles  of  which 
was  within  the  limits  of  the  town  of  Jacksonville.  The  assessors 
of  this  county  and  town  assessed  for  purposes  of  taxation  the 
value  of  the  whole  road  at  one  hundred  and  twenty-five  thousand 
dollars,  and  the  rolling  stock  of  the  company  at  twenty-fiye 
thousand  dollars.  The  defendants  in  error  claimed  state  and 
county  taxes  for  the  county  of  Morgan,  on  twenty-seven  fifty- 
fifths  of  each  of  these  sums,  and  corporation  taxes  for  Jackson- 
ville on  two  fifty-fifths  of  the  same  items.  The  plaintiffs  in 
error  had  an  office,  agents,  depot,  and  engine-house  at  Naples; 
a  station,  office,  and  agent  at  Jacksonville;  and  at  Springfield, 
Sangamon  county,  a  depot,  engine-house,  machine-shop,  and 
an  office,  where  their  principal  agent  in  this  state  resided,  who 
managed  and  superintended  the  whole  road,  and  made  financial 
reports  to  the  president  of  the  company,  whose  residence  was 
in  New  York,  where  were  also  the  principal  office  and  corporate 
seal  of  the  company.  At  the  machine-shop  in  Springfield  all 
the  rolling  stock  was  kept  when  not  in  service,  and  repaired 
when  out  of  order.  The  locomotives  and  cars  remained  at  Spring- 
field or  Naples  at  night.  The  trains  stopped  every  day  at  Jack- 
sonville on  their  trips  between  Springfield  and  Naples,  and  cars 
were  occasionally  left  there  to  be  freighted.  The  question  sub- 
mitted was  whether  the  taxes  had  been  correctly  assessed.  Upon 
this  agreed  case,  the  judgment  of  the  lower  court  was  for  the 
defendants  in  error,  to  the  effect  that  the  taxes  were  rightfully 
assessed.     The  railroad  company  brought  error. 

8.  T.  Logan,  for  the  plaintiffs  in  error. 

if.  MoConnel  and  D.  A,  Smithy  for  the  defendants  in  enor. 
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By  Court,  Caton,  J.  The  eighth  section  of  the  eighty-sixth 
chapter  of  revised  statutes  says  that  ''the  county  commis- 
sioners' court  shall  have  the  power  to  levy  a  tax  in  their  respect- 
ive counties  for  county  purposes,"  etc.  The  subjects  of  this  tax 
are  those  specified  in  the  previous  portion  of  the  chapter^  and 
the  same  as  those  upon  which  the  state  tax  is  levied.  But 
this  tax  must  be  levied  within  the  county;  that  is,  upon  prop- 
erty, real  or  personal,  subject  to  taxation,  which  is  situated  or 
located  within  the  county.  It  was  not  controverted  on  the  argu- 
ment that  the  railroad  track  is  real  property,  within  the  meaning 
of  the  second  section  of  that  chapter,  which  says:  ''The  term 
'  real  property,'  with  respect  to  the  assessment  and  collection  of 
the  revenue,  shall  be  construed  to  include  all  lands  within 
this  state,  and  all  buildings  and  other  things  erected  on  or 
affixed  to  the  same;  and  the  terms  ' lands'  and  'lots,'  whenever 
they  occur  in  this  chapter,  shall  be  construed  as  having  the 
same  meaning  as  'real  property.'"  The  jurisdiction  of  the 
county  to  levy  this  tax  does  not  extend  beyond  its  own  limits, 
so  far  as  real  estate  is  concerned,  which  must  of  necessity  have 
a  fixed  and  unchangeable  locality.  The  same  rule  does  not 
necesaarily  preyail  as  to  personal  property,  which  is  transitory 
in  its  character,  and  need  not  be  actually  within  the  state  even 
when  the  tax  is  levied,  for  it  may  be  taxable  "  whether  at  home 
or  abroad."  We  think,  with  certain  qualifications,  personal 
property  follows  the  residence  of  the  owner,  and  is  there  tax- 
able. This  is  certainly  true  where  the  owner  resides  within  the 
state,  and  the  property  is  only  temporarily  absent  from  his 
residence,  with  the  design  of  an  immediate  return.  Thus,  if  a 
man  keeping  a  livery  stable  in  Springfield  had  a  team  absent  on 
a  journey  in  another  state  at  the  time  the  assessment  was  made, 
he  would  be  bound  to  include  that  property  in  the  schedule  of 
taxable  property,  while  the  rule  might  be.  different  if  he  had 
personal  property  permanently  located  in  another  state  or 
another  county.  In  this  case,  the  owner  of  the  property  is  a 
corporation,  the  principal  officers  of  which  reside  out  of  the 
state.  The  location  or  residence  of  the  corporation  must  be 
considered  to  be  in  the  state  by  whose  laws  it  was  created; 
and  that  residence  must  be  Md^^  its  principal  office  or  place  of 
business  is.  It  is  not  necessa^  to  say  whether  there  could  be 
more  than  one  .such  repidence  within  the  state.  In  Morgan 
county  the  corporation  had  no  such  location.  The  principal 
office  of  the  company  is  in  Sangamon  county,  where  its  princi- 
pal and  managing  agent  resides,  and  where  the  personal  property 
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is  kept  when  not  in  active  service.  In  Morgan  county  it  has  no 
locality.  It  merely  passes  through  the  county  alon^;  the  road, 
and  only  stops  there  temporarily  to  receive  and  discharge 
freight  and  passengers.  There,  however,  has  been  no  attempt 
to  tax  any  specified  portion  of  the  personal  property,  but  an 
undivided  portion  of  the  whole.  This  upon  the  argument  was 
attempted  to  be  justified  upon  the  assumption  that  the  rolling 
stock  of  the  road  was  really  a  part  of  the  road  itself;  and  then 
upon  the  further  assumption  of  the  right  to  tax  an  undivided 
portion  of  the  entire  road.  This  road  and  the  furniture  do  not 
constitute  one  entire  estate,  either  real  or  personal.  The  furni- 
ture is  personal  property,  and  constituted  no  part  of  the  road, 
which  is  real  property.  It  is  no  more  a  part  of  the  road  than 
is  the  furniture  of  a  house  a  part  of  the  house.  A  house  and  its 
furniture  may  be  sold  or  leased  together,  but  that  does  not 
change  the  character  of  the  property  of  either. 

It  may  be  true,  as  was  said  upon  the  argument,  that  the  road 
would  be  of  little  value  without  rolling  stock,  and  that  the  latter 
would  be  equally  useless  without  the  former.  Their  dependence 
on  each  other  does  not  prove  that  both  constitute  but  one  thing. 
The  furniture  of  the  road  may  be  removed  from  it  and  used  else- 
where without  injury  to  or  impairing  the  value  of  the  road  itself. 
But  if  these  two  species  of  property  constitute  but  one  estate,  why 
were  they  assessed  separately  ?  We  have  no  doubt  that  the  tax 
assessed  in  Morgan  county  upon  the  personal  property  of  the 
company  was  improper.  That  portion  of  the  road,  however, 
which  lies  within  Morgan  county,  v^s  taxable  there.  But  we 
think  the  mode  of  valuation  was  improper.  Instead  of  valuing 
and  assessing  the  twenty-seven  miles  of  road  which  is  situated 
in  Morgan  county,  an  undivided  portion  of  the  whole  road  was 
assessed  and  taxed.  The  valuation  should  have  been  of,  and 
the  assessment  upon,  that  portion  of  the  road  which  was  situ- 
ated in  Morgan  county.  We  can  not  know,  nor  is  it  even  prob- 
able, that  each  mile  or  portion  of  the  road  was  of  equal  value. 
It  is  not  probable  that  each  portion  of  the  road  was  equally  profit- 
able or  productive.  One  portion  of  the  road  may  be  badly 
constructed,  and  another  well  constructed.  One  portion  may 
have  heavy  grades  and  curves,  and  another  portion  be  level  ami 
straight.  In  some  places,  the  land  occupied  by  the  road  may 
be  vexy  valuable,  while  in  other  places  it  may  be  nearly  valueless. 
All  of  these  considerations,  as  well  asiits  contiection  with  the 
whole,  must  be  taken  into  the  account  in  ascertaining  the  valua 
of  any  given  portions  of  the  road*    But  admitting  that  each 
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portion  of  the  road  was  of  equal  value,  still  the  valuation  should 
have  been  of  that  specific  part  which  was  situated  within  the 
county,  and  not  of  an  undivided  part  of  the  whole  road,  portions 
of  which  are  within  two  other  counties.  A  farm  or  a  field 
might  be  divided  by  a  county  lin^,  but  in  such  case  the  valuation 
should  not  be  of  the  whole  farm  or  field,  and  the  assessment 
made  upon  such  valuation,  in  proportion  to  the  quantity  situated 
in  the  county  for  which  the  tax  is  levied.  Each  county  must 
assess  and  tax  the  real  property  within  its  limits,  and  no  other. 

All  that  has  been  said  in  relation  to  the  county  tax  is  equally 
applicable  to  the  tax  levied  by  the  corporation  of  the  town  oi 
Jacksonville. 

We  are  of  opinion  that  neither  tax  was  legally  asaessedy  and 
that  the  judgment  of  the  circuit  must  be  reversed. 

Judgment  reversed. 


Whxrb  Pbopbbtt  18  to  be  Taxed:  See  extensive  note  to  OUy  qf  NtM 
Albany  y.  Mukm^  post,  p.  662,  in  which  the  prior  cases  in  this  series  are  re- 
ferred to.  The  principal  case  is  cited  in  MUU  y.  TliorrUon,  26  IlL  301,  to  the 
point  that  personal  property  is  taxable  at  the  owner's  residence,  unlesf 
pennaoently  located  elsewhere. 

DoMZcnjB  OF  GoBPORATioN  IS  wiTHiK  Statb  Creatimo  It:  See  Ohio  L, 
/.  ^  T.  Co.  Y.  Merchanta'  itc.  Co.,  63  Am.  Deo.  *I42;  Baymand  v.  OUy  o) 
Lowdl,  Id.  67;  Clarke  y.  Bank  of  Misaissippi,  62  Id.  248.  For  jurisdictional 
purposes,  it  is  at  its  chief  place  of  business:  See  note  to  Wood  y.  Hartfbra 
Fhre  Ina.  Co.,  33  Id.  309. 

FiXTUBES,  What  abb:  See  Randolph  y.  Owynne,  61  Am.  Deo.  265) 
Maekee  y.  Smith,  62  Id.  616;  Harlan  v.  Harlan,  63  Id.  612,  and  oases  cited 
in  the  notes. 

Valuation  of  Railroad  Traok  should  not  be  of  Undivided  Pabi 
OF  Whole  Road,  or  of  anything  but  the  specific  portion  contained  witliis 
the  limits  of  the  taxing  jurisdiction,  and  should  be  irrespeotlYe  of  the  valoi 
of  other  portions  of  the  road.  The  principal  case  is  cited  to  this  point  ia 
HmtingUm  v.  C.  P.  B.  B.,  2  Saw.  610,  611. 


Town  of  Pexebsbubo  v.  Mafpin. 

[14  IZXIHOIB.  188.] 
IkUETEEfl  OF    l!0WN    PO88B88    OnLY    SuCH    PoWEBS    AS  ABB    SpBGIFICALLI 

CoNFEBBED  by  the  act  of  incorporation,  or  are  necessary  to  carry  inti 
effect  the  powers  expressly  granted;  and  if  they  transcend  the  authority 
so  conferred,  their  acts  are  not  binding  upon  the  town  or  third  persons. 

Tbubtees  of  Town  mat  Sue  and  be  Sued,  and  take  all  steps  necessary 
to  assert  and  secure  the  rights  of  the  corporation. 

PowEB  OF  Tbubtees  of  Town  to  Pbosecute  and  Defend  Suits  on  bo* 
half  of  the  corporation  includes  the  power  to  compromise  the  same| 
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and  a  settlement  of  an  ezlBting  oontroveny,  if  made  in  good  faith,  binda 
the  corporation,  though  if  collnaiye  it  ia  not  obligatory. 
MxKi  Ebbor  ih  Judgmkmt  will  kot  VxnAn  Ssttlxmkmt  of  ounli'overqr 
by  tmateea  of  town  in  behalf  of  the  oorporation,  if  made  in  good  faith, 

Ebbob  to  the  Menard  oircuit  court.  The  opinion  atatee  the 
case.  ^ 

W.  H.  HemdoUt  for  the  plaintiffs  in  error. 

T.  2/.  Haxri»  and  J.  T.  Stuarty  for  the  defendants  in  error. 

By  Court,  Treat,  C.  J.  In  March,  1849,  Mappin  &  Estel 
obtained  from  the  president  and  trustees  of  the  town  of  Peters- 
burg a  license  to  keep  a  grocery;  and  they,  with  Atchinson  and 
Lanning  as  sureties,  executed  a  bond  to  the  corporation,  in  the 
penalty  of  fiye  hundred  dollars,  conditioned  that  they  would 
keep  an  orderly  house,  and  would  not  keep  the  same  open  on 
Sundays,  nor  permit  gaming  or  riotous  conduct  therein.  In 
April,  1850,  the  oorporation  recovered  a  judgment  against  aU  of 
the  obligors  for  the  penalty  of  the  bond  and  costs  of  suit.  The 
defendants  obtained  leave  to  prosecute  an  appeal  to  the  supreme 
court,  on  entering  into  the  requisite  bond  within  ninety  days 
from  the  rendition  of  the  judgment.  They  were  about  per- 
fecting the  appeal,  when  the  trustees  proposed  a  compromise, 
and  suggested  the  propriety  of  circulating  a  petition  in  favor  of 
such  a  course  among  the  voters  of  the  town.  One  hundred  and 
fourteen  of  the  one  htmdred  and  thirty  voters  of  the  town 
petitioned  the  board  of  trustees  to  release  the  judgment  on  the 
payment  of  the  costs.  On  the  twenty-second  of  May,  1850, 
the  board  passed  an  order  remitting  the  judgment  on  payment 
of  costs.  The  defendants  paid  the  costs,  amounting  to  thirty- 
eight  dollars;  and  the  board  then  made  an  order  directing  the 
sheriff  to  return  the  execution  satisfied  in  full,  which  was  ac- 
cordingly done. 

In  consequence  of  these  proceedings,  the  defendants  failed  to 
perfect  their  appeal.  In  October,  1851,  the  corporation  filed  a 
bill  in  chancery  against  the  defendants  in  the  judgment,  alleg- 
ing that  there  was  no  valid  consideration  for  the  release  and 
satisfaction,  and  praying  that  the  same  might  be  set  aside,  and 
that  an  execution  might  issue  for  the  collection  of  the  judgment. 
After  the  filing  of  the  bill,  eighty-three  voters  of  the  town 
petitioned  the  board  of  trustees  to  rescind  the  orders  for  the 
release  and  satisfaction  of  the  judgment.  The  trustees  orig- 
inally agreed  to  give  the  attorney  who  brought  the  suit  on  the 
bond  one  half   of   any  judgment  that  should  be  recovered 
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theiieon ;  and  he  afterwards  obtained  judgment  against  the  cor- 
poration for  two  hundred  and  fifty  dollars,  which  was  dis- 
charged in  the  obligations  of  the  town.  Estel  and  Atchinson 
were  solyent  when  the  judgment  was  rendered  on  the  bond,  but 
they  subsequently  became  insolvent.  The  foregoing  facts  appear 
from  the  pleadings  and  proofs  in  the  chancery  case.  The  court 
dismissed  the  bill,  and  the  corporation  sued  out  a  writ  of  error. 

The  trustees  of  the  town  possess  only  such  powers  as  are 
specifically  conferred  by  the  act  of  incorporation,  or  are  neces- 
sary to  carry  into  effect  the  powers  expressly  granted.  They 
must  keep  within  the  limits  prescribed  by  the  charter.  If  they 
transcend  the  authority  conferred  thereby,  their  acts  are  not 
binding  on  the  town  or  third  persons.  They  have  no  power  to 
give  away  the  funds  of  the  town,  or  appropriate  them  to  pur- 
poses not  warranted  by  the  charter.  They  must  faithfully  apply 
the  corporate  property  to  the  uses  and  objects  specified  in  the 
charter.  As  they  can  not  directly  dispose  of  it  by  way  of 
gratuity,  so  they  can  not  accomplish  the  same  result  by  device 
or  indiscretion.  They  can  not,  under  color  of  a  sale,  transfer 
the  property  of  the  corporation  without  consideration;  nor  can 
they,  under  the  pretense  of  satisfaction,  discharge  a  debt  due 
the  corporation  without  payment.  But  they  may  sue  and  be 
sued,  and  take  all  steps  necessary  to  assert  and  secure  the  rights 
of  the  corporation.  The  power  to  prosecute  suits  on  behalf  of 
the  corporation  includes  the  power  to  settle  the  same.  So  the 
power  to  defend  suits  brought  against  the  corporation  gives 
them  the  same  power  of  adjustment.  They  may  compromise 
doubtful  controversies  to  which  the  corporation  is  a  parly, 
either  as  plaintiff  or  defendant.  The  law  vests  them  with  a 
discretion  in  such  matters,  which  they  are  to  exercise  for  the 
best  interests  of  the  corporation.  A  settlement  of  an  existing 
controversy,  if  made  in  good  faith,  binds  the  corporation;  but 
if  collusively  made,  it  is  not  obligatory. 

In  the  present  case,  the  trustees  had  authority  to  grant  the 
license  and  take  the  bond.  On  a  forfeiture  of  the  obligation, 
they  could  sue  and  recover  the  penalty.  They  might  decline  to 
pursue  that  course,  if  satisfied  that  no  benefit  woidd  accrue  to 
the  town  by  so  doing.  They  could  compromise  the  matter  by 
receiving  less  than  the  penalty,  if  they  considered  the  result  of 
a  suit  upon  a  bond  doubtful,  or  the  collection  of  a  judgment 
against  the  obligors  uncertain.  They  brought  a  suit  upon  the 
obligation,  and  obtained  a  judgment  for  the  amount  of  the 
penalty. 
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But  the  judgment  did  not  conclosiTely  establish  the  right  of 
the  coi-poration  to  recover  the  money.  The  obligors  had  the 
right  to  have  the  case  reviewed  in  the  supreme  court,  and  thej 
wore  proceeding  to  exercise  it.  The  result  of  their  appeal  might 
be  to  reverse  the  judgment,  and  render  the  corporation  liable 
for  all  the  costs  that  had  accrued  in  the  case.  In  this  state  of 
things,  a  compromise  was  effected,  by  which  the  trustees  agreed 
to  abandon  the  prosecution,  and  the  defendants  assumed  the 
payment  of  the  costs.  The  transaction  amounted  to  a  settle- 
ment of  the  pending  controversy  on  those  terms.  It  is  not  pre- 
tended but  that  the  trustees  acted  in  good  faith,  and  with  the 
new  of  promoting  the  best  interests  of  the  town.  In  adjusting 
the  controversy,  they  were  acting  strictly  vnthin  the  scope  of 
their  authority.  Whether  the  arrangement  was  a  judicious  one, 
is  not  the  question.  A  mere  error  of  judgment  will  not  vitiate 
the  settlement.  If  it  was  within  the  competency  of  the  court  to 
revise  this  exercise  of  their  discretion,  there  is  nothing  in  the 
case  to  show  that  the  settlement  was  unwise  or  improvident,  for 
the  proceedings  in  the  action  on  the  bond  are  not  set  forth  in 
the  record.  It  may  be  that  it  was  advantageous  to  the  corpora- 
tion. The  judgment  may  have  been  dearly  enoneoos,  and 
therefore  certainly  reversible  on  appeal. 

The  decree  is  affirmed. 

Decree  affirmed. 


Municipal  Cobpokatiok  oav  Bxeboiss  Only  Powsbs  BxTBOBsr 
Gbamted,  and  sach  others  as  may  be  necessary  to  the  due  exeoatbm  of  th* 
powers  expressly  granted:  OMim  v.  HaUh^  61  Am.  Deo.  466;  note  to  iZ!o6* 
•Mon  ▼.  Mojfor  qf  FhxMkimt  34  Id.  827. 

Town  mat  bt  Vora  Rw.iact  as  Will  as  Contbaot  Dmr:  Ford  v. 
OZflpaA,  23  Am.  Deo.  618. 
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GOLEBIOK   V.   HOOFEB. 

[3  ISDIAMA,  816.] 
CXBOUIT  Ck>nRT  HAB  POWBB  TO  OrDEB  ClERK  TO  COFT  INTO  RbOOBD  WtIIb 

and  retama  showing  notice  to  defendants  in  a  bill  npon  which  decree 
was  rendered  by  default,  after  the  expiration  of  the  term  of  court  at 
which  the  decree  was  made,  and  after  the  issuing  of  a  certiorari  from 
the  supreme  court  to  obtain  a  new  transcript,  the  former  one  being  de>- 
feotiTe  in  not  showing  the  notice;  it  having  been  made  to  appear  at  the 
time  the  court  entered  the  order  that,  on  taking  the  default,  proof  of 
the  service  of  the  writs  was  duly  made. 

Sheriff's  Return  cfon  Writ  that  He  Serted  Process  npon  certain 
named  defendants,  and  could  not  find  the  others,  imports  that  a  personal 
service  was  made  upon  those  found. 

Parol  Evidence  is  Admissible  to  Idbntift  Real  Pbofbrtt  indicated  in 
a  contract  for  its  sale,  and  described  therein  with  sufficient  certainty  so 
that  it  can  be  thus  identified. 

Sfeoifio  Performance  of  Written  Instrument  mat  be  Enforced  when 
it  contains  all  the  facts  of  the  contract  except  such  as  may  be  legitimately 
proved  by  parol  evidence. 

Final  Degree,  after  Decree  fro  Confe8so,  mat  be  Rendered  with* 
OUT  Proof,  where  the  bill  is  against  adult  residents  of  the  state  who  are 
personally  sensed  with  notice,  and  the  allegations  of  the  bill  are  certain, 
especially  if  the  subject-matters  of  those  allegations  are  of  a  definite  and 
certain  nature. 

Assignor  of  Contract  for  Sale  of  Land  is  not  Necessary  Pabtt,  In 
Indiana,  to  suit  by  the  assignee  for  specific  performance  thereof,  as  undar 
the  statute  of  this  state  the  assignment  of  such  an  instrument  carries 
with  it  the  legal  title,  and  not  a  mere  equity. 

Ebbob  to  the  St.  Joseph  circuit  court.    The  opinion  statet 
the 
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J,  O,  Walpole  and  B,  L,  Walpole,  for  the  plaintifb  in  enor. 

J,  L.  Jemegan^  for  the  defendant  in  error. 

By  Court,  Pebuns,  J.  This  was  a  bill  in  ohanoexy  to  enforce 
the  specific  performance  of  an  agreement  for  the  sale  of  a  lot  in 
the  town  of  South  Bend.  A  decree  for  peiformance  was  ob- 
tained. It  is  claimed  that  that  decree  should  be  reversed  for  the 
following  reasons: 

1.  The  decree  was  rendered  upon  default,  and  the  record,  as 
first  brought  into  this  court,  did  not  show  notice  to  the  defend- 
ants. By  certiorari^  a  new  transcript  was  obtained,  wherein,  by 
order  of  the  court  below,  made  after  the  certiorari  was  issued, 
the  clerk  had  copied  the  writs  and  returns  of  services  thereon 
which  remained  on  file  in  his  office,  and  which  showed  that 
notice  was  duly  given  to  the  defendants  in  the  suit.  It  is  denied 
that  the  circuit  court  had  power  to  order  the  clerk  to  copy  the 
writs  and  returns  into  the  record  after  the  expiration  of  the  term 
of  the  court  at  which  the  decree  in  the  cause  was  made,  and  after 
the  issuing  of  the  certiorari.  But  we  think  the  court  had  such 
power.  It  was  made  to  appear,  at  the  time  the  court  entered 
said  order,  that  on  taking  the  default  in  the  cause,  proof  of  the 
service  of  the  writs  was  duly  made  to  the  circuit  court.  It  was 
a  clerical  error,  therefore,  by  which  the  entering  of  those  writs 
and  returns,  or  in  lieu  of  them  a  statement  that  process  had 
been  duly  served,  was  omitted. 

2.  It  is  contended  that  the  returns  upon  the  writs  do  not  show 
that  legal  service  had  been  made.  They  are  as  follows:  "  Came 
to  hand  January  10,  1844.  Served  on  John  A.  Hendricks  the 
twelfth  day  of  January,  1844.  As  to  Alexis  Coquillard  and 
David  H.  Colerick,  they  are  not  found  in  my  bailiwick.  Sheriff's 
fees,"  etc. ,  and  signature  of  sheriff.  "  Served  as  commanded  on 
D.  H.  Colerick,  January  23,  1844.  Not  foimd  as  to  the  other 
defendants.  Service,"  etc.,  and  signature.  The  bill  was  dis- 
missed as  to  Coquillard.  It  is  objected  that  these  returns  do 
not  specify  the  manner  of  service,  and  claimed  that  they  should 
do  so  with  particularity. 

It  would  have  been  well  to  have  stated  whether  the  service 
was  upon  the  defendants  personally  or  by  leaving  copies  at  their 
places  of  residence;  but  we  think  a  legal  service  shown  with  rea- 
sonable certainty.  The  officer  says  he  served  the  process  on 
some,  and  could  not  find  other  of  the  defendants.  The  inference 
is  that  a  personal  service  was  made  upon  those  found. 

8.  It  is  argued  that  the  contract  sought  to  be  specifically  en- 
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forced  is  too  Tagne  to  siiBtain  the  bill.  The  following  is  a  copj 
of  it: 

"  I  have  this  day  sold  my  lot  to  Alexis  Coquillard  on  the  plal 
in  the  town  of  South  Bend;  on  the  plat  of  said  town  on  the  rivei 
bank.  I  haye  received  value,  and  will  make  the  deed  as  soon  a? 
convenient.  August  11»  1835.  D.  H.  Colerick.  Attest:  H.  B. 
Colerick." 

This  memorandum  contains  the  names  of  the  parties,  acknowl- 
edges the  reception  of  the  consideration,  thus  rendering  ii 
immaterial  that  its  amount  or  character  should  be  particularly 
stated,  and  describes  the  property  sold,  not  with  the  utmosi 
certainty  it  is  true,  but  so  that  it  could  be  identified;  and  parol 
evidence  for  that  purpose  would  be  admissible.  Such  evidence 
would  not  be  required  in  this  case  to  make  out  the  terms  of  the 
agreement,  but  to  apply  the  agreement  to  the  subject-matter  of 
It.  The  thing  sold  was  Colerick's  lot  on  the  river  bank  in  the 
town  of  South  Bend.  The  written  contract  assumed  that  he 
had  one  lot  on  said  bank  in  said  town,  and  implied  that  he  had 
but  one.  Which  was  it?  was  the  only  remaining  question  to  be 
settled.  This  question  could  be  easily  answered  from  the  data 
given  for  identifying  the  lot.  And  where  a  written  instrument 
contains  all  the  facts  of  a  contract  except  such  as  may  legiti- 
mately be  proved  by  parol  evidence,  where  there  is  a  written 
agreement  that  instrument  is  sufficiently  certain  to  be  enforced. 
The  bill,  in  this  case,  avers  that  Colerick  had,  at  the  date  of 
said  agreement,  one  lot,  and  but  one,  in  said  town,  and  that  it 
was  lot  No.  94,  for  which  a  conveyance  was  sought  in  this  suit. 
We  think  the  bill  sustainable. 

4.  As  we  have  stated,  the  final  decree  in  this  cause  was  taken 
pro  confe880  on  default;  and  it  is  urged  that  the  court  erred  in 
not  requiring  proof  of  the  allegations  in  the  bill  before  the  ren« 
dering  of  such  a  decree.  There  is  not  a  uniformity  in  the  practice 
of  courts  upon  this  point.  See  the  cases  collected  in  1  Darnell's 
Ch.  Pr. ,  Perkins'  ed. ,  in  notes  on  page  577.  But  a  line  of  decision 
has  been  pursued  in  this  state  long  enough  to  settle  the  rule 
here.  That  rule,  we  think,  may  be  stated  to  be,  that  where  the 
bill  is  against  adult  residents  of  the  state,  who  are  personally 
served  with  notice,  and  the  allegations  of  the  bill  are  certain — 
especially  if  the  subject-matters  of  those  allegations  are  of  a  defi- 
nite and  certain  nature— a  final  decree,  after  a  decree  pro  oon/*e880, 
may  be  rendered  without  proof.  Thus  broadly,  at  any  rate, 
we  are-safe  in  laying  down  the  rule,  and  so  laid  down,  it  includes 
this  case.    Here  every  material  allegation  in  the  bill,  except  as 
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to  the  number  of  the  lot,  was  supported  by  the  agreement  in 
writing,  copied  into  the  bill;  and  as  to  the  number  of  the  lot, 
the  allegation  was  certain  and  the  subject-matter  of  it  was  of  a 
definite  character:  See  Peggy,  Davis,  2  Blackf.  281;  Plait  y.  Jad- 
8on,  8  Id.  235;  FeUows  v.  Shelmire,  5  Id.  48;  Cloae  y.  Hunt,  8  Id. 
254;  IHmble  y.  White,  2  Ind.  205;  Bowman  y.  HaU,  Id.  206. 

5.  The  fifth  point  raised  is,  that  no  decree  could  be  rendered 
in  the  case  till  Coquillard  was  made  a  parly.  He  was  the  first 
assignor  of  the  instrument  on  which  the  bill  was  founded.  By 
our  statute,  the  assignment  of  such  an  instrument  carries  with 
it  a  legal  title,  and  not  a  mere  equity,  and  Coquillard  does  not 
appear  to  haye  any  further  interest  in  that  question.  We  think, 
therefore,  that  though  a  proper  he  was  not  a  necessaiy  party. 
Our  statute  (B.  S.,  sec.  41,  p.  839)  enacte  that  *'if  the  defend- 
ant, at  the  hearing  of  a  cause,  object  that  the  suit  is  defectiye 
for  want  of  parties,  not  haying  by  plea  or  answer  taken  the 
objection,  and  therein  specified  by  name* or  description  the 
parties  to  whom  the  objection  applies,  the  court,  if  it  think 
fit,  shall  be  at  liberty  to  make  a  decree  saying  the  righte  of 
the  absent  parties." 

No  righte  of  Coquillard  can  be  prejudiced  by  the  decree 
dered  in  this  case,  and  no  objection  was  made  below. 

The  decree  is  affirmed  with  ooste. 


Pabol  EymiHGB,  AnMissiBiLrrT  or,  to  Sitpflt  OMZssioirs  nr  GaHTBAort 
See  Weit  v.  Kdlp,  64  Am.  Dec.  192,  and  oaees  cited  iu  the  note;  IngUbnghi 
r,  Hammond,  63  Id.  430,  and  note;  Baldwin  r.  CcarUr,  42  Id.  735,  and  note. 
The  principal  case  is  dted  to  the  point  that  an  eztrinsio  fact  avetred  in  a  bill 
for  Bpecific  performance,  in  explanation  and  support  of  the  memorandnaiy 
may  be  proved  by  parol,  in  Terr  v.  Twr,  20  Ind.  123;  Qm^  v.  Barnu,  29  Id. 
104;  Baldwin  t.  KerUn,  46  Id.  432. 

KxTUXN  07  SsKyiGB  IS  Oklt  Pbopbk  EyiDENO  of  what  has  been  done 
by  the  officer,  and  no  omission  therein  may  be  sapplied  by  other  proof:  See 
Fakrfidd  v.  Paine,  41  Am.  Dec.  367,  and  note  citing  prior  cases. 

Ckbtiobabi  to  Ck>aRKCT  Transcbipt  NsyEB  Awasdxd  to  StrppLr  liAT- 
TXB  roa  RByxBSAL:  Auditor  v.  Woodruff,  33  Am.  Dec.  368,  and  note  citing 
prior  cases.  The  principal  case  is  cited  to  this  point  in  CUuk  r.  State,  40  Ind. 
266;  Keder  y.  Mtytn,  41  Id.  666. 

In  Surr  bt  Subpcbohaser  loa  Snomo  Pkbvokmavoi,  the  intermediate 
▼endors  through  whom  he  has  acquired  his  equity  are  generally  neceesaiy  par- 
ties: Hender9on  v.  Piebet^B  H^kn,  16  Am.  Dec  130. 

Spxomo  Pebidbmahob  will  not  bb  Dbobbbd  mruns  Tbbms  or  Gov* 
TBACT  ABB  Glbab  AND  Cbbtain:  i2o56(fi«  y.  MeKuAgfA,  46  Am.  Deo.  406^ 
and  note  collecting  prior  oases. 

JUDOMBNT    BT    DbPAULT  WHBN    DbVEBSiABT   Wtn   SiBVBD    BbBOWBCWI 

/HteA  y.  EdwwrdM,  26  Am.  Dec  414. 


May,  1652.]  Yost  v.  Shaffer.  509 


Yost  v.  Shaffbb. 

(8  iKDLUU.  SSI.] 

OouBT  OF  Equitt  WILL  Rbscind  Contbact  FOB  Salb  OF  Lanb  when  the  ven- 
dor has  frandolently  mierepresented  the  number  of  acres  contained  in 
the  tract. 

Vbndob  OF  Land  oak  kot  Depbiyb  Vbnokb  of  his  Right  to  hatb  Gom- 
TBAOT  FOB  Sale  thbrbof  rescinded  in  equity  because  of  the  vendor's  fraud- 
ulent misrepresentations  as  to  the  quantity  of  land  sold,  by  afterwards 
purchasing  and  offering  to  convey  to  the  vendee  an  adjoining  tract  suffi- 
cient to  make  up  the  deficiency. 

Ebbob  to  the  Heniy  circuit  court.    The  opinion  states  the 


J.  Bariden  and  J.  8.  Newman^  for  the  plaintiff  in  error. 
J.  Perry  and  J,  B.  Julian,  for  the  defendant  in  error. 

By  Court,  SiOTHy  J.  This  was  a  bill  in  chancery,  filed  by  the 
defendant  in  error  against  the  plaintiff  in  error,  to  obtain  the 
rescission  of  a  contract  for  the  sale  by  the  latter  to  the  former 
of  a  certain  tract  of  land,  upon  the  ground  that  the  vendor 
fraudulently  misrepresented  the  number  of  acres  contained  in 
the  tract.     The  decree  was  in  favor  of  the  complainant. 

The  answer  of  Yost,  as  to  his  knowledge  of  the  qucuitity  of 
land  in  the  tract  sold  to  Shaffer,  is  equivocal,  and  we  think  it  is 
sufficiently  proved  by  the  admissions  in  the  answer,  and  by  the 
depositions,  that  he  did  intentionally  misrepresent  the  number 
of  acres  constituting  the  fEirm.  The  farm  sold  to  Shaffer  con- 
sisted of  several  smaller  tracts  which  Yost  held  by  separate 
deeds,  all  of  which  deeds  were  in  his  possession,  and  he  must 
have  known  by  the  descriptions  contained  in  them,  and  by  the 
niunber  of  acres  he  paid  taxes  for,  that  the  whole  farm  contained 
a  much  less  quantity  of  land  than  one  hundred  and  eighty  acres. 

It  appears  that,  after  the  contract  with  Shaffer,  Yost  purchased 
or  contracted  with  one  McMullen  for  an  adjoining  tract,  which 
he  then  offered  to  convey  to  Shaffer,  in  order  to  make  up  the 
quantity  he  had  represented  the  farm  sold  to  the  latter  to  con- 
tain, but  such  an  offer  as  this  does  not  place  him  in  any  better 
position  to  enforce  his  original  contract. 

We  are  of  opinion  that  the  decree  is  right. 

The  decree  is  affirmed,  with  costs. 


Intkntional  Misbepbbskntation  will  Avoid  Contbact  where  partiei 
Iwve  not  equal  access  to  information:  MUehdl  v.  Ztmmtrmtmt  61  Am.  Dec. 
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717,  and  note  citing  prior  caaea.  In  OaUing  t.  Newdl,  9  Ind.  580,  the  prin- 
oipal  cue  is  cited  to  the  point  that  eyidenoe  is  admiasiUe  in  caae  of  frand- 
nlent  miareproaentation  of  value  of  propei'ty  sold  to  ahow  ita  intrinaio  Taloa. 


MoGabinet  v.  Statel 

[3  IrozAHA,  SS8.] 

Ihdiotmmrt  foil  FOBOBBT  WILL  NOT  BE  QuASHKD  ON  Gbound  that  it  doea 
not  charge  that  the  forged  bank  bill  alleged  to  have  been  passed  waa 
paasefl  as  a  tme  one,  when  it  does  charge  the  bill  to  have  been  uttered 
and  paid  as  true. 

Hames  07  Pebsons  Who  a&b  Competent  Judges  or  GBNtriNBNEsa  of 
Bank  Bills  may  be  ascertained  by  the  prosecuting  attorney  from  a  wit- 
ness upon  the  trial  of  an  indictment  for  forgery  in  passing  a  oounterfeil 
bank  bill. 

CJtterino  or  Otheb  GouNTEBrEiT  Bank  Notes  or  Same  and  Othbb 
Banks  may  be  given  in  evidence  on  the  trial  of  an  indictment  for  pass- 
ing a  counterfeit  bank  note  to  show  guilty  knowledge,  although  indict- 
ments have  been  found  upon  such  utterings  and  convictions  or  aoquittala 
had  upon  them. 

Diolabations  or  ItoENDANT  Madb  AT  TiME  or  Passinq  Otheb  Coun- 
TEBrsiT  Bank  Notes  than  that  charged  in  the  indictment  are  admissibla 
as  part  of  the  res  geitos, 

OOUBT    MAT    InSTBUOT    JuBT    THAT  IV    THBT  ABE    SATISnED    THAT    NOTS 

described  in  an  indictment  for  forgery  in  passing  it  was  forged  and  &lae, 
no  proof  is  necessary  of  the  ezistenoe  of  the  bank  upon  which  it  pur- 
ported to  be. 

Ebbob  to  the  Marion  cirotiit  court.    The  qpinion  states  the 


B.  L.  Walpote^  for  the  plaintiff  in  error. 

D.  8,  Oooding,  for  the  defendant  in  error. 

By  Oonrty  PEBEiKBy  J.  Indictment  for  forgeiy.  OonTiction 
in  the  drcnit  court.    The  points  made  are: 

1.  Whether  the  court  erred  in  refusing  to  quash  the  indict- 
ment on  the  ground  that  it  does  not  charge  that  the  forged 
bank  bill,  alleged  to  have  been  passed,  was  passed  as  a  true 
one.  There  was  no  error  in  refusing  for  this  reason  to  quash, 
as  the  indictment  does  charge  the  bill  to  haye  been  uttered  and 
paid  as  true. 

2.  Whether  the  court  erred  in  permitting  the  prosecuting  at- 
torney tootscertain  from  a  witness  on  the  stand  the  names  of 
persons  who  were  competent  judges  of  the  genuineness  of 
bank  bills.    Theris  was  no  error  in  this. 

8.  Whether  the  court  erred  in  permitting  proof  on  the  tria] 
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to  show  knowledge  on  the  port  of  the  defendant  of  the  falsity 
of  the  bill  described  in  the  indictment,  that,  on  the  day  said 
defendant  passed  the  bill,  and  on  the  day  following,  he  passed 
bo  other  persons  counterfeit  bills  on  the  same  and  other  banks, 
for  the  passing  of  which  other  indictments  had  been  found, 
some  of  which  were  pending,  and  on  one  of  which  he  had  been 
tried  and  acquitted.  The  law  is  well  settled  that  the  uttering 
of  other  counterfeit  notes  of  the  same  kind  with  that  chEirged 
in  an  indictment,  and  about  the  time  that  it  was  passed,  may 
be  given  in  eyidence,  on  the  trial  of  the  indictment,  to  prove 
guilty  knowledge:  1  Buss,  on  Cr.  86;  2  Id.  384,  697.  We  can 
see  no  reason  why  the  fact  that  indictments  had  been  found,  or 
that  convictions  or  acquittals  had  been  had  upon  them,  ^ould 
affect  the  admissibility  of  such  utterings.  Neither  the  indict- 
ments nor  the  records  of  conviction  or  acquittal  need  be,  nor, 
it  strikes  us  (though  the  point  is  not  for  decision  in  this  case), 
should  be,  given  in  evidence;  but  the  facts  and  attendant  cir- 
cumstances alone  of  the  utterings,  as  though  no  indictments  had 
been  found.  Nor  do  we  think  that  the  fact  ihat  some  of  these 
other  counterfeit  or  false  bills,  purported  to  be  upon  banks  dif- 
ferent from  that  on  which  the  indictment  being  tried  was  based, 
should  render  the  evidence  inadmissible.  It  might  affect  its 
force,  but  not,  we  think,  its  competency.  The  fact  that  a  per- 
son had  passed  one  counterfeit  note  on  the  State  Bank  of  In- 
diana about  the  time  of  his  passing  one  such  note  on  the 
State  Bank  of  Ohio  might  tend,  but  in  a  very  slight  degree,  to 
prove  that  the  person  knew  the  Ohio  note  to  be  counterfeit; 
but  if  a  person  should  pass  several  counterfeit  notes  on  the 
State  Bank  of  Indiana  about  the  time  he  should  pass,  or  be  in 
possession  of,  counterfeit  notes  on  the  Ohio  or  any  other  bank, 
every  one  would  say,  according  to  the  usual  rules  of  judging  of 
human  conduct  and  intentions,  that  it  conduced  strongly  to 
show  that  the  party  knew  all  his  counterfeit  paper  to  be  such, 
and  that  he  was  making  a  business  of  passing  such  paper.  We 
think  the  evidence  in  question  admissible  to  prove  guilty  knowl- 
edge, but  its  weight  with  the  jury  would,  of  course,  depend  on 
the  circumstances  of  the  case:  See  United  States  v.  Boudenbush^ 
1  Baldw.  614;  Stale  v.  Houston,  1  Bail.  L.  300;  Spencer  v.  The 
Commonwealth,  2  Leigh,  751;  Staie  v.  Petty,  Harp.  L.  69. 

4.  Whether  the  court  erred  in  permitting  proof  of  what  the 
defendant  said,  at  the  time  of  passing  each  of  said  notes,  in  re- 
gard to  it.  There  was  no  error  in  this.  His  declarations  were 
a  part  of  the  res  gestcs. 
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5.  Whether  the  oonrt  erred  in  giving  the  following  instmc- 
Hon  to  the  jury:  ''If  the  jury  are  satisfied  that  the  defendant 
uttered  in  payment  and  put  away  the  note  described  in  the 
indictment,  that  it  was  forged  and  false,  and  that  the  defendant 
knew  it  to  be  so,  and  put  it  upon  the  person  named  in  the  in- 
dictment with  intent  to  defraud  him,  no  other  proof  is  necessary 
of  the  existence  of  the  bank  upon  which  it  purported  to  be." 

Our  statute  says,  page  967,  section  28,  that  every  person  who 
shall  utter  or  pay,  etc.,  *'any  false,  forged,  or  counterfeit  bank 
note,"  etc.,  shall  be  deemed  guilly  of  forgery.  The  note  would 
certainly  be  false  if  there  was  no  such  bank  in  existence  as  that 
on  whidi  it  purported  to  be.  This  point,  however,  is  settled  by 
authority  in  accordance  with  the  instruction  in  question :  The 
People  V.  Peabody,  26  Wend.  472;  note  to  B.  S.  966;  United 
States  V.  MUcheU,  1  Baldw.  866.    The  court  committed  no  error. 

The  judgment  is  affirmed,  with  costs. 


EVIDKNCB  07  SCZENTKB  ON  TRIAL  OV  InBIOTMXNT  TOB  PAflBnTO  CoUllTXa- 

TEiT  Bank  Bills:  See  State  v.  Spalding,  48  Am.  Deo.  158,  and  note  citing 
prior  cases.  The  principal  case  is  cited  in  Lane  v.  Stai€f  16  Ind.  14,  to  the 
point  that  evidence  of  posaeaflion  by  the  defendant  of  other  coonterf eit  bank 
billfl  upon  other  banka  than  that  of  the  bill  act  forth  in  the  indictment  ii 
admissible. 

Inoictmxnt  is  not  Quashxd  in  Doubtful  Case:  See  Comnumweaith  ▼. 
Eastman,  48  Am.  Deo.  596. 

Declabations  of  Defendant  ooncesniko  Othul  Gountbbfeit  Moneys 
Evidence  was  held  admissible  of  the  prisoner's  conversation  with  a  party  who 
had  passed  other  couDterfeit  money,  in  order  to  show  his  knowledge  of  its 
character:  StcUt  v.  Smith,  5  Am.  Dec.  132.  The  principal  case  ii  cited  to 
the  point  that  defendant's  declarations  while  passing  other  counterfeit  biUs 
are  adminible  to  show  guilty  intent,  in  Strong  v.  State,  86  Ind.  218. 

Falsity  of  Bank  Bilia  Alleged  to  have  been  Uttebed  n  Pbovablb, 
without  proving  the  existence  of  the  bank  on  which  they  purport  to  iasQei 
The  principal  oase  is  oited  to  this  effect  in  Jcne»  v.  Stale,  11  Ind.  360. 


GONWELL  V.   StATEL 

[8  IlfDIAHA,  887.] 

OwNBK  OF  Pabt  of  REVERSION  OB  Remaindeb  OF  IiAND,  botwoen  whom 
and  another  a  suit  is  pending  involving  a  question  of  waste  or  improve- 
menta,  may  go  upon  the  premises  in  a  peaceable  manner,  with  witnenat, 
to  examine  tiie  same. 

Ebbob  to  the  Fzanklin  circuit  court.    The  opinion  states  the 
facts. 
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O.  Holland  and  J.  D.  Howland^  for  the  plaintifb  in  error. 
Z>.  Z>.  Jones  and  J.  Byman,  for  the  defendant  in  error. 

By  Court,  Smith,  J.  This  was  an  indictment  for  riot.  The 
Indictment  charges  that  on,  etc.,  at,  etc.,  Conwelland  five  others 
did  unlawfully,  riotously,  etc.,  assemble  together  to  disturb  the 
peace,  and  did  make  a  great  noise,  riot,  etc.,  and  did  riotously ,  * 
etc.,  strike,  beat,  etc.,  one  Smith,  in  the  peace  of  the  state,  etc. 
The  defendants  pleaded  not  guilty.  Conwell  and  two  of  the 
other  defendants  were  found  guilty  and  fined,  and  three  of  the 
defendants  were  acquitted. 

The  record  does  not  contain  the  CTidence,  but  a  bill  of  excep- 
tions states  that  the  defendants  requested  the  court  to  charge 
the  jury  that  "  if  Conwell  owned  a  part  of  the  reversion  or  re- 
mainder of  the  land  in  dispute,  and  there  was  a  suit  pending 
between  himself  and  Hedric^  inyolving  a  question  of  waste  or 
improvements,  Conwell  was  authorized  to  go  upon  the  premises 
in  a  peaceable  manner,  with  his  witnesses,  for  the  purpose  of 
examining  the  same,"  and  that  "  there  was  evidence  in  the  case 
authorizing  said  charge; "  but  the  court  refused  to  give  it. 

Not  having  the  evidence  before  us,  we  can  not  estimate  what 
effect  this  instruction  would  have  had  upon  the  result  of  the 
trial,  but  we  can  see  no  objection  to  it  as  an  abstract  principle 
of  law,  and,  from  all  that  appears,  we  think  it  should  have  been 
given. 

The  jodgmant  is  reversed.    Cause  remanded*  eto. 


Powell  v.  Nobth. 

[8  IlTDIAHA,  803.] 

DxATH,  A8  General  Rule,  Dissolves  Partnership. 

Court  of  Equity  has  Power  to  Authorize  Continuanob  or  Pabtnxe- 
SHIP,  after  death  of  a  partner,  in  behalf  of  the  infant  children  of  the 
deceased  partner. 

Probate  Coukts  of  Indiana  Possess  General  Equity  Powers  in  rela* 
tion  to  the  administration  and  guardianship  of  estates. 

Order  of  Probate  Court  to  Guardian  of  Infant  Heirs  of  Deceased 
Partner  to  expend  his  ward's  property,  without  limiting  the  amount,  in 
the  completion  of  their  part  of  an  unfinished  distillery,  authorizes  a 
reasonably  prudent  expenditure  of  the  requisite  sum  for  that  purpose. 

Administrator  Holding  Property  of  Decedent's  Infant  Hurs,  whoee 

guardian  has  been  authorized  by  court  to  make  a  reasonable  and  prudent 

expenditure  of  such  property  for  a  certain  purpose,  and  has  directed  the 

administrator  to  so  expend  the  same,  should  receive  credit  in  his  settle* 

Am»  Dao.  Voxm  LVI— 88 
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meut  for  the  money-which  he  expends  for  that  parpoee  with  reasonable 
care  and  judgment. 

Erbob  to  the  Ohio  probate  court    The  opinion  states  the 
ease. 

A.  C,  Downey  and  P.  L,  Spooner,  for  the  phiintiff: 

D,  Kelso,  for  the  defendants. 

By  Court,  Pebkinb,  J.  Bill  on  the  chancery  side  of  the  Ohio 
probate  court,  by  William  H.  Powell,  administrator  upon  the 
estate  of  Levi  North,  deceased,  against  Joseph  T.  North  et  al., 
complaining  that  on  the  tenth  day  of  May,  1845,  said  Powell 
and  said  North,  deceased,  were  partners  in  milling  and  mer- 
chandising, said  Powell  owning  one  third  and  said  North  two 
thirds  of  the  real  and  personal  property  inyested,  and  sharing  in 
said  proportions  in  the  profits  of  the  concern;  and  that,  on  the 
day  aforesaid,  said  Leyi  North  sold — ^the  plaintiff,  Powell,  it 
seems,  consenting — to  one  Thomas  J.  North  one  half  of  his  two 
thirds  of  said  entire  property,  whereby  the  firm  was  made  to 
consist  of  the  plaintiff,  Powell,  Levi  North,  and  Thomas  J. 
North,  each  owning  one  third  of  the  joint  property;  that  said 
firm,  thus  constituted,  agreed  to  erect  a  distillery,  commenced 
it,  and  expended  two  thousand  four  hundred  dollars,  being  eight 
hundred  dollars  by  each  member,  when,  the  distillery  being  un- 
finished, in  August,  1845,  said  Levi  North  departed  this  life,  and 
the  plaintiff,  Powell,  was  appointed  his  administrator,  and 
ordered  by  the  Ohio  probate  court  to  expend,  as  such,  for  said 
Leyi's  estate,  the  ftirther  sum  of  five  hundred  and  thirty-three 
dollars  on  said  distiQery,  which  was  done;  that  said  Levi  North 
left  heirs,  some  adult  and  some  infant;  that  in  Noyember,  1845, 
James  and  Abijah  North,  the  guardians  of  the  infant  heirs,  filed 
in  the  Ohio  probate  court,  a  petition  representing  that  said  Levi, 
living,  was  one  of  the  firm  of  North,  Powell  &  Co.,  which  firm 
undertook  to  build  and  put  in  operation  a  distillery,  and  join 
the  same  to  the  steam  mill  owned  by  said  compcmy;  that,  in 
pursuance  of  said  undertaking,  said  Levi  spent,  as  his  propor- 
tion, eight  hundred  dollars,  and  died,  leaving  said  distillery 
unfinished;  that,  since  his  death,  the  surviving  partners  bad 
expended  about  one  thousand  two  hundred  dollars  more,  nearly 
completing  the  building;  and  that,  unless  said  heirs  finished 
and  owned  their  third  of  said  establishment,  it  would  be  diffi- 
cult for  the  petitioners  and  said  Powell  and  Thomas  J.  North 
to  keep  correct  books  between  them,  as  all  the  grain  consumed 
by  said  distillery  would  be  ground  by  said  mill;  and  further 
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stating  that  the  eight  hundred  dollars  expended  in  said  Levi's 
life-time  would  be  lost  to  said  heirs  unless  they  completed  theit 
portion  of  .said  undertaking,  as  no  person  would  purchase  their 
interest  in  the  distillery  separate  from  their  interest  in  the  steam 
mill,  and  that  said  distillery,  situated  as  it  was,  connected  with 
a  steam  mill  that  consumed  annually  about  one  hundred  thou- 
sand bushels  of  grain,  with  a  full  supply  of  water  to  run  both, 
without  hauling,  the  year  round,  would  be  profitable  to  the 
heirs. 

An  order  was  prayed  to  expend  a  sufficient  sum  to  complete 
the  heirs'  part  of  said  distillery,  together  with  all  other  neces- 
sary buildings  and  appendages;  and  it  was  averred  that  there 
was  a  sufficiency  of  personal  effects  for  that  purpose.  The 
court  made  the  order  accordingly,  without  limiting  the  amount 
to  be  expended.  The  distilleiy  was  thereupon  completed,  with 
necessary  additional  buildings  and  appendages — so  the  present 
bill  states — ^the  whole  costing  about  ten  thousand  dollars,  the 
administrator,  Powell,  making  the  expenditures  on  behalf  of 
the  heirs  out  of  money  in  his  hands,  with  the  assent  and  under 
the  order  of  said  guardians  and  adult  heirs,  to  the  amount  of 
two  thousand  five  hundred  and  thirty-three  dollars.  The  bill 
further  states  that  said  probate  court  authori^d  the  continu- 
ance of  the  business  of  the  firm,  the  share  of  the  heirs  remain- 
ing invested,  and  that  it  was  continued  till  the  seventeenth  of 
September,  1846,  but  resulted  in  a  loss,  all  of  which  was  borne 
by  the  plaintiff  personally;  that  at  the  death  of  Levi  North,  a 
true  account  of  the  personal  property  of  said  firm  was  taken, 
amotmting  to  one  thousand  four  hundred  and  seventy-nine 
dollars  and  fifty-one  cents,  one  third  of  which,  being  four  hun- 
dred and  ninety-three  dollars  and  seventeen  cents,  belonging  to 
said  heirs  of  North,  and  at  the  final  closing  of  said  partnership 
business  in  September,  1846,  the  personal  property  of  said  firm 
was  sold  for  four  thousand  two  hundred  and  eighty-six  dollars 
and  ninety-one  cents,  one  third  of  which  vras  secured  to  said 
heirs,  etc.;  that,  after  the  winding  up  of  the  concern  in  Sep- 
tember, 1846,  partition  was  made  of  the  real  estate  as  improved 
by  the  expenditure  of  the  money  hereinbefore  mentioned,  said 
heirs  receiving  one  third  of  the  property.  The  plaintiff  furthei 
alleges  that  he  had  been  cited  to  make  settlement,  as  adminis- 
trator, in  said  Ohio  probate  court;  that  he  had  received  for  the 
estate  of  the  deceased  North  five  thousand  and  seventy-seven 
dollars  and  twenty-one  cents,  and  paid  out  for  debts  one  thou- 
sand four  hundred  and  forty-one  dollars  ftnd  thirty-four  cents^ 
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and  the  two  items  of  five  bundled  and  thirtj-thzee  dollars  and 
two  thousand  five  hundred  and  thiriy-three  dollars  on  said  dis^ 
tillexy,  etc.;  and  had  distributed  nine  hundred  and  forty-eight 
dolliurs  and  eighfy-six  cents  among  the  heirs.  Prayer  that  the 
plaintiff  might  be  credited  with  said  sums  in  his  settlement. 

A  guardian  ad  litem  was  appointed  for  the  infants.  A  part  of 
the  defendants  made  default  and  a  part  demurred  to  the  bill. 
The  court  sustained  the  demurrer,  but  proceeded  to  decree 
against  the  administrator  that  he  should  pay  over  the  item  of 
two  thousand  five  hundred  and  thirty-three  dollars,  alleged  to 
have  been  expended  on  the  distillery. 

This  proceeding  seems  to  have  been  treated  by  the  probate 
court  as  a  mixed  one,  partaking  of  the  character  of  a  bill  in 
chancezy  and  an  answer  to  a  citation  for  a^ettlement.  Whether 
evidence  was  produced  or  not  does  not  appear;  but  the  court 
seems  to  have  decided  on  the  demurrer  to  the  bill  that  the  admin- 
istrator could  not  be  credited,  in  his  settlement,  with  said  item 
of  two  thousand  five  hundred  and  thiriy-three  dollars  expended 
in  and  about  the  distillezy;  and  it  is  manifest  from  the  argu- 
ments of  counsel  that  the  point  of  controversy  in  the  cause  was 
upon  the  right  of  the  administrator  to  such  a  credit.  That 
point,  therefore,  we  shall  decide  upon  the  supposition  that  said 
sum  was  so  expended. 

Death,  as  a  general  rule,  dissolves  a  partnership;  but  a  court 
of  equiiy  has  power  to  authorize  its  continuance  on  behalf  of 
infants:  Thompson  v.  Brown,  4  Johns.  Oh.  619.  Our  probate 
courts  possess  general  equity  powers  in  relation  to  the  admin- 
istration and  guardianship  of  estates.  It  was  within  the  power 
of  the  Ohio  probate  court,  therefore,  to  permit,  as  it  is  alleged 
in  this  case  that  it  did,  a  continuance  of  the  partnership,  and 
to  order  the  completion  of  the  distillery,  etc.  That  order  was 
a  protection  to  the  pariy  in  a  reasonably  prudent  expenditure 
of  the  requisite  sum  for  that  purpose.  The  order  in  question 
was  to  the  guardians  of  the  infants;  but  the  money  to  be  ex- 
pended was  in  the  hands  of  the  administrator,  Powell;  and 
had  the  guardians  required  and  received  it  from  him,  he  would 
have  been  entitled  to  a  receipt  from  them  which  would  have 
been  a  voucher  in  his  settlement.  Instead  of  calling  upon  him 
for  the  money,  they,  in  connection  with  the  adult  heirs,  who 
were  competent  to  consent  to  the  continuance  of  the  partner- 
ship and  the  expenditure  of  the  money  in  their  own  behalf, 
directed  said  administrator  to  expend  the  same,  and  so  far  as  he 
did  it  with  reasonable  care  and  judgment,  it  seems  to  us  he 
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should  receiye  a  credit  in  his  settlement.  If  the  money  was 
not  in  fact  laid  out  by  him,  of  course  he  should  not  receive  a 
credit  for  it.  The  evidence  at  the  hearing  should  settle  this 
point.  The  court  should  have  taken  an  account  in  the  case  as 
to  the  amount  and  manner  of  expenditure,  and  settled  with  the 
administrator  accordingly. 

The  decree  is  reversed,  with  costs.     Cause  remanded,  etc. 


Power  of  Coxjvi  of  Equity  to  Appoint  Psbson  to  Contikus  Pabt- 
NSR8HIP  for  beDofit  of  infant  heirs  of  deceased  partner.  The  death  of  a 
partner  dissolves  the  partnership  although  it  were  formed  to  continue  for  a 
fixed  term  of  years,  unless  there  is  an  express  stipulation  in  the  partner- 
ship articles  proyidiag  for  its  continuance  after  the  decease  of  a  partner: 
Scholejidd  v.  Eichelberger,  7  Pet,  686;  Knapp  v.  McBiide,  7  Ala.  19;  Remieh 
V.  Emig,  42  IlL  342;  Powell  v.  Hojmn,  13  La.  Ann.  628;  Ooodbum  v. 
Stephens^  6  Gill,  1;  Marleit  v.  Jachnan,  3  Allen,  287;  Jennesa  v.  CarleUm,  40 
Mich.  343;  Jmea  v.  Downing,  1  Bradf.  321;  Smith's  Estate,  11  Phila.  131; 
CoUyer  on  Part,  sec.  103;  Ewell's  Lindley  on  Part.  231;  Story  on  Part., 
sec  109-201,  317.  But  a  partner  may  provide  by  will  for  the  continuance  of 
the  partnership  after  his  decease,  and  if  the  surviving  partner  assent,  the 
partnership  may  be  continued:  BurweU  v.  Mandeville,  2  How.  560;  Vernon  v. 
Vernon,  7  Lans.  493;  Davis  v.  Christian,  15  Gratt.  11.  Mining  partnerships 
are  an  exception.  As  there  is  no  delectus  personce,  the  death  of  a  partner  does' 
not  work  a  dissolution:  Taylor  v.  Castle,  42  Cal.  367.  Therefore  an  executor 
or  administrator  or  guardian,  who,  in  the  absence  of  a  stipulation  in  the 
articles  of  copartnership,  or  provision  in  the  will  of  the  deceased  partner  to 
that  effect,  continues  or  embarks  the  assets  of  the  decedent  in  the  firm,  may 
render  himself  personally  liable  in  case  of  a  loss:  Wedderbum  v.  Weddcrbum^ 
22  Beav.  84;  S.  C,  2  Keen,  722;  4  Myl.  &  Gr.  41;  1  Story's  Eq.  Jur.,  12th 
ed.,  sec  676  b;  EwelFs  Lindley  on  Part.  976.  But  it  is  within  the  recognised 
powers  of  equity  to  appoint  a  person  to  carry  on  the  partnership  for  the  bene« 
fit  of  the  infant  heirs  of  the  decedent  partner.  Although  a  diligent  search 
of  the  authorities  has  failed  to  discover  another  recorded  instance  besides 
the  principal  case  in  which  this  power  has  been  exercised,  it  has  also  failed 
in  revealing  a  case  in  which  it  has  been  denied.  And  several  instances  have 
been  found  in  which  the  principle  has  been  recognized  as  well  established. 
In  Thompson  v.  Brown,  4  Johns.  Ch.  619,  the  authority  relied  upon  in  the 
principal  case,  the  administrator  did  not  act  under  an  order  of  a  court  of 
equity,  but  the  chancellor  said  inter  aUa :  **  It  is  said  that  the  court  of  equity 
will  sometimes  appoint  a  person  to  carry  on  a  trade  for  the  benefit  of  an  in- 
fant partner:  Montagu  on  Part.  187,  and  Sayer  v.  Bennet,  there  cited;  and 
Lord  Mansfield,  in  the  case  of  Barber  v.  Parker,  1  T.  R.  295,  observed  that 
he  remembered  many  instances  of  trade  being  carried  on  under  the  direction 
of  the  oourt  of  chancery."  Sayer  v.  Bennet,  cited  in  Montagu  on  Partner- 
ihip  at  page  18  of  the  notes  to  volume  1  of  the  first  American  edition.  New 
York,  1824,  was  a  case  where  a  bill  was  brought  to  dissolve  a  partnership  on 
the  ground  of  the  lunacy  of  one  of  the  members,  and  is  one  of  the  first  cases, 
if  not  the  first,  which  decides  that  dissolution  may  be  decreed  on  that  ground. 
It  was  urged  by  counsel  for  the  defendant  that  the  ease  should  be  considered 
as  that  of  an  infant,  and  that  as  the  court  would  carry  on  a  trade  for  the 
benefit  of  an  infant,  so  it  should  also  for  the  benefit  of  a  lunatic.    Lord  Ken- 
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yon,  the  master  of  the  rolls,  said:  '*  It  is  said  that  equity  should  api>oint  some 
person  to  carry  on  the  business  for  the  benefit  of  tbe  lonatic  as  tiiey  would 
have  done  for  an  infant,  but  I  say,  Qod  forbid.  Mr.  Sayer  would  certainly 
never  have  entered  into  this  partnership  if  he  had  conceived  that  by  so  doing 
he  should  in  any  event  have  subjected  his  business  to  the  management  and 
control  of  equity:**  Id.  20.  This  case  is  also  reported  in  1  Cox  C.  C. 
107,  and  as  there  reported,  the  master  of  the  rolls  says:  "It  appears  that  few 
people  care  to  leave  the  management  of  their  property  to  other  persons;  and 
as  a  lunatic  has  no  power  of  managing  his  own  property,  so  a  oonrt  of  equity 
will  not  deliver  it  to  persons  to  whom  the  party  himself  has  not  oommitted 
it.  *  *  *  As  to  what  is  said  with  respect  to  a  substitute  for  defendant, 
that  is  what  Sayer  never  intended  by  the  partnership;  he  never  meant  to 
take  a  partner  from  a  court  of  equity.'*  Lord  Mansfield,  in  Barker  v.  Par- 
ker,  I  T.  R.  295,  cited  in  Thompaon  v.  Brovm,  Mipra,  said:  "If  executors 
oairy  on  a  trade,  they  must  do  it  as  individuals  for  their  own  advantage.  I 
remember  many  instances  of  trade  being  carried  on  under  the  direction  of 
the  court  of  chaneery.  But  this  [i.  e.,  the  case  there  under  discussion]  is 
quite  a  new  thing.  •  •  •  All  the  accounts  relative  to  the  transaction  in 
the  life-time  of  the  testator  were  settled.  This  ia  a  new  agreement  made  by 
the  executors  personally,  and  can  not  afiect  the  assets  of  the  testator." 

Mr.  Parsons,  speaking  of  the  continuation  of  the  partnership  after  the 
death  of  one  partner,  says:  "In  this  country,  a  person  may  be  appointed  by 
equity  to  carry  on  a  business  for  the  benefit  of  an  infant  partner  [citing  the 
principal  case  and  the  authority  therein  relied  on,  Thompaon  v.  Brown,  4 
Johns.  Ch.  619],  and  doubtless  an  English  court  of  equity  has  this  power; 
and  although  we  know  of  no  case  in  which  it  has  been  exercised,  thero  are 
oases  in  which  reference  is  made  to  this  power  [citing  Sayer  v.  Bennet,  mtpra; 
Barker  v.  Parker,  1  T.  R.  295,  supra].  But  we  do  not  think  that  a  person 
so  appointed  by  the  court  would  be  held,  unless  a  liberal  compensation  were 
mado  to  him,  subject  to  the  stringent  liabilities  which,  according  to  the  au- 
thorities, would  seem  to  attach  to  an  executor  who  carries  on  the  business  in 
this  way:"  Pars,  on  Part.  455.  That  is,  without  the  authority  of  court.  In 
IToyt  v.  Sprague,  103  U.  S.  G13,  630-636,  it  is  held,  that  in  the  absence  of 
oonstitutional  restraint,  the  legislature  may  pass  special  laws  for  the  sale  or 
investment  of  the  estates  of  infants  or  other  persons  who  are  not  mi  juria, 
and  an  administrator  who  was  also  apix)inted  guardian  of  the  minor  heirs, 
and  who,  by  virtue  of  such  a  special  law  and  by  order  of  the  probate  court  con- 
veyed the  property  of  the  infants  l!b  a  manufacturing  corporation,  by  way  of 
investment,  had  full  power  and  authority  to  do  so,  and  was  answerabls  only 
for  the  shares  of  capital  stock  and  dividends  realized  thereon.  This  dedsion, 
however,  was  based  rather  upon  the  authority  of  the  legislaturo  to  pass  such 
an  act  thAn  upon  the  power  of  the  court  to  appoint  the  person. 


Doe  ex  dem.  Glendennino  t;.  Laniub. 

[8  iKDtAHA,  441.] 

Kaued  Powsb  to  Exeoutob  to  Skll  Lands  tob  Pospoas  ov  Pativo 
laoAoaa  or  making  distribution  does  not  vest  any  title  to  the  land  in  tba 
executor.  To  cut  off  the  heir  at  law,  the  estate  must  be  devised  ex* 
pwly  or  by  implication  to  another. 
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Legal  Estate  will  b£  Divested  Moment  Executob  Kxecxttes  Poweb 
to  sell  lands  and  distribute  proceeds,  but  until  sale  is  made,  the  heir  is 
entitled  to  the  possession  and  profits. 

Detue  to  ExEOUToas  can  not  be  Imfubd,  unless  such  devise  is  necessary 
to  give  effect  to  the  intentions  of  the  testator. 

Ebbob  to  the  Franklin  circuit  court    The  opinion  states  the 


c7.  D.  Howland  and  J.  Byman,  for  the  plaintiff. 
O,  HoUdnd,  for  the  defendants. 

By  Court,  Smith,  J.  Ejectment  by  the  heirs  at  law  of  Nixon 
Oliver  against  his  executors.  The  action  was  oommenced  on 
the  sixth  of  October,  1849,  and  resulted  in  a  judgment  for  the 
plaintiff. 

The  cause  was  submitted  to  the  court,  without  a  jury,  upon 
an  agreed  statement  of  the  facts. 

By  that  statement  it  appears  that  Nixon  Oliver  died,  leaving 
a  will,  which  was  admitted  to  probate  on  the  fifth  of  March, 
1849.  The  will  commences  in  the  following  words:  ''As  to 
such  goods  as  Almighty  God  has  blessed  me  with,  I  devise  and 
bequeath  as  follows,  viz. :  I  desire  and  will  that  the  hereinafter- 
described  parcel  of  land  shall,  within  ouc  year  after  my  decease, 
be  sold  for  cash  payments  by  my  executors,  that  I  may  the 
better  carry  out  my  purposes  and  designs,  namely,  all  the  land 
owned  by  me  north  of  the  turnpike  road,  situated  in  the  county 
of  Franklin  and  state  of  Indiana,  and  known  and  described  as 
follows:  [here  follows  a  description  of  a  part  of  the  south-east 
quarter  of  section  No.  20,  etc.,  by  metes  and  bounds,  con- 
taining one  hundred  and  ten  acres.]  The  above-described  prem- 
ises, when  sold  and  converted  into  cash,  as  already  provided  for, 
I  desire  and  will  to  dispose  of  in  the  following  way  and  manner, 
viz. :  I  vnll  and  bequeath  to  my  half-brother  William  Oliver's 
son,  John  Oliver,  three  hundred  dollars;  to  my  half-sister,  Maiy 
Ann  Oliver,  one  hundred  dollars  [here  follow  bequests  to  sev- 
eral other  relatives  of  different  sums  of  money];  each  and  all  of 
the  above-named  persons  being  now  in  Ireland.  I  give  and  be- 
queath to  Mary  Cooney,  now  in  America,  near  Adamsville,  Ohio, 
one  hundred  dollars.  I  also  desire  and  will  that  should  the 
above-described  tract  or  parcel  of  land  sell  for  more  than  the 
several  gifts  above  mentioned,  together  vrith  the  expenses  of  my 
funeral,  the  furnishing  a  suitable  tombstone,  and  the  expenses 
of  settling  up  my  estate,  then,  in  that  case,  all  the  above-named 
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persons,  both  in  Ireland  and  America,  shall,  in  proportion 
to  their  several  amounts,  receive  the  residue,  be  it  little  or 
much." 

The  will  then  directs  that  all  the  lands  of  the  testator  situated 
south  of  said  turnpike  shall  be  sold  by  his  executors  to  pay  lega- 
cies to  certain  relatives  residing  in  the  United  States. 

The  defendants  in  this  suit  were  appointed  executors  by  the 
will,  and  they  were  duly  qualified.  The  lessors  of  the  plaintifi 
are  the  heirs  at  law  of  the  testator  residing  in  the  United 
States. 

The  main  question  in  the  case  is,  whether,  by  the  terms  of 
the  will,  a  right  to  the  possession  of  the  premises  in  controversy, 
they  being  the  land  owned  by  the  testator  north  of  the  turnpike 
road,  was  given  to  the  executors. 

We  think  it  is  well  settled  by  the  current  of  American  as  well 
as  of  English  decisions,  that  a  mere  direction  to  an  executor  to 
sell  lands  for  the  purpose  of  paying  legacies  or  making  distri- 
bution, does  not  vest  any  title  to  the  land  in  the  executor.  To 
cut  off  the  heir  at  law,  the  estate  must  be  devised  expressly,  or 
by  implication,  to  some  other  person.  This  question  was  dis- 
cussed at  considerable  length,  and  numerous  cases  are  cited  in 
the  case  of  Jackson  v.  Schauber,  7  Cow.  187,  in  the  supreme  court 
of  New  York,  and  also  in  the  same  case  in  the  court  of  errors  of 
that  state :  SchavJber  v.  Jackson,  2  Wend.  13. 

There  are  cases  in  which,  because  the  general  objects  of  the 
will  could  not  be  otherwise  carried  into  effect,  the  courts  have 
sought  out  particular  expressions  in  the  will  for  the  purpose  of 
enabling  them  to  give  the  estate  to  the  executor  by  implication; 
but  where  there  is  merely  a  naked  power  to  sell  the  estate  and 
distribute  the  proceeds,  it  is  not  necessary  that  the  executor 
should  have  the  title  to  the  estate  to  enable  him  fully  to  cany 
into  effect  the  intentions  of  the  testator.  In  that  case,  the  legal 
estate  will  be  divested  the  moment  the  executor  executes  his 
trust,  but  in  the  mean  time,  and  until  a  sale  is  made,  the  heir 
is  entitled  to  the  profits. 

In  the  will  given  in  evidence  in  the  present  case,  there  is  no 
express  devise  of  the  land  in  controversy  to  any  person,  and  as 
a  devise  to  the  executors  can  not  be  implied  from  the  necessity 
of  such  a  devise  to  give  effect  to  the  intentions  of  the  testator, 
the  legal  title  descended  to  the  heirs  at  law,  and  they  were  enti- 
tled to  retain  possession  until  the  powers  given  to  the  executoxa 
were  executed. 

The  judgment  is  affirmed,  with  costs. 
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Mclntire  v.  CrosSj  decided  at  the  same  term  with  the  principal  case,  and 
reported  in  3  Ind.  444,  was  a  case  involving  the  same  principle,  and  the 
opinion  was  delivered  by  the  same  judge,  who  referred  to  the  principal 
case  aa  authority.  It  is  even  a  stronger  authority  for  the  general  proposition 
that  the  course  of  descent  of  an  estate  to  the  heirs  at  law  can  be  inter- 
ruptec?  only  by  a  devise  to  some  other  person;  for  in  this  case,  although  the 
necessary  devise  was  wanting,  the  intention  -of  the  testator  to  so  interrupt 
the  descent  was  expressed  in  a  wiitten  instrument,  in  the  form  of  a  will,  and 
in  the  strongest  terms.  The  children  of  Samuel  T.  Cross  and  Emily  Cross, 
the  (laughter  of  John  Mclntire,  deceased,  petitioned  the  circuit  court  for  a 
partition  of  certain  lands  of  which  John  Mclntire  died  seised,  and  joined  as 
defendants  the  other  heirs  at  law  of  the  deceased.  The  petition  alleged  that 
the  decedent  died  intestate,  and  prayed  the  partition  on  the  ground  that  the 
petitioners,  together  with  the  defendants,  were  his  heirs  at  law,  and  entitled 
to  their  share  of  the  realty.  The  defendtuits  joined  in  a  plea  which  denied 
the  intestacy  of  the  decedent,  and  set  forth  the  instrument  averred  as  the 
will.  A  demurrer  to  this  plea  was  sustained,  and  to  this  action  of  the  court 
below  error  was  assigned.  The  alleged  will  was  a  mere  statement  by  the 
decedent  that  he  and  his  wife  had,  by  deed,  conveyed  to  the  petitioners  a 
certain  tract  of  land,  for  the  consideration  of  love  and  affection,  and  with 
the  intention  of  advancing  to  them,  his  daughter's  children,  that  proportion 
of  his  estate  which  he  intended  they  should  have  as  heirs  or  distributees  of 
his  estate  after  his  decease,  and  in  lieu  of  every  such  right  or  claim;  and  that 
in  order  to  perfect  that  intention,  and  avoid  future  litigation,  he  had  made 
and  published  this  instrument  as  his  last  will  and  testament.  Then  followed 
a  reiteration  of  that  intention  in  very  urgent  language.  But  the  instrument 
contained  nothing  further,  except  a  formal  execution.  No  other  devise  or  be- 
quest whatever  was  expressed.  Smith,  J. ,  in  delivering  the  opinion,  said:  "It 
is  very  clear  that  the  will  was  made  with  the  express  intention  of  preventing 
them  [the  petitioners]  from  setting  up  such  a  claim,  if  we  can  ascertain  the 
intentions  of  the  deceased  from  that  instrument.  Certainly  such  an  intention 
could  not  well  be  expressed  in  stronger  language.  But  it  is  equally  clear  as 
a  point  of  law,  that  the  course  of  the  descent  of  an  estate  to  the  heirs  at  law 
can  only  be  interrupted  by  a  devise  to  some  other  person,  whatever  may 
have  been  the  intentions  of  the  ancestor :  See  Clendenning  v.  OUver'a  Ex*r§ 
[the  principal  case],  at  this  term.**  The  learned  judge  continued,  that  as 
there  was  no  express  devise,  and  no  person  mentioned  to  whom  a  devise 
might  be  implied,  the  instrument  was  a  mere  written  statement  of  the 
maker's  intentions,  and  of  no  more  force  than  any  other  statement  to  the 
same  effect  which  he  might  have  made  in  his  life- time.  And  he  concludes: 
*'Ue  professes  to  make  a  will,  but  in  fact  does  not,  for  he  suffers  all  his 
estates  to  descend  according  to  the  law  of  descents,  which  he  should  not  have 
done  if  he  desired  to  make  a  different  disposition  of  them."  The  demurrer 
was  therefore  correctly  sustained. 

Power  to  Sell  Lands  Giyem  to  £z£OUTOB  vests  in  him  interest  in 
land,  when:  See  Lessee  of  WiUiams  t.  Veach^  49  Am.  Dec  468»  and  prior 
collected  in  the  note. 
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Cur  OF  New  Albany  v. 


Moi:«ic 


[8  IMDIAIIA.  481.] 

8babx  ov  Pabt  Ownxb  of  Stbakboat  Ocxjasiomallt  Touchikg  at  Cm 
in  which  he  resides,  hat  not  enrolled  or  nsnally  lying  there,  is  not  tax- 
able there  under  a  charter  providing  for  the  taxation  of  property  within 
that  dty. 

SiTUB  OF  PmaONAL  PBOFSBIT  DOI8  HOT  FOLLOW  DOMIOILK  OF  RB  OWKIB 

for  porposes  of  taTation. 
Appsal  from  the  Floyd  oiroiiit  ooarL    The  opinion  states  the 

vttoO* 

i/.  G.  Moodey,  for  the  appellant 

E.  P.  Thornton  and  O.  Dewey,  for  the  appellee. 

By  Oonrt,  Psbexhs,  J.  The  ciiy  of  New  Albany  brought  an 
action  of  debt  against  Charles  Meekin  to  reooyer  the  amount  of 
certain  taxes  assessed  against  him.  Meekin  pleaded  the  general 
issue.  The  cause  was  submitted  to  the  court  upon  the  following 
statement  of  facts  agreed  to  by  the  parties:  ''  Defendant  is  as- 
sessed by  plaintiff  with  a  tax  of  seyenty-fiye  dollars  for  the  year 
1860,  and  a  tax  of  forty-six  dollars  and  twenty-eight  cents  for 
the  year  1851.  Defendant  is  and  has  been  for  three  years  last 
past  the  owner  of  an  interest  in  a  certain  steamboat  of  the  yalue 

of dollars.     The  other  joint  owners  of  said  boat  are  not 

residents  of  the  state  of  Indiana.  Said  boat  was  enrolled  at 
Louisville,  Kentucky,  and  has  been,  during  said  three  years, 
running  on  the  Ohio  and  Mississippi  rivers,  and  occasionally 
touching  at  New  Albany.  When  not  running,  said  boat  has 
been  laid  up  at  points  not  in  said  city.  Defendant's  joint  own- 
ership is  fairly  worth  the  sum  of ,  and  said  taxes  have  been 

regularly  assessed  as  the  proper  percentage  on  said  valuation. 
Defendant  objects  to  the  payment  of  said  taxes,  on  the 
ground  that  said  ownership  above  specified  is  not  taxable  by  the 
plaintiff.  It  is  agreed  that  if  the  court  decide,"  etc.  **  Moodey 
and  Hillyer,  for  plaintiff.     Thornton  and  Davis,  for  defendant." 

The  court  below  decided  for  the  defendant,  and  rendered 
judgment  accordingly. 

The  charter  of  the  city  of  New  Albany,  section  9,  confers 
upon  the ''mayor  and  council"  of  the  corporation  the  power 
'*  to  assess  annually,  against  each  male  inhabitant  of  the  city, 
who  shall  be  twenty-one  years  of  age,  sane,  and  not  a  pauper,  a 
poll  tax  not  exceeding  fifty  cents;  and  upon  all  lands,  tene« 
ments,  and  hereditaments,  goods  and  chattels,  rights  and  ored- 


Nov.  1852.]  City  of  New  Albany  v.  Meekin.  523 

its,"  '  *  which  are  within  the  city,  such  ad  valorem  tax,"  etc. ;  and 
provides  that  the  same  shall,  from  the  first  Monday  in  April  of 
each  year,  "  be  a  lien  upon  the  property  so  assessed,  and  a 
charge  against  the  then  owner  thereof,"  etc. 

The  question  in  this  case,  it  will  be  observed,  is  not  what 
power  of  taxation  the  state  might  have  given  to  the  city  of  New 
Albany,  but  what  she  actually  has  given;  for  it  will  be  admitted 
that  the  city  can  not  exercise  a  power  not  conferred.  The  city 
has  power  to  tax  property  situated  within  her  limits;  and  we 
have  only  to  determine,  therefore,  whether  the  steamboat  in 
question,  or  the  share  of  it  belonging  to  the  defendant,  is  thus 
situated.  We  shall  not  attempt  to  lay  down  a  general  propo- 
sition specifying  what  property  is  and  what  is  not  situated 
within  the  corporation  of  New  Albany,  but  shall  confine  our- 
selves to  the  article  in  this  suit  subjected  to  taxation.  And  we 
think  that  neither  the  said  steamboat  nor  the  share  of  the  de- 
fendant in  it  is  within  said  city.  It  is  certainly  not  actually 
there,  and  we  think  not  constructively,  within  the  meaning  of 
the  charter.  We  do  not  think  that,  for  the  purposes  of  taxa- 
tion, a  court  is  authorized  to  apply  the  rule  of  law  governing 
the  personal  estate  of  deceased  persons  which  regards  the  situs 
as  following  the  domicile  of  the  owner.  Surely  no  one  would 
risk  asserting  the  general  proposition  that,  under  the  charter  of 
New  Albany,  all  the  personal  property  owned  by  every  resident 
of  that  city,  no  matter  where  situated,  was  liable  to  be  taxed  by 
said  city;  that  if  a  citizen  of  New  Albany  was  a  partner  in  a 
steamboat  plying  on  some  river  in  Califomia,  or  in  a  flock  of 
sheep  kept  upon  a  farm  in  Kentucky,  or  in  some  part  of  Floyd 
county,  in  this  state,  out  of  the  corporation  of  New  Albany,  he 
was  liable  to  be  taxed  for  it  under  said  charter.  The  case  before 
us  can  not  be  distinguished.  We  do  not  deny  that  the  state 
might  have  authorized  the  city  to  tax  such  property,  but  we 
think  she  has  not. 

The  judgment  is  afiirmed,  with  costs. 


Place  whkbb  Psopxbtt  mat  be  Taxed.— Taxation  and  proteotion  are 
reciprocal:  Gooley  on  Taxation,  sees.  14,  16.  When  the  state  or  sovereignty 
affords  no  protectioo  to  the  property  or  its  owner,  it  has  no  right  to  tax  either. 
Taxation  is  an  approximate  compensation  rendered  by  the  inhabitants  of  a 
commonwealth  or  the  owners  of  property  situated  within  its  borders  for  the 
protection  afforded  their  persons  or  property  by  the  gOTemment.  No  pro- 
tection being  afforded,  no  right  to  compensation  exists.  The  right  of  taxa- 
tion is  a  necessary  adjunct  of  sovereignty,  and  as  each  state  is  sovereign, 
with  the  exception  of  those  powers  which  it  has  granted  to  the  general  gov- 
ernment, if  it  does  not  infringe  upon  these  powers,  its  authority  to  tax  prop- 
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erty  and  persons  within  its  boundaries  will  then  be  limiced  only  by  its 
constitution.  It  must  not  pass  laws  imposing  a  tax  upon  interstate  com- 
merce, upon  exports  or  imports,  or  impairing  the  obligation  of  contracts.  Am 
long  as  it  does  not  trench  upon  the  authority  of  the  general  government  em- 
bodied in  the  constitution  of  the  United  States,  or  upon  the  prohibition  of 
state  legislation  in  certain  cases  therein  contained,  its  powers  of  taxation  are 
soyereign  within  its  borders.  The  taxing  power  of  a  country  must  necessarily 
be  limited  to  its  territorial  extent.  Within  the  borders  of  one  state  or  coun- 
try another  state  or  country  has  no  taxing  jurisdiction.  But  within  its  own 
boundaries  the  personal  allegiance  of  the  person  or  owner  of  the  property 
taxed  by  the  state  has  no  necessary  connection  with  the  rignt  of  taxation. 
An  alien  may  be  taxed  as  well  as  a  citizen:  Id.;  Witherspoon  v.  Duncan^  4 
Wall  210;  Supervisors  of  Tazewell  County  v.  Davenport,  40  HI.  197.  The 
forcible  language  of  Lowrie,  C.  J.,  in  F%,nley  v.  GUy  of  PhUadeLphia^  32  Pa. 
St.  381,  is  often  quoted:  *' There  is  nothing  poetical  about  tax  laws. 
Wherever  they  find  property,  except  what  is  devoted  to  public  and  charitable 
uses,  they  claim  a  contribution  for  its  protection  without  any  special  respect 
to  the  owner  or  his  occupation,  and  without  reflecting  much  on  questions  of 
generosity  or  courtesy."  The  fiction  that  personal  property  follows  the  own- 
er's domicile  yields  whenever  it  is  necessary  for  purposes  of  justice  that  the 
actual^  sUuH  of  the  thing  be  examined:  Oreen  v.  Van  Btiakirh,  7  Wall.  139, 
150.  No  property  within  a  state  is  beyond  the  reach  of  the  taxing  power 
unless  designedly  put  beyond  it  by  an  unequivocal  act  of  the  sovereign 
power:  Robertson  v.  Land  Commiegioner,  44  Mich.  274.  This  power  is 
confined  to  the  actual  limits  of  the  taxing  authority.  Thus,  the  exercise 
of  municipal  authority  by  one  town  over  a  portion  of  the  territory  of  an- 
other town,  and  the  acquiescence  of  the  latter  for  a  period  of  more  than 
twenty  years,  will  not  authorise  the  former  to  levy  and  collect  taxes  upon 
persons  dwelling  in  that  territory:  Ham  v.  Sawyer,  38  Me.  37;  see  McKay 
V.  BatcheUor,  2  CoL  691.  Double  taxation  is  not  unconstitutional:  State 
V.  Branin,  23  N.  J.  L.  484;  and  is  in  fact  often  practiced  in  such  cases  as 
mortgages  where  both  the  mortgage  and  the  property  are  taxed  at  their  fall 
value,  or  in  case  of  a  corporation  when  the  capital  stock  and  property  of  the 
corporation  is  taxed  as  well  as  the  shares  of  the  stockholders:  See  it^fra. 
There  are  cases  which  hold  that  the  personal  property  of  a  resident,  when 
actually  situated  beyond  the  limits  of  a  state,  is  without  its  taxing  jurisdic- 
tion, except  vessels  and  choses  in  action:  Herron  v.  Keeran,  59  Ind.  472, 477; 
State  V.  RaJiway,  24  N.  J.  L.  56;  St,  LouU  v.  Ferry  Company,  40  Mo.  580; 
Burridge  on  Taxation,  sec.  40;  Cooley's  Const.  Lim.  500.  But  other  authorities 
deny  this,  and  hold  that  the  resident  owner  is  taxable  upon  his  chattels,  al- 
though they  are  situated  and  taxed  in  another  state:  Leonard  v.  Neno  Bed' 
ford,  16  Gray,  292;  PeopU  v.  Commimoners,  33  Barb.  116;  Bemis  v.  Boston, 
14  Allen,  366.  But  the  state  can  not  tax  interstate  commerce  or  imports  or 
exports:  State  of  Indiana  v.  Ptdlman  Pakuse  Car  Co.,  16  Fed.  Rep.  193;  11 
Biss.  561;  Clarke  v.  Clarke,  3  Woods,  408. 

Rbal  Estate  is  to  bb  Taxed  Only  ik  Statb  whkbb  Situated.  It 
has  never  been  claimed  that  it  could  be  taxed  elsewhere:  Burridge  on  Taxa- 
tion, sec.  40;  Cooley's  Const.  lim.  500.  Land,  though  owned  by  non-resi- 
dents of  the  state  or  county,  is  to  be  taxed  in  the  taxing  district  wherein  it  is 
situated:  PeopU  v.  Pearis,  37  Cal.  259;  Rowe  v.  Blakedee,  11  Conn.  479; 
Alien  V.  Oleason,  4  Day,  376;  PeopU  v.  WUkerson,  1  Idaho,  N.  S.,  619,  622; 
In  re  Des  Moines  Water  Co,,  48  Iowa,  324;  Edwards  v.  Beaird,  1  HL  41| 
Newb/wryport  Turnpike  v.  Upton,  12  Mass.  575;   ISimer  t.  BwiinQton,  16 
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Id.  208;  Lamprey  v.  BaichOder^  40  N.  H.  622;  Ncuikua  etc.  Bank  v.  Kaahua, 
46  Id.  389;  BowUa  v.  CUntgh,  55  Id.  389;  Pickering  v.  Coleman,  53  Id.  424; 
Kan  Befissdaer  v.  CoUrdl,  7  Barb.  127;  Van  Iien$9elaer  v.  (Fti&acX^  Id.  133. 
An  agreement  between  neighboring  towns  not  to  tax  in  one  the  lands  of  the 
Inhabitants  of  the  other  is  invalid:  DilUngJiam  v.  Snow,  5  Mass.  547.  The 
assessment  of  land  in  another  township  than  the  one  in  which  it  lies  is  void, 
though  made  in  good  faith:  Taylor  v.  Youngs,  48  Mich.  268;  Toby  v.  Hag- 
gerty,  23  Ark.  370;  Hubbard  v.  Newton,  52  Vt.  346. 

Provision  is  sometimes  made  by  statute  that  where  real  estate  lies  partly 
in  two  counties,  it  shall  be  taxed  in  the  county  where  the  owner  resides. 
The  land  must  be  situated  wholly  within  the  state  in  order  that  such  a  pro- 
vision may  be  valid.  The  following  cases  construe  statutes  of  that  kind:  SUxU 
V.  Jewell,  34  N.  J.  L.  259;  SUOe  v.  Beinhardi,  31  Id.  218;  Stale  v.  Hay,  Id. 
275;  6'tate  V.  Hoffman,  30  Id.  346;  State  v.  AbhoU,  42  Id.  Ill;  State  v.  Britton^ 
Id.  ia3;  StaU  v.  Warford,  37  Id.  397;  StaU  v.  Jones,  39  Id.  246;  Saunders 
V.  Springsteen,  4  Wend.  429;  Dom  v.  Fox,  61  N.  Y.  264;  Herston  v.  Stmson, 
13  Ired.  L.  479;  Hughey  v.  HorreU,  2  Ohio,  231;  Bausman  v.  Lancatter,  50 
Pa.  St.  208.  See  Barger  v.  Jackson,  9  Ohio,  163.  So  land,  especially  when 
nnoccupied  or  unimproved,  is  sometimes  assessed  under  statute  to  the  owner  at 
the  place  of  his  residence,  when  he  resides  vinthin  another  county  of  the  state: 
Oldtown  V.  Blake,  74  Me.  280;  Pease  v.  WhUney,  5  Mass.  380;  S.  C,  8  Id. 
93;  Dom  v.  Backer,  61  Barb.  597;  and  under  such  a  statute  a  corporation  will 
be  taxable  upon  its  lands  at  its  residence:  Salem  Iron  Factory  v.  Damvers,  10 
Mass.  514;  Ametimry  Nail  Factory  v.  Weed,  17  Id.  53;  AmesbwryMan.  Co.  v. 
Amesbury,  Id.  461;  Ooodell  Man,  Co,  v.  Tnuk,  11  Pick.  514.  The  statute 
empowers  the  assessor  to  assess  such  non-resident  lands  in  the  county  where 
•itnated,  if  occupied  by  a  tenant:  Johnson  v.  Learn,  30  Barb.  616.  Again, 
unseated  lands  are  by  statute  assessed  in  county  where  situated;  whereupon 
a  payment  of  taxes  in  another  county  is  no  relief  from  a  sale  in  the  county 
where  the  land  is  situated:  Patton  v.  LoTig,  68  Pa.  St.  262.  Where  a  part  oi 
a  town  is  set  off  from  the  rest  of  the  town  before  the  assessment,  that  part  is 
not  liable  to  the  municipal  tax  of  the  original  town:  Bichards  v.  Dagget,  4 
liass.  534.  Where  land  is  brought  within  the  city  limits,  it  is  liable  to  city 
taxation:  Butler  v.  COy  of  Muscatine,  11  Iowa,  433;  but  it  must  first  be  laid 
off  and  used  as  town  property:  Mor/ord  v,  Unger,  8  Id.  82;  Langioorthy  v. 
Dubuque,  13  Id.  86;  Covington  v.  Soutkgate,  15  B.  Mon.  491.  But  in  Cory 
v.  CUy  of  Pekin,  88  IlL  154;  S.  C,  30  Am.  Rep.  543,  it  is  held  that  farming 
land  within  the  city  limits  is  liable  to  city  taxation,  although  it  derives  no 
benefit.  Movable  machinery  taxed  in  the  town  where  it  is  situated  is  not 
thereby  made  real  estate:  Steere  v.  Walling,  7  B.  I.  317. 

Tax  on  Bailroad  Lands,  — In  some  states  railroad  lands  are  taxed  by  the  state 
alone  as  an  entirety,  and  are  not  subject  to  taxation  by  the  counties  through 
which  the  road  passes.  But  real  estate  not  used  in  operating  or  running  the 
road  is  taxed  the  same  as  that  of  private  persons:  OAome  v.  Hartford  etc. 
B.  B.  Co,,  40  Conn.  498;  Toledo  etc.  B.  B,  Co.  v.  LafayeUe,  22  Ind.  262; 
Chicago,  B.  A  Q,  B.  B,  Co.  v.  Paddock,  75  HI.  616;  Applegate  v.  Ernst,  3 
Bush,  648.  In  other  states  such  real  estate  is  taxed  upon  the  portion  situated 
in  each  county  or  dty,  in  the  same  manner  as  other  real  estate:  Hwitington 
V.  C.  P.  B.  B.  Co.,  2  Saw.  503;  People  v.  PlacerviOe  etc  R  B.  Co.,  34  GaL 
656;  People  v.  MeOrtery,  Id.  459;  Mohawk  B.  B.  Co.  t.  Clute,  4  Pkdge,  384; 
Orange  etc  B.  B.  Co.  v.  Alexandria,  17  Gratt.  176.  But  the  tax  may  be 
assessed  upon  the  proportion  of  the  whole  value  of  the  road  that  its  length 
within  sndi  municipality  bears  to  the  whole  length  of  the  road  within  the 
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state:  State  BaUroad  Tax  Oaaee,  92  U.  S.  675;  Hack  v.  Chicago  etc  /?.  R.  Co., 
86  111.  352.  Bat  under  a  statute  allowing  the  connty  to  tax  property  within 
its  limits,  sach  a  method  woold  not  be  permissible:  Sangamon  etc.  R,  R.  Co, 
V.  County  of  Morgan,  14  HL  163;  S.  C,  ante,  497.  A  railroad  company  is  a  resi- 
dent of  its  lands  in  the  towns  and  wards  through  which  its  road  extends,  and 
its  lands  are  therefore  not  Assessable  as  non-resident  lands:  People  v.  Gasuty^ 
46  N.  Y.  46;  PeopU  v.  Fredericks,  48  Barb.  173. 

Bridges  Partly  in  Another  Sta/te. — ^When  a  river  which  forma  the  bonndaiy 
of  two  states,  oonnties,  or  townships  is  bridged,  the  bridge  is  real  estate,  and 
that  part  of  it  within  the  boundary  line  of  each  state,  county,  or  township  is 
taxable  there,  whether  the  owner  be  a  resident  of  the  taxing  jurisdiction  or 
not:  Alexandria  Canal  etc.  Co.  t.  District  qf  Columbia,  1  Mackey,  217;  Louis' 
viUe  Bridge  Co.  ▼.  LouMsviUe,  16  Rep.  566;  O'Keal  r.  Virginia  etc  Co.,  18 
Md.  1;  Cornish  Bridge  v.  Bichardson,  8  N.  H.  207t  State  v.  Metz,  29  K.  J.  Lb 
122;  StaU  v.  Mutchler,  42  Id.  461;  Hudson  River  Bridge  Co.  v.  Patterson,  74 
N.  Y.  366.  A  boom  across  a  river  is  governed  by  the  same  rule:  Hall  v.  Ben' 
ton,  69  Me.  346.  The  jurisdiction  of  states  as  to  real  property  is  easily  de- 
termined. But  some  difficulty  arises,  in  solving  this  question,  with  respect 
to  some  species  of  personal  property,  owing  to  its  movable,  and  in  some  cases 
intangible,  nature.  This  is  especially  met  with  in  the  case  of  vessels  and 
choses  in  action. 

VssBBLS  Taxablb  AT  thub  Homx  Port.— Unless  vessels  have  an  actual 
ritus  elsewhere,  they  are  taxable  at  their  home  port.  This  is  never  denied. 
The  cases  cited  below  all  sustain  this  principle.  The  controversy  arises  upon 
what  is  the  home  port,  and  whether  the  vessels  are  also  taxable  elsewhere.  The 
decisions  as  to  what  is  the  home  port  of  a  vessel  are  based  upon  section  4141 
of  the  United  States  revised  statutes,  which  provides  that  a  vessel  shall  be 
registered  in  the  district  within  which  the  port  to  which  she  belongs  is,  and 
defines  the  port  to  which  she  belongs  as  that  port  "at  or  nearest  to  which  the 
owner,  if  there  be  but  one,  or  if  more  than  one,  the  husband  or  acting  and 
managing  owner,  of  such  ship  or  vessel  usually  resides."  Therefore  the  home 
port  depends  upon  the  locality  of  the  owner's  residence,  not  upon  the  place  of 
enrollment:  St.  Louis  v.  Ferry  Co.,  11  WalL  431,  overruling  S.  C,  40  Mo. 
680;  Hooper  v.  Baltimore,  12  Md.  464;  PeUon  v.  Northern  Transportatian  Co.^ 
37  Ohio  St.  450;  Mayor  etc.  v.  Baldwin,  57  Ala.  61;  S.  C,  29  Am.  Rep.  71^ 
St,  Joseph  V.  SavUle,  39  Mo.  460.  Where  they  are  owned  by  a  oorporationt 
the  residence  of  the  corporation  is  their  home  port,  and  there  they  are  taxable, 
notwithstanding  the  corporation  may  have  its  office  in  another  state:  8l  Louis 
V.  Ferry  Co.,  11  WaU.  431;  Transportation  Co.  v.  Wheeling,  99  U.  S.  273;  3. 
C,  9  W.  Va.  170;  S.  C,  27  Am.  Bep.  552;  Middletown  Ferry  Co.  v.  Middlo- 
town,  40  Conn.  66;  Pdton  v.  Northern  Transportation  Co.,  37  Ohio  St.  450. 
In  niinois  it  is  held  that  the  vessel  is  taxable  at  the  place  of  registration, 
finom  and  to  which  she  regularly  departs  and  returns,  and  where  she  lies  up 
when  not  in  use:  Wilkey  v.  City  </  Pekin,  19  HL  160,  citing  the  principal 
case;  Irvin  v.  New  Orleans  etc  R.  R.  Co.,  94  Id.  105;  S.  C,  34  Am.  Bep.  208; 
although  the  owner  reside  elsewhere:  Vogt  v.  Ayer,  104  HI.  583.  The  sitm§ 
of  sea-going  vessels  is  the  port  of  registration  and  residence  of  the  owner. 
They  have  no  situs  elsewhere,  and  are  taxable  only  at  this  situs:  People  v. 
Cortimissioner  of  Taaxs,  68  N.  Y.  242;  Hoyt  v.  CommMoncr  qf  Taxes,  23  Id. 
224;  Qunther  v.  Mayor,  65  Md.  457.  When  the  steamboat  has  no  per* 
manent  location  in  the  state  where  it  is  sought  to  be  taxed,  it  can  not  be 
taxed  there  if  its  home  port  is  not  there:  Hays  v.  Pacific  MaU  Steamship  Co,, 
17  How.  506;  Morgan  v.  Parham,  16  Wall.  471;  State  v.  Haight,  30  N.  J. 
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L.  428;  People  v.  Ntlea,  95  Cal.  282.  Steamships  belonging  to  a  New  York 
eoi-poration,  registered  at  New  York  and  employed  in  the  transportation  of 
passengers  between  New  York  and  San  Frandsoo,  and  San  Francisco  and 
Ore^n,  are  not  liable  to  assessment  in  California  or  San  Francisco,  but  are 
taxable  at  their  home  port  in  New  York:  Htxiys  v.  Pacijie  Mail  Steamship 
Co.i  17  How.  596.  A  steamboat,  though  its  home  port  be  in  New  York,  if 
usod  in  navigation  within  the  state  of  California,  is  liable  to  taxation  in  Cali- 
fomia:  Minium  v.  Haytt,  2  Cal.  590;  8.  C,  aiiU^  366;  see  BaUU  v.  MobiU,  9 
Ala.  234;  S.  C,  44  Am.  Dec.  438.  In  Pacific  Mail  Steamship  Co.  v.  Uoard 
of  Supervi9or9f  50  Cal.  282,  the  question  was.  discussed,  but  not  decided, 
whether  steamers  registered  and  owned  in  New  York  were  taxable  in  Cali- 
fornia. Enrollment  elsewhere  as  a  coaster  will  not  change  the  titua:  Morgan 
V.  Parham,  16  Wall.  471.  Upon  an  assessment  of  a  tax  of  property  within 
the  limits  of  a  city,  a  steamboat  may  be  taxed,  if  that  is  its  tUus  and  home 
port  and  the  owner  resides  there:'  St.  Joseph  v.  Saville,  39  Mo.  460.  The 
fact  that  the  owner  resides  elsewhere  than  within  the  city  prima  facie  re- 
lieves the  steamboat  from  taxation.  But  it  would  be  otherwise  if  the  vessel 
had  an  actual  situs  there.  A  mei«  stopping  or  touching  of  a  ferry-boat  daily 
at  a  town  in  its  trips  back  and  forth  between  that  and  another  town  which 
itt  its  home  port  does  not  give  it  an  actual  situs  in  the  former  town.  This  is 
the  rule  of  the  principal  case,  and  is  well  settled:  Mayor  ete.  of  Mobile  v. 
Baldwin,  57  Ala.  61;  S.  C,  29  Am.  Rep.  712;  St.  Louis  v.  Ferry  Co.,  11 
Wall.  431,  overruUng  S.  C,  40  Mo.  580;  State  v.  Ilaight,  30  N.  J.  L.  428. 
See  People  v.  IfUes,  35  Cal.  582;  WUkey  ▼.  City  qfPekin,  19  111.  160.  Under 
statute  providing  for  the  taxation  of  partnership  property  at  their  place  of 
business,  a  ship  owned  by  the  firm  will  be  taxed  there,  and  not  at  the  resi- 
dences of  the  individual  partners:  Peabody  v.  County  Commissioners,  10  Gray, 
97.  A  state  law  including  steamboats  as  taxable  property  is  not  unoonsti* 
tutional:  Perry  v.  Torrence,  8  Ohio,  521;  S.  C,  32  Am.  Deo.  725. 

Bonds,  Smabes,  and  Othsb  Chosbs  in  Action  Taxablb  at  Owner's 
Residexcb.  The  question  where  choses  in  action  shall  be  taxed  has  furnished 
the  theme  of  much  litigation.  When  the  owner  of  the  chos3  in  action  is 
domiciled  in  one  state  while  the  debtor  is  domiciled  in  another,  the  jurisdic* 
tion  of  each  state  may  come  into  question.  Is  the  chose  in  action  taxable  at 
tlie  debtor's  residence,  at  the  creditor's  residence,  or  at  the  residences  of 
both?  With  respect  to  tangible  personal  property  capable  of  having  an 
actual  situs  of  its  own,  the  rule  that  personal  property  follows  the  owner's 
domicile  does  not  govern  taxation.  Upon  such  property  a  tax  may  be  levied 
wherever  it  is  found  permanently  located.  But  mere  evidences  of  debt  are 
regarded  as  intangible,  and  as  having  no  location  except  in  connection  with 
their  owner  or  lus  agents. 

Bonds  and  Shares  of  Stock. — Bonds,  the  evidences  of  public  debt  of 
another  state,  and  shai-es  of  stock  in  foreign  corporations,  are  taxable  in  the 
state  in  which  the  owner  resides.  Notwithstanding  some  controversy,  this  is 
now  the  well-settled  law:  In  re  Eicin,  1  Cr.  &  J.  150,  155;  In  re  Cigala  Set- 
tlement, L.  R.,  7  Ch.  Div.,  356;  Attorney  General  v.  ^otttoeyw,  4  Mee.  &  W.  171, 
190;  Bonaparte  v.  Ajqjeal  Tax  Ct.  of  Baltimore,  25  Alb.  L.  J.  172;  S.  C,  104 
U.  S.  592;  S.  C,  21  Am.  Law  Reg.  290,  and  note  292  (public  debt);  Cidj  qf 
Evansville  v.  //a//,  14  Ind.  27;  Conicell  v.  Connersville,  15  Id.  150;  Griffith  v. 
Wilson,  19  Kan.  23;  IloUon  v.  Bangor,  23  Me.  264;  Appeal  Tax  Court  v.  Pat-^ 
ierson,  50  Md.  354;  Appeal  Tax  Court  v.  GiU,  Id.  377  (public  debt);  S.  C,  15 
Bep.  173;  Great  Barrington  v.  County  Comers,  16  Pick.  572;  Dwight  v.  Botfton^ 
12  Allen,  316;  Qoldtbury  v.  Warwick,  112  Mass.  384;  HoweU  v.  ViUagt  ofCas- 
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iopoUs,  35  Mich.  471;  8UUe  v.  ^eiU^, 23N.  J.  L.  532;  SteUeY.  BrmUn,  Id.  484; 
Newark  v.  Asaestor,  30  Id.  13;  Worth  v.  (7omV<  cf  Ashe  Oourdy,  82  N.  C.  420; 
S.Cl,33  Am.Bep.692;  Worthingtony.  8eb<utian,25  Ohio  St  1;  Bradley.  Bau- 
der,  36  Id.  28;  S.  C,  38  Am.  Rep.  547;  Shores  BsUUe,  16  Fk.  St.  63;  McKem 
V.  CowtUy  qf  NorihampUm,  49  Id.  519;  WhUeaeU  ▼.  GowUy  of  Northampton, 
Id.  526;  Shakespeare  v.  IkkUty  Co.,  97  Id.  173  (U.  S.  bonds);  OrcuU's  Ap- 
peal, Id.  179  (U.  S.  bonds);  Dyer  v.  O^me,  11  V-  L  321;  S.  C,  23  Am.  Bep. 
460;  Hayne  ▼.  DeiieeaeUne,  3  McCord,  374;  Union  LankqfTennenee  v.  iS^to^  9 
Yerg.  490.  The  United  States  may  tax  the  capital  of  a  atate  bank  invested  in 
foreign  coantries  in  the  usual  manner  in  which  banks  invest  property:  Nevada 
Bank  V.  Sedgwick,  104  U.  S.  111.  Although  the  foreign  corporation  be  tax- 
able and  taxed  at  its  residence  upon  its  capital  stock  and  property,  neverthe- 
less the  stock  is  also  taxable  at  the  residence  of  the  holder:  OrifiUh  v.  WUeon, 
19  Earn.  23;  Dwighl  v.  Boston,  12  Allen,  316;  Worthington  v.  Sebastian,  25 
Ohio  St.  1;  Dyer  v.  Osborne,  II  R.  I.  321;  S.  C,  23  Am.  Rep.  460;  contra: 
see  Smith  v.  Exeter,  37  N.  H.  556;  Neuhua  Bank  v.  Nashua,  46  Id.  389.  So 
if  the  stock,  bonds,  or  certificates  of  the  debt  of  other  states  are  exempt  in 
the  state  wherein  they  are  issued,  still  they  are  taxable  at  the  owner's  resi- 
dence as  his  personalty.  One  state  can  not  impair  another's  right  to  tax 
property  within  its  limits:  Appeal  Tax  Court  v.  Patterson,  50  Md.  354;  Ap- 
peal  Tax  Court  v.  Oiil,  Id.  377;  see  Holton  v.  Bangor,  23  Me.  264,  267. 

On  the  other  hand,  the  power  of  taxation  of  a  state  is  limited  to  the  per* 
son's  property  and  business  within  its  jurisdiction.  The  above  cases  hold 
that  foreign  stock  and  bonds  are  within  the  jurisdiction  of  the  state  in  which 
the  holder  resides.  And  the  converse  of  this  proposition  is  maintained  by 
the  weight  of  authority,  that  domestic  stock  and  bonds,  bonds  and  stock  of 
resident  corporationB,  are  not  taxable  in  the  state  of  which  the  corporation 
is  a  resident  or  from  which  the  stock  and  bonds  issue,  when  owned  by  non- 
residents of  that  state:  State  Tax  on  Foreign-held  Bondtt,  15  Wall.  300; 
Waltham  v.  InhabitanU  qf  Waltham,  10  Met.  334;  StaU  v.  Boss,  23  N.  J.  L. 
517;  Commonweath*s  Appeal,  14  Rep.  183;  Union  Bank  qf  Tennessee  v.  SteUe,  9 
Yerg.  400;  De  Vigmer  v.  New  Orleans,  16  Fed.  Rep.  11;  Commonwealth  v. 
Standard  OU  Co.,  15  Rep.  59;  Thompson  v.  Adv.  General,  12  d.  &  Fin.  17,  20; 
Angell  and  Ames  on  Corp.,  sec.  458;  see  Railroad  Co.  v.  Jachton,  7  Wall.  262. 
In  some  states  it  has  been  held,  contrary  to  the  weight  of  authority,  that  the 
legal  situs  of  the  stock  of  a  corporation  was  the  creating  state,  and  therefore 
stocks  of  foreign  corporations  in  the  hands  of  residents  could  not  be  taxed: 
People  V.  Conors  qf  Taxes,  5  Hun,  200  (but  see  other  New  York  cases  to  the 
contrary  below);  Vannery.  CaUtoun,  48  Ala.  178.  So  it  is  sometimes  held 
that  non-residents  take  shares  of  stock  subject  to  the  state  right  of  taxation: 
American  Coal  Co.  v.  County  Comers  qf  Alleghany,  69  Md.  185;  S.  C,  16 
Rep.  173;  Faxton  v.  McCoeh,  12  Iowa,  627,  630;  Danville  Banking  etc  Co. 
V.  Parks,  88  IlL  170;  see  Baltimore  v.  Baltimore  City  Pass.  R*y  Co.,  67  Md. 
31.  This  was  the  rule  at  one  time  in  Pennsylvania,  where  it  was  held  that  a 
loan  to  corporation  was  taxable,  though  made  and  the  bonds  held  by  non- 
residents: Cleveland  etc.  P.  P.  Co,  v.  Commonwealth,  29  Pa.  St.  370;  MaUby  v. 
Reading  etc.  R.  R.  Co.,  52  Id.  140;  Pitttburg  etc.  R.  R.  Co,  v.  Commonwealth, 
66  Id.  73;  S.  C,  6  Am.  Rep.  344;  Susquehanna  Canal  Co.  v.  Commonwealth, 
72  Id.  72.  But  these  cases  were  overruled  in  State  Tax  on  Foreign-held 
Bonds,  15  Wall.  300,  and  since  then  the  rulings  of  the  courts  of  this  state 
have  been  with  the  majority  of  authority:  Shakespeare  v.  Fidelity  Co.,  97  Pa. 
St.  173;  OrcuU's  Appeal,  Iil.  179;  CommowwealUi's  Appeal,  14  Rep.  183; 
Commowwealih  v.  Standard  (Mi  Co.,  15  Rep.  69.     When  a  resident  is  not 
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liable  to  taxation  on  Bharea  in  domestio  corporation,  he  will  be  exempt  from 
taxes  on  foreign  stock:  Trowbridge  v,  Commisnoners,  4  Hun,  595.  Collateral 
security  is  not  taxable  to  the  pledgee:  WaUham  v.  InhabUants  qf  WaUham^ 
10  Met.  334.  Where  federal  officers  and  agents  residing  within  certain 
limits  are  exempted  from  taxation,  stock  of  a  city  without  those  limits  held 
by  them  is  also  exempted:  Ohauvenet  ▼.  Commissioners,  3  Md.  259.  It  is 
held  that  state  bonds  acquire  an  actual  situs  within  the  state,  and  are  taxable 
there,  though  owned  by  a  foreign  corporation,  when  they  are  deposited  in  that 
state,  pursuant  to  a  statute,  as  security  for  the  liabilities  of  the  corporation: 
Pfjople  V.  HomA  Ins,  Co,,  29  Cal.  533.  Bank  stock  of  residents  of  state  may, 
by  special  statute,  be  taxed  at  the  location  of  the  bank:  AfcLemghlin  ▼.  Chad- 
well,  7  Heiik.  389.  But  not  unless  some  statute  has  specially  so  declared: 
Howell  V.  VUlage  <^  Cassopolis,  35  Mich.  471.  See  note  on  tasdng  shares  of 
foreign  corporations,  18  Am.  Law  Reg.  1. 

DebtH,  Negotiable  Instruments,  Choses  in  Action, — ^The  same  rule  prevails 
in  case  of  debts,  negotiable  instruments,  and  other  choses  in  action.  They 
follow  the  domicile  of  the  owner  or  creditor,  and  are  taxable  there:  KirtUmd 
V.  HotehBss,  100  U.  S.  491,  affirming  S.  C,  42 Conn.  426;  Peoptev,  Eastman, 
25  CaL  601,  603  (judgment  foreclosing  mortgage);  People  v.  Whartenhy,  38  Id. 
461  (money  at  interest);  KirOand  v.  HoUhHss,  42  C:k>nn.  426;  S.  C,  19  Am. 
Bep.  546  (money  lent);  City  Council  qfAugustav,  Dunbar,  50  Ga.  387  (bond); 
Forseman  v.  Byms,  68  Ind.  247;  Hunter  v.  Supervisors  of  Page  Co,,  33  Iowa, 
376,  379  (note  deposited  in  another  state);  Barber  v.  Farr,  54  Id.  57  (moneys 
and  credits);  Commonwealth  v.  Hays,  8  B.  Mon.  1  (debt);  Thomas  y.  Mcuon 
County  Court,  4  Bush,  135  (borrowed  capital);  Hoyt  v.  CvnCrs  qf  Taxes,  23 
N.  Y.  224.  Unless  a  special  statute  provides  otherwise,  such  property  is  to 
be  taxed  in  the  county  where  the  owner  resides:  People  v.  Park,  23  CaX.  138; 
People  v.  Eastman,  25  Id.  601;  City  Council  of  Augusta  v.  Dunbar,  50  Ga.  387. 
A  New  York  corporation  paying  installment  upon  a  vessel  built  to  their  order 
have  merely  a  lien,  and  until  they  become  the  owners  the  moneys  paid  on  the 
contract  are  taxable  in  New  York:  People  v.  Comers  of  Taxes,  58  N.  Y.  242.  A 
resident  partner's  interest  in  a  firm  in  another  state  is  taxable:  Semis  ▼.  Boston, 
14  Allen,  366.  The  creditor  who  has  debts  due  him  from  residents  of  another 
state  than  that  of  his  residence  is  not  taxable  in  the  state  of  the  debtor's  resi- 
dence; the  credits,  not  the  debts,  are  taxable:  Murray  v.  Charleston,  96  U. 
S.  432,  445;  Arrapahoe  Co.  Com*rs  v.  Cutter,  3  Ck>l.  349;  CoUins  v.  Miller,  43 
Ga.  336  (promissory  note);  Ooldgart  v.  People  ex  ret,,  106  HI.  25;  S.  C, 
21  Am.  Law  Reg.  624  (negotiable  instrument);  Lanesbcrough  v.  County  Corners, 
131  Mass.  424  (notes);  St.  Paul  v.  MerriU,  7  Minn.  258;  StaU  v.  Earl,  1  Nev. 
394.  In  Thomcu  v.  Mason  County  Court,  4  Bush,  135,  it  was  said  that  bor- 
rowed capital  in  Ohio  is  taxable  to  the  borrower  there,  and  the  debt  due  is 
taxable  to  the  lender  in  Kentucky. 

Mortgages  and  Mortgage  Debts  are,  according  to  the  overwhelming  weight 
of  authority,  taxable  at  the  mortgagee's  domicile.  like  any  other  debt,  they 
have  no  other  situs,  and  the  fact  that  the  debt  is  secured  upon  land  does 
not  affect  this  principle:  Staie  Tax  on  Foreign-held  Bonds,  15  Wall.  300; 
KirOand  v.  Hoichkiss,  100  U.  8.  491;  People  v.  Eastman,  25  Gal.  601,  603; 
Ktrttand  v.  HotehBss,  42  Conn.  426;  S.  C.,  19  Am.  Rep.  546;  Arrapahoe  Co. 
Corners  v.  Gutter,  3  Col.  349;  Davenport  v.  Mississippi  etc  B,  B.,  12  Iowa,  539; 
StaU  V.  Pearson,  24  N.  J.  L.  254;  State  ▼.  Manehetter,  25  Id.  531;  State  ▼. 
Williamson,  33  Id.  77;  State  v.  Bishop,  34  Id.  45;  Bedfield  v.  Supervisors  qf 
Oenesee,  1  Clarke  Ch.  42.  In  Montana  a  mortgage  is  personal  property, 
and  therefore  taxable  wherever  it  may  be  found.  And  the  ooort  ma3nfA<«f 
Am.  Dao.  Toz..  LVI— 84 
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tliat  as  the  record  of  the  mortgage  is  but  a  copy  of  the  original  and  not  the 
original,  the  record  will  not  be  taxable:  OalUUin  County  v.  Beattie^  3  Mont. 
173.  Parchase  money  conditionally  due  on  a  conditional  sale  of  lands  in 
another  state  is  not  taxable  to  the  vendor  who  resides  in  Kansas,  as  he  still 
remains  the  owner  of  the  land  not  sold,  and  is  not  to  be  taxed  on  both  the  land 
And  the  purchase  money  conditionally  due:  Wilcox  v.  EUU,  14  Kan.  688;  S 
C,  19  Am.  Rep.  107.  So  a  note  and  mortgage  for  unpaid  purchase  money 
due  on  sale  of  lands  in  another  state  can  not  be  taxed  to  the  vendor  who  re- 
sides in  this  state:  IWter  v.  Rush  County,  19  Kan.  414 

BxcxFTioN — Whxn  in  Hands  of  Agent  is  Another  State  Choses  nr 
Action  Taxable  at  Agent's  Residence.  Choses  in  action  of  non-resident, 
whei>  in  the  possession  of  or  under  the  management  of  a  managing  agent  of  the 
owner  resident  within  the  state,  are  taxable  there:  Superviwrt  qf  Tazewdl 
County  V.  I>av€nport,  40  IlL  197;  Forteman  v.  BymSy  68  Ind.  247;  People  v. 
Oardner,  61  Barb.  352;  Redmond  y.  Com're  of  Rutherford,  87  N.  C.  122 
(citing  the  principal  case);  Catlin  v.  HuU,  21  Vt.  152.  Mori^^ages  and  notes 
secured  by  land,  held  by  an  figent  of  the  non-resident,  are  taxable  at  the 
agent's  residence,  and  not  at  the  owner's:  People  v.  Smith,  88  N.  Y.  576; 
People  V.  Oardner,  51  Barb.  352;  Redmond  v.  Rutherford  County  Com'rt,  87 
N.  0.  122.  So  in  case  of  money  due  for  the  sale  of  lands:  People  v.  Tntsteea 
qfOgdendmrg,  48  N.  Y.  390,  397,  398;  contra:  Lord  v.  Amoldy  18  Barb.  104. 
Municipal  bonds  sent  out  of  the  state  of  the  ewner's  domicile  bona  Jlde  for 
safe  keeping,  and  not  to  avoid  taxation,  cease  to  be  taxable  there:  State  v. 
Howard  County  Court,  69  Mo.  454.  But  if  mortgages  are  so  deposited  fraud- 
nlentlyt  for  the  purpose  of  avoiding  taxation,  they  will  still  remain  taxable 
at  the  owner's  residence:  Poppleton  v.  YamhiU  County,  8  Or.  337.  In  Hun- 
ter V.  Supervieors  of  Pojge  Co.,  33  Iowa,  376,  379,  a  deposit  of  a  note  without 
the  state  for  safe  keeping  is  held  not  to  remove  it  from  the  taxing  jurisdio- 
tion.  Where  the  deposit  is  merely  temporary,  in  a  bank  or  in  the  hands  of 
an  attorney  for  collection,  it  still  remains  taxable  only  at  the  owner's  domi- 
oUe:  Herron  v.  Keeran,  59  Ind.  472;  S.  C,  26  Am.  Rep.  87.  When  the 
owner  and  his  agent  are  residents  of  the  same  state,  the  choses  in  action  are 
to  be  assessed  at  the  owner's  residence:  Boardman  v.  Thompkim  County  Su- 
pertinora,  85  N.  Y.  359. 

National  Bank  Stock,  where  Taxed. — ^The  cases  upon  this  point  have 
arisen  from  a  question  as  to  the  construction  of  United  States  revised  stat* 
ntes,  sec  5219,  giving  states  power  to  tax  the  stock  of  national  banks  situated 
within  their  limits.  Most  of  the  courts  have  decided  that  under  this  statute 
this  stock  in  the  hands  of  residents  may  be  taxed,  at  the  option  of  the  state, 
either  at  the  owner's  residence  or  at  the  location  of  the  bank;  but  that  the 
stock  of  non-residents  of  the  state  must  be  taxed  there  only:  Tappan  v. 
Merchants'  Nat.  Bank,  19  WaU.  490,  499;  WhUney  v.  Bagsdale,  33  Ind.  107; 
S.  C,  5  Am.  Rep.  185;  Austin  v.  Boston,  14  Allen,  359;  Providence  IntL  etc 
and  JeioeU  v.  City  of  Boston,  101  Mass.  575;  S.  C,  3  Am.  Rep.  407;  Little  v. 
Little,  131  Mass.  367;  HoweU  v.  Village  qf  Cassopolis,  35  Mich.  471;  StaU  v. 
Newark,  40  N.  J.  L.  558  (but  see  Slate  v.  Ilaight,  31  N.  J.  L.  399;  StaU 
v.  Hart,  Id.  434);  Buie  v.  Comers  cf  FayeUevUie,  79  N.  C.  267;  Moore  ▼. 
Mayor  etc.  of  Fhyetteville,  80  Id.  154;  S.  C,  30  Am.  Rep.  75;  Strong  ▼. 
CDonneU,  10  Phila.  575;  Clapp  v.  Burlington,  42  Vt.  579.  In  the  absence 
of  a  statute  providing  for  the  taxation  of  a  resident's  stock  at  the  location  of 
the  bank,  such  stock  will  be  taxed  at  the  owner's  residence:  Strong  v.  0*Doi^ 
nell,  10  Phila.  575.  A  minority  of  authority  holds  that  all  such  stock, 
whether  belonging  to  residents  or  non-residents,  can  be  taxed  only  at  the 
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locatCon  of  the  bank,  and  that  the  word  <*  place"  in  the  statate  refers  to  thf 
location  of  the  bank,  not  to  the  state  authority  nnder  which  the  tax  is  to  be 
levied:  Pochard  v.  LewisUm,  55  Me.  456;  FirH  Nat,  Bank  qfMendota  ▼. 
8mUh,  65  HL  44;  Baker  v.  First  Not.  Bank,  67  Id.  2d7;  Mayw  </  NaahmUt 
y.  Thomas,  5  Goldw.  600. 

Bbsidxnob  akd  Pbinoipal  Offigb  ov  CoBPORATioir,  WHESB. — ^In  aaseas- 
ing  a  tax  it  is  often  of  great  importance  to  ascertain  the  residence  of  a  corpo- 
ration. For  example,  when  vessels  or  choses  in  action  are  to  be  taxed,  it  ifl 
often  necessary  to  determine  of  what  state  and  of  what  town  a  coiporatioii 
is  a  resident.  So  where  the  statate  provides  that  property  shall  be  taxed  at 
the  owner's  residence,  the  same  question  arises.  A  corporation  is  a  resident  of 
the  state  creating  it,  and  of  the  town  wherein  is  its  principal  office  or  place  of 
business:  Sangamonetc,  B.  Co,  v.  Countyqf Morgan,  14  lU.  163;  S.  C,  ante,  p.  407; 
JntemaiioncU  L\fe  Assurance  Sodety  y.  Commisman/ers^  28  Barb.  318;  8t,  Louis 
v.  Ferry  Co,,  40  Mo.  580;  Ontario  Bank  v.  Bunnell,  10  Wend.  186;  StaU  v. 
War/ord,  37  N.  J.  L.  397;  Pelton  v.  Northern  T,  Co.,  37  Ohio  St  460.  The 
principal  office  or  place  of  business  of  a  corporation  is  where  the  governing 
power  of  the  corporation  is  exercised  and  where  officers  are  elected,  not  where 
the  principal  labor  of  the  employees  is  carried  on:  Middletown  Ferry  Co.  v. 
MiddUiown,  40  Conn.  65;  Putman  v.  Fife  Lake,  45  Mich.  125;  McCoy  v.  An- 
derson, 47  Id.  502;  where  the  books  are  kept:  People  v.  City  of  Oswego,  6 
Thomp.  &  C.  673;  and  where  the  safe  and  the  secretary's  office  bt^i  State  v.  Per- 
son, 32  N.  J.  L.  134.  In  New  York  the  certificate  of  incorporation  estab- 
lishes the  residence  of  a  domestic  corporation.  By  statute  this  must  desig- 
nate a  town  where  the  principal  operations  of  the  company  are  to  be  carried 
on:  WeOern  Transp.  Co.  v.  Scheu,  19  N.  Y.  408;  Oswego  Starch  Factory  v. 
DoOowaiy,  21  Id.  449;  Union  Steamboat  Co.  v.  Bt^alo,  82  Id.  351.  A  com- 
pany may  move  its  principal  office  to  escape  taxation:  Pelton  v.  Northern 
Transp.  Co.,  37  Ohio  St  450. 

OoBPOiiA'ni  Pkbsonal  Pbopebtt,  whbbs  Taxed. — ^Although  a  resident  ol 
the  creating  state,  a  corporation,  like  a  flatural  person,  may  have  property 
located  in  another  state,  and  so  subject  to  taxation  there:  St.  Louis  v.  Ferry  Co., 
40  Mo.  580.  This  property  so  liable  embraces  only  the  property  and  assets  of 
the  foreign  corporation  which  are  within  the  taxing  state:  CommonweaUh  v. 
Standard  Oil  Co.,  16  Bep.  59.  Upon  real  property,  funds  invested  in  business, 
or  stock  employed  in  manufacturing  within  the  limits  of  the  state,  they  may  be 
taxed:  Blackstone  Mfg.  Co.  v.  Inhab.  qf  B.,  IS  Gray,  488;  International  Life 
Assurance  Society  v.  Commissioners,  28  Barb.  318.  The  privilege  of  carrying 
on  its  business  within  a  foreign  state  is  taxable  by  that  state:  Commonwealth 
T.  Milton,  54  Am.  Dec.  522;  Commontoealth  v.  Gloucester  Ferry  Co.,  98  Pa.  St 
105b  The  foreign  corporation  is  to  be  taxed  at  its  principal  office  or  place  of 
business  within  the  state,  under  the  New  York  statute:  British  Com.  lAfe 
Ins.  Co.  V.  Commissioners,  1  Keyes,  303;  People  v.  McLean,  17  Hun,  204; 
British  etc  Ins.  Co.  v.  Commissioners,  31  N.  Y.  32;  People  v.  McLean,  8  Id. 
254.  A  corporation  chartered  by  two  states  is  taxable  on  its  capital  stock 
in  each:  Qvmcy  B.  B.  Bridge  Co.  v.  Adams  Co.,  88  IlL  675.  See  Michigan 
R,  R.  Co,  V.  Auditor  OewtrcU,  9  Mich.  448.  A  corporation  does  not  become 
a  resident  of  a  state  by  being  authorized  to  build  a  bridge  across  a  river 
dividing  the  state  creating  the  corporation  and  the  former  state:  State  v. 
MutcMer,  42  N.  J.  L.  461.  Shares  of  a  resident  corporation  are  taxable  to 
resident  holders,  though  the  entire  property  of  the  corporation  is  in  another 
state  where  taxes  are  paid  thereon:  San  Frandsco  v.  Iky,  16  Bep.  456. 
Company  resident  in  England  is  taxable  there  on  profits  made  elaewherei 
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Cemia  Sulphur  Co,  v.  Nicholson^  L.  R.,  1  Exch.  Div.,  428;  Calcutta  JuU 
Mills  Co.  ▼.  Nieolson,  Id. 

Domicile  ob  Rjesidekcb  with  RESPEcnr  to  Taxation. — A  resideoco  or 
domicile  ia  presamed  to  continne  until  another  is  acquired,  and  there  is  satis- 
factory evidence  of  an  abandonment  of  the  original  domicile:  Nugent  v.  Bates, 
61  Iowa,  77;  S.  C,  33  Am.  Rep.  117;  LittUfield  v.  Brooks,  60  Me.  475;  Bulk- 
ley  V.  WiaUimst<Acn,  3  Gray,  493;  Matter  of  Nichols,  54  N.  T.  62;  Hoodts 
Estate,  21  Pa.  St  106;  McCutehen  v.  Bice  County,  2  McCrary,  337.  In  order 
to  change  the  domicile  there  must  be  an  intention  to  change  it  combined  witii 
the  actual  fact  of  change:  Thomdihe  ▼.  City  of  Boston,  1  Met  242;  Ktrkkmd 
▼.  Whately,  4  Allen,  462;  Camoe  v.  Freetown,  0  Gray,  357;  Mead  v.  Box- 
borough,  11  Gush.  362;  Mann  y.  Clark,  33  Vt  65.  A  mere  intention  to 
change  it  without  the  actual  fact  of  change  or  moving  to  another  place  and 
there  establishing  a  residence  is  insufficient  to  change  the  domicile:  Stodderi 
Y.  Ward,  31  Md.  562;  Otis  v.  Boston,  12  Gush.  44;  Wright  v.  Boston,  126 
Mass.  161.  And  although  a  departure  is  made  from  the  original  residence,  if 
it  be  but  temporary,  for  purpose  of  business  or  pleasure,  with  an  intention  to 
return,  the  domicile  is  not  lost:  Culbertson  v.  Floyd  County,  52  Lid.  361; 
Church  V.  Bowdl,  40  Me.  367;  Cabot  v.  Boston,  12  Gush.  62;  Cochrane  v. 
Boston,  4  Allen,  177;  Seaars  v.  Bostmi,  1  Met  250;  State  v.  Ross,  23  N.  J.  L. 
517;  Moore  v.  WiUdw,  10  N.  H.  452;  Arnold  v.  Davis,  8  R.  I.  341;  Woodatrd 
V.  Isham,  43  Vt.  123.  In  Briggs  v.  Rochester,  16  Gray,  337,  and  CoUon  v. 
Longmeadow,  12  Allen,  598,  it  was  held  that  if  a  person  left  a  town  with  the 
intention  of  never  returning,  although  he  did  not  acquire  a  domicile  else- 
where, he  would  not  be  taxable  under  a  statute  Imposing  a  tax  on  the  inhab- 
itants of  a  town.  But  these  cases  were  overruled  in  Borland  v.  Boston,  132 
Mass.  89,  94,  99;  S.  G.,  42  Am.  Rep.  424.  The  words  ''residing"  and  "in- 
habitant" in  a  statute  generally  have  the  same  effect  as  domicile:  Story's 
Gonfl.  L.,  8th  ed.,  61,  note;  Culbertson  v.  Floyd  County,  52  Ind.  361; 
Lee  V.  Boston,  2  Gray,  484.  But  see  Douglas  v.  Mayor  etc,,  2  Dner,  110. 
The  act  of  voting  in  a  town  is  sti^ng  evidence  of  domicile  there:  Kellogg  ▼. 
Oshkosh,  14  Wis.  623;  State  v.  Casper,  36  N.  J.  L.  367.  See  note  on  "domi« 
die"  to  Frost  v.  Brisbin,  32  Am.  Dec.  427.  A  person  may  be  domiciled  in  one 
town  though  he  spends  most  of  his  time  in  another  town:  Thayer  v.  Boston^ 
124  Mass.  132;  S.  G.,  26  Am.  Rep.  650.  Residence  is  a  question  of  fact  for 
the  jury:  Bailey  ▼.  Buell,  69  Barb.  158;  Dom  v.  Backer,  61  N.  Y.  261.  And 
the  burden  of  proof  as  to  domicile  is  upon  the  assessor  in  an  action  of  trespass 
against  him  for  an  illegal  levy:  HdUmt  v.  Oreen,  42  Vt  316.  The  owner's 
election  to  pay  taxes  in  one  town  rather  than  in  another  is  not  condosive  of 
his  residence  in  the  town  of  his  election:  Lyman  v.  Fiske,  17  Pick.  231;  S.  G., 
28  Am.  Dec.  293.  His  consent  to  have  his  property  taxed  in  another  county 
does  not  relieve  him  from  taxation  in  the  oounty  of  his  residence:  Blood  v. 
Sayre,  51  Vt.  609.  On  the  other  hand,  a  consent  to  be  taxed  upon  a  certain 
amount  at  another  place  than  his  residence  does  not  imply  an  assent  to  be 
taxed  upon  any  more:  Phelps  v.  Thurston,  47  Gonn.  477.  A  summer  resi- 
dence does  not  constitute  a  domicile:  Id.  Where  a  person  ia  liable  to  taxa- 
tion in  another  town  than  that  of  his  residence,  ^ipid  his  property  is  there 
taxed,  he  can  not  also  be  taxed  at  the  town  of  his  residence:  Preston  v.  Bos- 
ton, 12  Pick.  7;  Bats  v.  Weymouth,  9  Gray,  433;  Little  v.  Little,  131  Mass. 
867;  see  Capella  v.  Carradine,  19  La.  Ann.  305.  But  a  person  who  has 
already  been  taxed  for  dty  and  oounty  purposes,  and  removes  afterward  into 
a  dty  of  the  county  where  he  has  been  taxed,  is  also  asaessablis  for  dt| 
purposes  on  the  same  personal  property:  Hilgenberg  v.  Wilsomf  66  Ind.  SlOl 
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A  person  may  change  his  domicile  from  one  town  to  another  for  the  purpoee 
of  diminishing  his  taxes:  Drapery.  HtxyUld,  124  Mass.  53;  Thayer  v.  Bos- 
ton, Id.  132.  The  fomituze  of  a  United  States  surgeon  is  taxable  in  a  dty 
where  he  is  stationed  on  daty,  without  any  intention  on  his  part  of  acquir* 
in^  a  domicile  there,  and  although  such  property  was  exempt  at  his  domidle: 
linleif  V.  CUy  of  Philaddphui,  32  Pa.  St.  381.  A  tax  on  property  of  persons 
residing  in  Great  Britain  applies  to  persons  residing  there  for  any  length  of 
time,  no  matter  how  short,  and  though  they  may  be  domiciled  elsewhere: 
AUcmey  OtnercU  v.  Goote,  4  Price,  183.  In  Rhode  Island  personal  property 
is  taxed  in  the  town  in  which  the  owner  has  resided  during  the  greater  por^ 
tion  of  the  twelve  months  preceding  the  day  of  assessment:  AUman  ▼.  CfrtB' 
wM,  12  B.  I.  339;  Oreene  ▼.  Oardmer,  6  Id.  242. 

SiTUB  ov  Pebsokal  Pbopsbtt  with  Bxspect  to  Day  ov  Assbhsmxnt.— 
Personal  property  brought  within  the  state  after  the  statutory  date  is  not 
taxable  for  that  year:  Waugler  v.  Blaekhawh  Co,,  56  Iowa,  384;  Ortffom 
Steam  Nav,  Co.  v.  PorOand,  2  Or.  81.  But  see  Hunt  v.  McFadgen,  20  Ark. 
277.  When,  however,  the  owner  was  assessed  in  one  town,  and  before  the 
assessment  of  that  town  was  completed  the  portion  in  which  he  resided  waa 
set  off  to  another  town,  he  nevertheless  remained  liable  on  the  original  nBsess 
ment:  Harmon  v.  New  Matrlborough,  9  Gush.  525.  But  a  removal  of  person 
or  property  from  a  state,  county,  or  town  after  the  assessment  in  that  juri»- 
diotion  has  been  made,  or  after  the  statutory  date  when  the  assessment  is  to 
be  made,  will  not  relieve  the  property  from  that  tax:  People  v.  HoUaday^  25 
GbL  300;  BtaU  v.  Eaetabrook,  3  Nev.  173;  Warren  v.  Werner,  13  Wis.  36A. 
And  although  the  property  is  afterwards  assessed  and  taxes  paid  in  another 
county,  this  will  not  discharge  the  former  assessment:  People  v.  HoUaday,  25 
CaL  300.  But  one  who  has  ceased  to  be  an  inhabitant  at  the  time  of  the 
assessment  is  not  assessable  as  such:  Barber  v.  Potter,  8  R.  L  15.  It  is  not 
the  state  tax  roll  which  creates  the  indebtedness  for  a  local  tax,  but  the  ordi- 
nance which  levies  the  tax.  Hence,  a  person  who  removes  with  his  proper^ 
out  of  the  state,  after  the  assessment  of  the  state  tax,  but  before  the  asMi^ 
ment  of  the  local  tax,  is  not  indebted  for  the  local  tax:  Templeton  t. 
Ijevee  ComnUseioners,  16  La.  Ann.  132.  When  the  property  is  taxed  where 
it  is  located,  if  out  of  the  state  on  the  assessment  day,  it  will  not  be  taanble 
for  that  year:  Colbert  v.  Board  qf  SupervUors,  60  Miss.  142. 

Tanoiblb  Ghatteub  ov  Non-kisidxnt  Taxablb  whbbs  Fouvn.  As  th« 
right  to  tax  results  from  the  protection  afforded,  and  has  no  necessary  oon- 
nection  with  personal  aUegiance,  personal  property  which  is  capable  of  having 
an  actual  sUue  within  a  state  is  there  taanble,  although  the-owner  reside  with- 
out the  state.  The  rule  that  personal  property  follows  the  domicile  ni  its 
owner  does  not  apply  to  the  laws  of  taxation  when  the  chattels  have  af  4uiiFed 
an  actual  eUue  or  are  permanently  located  anywhere:  Irvine  v.  New  Orlenne 
eie.  B.  B.  Co.,  94  HI.  105;  S.  G.,  34  Am.  kep.  208;  AiilU  v.  Thornton,  26  BL 
300.  The  personal  property  of  non-residents  is  taxable  at  the  act^Jd  eitus  ^ 
the  property:  Battle  v.  Mobile,  9  Ala.  234;  S.  G.,  44  Am.  Dec.  438.  Mayor  v. 
Baidwm,  57  Ala.  61;  S.  C,  29  Am.  Rep.  712;  Hartland  v.  Church,  47  M4. 
169;  St.  Louia  v.  Ferry  Co.,  40  Mo.  580;  Taylor  v.  Love,  43  N.  J.  L.  142) 
Hoyt  V.  Commisekmera  qf  Taxes,  23  N.  T.  224;  Frank's  Appeal,  52  Pa.  St. 
367;  Aldy.  Olehn,  Id.  4%2;  Gooley  on  T&zation,  14, 15;  Witherspoon  v.  Duncan, 
4  WaU.  210.  That  assessors  have  no  right  to  assess  a  non-resident  applies 
only  to  poll  taxes:  Hartland  v.  Church,  47  Me.  160.  Where  the  assessors  are 
not  authorized  to  seize  and  sell  property  of  non-residents,  they  can  not  assess 
*%ch  property,  for  they  can  not  assess  it  to  the  person,  he  being  out  of  tbeii 
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Jurisdiction:  Kew  York  etc.  R.  R,  Co,  ▼.  Lyon^  16  Barb.  651;  see  People  r, 
StipervUors  qf  Ckenamgo,  11  N.  Y.  663.  Whisky  sold  to  a  non-resident,  but 
•till  in  the  hands  of  the  vendor,  is  taxable  as  property  within  the  state,  and 
the  possessory  control  held  by  the  vendor  is  saffident  to  authorise  an  sssftss- 
ment  to  him:  Commonwealth  v.  (Mnee,  30  Ky.  389.  Partners  who  reside  in 
England  and  buy  goods  there  for  sale  by  the  firm  in  New  York  are  not  taxa* 
ble  on  the  profits  made  in  New  York:  SuUey  v.  AUameif  Oenerai,  6  Hnrlak 
AN.  711. 

PrOPKBTT   OV   NON-BXSIDBMIS   OF   StATS,  OoUMTT,   OK  TOWV,   IirVB8TBC 

A.ND  EuFLOTSD  IN  BUSINESS,  may  be  taxed  at  actual  eiius.  It  is  not  uncon- 
stitutional, a  regulation  of  commerce,  a  tax  on  imports  or  in  reetraint  of 
trade,  for  a  state  to  tax  goods  of  a  non-resident  consigned  to  a  consignee 
within  the  state  to  be  sold:  People  ▼.  Coleman,  4  GaL  46;  Rehnan  v.  Shepard^ 
27  Ind.  288;  Brofwn  ▼.  Houeton,  33  La.  Ann.  843;  S.  a,  39  Am.  Bep.  284| 
McCormiek  v.  FUch^  14  Minn.  252;  Barrieon  v.  Vickebury,  3  Smed.  &  M.  581. 
A  tax  upon  a  trade  or  business  carried  on  within  the  state  includes  a  tax  on 
personal  property  employed  in  the  state  in  private  banking  and  for  loaning 
money  on  bonds,  notes,  and  mortgages:  McOtUehen  v.  Rice  County,  2  Mo- 
Crary,  337.  But  see  Little  v.  Chreenleaf,  7  Msm.  236.  In  TAe  Parker  MUl§ 
V.  Comi}MMJoiMr«  (/ Tcues,  28  N.  Y.  24^  245,  it  is  held  that  under  a  statute 
subjecting  the  capital  of  non-residents  invested  within  the  state  to  taxation, 
property  sent  there  merely  for  sale  would  not  be  taxable.  Over  the  property 
of  its  own  residents  the  state  has  full  jurisdiction,  subject  to  the  provisions 
ol  the  state  and  United  States  constitutions,  and  statutes  often  prevail  which 
subject  the  resident's  property  engaged  in  trade  or  invested  in  business  to 
taxation,  at  the  place  of  business  or  actual  eUu$  of  the  property,  and  not  at  the 
owner's  residence:  Lemp  v.  Jlcutings,  4  G.  Greene,  448;  Ament  v.  Humphrey, 
3  Iowa,  256;  Little  v.  Oreentec^,  7  Mass.  236;  Gray  v.  Kettell,  12  Mass.  Idli 
WoHh  V.  Commieeionere  qf  FayettevUle,  1  Winst.  £q.  70;  Mitchell  v.  Plover^ 
63  Wis.  548.  Machinery  used  in  manufacture  is  to  be  taxed  at  the  manu* 
factory,  though  the  articles  manufactured  be  sold  elsewhere:  PeUx  v.  Cagwin, 
104  m.  647.  A  person  having  a  place  of  business  at  another  town  than  hu 
residence  every  year,  but  not  existing  there  on  the  day  of  the  assessment,  ii 
not  taxable  there  under  the  Massachusetts  statute:  Held  v.  City  qfBoeton, 
10  Gush.  65.  Property  merely  stored  in  another  town  than  the  principal 
place  of  business  is  not  taxable  to  the  firm  as  having  a  '*  place  of  business  "  at 
the  town  of  storage:  Little  v.  Cambridge,  9  Gush.  298.  No  tax  may  be  levied 
on  Imports  and  exports,  and  a  tax  on  timber  being  shipped  and  awaiting  ship- 
ment is  invalid:  Blount  v.  Monroe,  60  Qa,  61.  Property  of  a  partnership 
may  be  taxed  at  the  firm's  place  of  business,  though  the  partners  reside  else- 
where: Swallow  V.  Thomas,  15  Kan.  66;  Fairbanks  v.  KiUredge,  24  Vt.  9> 
Bee  St,  John  v.  Mobile,  21  Ala.  224.  Some  statutes  provide  that  a  non-resi- 
dent is  liable  for  a  tax  on  merchandise  in  a  store,  shop,  or  upon  a  wharf  occu- 
piiid  by  him.  To  render  him  liable  under  such  a  tax,  his  occupancy  must  bf 
such  as  would  constitute  him  the  owner  of  the  premises  for  the  time  beingr 
Deemond  v.  Maehiasport,  48  Me.  478;  Lee  v.  Templtton,  6  Gray,  579.  Ses 
also  EUeworth  v.  Brown,  53  Me.  519;  Loud  v.  Charlestown,  103  Mass.  278. 

Pkopebtt  in  Transitu  not  Taxable  in  Jurisdictions  thbouqh  Which 
It  Passes.  To  render  taxation  uniform,  it  is  necessary  that  each  taxing  dis- 
trict should  confine  itself  to  the  objects  of  taantion  within  its  limits;  but 
with  the  understanding  that  the  eitue  of  personal  property  may  be  the  domi- 
die  of  the  owner:  People  v.  Toumeend,  56  Gal.  633.  A  tax  on  migratory 
cattle  was  therefore  held  void:  Id.    Personal  property  in  the  course  of  trana 
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portation  from  one  taxing  district  to  another  is  not  taxed  in  the  districta 
throagh  which  it  paaeea:  Ogilvte  v.  Crawford  County,  2  McCrary,  148;  WcU, 
ion  V.  Weattoood,  73  III.  172;  Irvin  v.  New  Orleans  eU,  R.  R.  Co,,  W  111.  105; 
S.  C,  34  Am.  Rep.  208;  Hoyt  v.  CommUsioners  of  Taxes,  23  N.  Y.  224; 
Coiiley  V.  Chedie,  7  Nev.  336;  IJurley  v.  Town  of  Teaxu,  20  Wis.  634.  Although 
delayed  in  a  town  for  shipment,  it  is  still  in  transit:  OgUvie  v.  Crawford 
County,  2  McCrary,  148;  StaU  v.  Carrington,  39  N.  J.  L.  35;  StaU  v.  EagU, 
34  Id.  425.  But  property  is  not  exempted  from  taxation  because  purchased 
by  a  non  resident  with  an  intention  of  removing  it  from  the  state,  if  it  is  not 
tn  actual  transit  but  is  waiting:  Currier  v.  Cordon,  21  Ohio  St.  605;  C*om- 
monwealth  v.  Gaines,  80  Ky.  480.  And  where  grain  is  stored  in  a  warehouse 
under  the  control  of  an  agent,  or  consigned  to  a  consignee  within  the  state 
for  sale,  it  is  not  in  transit,  and  is  taxable  in  the  hands  of  the  agent:  Walton 
V.  Westwood,  73  BL  125;  McCormick  v.  FUeh,  14  Minn.  252. 

Rolling  Stook  of  Railroads,  where  Taxed.— This  peculiar  property, 
which  has  furnished  the  topic  of  so  much  discussion,  is  held  to  be  situated, 
in  the  absence  of  a  special  statute,  in  the  town  where  the  priucipal  office  of 
the  corporation  is;  that  is,  at  the  corporate  residence.  Without  the  help  of 
a  statute,  it  is  incapable  of  acquiring  a  permanent  locality  or  situs  separated 
from  the  owner's  residence:  Mohawk  etc.  R.  R.  Co.  v.  Clute,  4  Paige,  384; 
Appeal  Tax  Court  v.  Western  Md,  R.  R.  Co.,  50  Md.  274;  Philadelphia, 
WHmingUmetc.  R.  R.  Co.  v.  Appeal  Tax  Court,  Id.  397;  Appeal  Tax  Court 
r.  Northern  Cent,  R*y  Co.,  Id.  417;  Appeal  Tax  Court  v.  Pullman  Palace 
Car  Co,,  Id.  452;  Kansas  City  etc.  R.  Co.  v.  Severance,  55  Mo.  378;  City  oj 
ZHdmque  v.  Illinois  Cent.  R.  R,  Co.,  39  Iowa,  56;  Orange  etc.  R.  R.  Co.  v. 
Alexandria,  17  Gratt.  176.  But  it  may  be  provided  by  statute  that  such 
property  bo  taxed  in  each  county  at  a  rate  proportional  to  the  length  of  the 
road  within  the  county:  Cook  County  v.  Chicago  etc.  R.  R.  Co.,  35  HI.  460; 
Kansas  City  etc.  R.  Co.  v.  Severance,  55  Mo.  378;  Richmond  etc  R.  R.  Co.  v. 
Alaimanee  Commissioners,  84  N.  G.  504.  Under  such  a  statute  it  was  held  • 
that  a  oompany  was  not  taxable  in  a  county  wherein  it  ran  its  cars  over  a 
leased  track:  Cook  County  t.  Chicago  etc.  R.  R.  Co.,  35  111.  460. 

Trust  Profertt  Taxable  at  Trustee's  Residekce.  The  legal  estate  in 
trust  property  being  in  the  trustee,  personal  property  subject  to  a  trust  must 
be  assessed  at  the  trustee's  domicile,  that  being  the  domicile  of  the  legal  owner: 
Latrobe  v.  Baltimore,  19  Md.  13;  People  y.  Albany,  'iO  N.  Y.  154;  CornwaU 
V.  Todd,  38  Conn.  443.  It  is  sometimes  provided  by  statute  that  unless  the 
eesttti  que  trust  is  a  non-resident,  or  the  trust  is  subject  to  other  conditions, 
the  property  shall  be  taxed  at  the  residence  of  the  cestui  que  trust:  Davis  v. 
Macy,  124  Mass.  193;  Oreen  v.  Mm^ford,  4  R.  I.  313.  When,  however,  the 
property  is  taxable  at  the  trustee's  residence,  and  there  arc  two  or  more  trus- 
tees, and  they  reside  in  different  places,  the  property  is  taxed  proportionally 
to  each  at  his  residence:  BalHmare  v.  Stirling,  29  Md.  48;  Appeal  Tax  Court 
V.  Gill,  50  Id.  377;  Hardy  v.  Yarmouth,  6  Allen,  277;  Stiason  v.  Boston,  125 
Mass.  348.  Unless  by  special  statute  the  cestui  que  trust  is  taxable  on  the  trust 
property,  shares  of  stock  held  by  the  trustee  without  the  state  are  not  taxable 
within  it:  Dorr  y.  Boston,  6  Gray,  131.  Of  course,  if  the  property  is  taxed  by 
law  at  its  actual  situs,  the  trust  relation  will  not  render  it  taxable  elsewhere. 

QuARBiAK  AND  WARD.—The  situs  or  domicile  of  the  infant,  and  not  that 
of  the  guardian,  is  effectiye  in  ascertaining  where  the  property  is  to  be  tsxed: 
Mason  y.  Tkurber,  1  B.  I.  481;  School  Directors  v.  James,  2  Watts  &  S.  568; 
B.  C,  87  Am.  Dec  527.    And  at  this  place  the  stock  and  bonds  held  by  th* 
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guardian  for  the  infant's  benefit  will  be  taxed:  Louisville  v.  Sherley  etc.,  80 
Ky.  71.  The  personal  property  may  be  made  taxable  at  the  gnardisn's  resi- 
dence by  statute:  Touaey  v.  BeU,  23  Ind.  423,  427;  BcUdvfin  ▼.  Firtt  Pariah, 
S  Pick.  494. 

Pbopbbtt  of  Dbcedknt,  wuerb  Taxed. — On  the  question  whether  the 
domicile  of  the  executor  or  the  last  domicile  of  the  decedent  is  to  govern  in 
the  assessment  of  taxes  on  the  decedent's  personal  property  yet  undistributedf 
the  cases  conflict.  Some  hold  that  even  though  a  trustee  is  taxable  on  the 
tmst  property  at  his  residence,  an  executor  or  administrator  is  not  a  trustee, 
and  therefore  the  property  till  distributed  is  to  bo  taxed  with  respect  to  the 
last  residence  of  the  deceased:  Comvxill  v.  Todd,  38  Conn.  443;  SiepheM  ▼. 
BooneviUe,  34  Mo.  323.  In  Massachusetts  a  statute  prevails  to  this  effect: 
Hardy  v.  Tarmouth,  6  Allen,  277.  In  Iowa  a  statute  provides  that  the  per* 
■onal  property  of  the  decedent  shall  be  listed  for  taxation  by  the  executor, 
•ad  the  court  held  that  it  must  at  all  events  be  assessed  in  the  oonnty  where 
the  decedent  died,  and  then  in  the  township  of  the  administrator's  or  exeoa- 
tor's  residence:  Cameron  v.  BurUngUm^  66  Iowa,  320.  But  the  courts  of 
many  states  hold,  or  the  states  provide  by  statute,  that  the  personal^  of  tlie 
decedent  be  taxed  at  the  executor's  residenoe,  and  in  that  case,  stoek% 
bonds,  and  choeee  in  action  will  bo  taxed  there:  State  v.  OoUedor  qfNcimdeif, 
80  N.  J.  L.  79;  Johnstm  v.  Oregon  City,  3  Or.  13;  Maiyoreie.  qf  (Miatinr. 
Alexander,  10  Lea,  475.  Bonds  transmitted  to  an  administrator  in  another 
state  for  the  purpose  of  ancillary  administration  are  taxable  there:  SL  LonU 
County  V.  Taylor'e  Adm*r,  47  Mo.  594  Under  the  Massachusetts  statntes^ 
If  the  executor  resides  without  the  state,  the  personal  property  of  an  Inhabi- 
tant can  not  be  taxed  there:  DalUnger  v.  BapeUo,  14  Fed.  Bep.  82;  S.  C,  15 
Id.  434.  An  assessment  should  not  be  made  to  an  executor  having  none  of 
the  personal  property  of  the  deoedent  in  his  possession:  People  t.  K.  T, 
Oom'r,  17  Hun,  203.  As  in  the  case  of  trustees,  when  the  executors  redde 
'  In  different  places,  they  areeach  taxed  proportionally  at  their  respective  resi* 
denoes:  State  v.  Matthews,  10  Ohio  St.  431;  but  see  JoAiuofi  v.  Ortgon  CUy,  8 
Or.  13.  When  a  mortgage  is  not  personal  property,  it  will  not  be  sssssssMs 
to  the  executors,  but  to  the  devisees:  State  v.  Leggett,  40  K.  J.  K  800. 

Pbopkbtt  SuBjaoT  to  Ck^LLATDLAL  lNHiBiTAN(n  Tax.— The  tszation  of 
eoUatersl  Inherltsooes  Is  witiiin  the  power  of  the  legislature.  AproteotioB 
Is  afSorded,  and  the  state  may  tax  the  legatee's  right  of  snocsssion;  Byre  v. 
Jacob,  14  Oratt  422,  43a  Bnt  the  tax  will  be  payable  only  upon  that  part 
ef  the  decedent's  property  situated  within  the  taxing  Jnrisdiotion.  If  the 
decedent  was  domiciled  abroad,  and  his  personal  property  was  abroad,  al- 
thongh  the  legatee  be  within  the  state,  he  will  not  be  sabjeot  to  the  ooUatsfal 
inheritanoe  tsx:  Stater.  Brkn,  4  Jones  Bq.  800;  Commonwealth r.  DvifiM,  IS 
F^  St.  277;  even  thongh  the  testator  die  within  the  taxing  jurisdiotion,  and 
the  property  be  brought  within  it  and  administered  there:  At/tom&y  Oeneral  v. 
Forhee,  2  GL  ft  Fin.  48;  Attorney  Oeneral  v.  Dimond,  1  Cromp.  &  J.  866,  870; 
Attorney  Oeneral  v.  Hope,  8  Bli.  N.  S.  44.  Bat  although  the  testator  be  dom- 
lolled  elsewhere,  upon  the  property  within  the  state  the  collateral  inheritanoe 
tax  falls:  Alvany  v.  Powell,  2  Jones  Eq.  51;  CommowweaUh  v.  Smith,  5  Pa.  St. 
142.  The  principle  of  taxation  with  respect  to  bonds,  stock,  and  choses  in  action, 
as  set  forth  above,  applies  as  well  to  collateral  inheritance  taxation.  Thus 
foreign  stocks  and  bonds  are  sabjeot  to  this  tax  when  held  by  a  resident  tes- 
tator: In  reJSwm,  1  Crompw  &  J.  150, 155;  In  re  Cigala  Settlement,  L.  R.,  7  Ch. 
IMt.,  866;  AUomey  Oeneral  v.  Bouwene,  4  Mee.  ft  W.  171, 100;  Shores  EstaU^ 
10  fk  Stb  68.    On  the  other  hand,  such  property  belonging  to-a  non-rssidsBt 
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testacor  ia  not  so  sabject,  though  the  debt  eyidenced  thereby  be  sitnated 
within  the  state:  CornmontoeaUh^s  Appeal,  14  Rep.  183;  7%omp»m  y.  Advocate 
General,  12  CI.  &  Fin.  17, 20.  The  legacy  duty  imposed  by  the  act  of  congress, 
Jun«)  30,  1864,  c.  255,  sees.  124,  125,  is  confined  to  the  estates  of  persons 
whose  domicile  at  the  time  of  their  death  is  within  the  United  States:  UnUed 
States  V.  HunneweU,  13  Fed.  Rep.  617;  and  see  note  to  this  case,  page  620, 
upon  *' legacy  duty." 

MiSGKLLANSous  Casks — Slavbs,  Cattls. — Slaves  were  taxed  at  the  own- 
str*s  residence:  Green  v.  Alien,  Busb.  L.  228;  Brown  y.  Greer^  3  Head,  685; 
even  though  temporarily  absent  from  the  state:  Commonwealth  v.  ffajfea,  8 
B.  Hon.  1.  But  see  City  Council  y.  State,  2  Spears,  719.  Oattle  are  gener- 
ally taxed  where  they  run  or  graze,  though  the  owner  be  elsewhere:  Staie  v. 
FaUMibwrg^  15  N.  J.  L.  320.  If  they  run  in  two  counties,  he  is  taxable  on  the 
number  running  in  each:  Price  v.  Kramer,  4  CoL  646.  A  statute  taxing  all 
personal  property  in  the  state  on  the  first  of  January  ooyers  cattle  of  a  non- 
resident which  were  within  the  state  for  five  months,  inolnding  the  first  of 
January:  Hofrdeety  v.  Fleming,  57  Tex.  305.  It  is  uncofostitntional  to  tax 
migratory  oattle:  People  v.  Townaend,  56  CaL  633. 

CSarriagOy  horses,  and  driver  (slave)  used  by  a  non-resident  of  a  dty  in  go- 
ing to  and  from  his  business,  and  kept  without  the  dty  limits,  are  not  taxable 
as  property  within  the  city:  City  Council  v.  State^  2  Spears,  719. 

The  legislature,  in  setting  off  one  town  to  another,  may  provide  that  the 
part  so  set  off  shall  pay  its  proportion  of  certain  debts  ci  the  town  from 
which  it  is  separated;  and  for  the  purposes  of  such  an  assessment  it  is  to  be 
considered  as  a  part  of  the  original  town:  Window  y.  MorriU,  47  Me.  411. 

A  provision  for  separate  assessments  in  each  civil  district^  by  the  district 
assessors,  does  not  prevent  the  county  judge,  or  other  officer  required  to  as- 
sess the  omitted  property,  from  assessing  in  gross  the  property  of  the  same 
tax-payer  extending  through  several  districts:  Louimrille  S  NashmUe  B^y  Co. 
V.  StaU^  8  Heisk.  663. 

Thx  pbinoipal  gabs  18  oiTKD  in  Baink  v.  City  qfAJbamy,  11  Ind.  143,  to  tlie 
point  that,  by  statute,  the  methods  of  taxation  by  aitue  are  different  from  that 
€f  the  state,  the  latter  being  allowed  to  tax  only  property  within  theur  limits. 


BoOEBS  V.  EVAHB. 

[8  In>ZAX4«  874.] 
OOKTiTAiici  ov  Land  bt  Duenbamt  Pbndiko  Aoixoh,  exeonted  with  tibe 
odUiudon  of  the  grantee,  to  prevent  the  oolleotion  of  any  judgment  in  that 
action,  will  be -set  aside,  although  the  grantee  paid  fnU  consideration* 

PUBGHABKB  IBOM  FaAUDULKMT  O&AHTDB,  TO   MaKX  DXED  VaUD   agSinst 

the  grantor's  creditors,  mnst  show  not  only  payment  of  an  adequate  oon- 
■Ideration,  bat  also  good  faith  in  the  puohase,  and  no  notice  of  yendoi% 
Ikmndnlent  designs. 

Ebbob  to  the  Deoator  oiiciiit  oourt.    The  cpfniaii  Btiiei  fhs 


J.  &  Socbey,  for  the  plaintiff  in  error. 
Am  Damdmm,  for  the  defendant  in  enoc; 
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By  Oourt,  Boaohb,  J.  This  was  a  bill  in  oliaiioery,  filed  iu 
the  Decatur  cirouit  court  by  William  Evans,  the  complainaat 
below,  against  Thomas  J.  Rogers,  John  Rogers,  and  Robert  Mc- 
Cleary. 

The  material  allegations  in  the  bill  are,  that  Evans,  on  the 
tenth  of  May,  1842,  commenced  an  action  of  slander,  in  the 
Decatur  circuit  court,  against  John  Rogers,  and  on  the  twelfth 
of  November,  1842,  recovered  a  judgment  for  eight  hundred  and 
fifty  dollars  and  costs;  that  during  the  pendency  of  that  suit, 
and  only  a  short  time  before  the  rendition  of  the  judgment,  to 
wit,  on  the  thirteenth  of  October,  1842,  said  John  conveyed  his 
land,  situated  in  Decatur  county,  to  his  brother,  Thomas  J. 
Rogers,  who  lived  in  Boone  county,  for  the  puipose  of  defraud- 
ing the  complainant  and  preventing  him  from  subjecting  said 
land  to  the  payment  of  any  judgment  he  might  obtain  in  the 
slander  suit;  and  that  Thomas  J.  accepted  the  deed  for  the 
purpose  of  assisting  his  brother  in  perpetrating  his  contem- 
plated fraud,  with  a  full  knowledge  of  the  pendency  of  the 
slander  suit. 

The  bill  further  alleges  that  the  defendant  McCleary  pur- 
chased the  land  from  the  said  Thomas  J.  during  the  pendency  of 
this  suit,  with  a  full  knowledge  of  all  the  foregoing  facts,  and 
of  the  fraudulent  designs  of  both  the  other  parties;  that  the  said 
John  had  no  other  property  of  any  desciiption  out  of  which  said 
complainant's  judgment  could  be  made. 

The  prayer  of  the  bill  is,  that  the  conveyances  should  be  set 
aside  a^  fraudulent  and  void,  as  against  the  complainant,  and 
that  the  land  should  be  subjected  to  execution  on  his  judgment. 
The  bill  was  taken  as  confessed  as  to  McCleary.  The  defend- 
ants John  and  Thomas  J.  Rogers  filed  answers  under  oath. 

The  answer  of  John  admits  the  pendency  of  the  slander  suit, 
the  judgment  therein,  his  ownership  of  the  land,  and  his  con- 
veyance to  bis  brother  Thomas  J.,  as  stated  in  the  bill,  and 
that  he  has  no  other  property;  but  denies  the  charges  of  fraud; 
avers  that  at  the  time  of  the  sale  to  his  brother  he  had  no 
apprehension  that  Evans  would  recover  any  judgment  against 
him;  and  insists  that  the  sale  was  made  by  him  iu  good  faith; 
that  the  price  for  which  he  sold  the  land,  seven  hundred  dollars, 
was  its  full  value;  that  his  brother  gave  him  two  notes  for  three 
hundred  and  fifty  dollars  each,  the  one  due  iu  two,  the  other  in 
five,  years  from  date,  on  the  first  of  which  he  entered  a  credit 
at  the  time  of  fifty  dollars,  which  he  owed  his  brother. 

The  answer  of  Thomas  J.  Rogers  denies  all  knowledge  of  the 
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pendency  of  the  slander  suit  at  the  time  of  his  purchase  of  the 
land,  and  allep^es  that  he  gave  full  value,  etc.,  in  the  manner 
and  on  the  terms  mentioned  in  the  answer  of  John  Rogers,  and 
aveis  he  acted  in  good  faith,  without  fraud,  etc. 

The  cause  came  to  a  hearing  on  the  bill,  answers,  default  of 
McClcaiy,  exhibits,  and  depositions,  and  a  decree  was  rendered 
in  the  court  below,  in  accordance  with  the  prayer  of  tho  hill, 
setting  aside  the  conveyances,  and  subjecting  the  land  to  esocn- 
tion. 

There  is  no  question  of  law  involved  in  this  case  which  has 
not  been  settled  by  repeated  adjudications  in  this  court.  Tho 
depositions  are  very  full  and  explicit,  and  abundantly  sus- 
tain all  the  material  allegations  of  the  bill.  They  clearly  eutab- 
lish  that  John  Rogers  executed  the  conveyance  to  his  brother 
for  the  purpose  of  placing  the  land  beyond  the  reach  of  any 
judgment  Evans  should  recover  in  the  slander  suit.  It  is 
equally  clear  that  Thomas  J.  Rogers  was  well  aware  of  the 
pendency  of  that  suit  at  the  time  of  his  purchase,  and  partici- 
pated with  his  brother  John  in  hij  fraudulent  purpose. 

The  counsel  of  the  appellants  insist  that  the  fact  that  Thomas 
1,  agreed  to  pay  the  full  value  of  the  land  rebuts  the  charge  of 
fraud  on  his  part.  There  is  no  satisfactory  evidence  of  the  pay- 
ment of  the  consideration  alleged  to  have  been  agreed  on.  But 
this  is  immaterial.  Even  if  he  had  shown  that  he  had  actually 
paid  a  fair  price  for  the  land,  in  cash,  it  would  not  avail  him. 
For  his  knowledge  of  the  object  of  his  brother  in  making  the 
deed,  and  his  participation  in  the  fraudulent  intent,  render  his 
purchase  voidable  at  the  suit  of  a  creditor.  To  make  the  deed 
of  a  fraudulent  grantor  valid  in  the  hands  of  the  purchaser,  as 
against  the  creditors  of  the  grantor,  it  is  not  enough  for  him  to 
show  that  he  has  paid  an  adequate  consideration;  but  he  must 
show,  in  addition,  that  he  made  the  purchase  in  good  faith,  in- 
nocent of  any  knowledge  of  or  participation  in  the  fraudulent 
designs  of  the  vendor:  Wright  v.  Brandis,  1  Ind.  336;  Basye  v. 
Daniel,  Id.  378;  Sands  v.  HUdreth,  U  Johns.  493. 

The  decree  is  affirmed,  with  costs. 

DAvmsoN,  J.,  being  counsel  for  the  defendant,  took  no  [lart  in 
the  decision. 


GONVSYANOB  TO  AVOID  PaTMKNT  OF  AaTIOIPATSD  JUDGMENT  IS  FraUD- 

inLBMT:  See  QrterY,  Wrightf  53  Am.  Dec.  Ill,  and  eztenaive  note  11.3  1 19. 
The  prindiMJ  ease  is  dted  in  Bishop  v.  Bednumd,  83  Ind.  159,  and  Penning. 
Mmr,  O^i^ioR,  11  Id.  164,  to  the  effect  that  the  word  ''creditor,'*  with  respect 
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to  fnuidnlAiit  ooDTeTUioea,  meuw  more  than  the  holder  of  a  debt  It  meam 
one  having  a  legal  right  to  damages  capable  of  enforoement  by  jndidal  pro* 
oeedingi. 

Full  Gonsidir^tiok  Paid  vor  FaAUBULBcr  CSoHYsrAHcn  kot  Sum- 

dXNT  TO    YaLLDATE    DxKD    UmJESS    AOOOMPAKIKD    WITH   GoOD    FaITH    OH 

Pabt  or  Viudkb:  See  Merry  ▼.  BosMch^  54  Am.  Deo.  434,  and  oaMs 
dted  in  the  note;  Lovny  r,  Pkuon^  23  Id.  140;  Anderton  ▼.  Itoberia^  9  Id. 
235;  Oariand  r.  Bwea,  15  Id.  756;  bnt  aee  Warland  v.  KknberUn,  44  Id.  78& 
The  principal  case  iaoited  to  this  y<antbkB^ffimgY.  TOttm^  12  Ind.  264;  Mn9- 
•dnum  V.  Keni^  83  Id.  458;  Lowry  v.  Hcward^  35  Id.  172.  In  (Miaon  t. 
Lamcocl^  9  Ind.  582,  the  defendant  excepted  to  instmctiona  which  did  not 
require  knowledge  of  the  frand  in  the  pUdntifi^  who  waa  the  porohaaer,  and 
it  waa  held  that  the  defendant,  who  waa  aeeking  to  avcnd  the  oonveyanoe 
on  the  ground  of  fraud,  could  not  complain  of  auch  inatruotiona,  which  were, 
If  at  all  emneoua,  againat  the  plaintiff  and  in  hia  own  favor.  In  Hhttm  ▼• 
Ska/yt  42  Id.  877f  the  courts  in  conmienting  upon  the  principal  caae,  aaid, 
that  although  in  many  caaea  the  fraudulent  deed  ia  found  to  haTs  been  made 
alter  the  oomnMOcenient  of  the  action  the  pendency  of  the  action  oreatea  no 
lim,  and  a  deed  made  for  a  valuable  oondderation  and  in  good  faith  may  bt 
valid  under  anoh  oiraaniatanoea.  Payment  of  full  oonrideration  ioniiahat  • 
ywrompiUnn  of  good  luttiu  Brmm  ▼•  Fmnt^  40  Am.  Deo.  519. 


OASES 


SUPREME  COURT 


ov 
IOWA. 


Gatendeb  v.  Smceh. 

[8  Q.  OBUDra,  849.J 
CkBglflOATl    (HP    PUBGHABS    TBOM    UNITED    StATBS    LAHD  OtIIOB,  IBBUMB 

Prior  to  Patent,  oonvoyB  the  absolute  title,  and  a  patent  gabieqnently 
acquired  relates  back  to  the  date  of  said  certificate. 
One  whose  Lands,  Held  under  Certificate  ov  Pubohabb^  bat  for  which 
the  patent  has  not  been  issued,  are  sold  under  execution,  can  not  set  up 
the  subsequendy  acquired  patent  to  defeat  an  action  brooght  for  the 
possenion  thereof. 

Ebbob  to  Dee  Moines  district  oourt*  The  opmiona  statea  the 
facts. 

Starr  and  HaU^  for  the  plaintiff  in  error. 

Borer  and  Browning ^  for  the  defendant  in  error. 

By  Court,  Obeekb,  J.  An  action  of  right  by  John  Osrender 
against  Jeremiah  Smith  for  the  west  half  of  the  south-east 
quarter  of  section  six,  in  township  sixiy-nine  norths  range  two 
west. 

The  plaintiff  gave  in  eyidenoe  the  duplicate  of  the  register  of 
the  Fairfield  land  office,  which  certified  that  the  land  was  pur- 
chased from  the  goTemment  of  the  United  States,  January  16, 
1840,  by  Jeremiah  Smith.  He  also  introduced  to  the  jury  a 
judgment  of  the  district  court  of  Des  Moines  county,  ren« 
dered  on  the  seventeenth  of  February,  1840,  for  the  sum  of  two 
hundred  and  thirty-four  dollars,  in  fayor  of  Smith  Brothers 
&  Co.,  against  said  Smith.  He  then  read  in  evidence  an  execu- 
tion issued  on  said  judgment,  with  the  lesrj  and  letnzn;  and 

Ml 
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also  a  deed  from  Cameron,  sherifif,  dated  June  18»  1841^  convey- 
ing the  land  in  question  to  James  W.  GnmeB,  by  yirtue  of  said 
execution;  also  a  deed  dated  October  28^  1843,  from* J.  H. 
McKinney,  the  then  acting  sheriff  of  said  county,  which  was 
executed  by  virtue  of  the  same  execution  to  said  Grimes;  and 
also  a  deed  from  said  Grimes  to  the  plaintiff,  dated  May  31, 
1843.  He  also  gave  evidence  to  show  that  Smith  was  in  pos- 
session of  the  land  at  the  commencement  of  the  suit. 

It  appears  that  the  defendant  then  offered  in  evidence,  by 
way  of  defense,  and  to  show  title  in  himself,  acquired  since  the 
judicial  sale  of  the  premises,  a  patent  from  the  United  States 
for  the  land  in  controversy.  The  patent  is  dated  December  1, 
1841.  To  the  introduction  of  the  patent  for  that  purpose  the 
plaintiff  objected,  but  the  court  permitted  it  to  go  to  the  jury 
as  evidence,  and  instructed  the  jury  that  the  patent  shows  the 
legal  title  to  the  land  in  question  was  in  the  defendant  at  the 
commencement  of  the  suit;  and  that  the  legal  title  must  prevail 
over  all  others  in  this  action.  Thereupon  the  jury  returned  a 
verdict  for  the  defendant. 

In  admitting  the  patent  for  the  purpose  specified,  and  in  giv- 
ing the  instruction  to  the  jury,  it  is  contended  that  the  court 
below  erred.  In  deciding  this  case,  it  may  be  well  to  inquire 
what  rights  were  acquired  by  the  execution  purchaser  under 
the  judgment  and  sheriff's  sale.  He  could  acquire  no  greater 
right  than  was  vested  in  the  judgment  debtor.  Before  judg- 
ment was  rendered  i^gainst  him.  Smith  had  purchased  the  land 
from  the  United  States,  and  had  obtained  the  usual  receipt  or 
certificate  of  purchase.  By  this  purchase  he  acquired  all  the 
property  which  the  United  States  had  in  the  land.  There  was 
no  reservation  made.  The  sale  was  unconditional;  the  right  ac- 
quired was  absolute.  All  the  equity,  and  in  fact  the  legal  title, 
passed  from  the  government  to  the  purchaser.  The  govern- 
ment retained  only  the  formal,  the  merely  technical,  legal  title 
in  trust  for  the  purchaser  until  the  patent  issued.  This  view 
is  fully  sustained  in  Carroll  v.  Sctffvrd,  3  How.  441,  460.  In 
that  case  the  court  held  that  '^wliere  the  land  was  purchased 
and  paid  for,  it  was  no  longer  the  property  of  the  United  States, 
but  of  the  purchaser.  He  held  for  it  a  final  certificate,  which 
could  no  more  be  canceled  by  the  United  States  than  a  patent. 
It  is  true,  if  the  land  had  been  previously  sold  by  the  United 
States,  or  reserved  from  sale,  the  certificate  or  patent  might  be 
recalled  by  the  United  States  as  having  been  issued  through  mis- 
take.   In  this  respect  there  is  no  difference  between  the  certificate 
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bolder  and  the  patentee."  This  decision  also  holds  that  the 
land  so  x)urchased  is,  before  the  patent  issues,  real  estate  in  the 
hands  of  the  purchaser;  that  it  descends  to  his  heirs,  and  does 
not  go  to  his  executors  or  administrators;  that  ''in  every  legal 
and  equitable  aspect  it  is  considered  as  belonging  to  the  realty;" 
and  that  such  lands  may  be  taxed  as  real  estate,  ''as  lands 
owned  by  non-residents."  The  opinion  distinctly  declares  that 
lands  which  have  been  sold  by  the  United  States  can  in  no 
sense  be  called  their  property.  So  far  as  the  property  and  the 
rights  of  the  purchaser  are  concerned,  they  are  as  fully  pro- 
tected under  the  certificate  as  they  can  be  under  the  patent. 
Having  once  sold  the  land  by  certificate  to  one,  the  officers  of 
gOTernment  could  not  sell  it  again  and  convey  a  good  title  to 
another,  even  by  patent.  In  reality,  the  purchaser  was  vested 
with  the  entire  ownership  by  his  certificate,  and  therefore  the 
patent  could  not  invest  him  with  any  additional  property  in  the 
land;  it  only  gave  him  better  legal  evidence  of  the  title  which 
he  first  acquired  by  certificate.  When  he  paid  the  purchase 
money  to  the  receiver  of  the  land  office  he  had  performed  on 
his  part  all  that  was  required  by  the  conditions  of  sale  to  perfect 
his  purchase,  and  he  at  once  acquired  all  but  the  mere  evidence 
of  a  technical  legal  title,  which  was  retained  by  the  United  States 
in  trust  for  him  till  the  patent  could  be  issued.  The  purchaser 
could  sell  and  convey  the  land  as  completely  before  he  obtained 
the  patent  as  he  could  after.  And  such  was  the  right  of  Jere- 
miah Smith  to  the  land  in  question,  at  the  time  of  the  sale 
under  the  judgment  execution  and  sheriffs  deed.  The  entire 
subsisting  interest  of  Smith  passed  by  that  sale  to  Grimes  as 
completely  as  if  the  transfer  had  been  by  voluntary  convey- 
ance. 

But  it  is  contended  that  the  legal  title  subsequently  acquired 
by  Smith,  when  he  obtained  the  patent  from  the  United  States, 
did  not  inure  to  the  purchaser  as  it  would  have  done  if  the  con- 
veyance had  been  voluntary.  We  have  already  noticed  that 
Smith's  right  to  the  land,  in  substance  and  in  fact,  resulted  from 
his  purchase,  and  not  from  the  patent  which  was  subsequently 
issued,  and  that  the  patent  was  only  legal  evidence  of  that  right. 
It  follows,  therefore,  that  the  patent  could  not  be  in  conflict 
with  the  right,  but  rather  contributed  to  its  support  and  con- 
firmation. Smithes  property  in  the  land  and  his  right  to  the 
patent,  as  evidence  of  that  property,  were  simultaneously  ac- 
quired by  the  same  purchase.  The  consideration  money  which 
secured  tiie  certificate  gave  him,  at  the  same  time,  a  right  to  the 
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patent.  As  emanations  from  the  i^me  source,  the  relation  be- 
tween them  can  not  be  legitimately  severed.  Thej  come  from 
the  same  purchase,  thej  convey  the  same  property,  contribute 
to  the  same  object,  and  the  one  must  relate  back  and  perform 
the  other.  In  what  respect,  then,  can  they  be  regarded  as  an- 
tagonistic ?  The  fact  that  the  patent  bears  date  long  subsequent 
to  the  certificate  of  sale  is  no  evidence  of  a  subsequent  pur- 
chase. On  the  contrary,  it  purports  to  have  issued  by  virtue  of 
the  prior  sale,  payment,  and  register's  certificate.  There  could 
have  been  no  subsequent  purchase  from  the  government  after  a 
valid  sale,  and  consequently  no  subsequently  acquired  property, 
nor  even  a  subsequent  evidence  of  legal  title,  but  such  as  re- 
lated back  to  the  regular  purchase,  and  must  inure  to  the 
grantee  under  the  sheriff's  deed. 

If  a  patent  issued  to  the  execution  defendant  subsequent  to 
the  sheriff's  sale  could  be  set  up  as  evidence  of  subsequently 
acquired  title  in  such  defendant,  for  the  purpose  of  defeating 
the  sheriff's  deed,  it  is  obvious  that  title  could  not  be  acquired 
by  judicial  sale  of  lands  held  by  a  land-office  certificate,  and  thus 
the  statute  authorizing  the  sale  of  such  lands  would  be  defeated, 
and  execution  purchasers  deprived  of  their  rights.  The  execu- 
tion law,  under  which  the  land  in  question  was  sold,  expressly 
declared  that  lands  under  a  certificate  from  any  land  office 
should  be  subject  to  execution:  Laws  of  1858-9,  p.  197.  It 
was  argued,  and  will  not  be  disputed,  that  a  patent  is  paramount 
to  a  register's  certificate,  and  a  better  evidence  of  legal  title  in 
the  patentee.  But  this  rule  has  no  bearing  upon  the  present 
case.  There  is  no  confiict  between  the  two;  they  establish  the 
same  title.  And  under  the  statute  of  1842,  p.  88,  the  usual  du- 
plicate receipt  of  the  receiver,  or  the  certificate  of  the  register  of 
the  proper  land  office,  is  made  sufficient  jTrima/acie  evidence  of 
title,  or  of  right  of  possession  in  actions  of  trespass,  actions  of 
right,  or  other  actions  at  law  or  equity,  and  such  a  receipt  or  cer- 
tificate is  declared  to  have  the  same  effect  in  establishing  a  pos- 
session at  law  as  is  given  to  a  deed  of  conveyance  or  patent. 
Under  this  statute  a  receipt  or  certificate  is  made  evidence  of 
title  in  an  action  at  law,  and  in  establishing  a  possession  it  has 
the  same  effect  as  a  patent.  Thus  additional  importance  is  given 
to  land-office  receipts  and  certificates  as  evidence  of  legal  title, 
in  which  they  have  the  same  effect  as  a  patent,  and  virtually  vest 
the  conclusive  legal  title  in  the  purchaser  from  the  date  of  the 
certificate. 

But,  independent  of  this  statute,  the  admission  of  the  patent 
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for  the  puiiK>Be  specified,  and  the  mstructions  given  in  relation 
to  it,  were  manifestly  erroneous  upon  the  doctrine  of  relation, 
which  is  clearly  applicable  to  the  case.  This  must  appear  in- 
contestable under  the  rule  in  5  Cruise  on  Real  Prop.  610, 
611,  **  that  all  the  parts  and  ceremonies  necessaxy  to  complete 
a  conveyance  shall  be  taken  together  as  one  act,  and  operate 
from  the  substantial  part  by  relation."  This  "  substantial  part" 
is  recognized  in  Yin.  Abr.,  tit.  Belation,  291,  as  "the  original 
act "  which  is  to  be  preferred,  and  to  this  all  subsequent  acts 
are  to  have  relation.  This  doctrine  of  relation  appears  to  have 
been  often  applied  to  the  adjudication  of  real  actions  by  Ameri- 
can courts.  ' 

In  Johnson  v.  Stagg,  2  Johns.  510,  a  lease  for  nineteen  years 
and  nine  months,  executed  August  1,  1795,  pursuant  to  a  prior 
parol  agreement  for  a  lease  of  twenty  years,  was  considered  as 
relating  back  to  May  1st,  so  as  to  make  valid  a  mortgage  exe- 
cuted by  the  lessee  on  the  sixth  of  May,  1795.  The  opinion  in 
the  case  by  Kent,  C.  J.,  declares  that  a  conveyance  will  in  many 
cases  be  deemed  to  relate  back  to  the  time  when  the  agreement 
for  it  was  concluded,  and  render  valid  any  intermediate  disposi** 
tion  of  the  land. 

In  Jackson  v.  Dickenson^  15  Johns.  809  [8  Am.  Dec.  286],  the 
land  of  A.  was  sold  under  an  execution  at  the  suit  of  B.  on  the 
first  of  March,  and  on  the  tenth  a  mortgagee  of  the  land  filed  a 
bill  of  foreclosure  against  A.  and  B.,  and  on  the  nineteenth  a 
sheriff's  deed  was  executed  to  the  purchaser;  and  it  was  held 
that  the  subsequent  delivery  of  the  deed  was  mere  matter  of 
form,  and  must  have  relation  back  to  the  time  of  sheriff's  sale; 
and  that  the  purchaser's  title  was  acquired  before  the  bill  was 
filed,  and  that  he  might  contest  the  validity  of  the  mortgage  in 
an  action  of  ejectment. 

A  grant  by  the  proprietary  of  Maryland  of  escheat  land  re- 
lates back  to  the  original  grant,  and  where  such  grant  covered 
lands  in  which  he  had  a  reversionary  interest,  it  will  operate  to 
pass  such  interest:  Howard  v.  MoalCy  2  Hor.  &  J.  249. 

It  was  held  in  Jackson  v.  Ramsay^  3  Cow.  75  [15  Am.  Deo. 
242],  that  a  deed  given  by  a  sheriff  upon  a  previous  sale  or  exe- 
cution relates  back  to,  and  in  judgment  of  law  is  executed  at, 
the  time  of  sale. 

This  doctrine  was  also  recognized  in  Jackson  v.  Bvil,  1  Johns. 
Cos.  81;  Case  v.  DeOoes,  8  Cai.  262;  Jackson  v.  Bard,  4  Johns. 
284  [4  Am.  Dec.  267];  Heath  v.  Boss,  12  Id.  140.  The  same  rule 
prevailed  in  Rogers  v.  Brent,  5  Oilm.  578  [50  Am.  Deo.  422].   In 
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that  case  the  judgment  was  recoyered  against  A.  while  he  held 
land  under  his  certificate  of  entiy  from  ihe  United  States.  The 
land  was  sold  on  execution.  iLfter  the  sale,  and  before  the  time 
of  redemption  expired,  A.  assigned  his  certificate  of  entry  to  B., 
who  obtained  a  patent  from  the  United  States,  and  then  oonyejed 
the  land  to  C.  In  ejectment  brought  by  C.  it  was  held  that  the 
sheriff's  deed  related  back  to  the  judgment,  and  made  a  com- 
plete transfer  of  A.'s  title;  that  the  assignment  from  A.  to  B. 
only  passed  the  right  of  redemption,  and  as  this  tight  was  not 
exercised,  the  assignment  to  B.  was  Toid,  and  the  patent  issued 
upon  it  fraudulent,  and  conveyed  no  title  to  the  patentee  against 
the  claimant  under  the  sheriff's  deed. 

The  same  principle  has  been  repeatedly  enforced  in  the  su- 
preme coxurt  of  the  United  States,  and  carried  to  a  much  greater 
extent  than  is  necessary  in  the  adjudication  of  the  present 
case.  In  Stoddard  t.  Chambers^  2  How.  816,  a  concession  was 
made  to  B.  in  1800;  in  1804  B.  quitclaimed  to  IL,  and  in  1805 
H.  quitclaimed  to  S.  The  claim  was  filed  with  the  board  of 
commissioners  in  1808,  and  confirmed  to  B.  and  his  legal  rep- 
reeentatiyes  in  1886.  It  was  held  that  the  legal  title  was  Tested 
in  B.,  and  inured  by  way  of  estoppel  to  his  grantee  and  those 
who  claimed  by  deed  under  him.  And  in  Bissel  t.  FenroBe,  8 
Id.  817,  the  same  principle  was  maintained. 

But  the  case  of  Landes  y.  Brant,  10  How.  848,  broadly 
asserts  the  doctrine  of  relation,  and  clearly  settles  every  point 
raised  in  the  case  at  bar.  In  that  case  a  Spanish  claim  of  land 
was  acquired  by  Glamorgan  under  Dodier,  the  original  claimant, 
by  virtue  of  ten  consecutive  years'  possession  prior  to  Decem- 
ber 20,  1808.  Such  claim  was  authorized  by  act  of  congress. 
Glamorgan  was  entitled  to  a  patent  by  virtue  of  a  certificate 
of  confirmation  made  by  commissioners  November  18,  1811. 
His  petition  for  such  connrmation  was  filed  in  December,  1805. 
In  1808  judgment  was  recovered  against  Glamorgan,  the  claim 
was  sold,  and  a  sheriff's  deed  executed  to  McNair.  It  was  held 
that  the  execution  sale  passed  to  the  purchaser  all  the  title  that 
could  have  passed  from  G.  to  M.  by  a  quitclaim  deed;  that 
'*  applying  the  doctrine  of  relation  and  taking  all  the  parts  and 
ceremonies  necessary  to  complete  the  title  together  as  one  act, 
then  the  confirmation  of  1811  and  the  patent  of  1845  must  be 
taken  to  relate  to  the  first  act;  that  of  filing  the  claim  in  1805. 
On  this  assumption,  intermediate  conveyances  made  by  the  con- 
firmee or  by  the  sheriff  on  his  behalf,  of  a  date  after  the  first 
fubstantial  act,  are  covered  by  the  legal  title  and  pass  that  titl« 
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to  the  alienee.  And  on  this  ground  the  deed  made  by  the 
sheriff  to  McNair  is  valid." 

Under  these  views  and  authorities,  we  think  no  doubt  can  be 
entertained  that  the  court  below  erred  in  admitting  the  patent 
and  in  giving  the  instructions,  as  set  forth  in  the  statement  of 
this  case,  to  defeat  the  sheriff's  deed. 

Judgment  reversed.   . 

"GOVXRNMSNT  PATENT  WILL  KlLATB  TO  OBIOniAL  OxaTDnOATI  of  pUV 

chaae,  and  will  be  held  to  take  effect  from  that  date,  where  raoh  a  oon- 
Straoticm  is  neoeiaary  to  eostain  a  eale  made  by  the  grantee,  or  an  exeoatioii 
■ale of  hii  intereet  in  the  land:"  Note  to  Jaekaon  r.  RaimmMff^  16  Am.  Dia 
854.    In  thia  note  the  dootrine  of  relatian  la  ezhaoatively  tnafeed. 


FkGOOiT  u  Addioeb. 


po.  OasBaB,427.] 

Pmnoir  nr  BQimr  to  havb  Judomxnt  8vt  Aama  iqb  Lack  of  Nomn 
fO  BKrxRDAHT,  and  the  unauthorized  appearance  of  an  attorney  for  him, 
mnst  state  that  the  sum  for  which  the  judgment  was  rendered  was  not 
due  to  the  plaintiff,  or  that  it  operated  oppressively  to  defendant,  and 
that  he  had  a  good  defense  at  law. 

PasmoK  nr  Equitt  to  havb  Judombnt  at  Law  Svt  Asidi  mttst  Show 
that  the  petitioner  has  resorted  to  his  legal  remedy;  viz.,  a  motion  to  set 
aside  the  judgment  in  the  ooort  in  which  it  was  rendered. 

Appbabangb  of  CouiraxL  is  Pbiha  Faoib  Bvidbnob  of  his  ADTHOBirr  It 
so  appear. 

Attornxt  Who  Afpsabs  without  AOTHoairr  is  Liabu  in  damages  to 
the  party  for  whom  he  appears. 

AvPBAL  from  Lee  district  court.    The  opinion  states  the  faeti. 

Diaxm,  for  the  appellant. 

Love  and  Bankin^  for  the  apjiellee. 

By  Oourty  KnnnET,  J.  A  judgment  having  been  rendered  in 
the  court  below  in  favor  of  Addicks,  Van  Dusen,  and  Smith, 
against  Piggott  in  attachment  proceeding,  he  filed  a  petition  in 
chancery  to  set  it  aside,  stating,  among  other  things,  that  no 
service,  actual  or  constructive,  was  ever  made  upon  him;  that 
one  William  McLennin,  a  practicing  attorney  of  the  court,  ap- 
peared vnthout  any  authority  and  filed  a  demurrer,  which  was 
the  only  appearance  in  the  case  on  the  part  of  the  defendant. 
The  petitioner  also  charges  that  the  appearance  of  McLennin 
vras  at  the  especial  instance  and  request  of  the  attorneys  for  the 
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plaintiff,  they  well  knoinng  that  one  Thomas  W.  Claggett  wbb 
the  attorney  for  the  defendant  in  the  said  attachment  prooeed« 
ing. 

The  petition  was  demurred  to,  and  the  following  causes,  among 
others,  specially  assigned:  **  The  petition  does  not  state  that  the 
sum  of  money  for  which  the  judgment  was  rendered  was  not  due 
to  the  plaintiffs,  or  that  the  judgment  operated  oppressiTely 
upon  the  defendant,  or  that  he  had  any  defense  at  law.  The  pe* 
tition  does  not  allege  that  the  "p^rtj  resorted  to  his  legal  rem- 
edy, viz.,  a  motion  to  set  aside  the  judgment,  and  the  petitioner 
has,  and  had,  such  remedy  and  can  avail  himself  of  it/' 

The  demurrer  was  sustained,  and,  as  we  think,  correctly* 
Either  of  the  causes  of  demurrer  is  fatal  to  the  bill.  Before 
the  plaintiff  should  be  permitted  to  set  aside  the  judgment,  it 
was  incumbent  upon  him  to  state  in  his  petition  that  it  was  un* 
just,  and  that  he  did  not  owe  the  amount  for  which  judgment 
was  rendered.  There  is  no  propriety  in  setting  aside  a  judg- 
ment and  opening  the  door  for  further  litigation,  if  the  result 
is  to  be  the  same.  Such  a  proceeding  would  only  delay  the 
creditor  in  the  collection  of  an  honest  debt,  and  be  of  no  pos- 
sible advantage  to  the  debtor. 

If  it  had  appeared  by  the  showing  of  the  plaintiff  that  he  had 
a  meritorious  defense  to  the  claim,  or  any  part  of  it,  and  that 
he  had  been  deprived  of  making  such  defense  by  the  unauthor- 
ized appearance  of  an  attorney,  then,  upon  a  proper  applica- 
tion, the  court  should  have  opened  the  judgment  for  the 
purpose  of  permitting  such  defense.  But  there  is  no  pretense 
of  defense,  or  that  the  judgment  is  not  just,  or  that  it  could  in 
any  manner  be  reduced  upon  a  second  trial.  The  door  of 
equity  is  only  open  to  such  as  have  been  or  may  be  injured,  and 
before  cbancezy  will  take  jurisdiction  the  injuzy  sustained  or 
apprehended  should  be  clearly  set  forth  in  the  petition.  The 
appearance  of  McLennin  as  counsel  is  prima  facie  evidence 
that  he  had  authority  from  the  defendant  to  do  so,  and  before 
his  act  as  counsel  could  be  avoided  it  was  necessary  to  show  in 
the  petition  that  an  injury  resulted  from  such  appearance.  This 
doctrine  is  well  and  ably  settled  in  the  case  of  Denton  v.  Noyes, 
6  Johns.  296  [5  Am.  Dec.  237]. 

But  the  petitioner  having  a  plain  and  adequate  remedy  at 
law,  he  can  not  resort  to  chancezy. 

1.  He  has  a  remedy  against  the  attorney,  and  from  aught  that 
appears,  he  is  able  to  respond  to  all  damages  which  the  plaintiff 
has  sustained  in  consequence  of  an  improper  appearance.     If 
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from  insolyency,  or  other  cause,  an  adequate  redress  could  not 
be  obtained  by  proceeding  against  the  attorney,  and  if  there  ia 
no  other  legal  remedy,  then  a  court  of  equity,  if  the  party  has 
been  injured,  will  afford  relief.  But  as  the  court  below  has  con- 
trol of  its  own  records,  the  party  had  a  right,  within  any  rea- 
sonable time,  while  the  judgment  remained  unexecuted,  and 
while  there  were  no  intervening  rights,  to  appear,  and  on  a 
proper  showing,  have  the  judgment  set  aside. 
Judgment  affirmed. 

General  Rule  is,  that  Equitt  will  not  Bblikve  aoaimbt  Judoment 
at  law,  unleas  defendant  oan  show  he  had  a  good  defense,  of  which  he  was  en* 
tirely  ignorant,  or  unless  he  was  prevented  from  availing  himself  of  his  de- 
fense by  fraud  or  accident  or  the  act  of  the  adverse  party,  unmixed  with 
negligence  or  fault  on  his  part:  BeUamy  v.  Woodson^  48  Am.  Dec.  221;  Strovp 
V.  SuUivan,  46  Id.  389,  and  notes.    See  also  Ccuey  v.  Gregory ,  post,  p.  581. 

Judgment  Which  can  be  Set  Aside  as  Void  in  a  court  of  law,  equity 
will  not  relieve  against:  Armsworihy  v.  Cheshire,  24  Am.  Dec.  273. 

Meke  Appeasance  of  Attobnet  is  Presumptive  Evidence  op  his 
Authobitt  to  so  appear:  Note  to  McAlexander  v.  WrigfU,  16  Am.  Deo, 
98.    See  also  SmaUwood  v.  Norton^  37  Id.  39. 

IiABiLrrT  OP  Attobnet  pob  Ukauthobized  Appxabanob.  See  DemUm  v. 
JVbyei,  5  Am.  Deo.  237»  and  note. 


Sfbott  t;.  Beid. 

(8  a.  Osniix,  489.] 

BnounoM'  kubt  Pubsux  and  be  Wabbanted  bt  Judoxxnt  as  a  geaenl 
rule,  but  misstating  the  date  of  the  jndgment  in  tiie  ezeontioD,  if  it  de- 
scribee and  identifies  it  so  as  to  render  certain  the  authority  upon  which 
it  issued,  is  sufficient  to  invest  the  sheriff  with  authority  to  sell,  and  in  a 
collateral  proceeding  will  sustain  a  sale. 

JiTDOMKNT  POB  CosTS  IN  Pabtition  Pboceedino  is  a  valid  and  subsisting 
judgment,  and  will  support  an  execution  sale.  That  the  parties  had 
sixty  days  within  which  to  pay  said  costs  before  execution  issued,  does 
not  make  the  judgment  conditionaL 

Death  op  Dependant  in  Execution  bepobe  Sale,  where  the  judgment 
was  in  rem  and  a  lien  upon  the  property  sold,  does  not  affect  the  validity 
of  the  sale. 

Judgment  is  not  Such  Contbact  as  is  Contemplated  bt  United  States 
Ck>N8TiTUTioN  in  that  clause  which  provides  that  no  law  shall  bo  passed 
impairing  the  obligation  of  contracts.  Consequently,  where  a  judgment 
is  rendered  prior  to  the  passage  of  the  valuation  law,  and  the  execution  is 
taken  out  under  this  law,  it  must  be  followed  or  the  sale  is  void. 

Law  Rbquibino  Shebipp  to  Sell  Pbopkbtt  at  not  less  than  two  thirds  its 
appraised  value  is  mandatoiy. 
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Ebbob  to  Lee  district  court.    The  opinion  states  the  facts. 
Dixouy  for  the  plaintiff  in  error. 
Reidf  corUra. 

By  Court,  Gbeene,  J.  Action  commenced  hj  H.  T.  Beid 
against  James  Sprott  for  eighty  acres  of  land  on  the  Half-breed 
Tract,  in  Lee  county.  Judgment  for  the  plaintiff.  On  the  trial 
the  plaintiff  gave  in  evidence  the  record  of  the  judgment  of  par- 
tition, and  a  sheriff's  deed  showing  that  the  land  in  question 
had  been  sold  to  him  in  part  satisfaction  of  the  judgment  for 
costs  in  the  partition  suit. 

The  defendant  then  offered  in  evidence  two  executions,  issued 
on  said  judgment  for  costs.  The  alias  execution  was  dated 
June  20,  1844,  and  directed  the  sheriff  to  proceed  without  re- 
gard to  the  valuation  law.  This  execution  recited  the  judgment 
as  rendered  April  7,  1841,  when,  in  fact,  it  was  rendered  at  the 
October  term  of  the  court  in  that  year.  He  then  offered  to 
prove  that  the  execution  defendant  died  before  sale  to  plaintiff, 
and  the  court  sustained  plaintiff's  objection  to  the  introduction 
of  such  proof. 

To  show  his  own  right  to  the  land,  the  defendant  offered  a 
deed  under  an  administrator's  sale  by  an  order  of  court,  dated 
January  8,  1845,  which  deed  was  recorded  subsequently  to  that 
introduced  by  the  plaintiff.  But  the  defendant's  deed  was  ob- 
jected to.  The  court  sustained  the  objection,  and  instructed 
the  jury  that  the  evidence  introduced  by  the  plaintiff  showed 
the  legal  title  to  be  in  him. 

As  several  errors  are  assigned,  upon  points  which  have  al- 
ready been  folly  adjudicated  by  this  court,  we  will  present  those 
only  which  indicate  new  features  for  consideration. 

1.  It  is  claimed  that  the  executions  introduced  by  the  defend- 
ant show  that  the  plaintiff  did  not  acquire  legal  title  under  the 
sheriff's  deed.  The  variance  between  the  date  of  the  judgment 
and  the  date  as  recited  in  the  execution  is  urged  as  sufficient  to 
invalidate  the  sale.  It  is  true,  as  a  general  rule,  that  the  execu- 
tion must  pursue  and  be  warranted  by  the  judgment.  But  the 
variance  complained  of  in  this  instance  is  one  that  might  have 
been  amended.  It  is  one  of  those  irregularities  which  should 
be  regarded  as  voidable  only,  and  we  consider  it  not  enough  to 
invalidate  the  sale  in  a  collateral  proceeding  like  the  present. 
The  execution  so  describes  and  identifies  the  judgment  as  to 
render  certain  the  authority  upon  which  it  issued,  and  that  was 
sufficient  to  invest  the  sheriff  with  power  to  sell.    As  the  vazi* 
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ance  is  fhe  resolt  of  a  mistake  in  the  derk,  whioh  might  haye 
been  amended,  and  as  the  execution  otherwise  identifies  the 
judgment,  it  can  not,  under  the  prevailing  current  of  author!* 
ties,  be  regarded  as  fittal  to  plaintiff's  title:  Humphry  t.  Beewa^ 
1  G.  Greene,  199  [48  Am.  Dec.  870];  Jackwn,  v.  Page^  4  Wend. 
686;  Swan  v.  Saddlemirey  8  Id.  676;  Jackson  v.  Streeter,  5  Cow. 
629;  DoeY.  Rue,  4  Blackf.  263  [29  Am.  Deo.  868];  Doe  y.  Oildati, 
4  How.  (Miss.)  267. 

If  an  execution  varies  or  departs  so  materiaUj  from  the  judg- 
ment upon  which  it  issued  as  to  render  the  identity  or  connec- 
tion uncertain  or  doubtful,  there  would  be  obvious  propriety  in 
regarding  a  sale  under  that  execution  void.  In  the  case  at  bar, 
there  is  no  such  material  variance,  and  hence  the  sale  is  not  void 
on  that  account. 

2.  It  is  objected  that  the  judgment  for  costs,  tmder  which  the 
property  was  sold,  was  not  such  a  valid  operative  judgment  as 
would  authorize  the  execution  and  sale,  but  as  it  is  conceded 
that  the  jurisdiction  of  the  court  was  competent  to  render  the 
judgment  of  partition,  it  must  be  conceded  that  the  powers  of 
the  court  were  equally  competent  to  render  the  judgment  for 
costs.  The  latter  became  a  necessary  incident  to  the  former, 
and  was  expressly  authorized  by  the  partition  law. 

It  is  urged  as  an  objection  to  this  judgment  for  costs,  that  the 
law  and  judgment  itself  required  payment  of  costs  in  the  first 
instance  by  complainant,  and  that  the  judgment  does  not  show 
such  payment.  The  law  provides  that  '*  all  the  costs  of  parti- 
tion shall  be  paid  in  the  first  instance  by  the  petitioners,  but 
eventually  by  all  the  parties,  in  proportion  to  their  interests:" 
B.  S.  462,  sec.  82.  It  was  not  necessary  for  the  judgment 
to  show  that  the  petitioners  first  paid  the  costs.  It  is  enough 
for  us  to  know  that  the  judgment  was  against  those  who  were 
eventually  to  pay  the  cost  in  proportion  to  their  respective  in- 
terests. 

As  the  judgment  was  authorized  by  law,  it  must  be  presumed 
that  all  necessary  fiicts,  preliminary  to  the  judgment,  were  estab- 
lished to  the  saids&ction  of  the  court. 

But  if  true  that  the  petitioners  did  not  in  the  first  instance 
pay  the  cost,  that  fact  would  not  exempt  the  parties  from  event- 
ual payment,  nor  divest  the  court  of  power  to  render  judgment 
against  them,  nor  exempt  their  property  from  its  effects. 

Again,  it  is  urged  that  the  judgment  was  interlocutory  and 
conditional,  and  authorities  are  cited  showing  that  such  judg- 
ments are  objectionable.    We  can  see  no  analogy  between  those 
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authorities  and  the  judgment  under  consideration.  This  was 
the  final  judgment  in  confirmation  of  the  partition.  It  was  ren- 
dered by  a  court  of  competent  authority,  and  awarded  an  exe- 
cution against  such  of  the  parties  as  should  fail  to  pay  the  costs 
within  sixty  days.  The  judgment,  then,  was  not  interlocutory 
or  conditional.  It  was  final  and  absolute.  It  unconditionally 
required  payment  of  costs,  and  unconditionally  awarded  an  ex- 
ecution against  those  who  did  not  pay  their  respective  portions 
within  sixty  days — thus  virtually  granting  a  stay  of  execution 
for  that  time.  It  will  hardly  be  contended  that  a  mere  stay  of 
execution  makes  a  payment  conditional.  We  conclude,  then, 
that  there  is  a  valid  and  subsisting  judgment. 

3.  Did  the  court  err  in  rejecting  the  proof  that  the  defendant 
in  execution  died  before  the  sale?  We  think  not.  The  judg- 
ment for  cost  was  made  a  special  lien  upon  the  property  divided. 
It  was  a  judgment  in  rem,  and  the  land  in  question  was  sub- 
ject to  the  payment  of  the  lien,  whether  the  defendant  was  dead 
or  alive.  Besides,  under  the  laws  of  this  state,  land  is  subject  to 
the  payment  of  debts  before  it  can  descend  to  the  heirs  at  law. 

But  in  any  view  of  the  law,  the  fact  which  the  defendant 
below  proposed  to  prove  could  not  invalidate  the  sale.  He  did 
not  propose  to  show  that  the  defendant  was  dead  at  the  issuing 
and  attestation  of  the  writ.  The  proof  applied  merely  to  the 
date  of  sale,  and  of  course  could  have  no  application  to  the 
time  when  the  execution  issued,  nor  to  the  authority  exercised 
by  the  sheriff  under  the  writ:  Doe  v.  Heath,  7  Blackf.  156;  Er- 
vnn  V.  Dundas,  4  How.  80;  Bleecker  v.  Bond,  4  Wash.  6. 

We  conclude,  then,  that  the  court  was  justified  in  rejecting 
the  proof,  because  it  could  not  affect  the  validity  of  the  sale. 

4.  As  the  valuation  law  was  in  force  at  the  date  of  the  execu- 
tion, and  as  under  that  law  the  sheriff  was  only  authorized  to 
sell  properiy  at  two  thirds  its  appraised  value,  it  is  claimed  that 
the  sale,  having  been  made  without  regard  to  that  law,  was  un- 
authorized and  void. 

The  record  shows  affirmatively  that  the  property  was  not  sold 
under  the  valuation  law;  and  the  question  arises.  Was  the  judg- 
ment under  which  the  sale  was  made  in  any  way  removed  from 
the  provisions  of  that  law?  If  not,  the  sheriff  had  no  authority 
to  sell  the  land  for  less  than  two  thirds  its  appraised  value;  and 
as  the  record  shows  that  he  sold  it  at  a  mere  nominal  price, 
without  regard  to  value  or  valuation,  the  deed  must  be  regarded 
as  absolutely  void.  The  only  question  to  be  decided  in  order 
to  determine  the  application  of  the  valuation  law  to  the  execu- 
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tion  is,  Was  the  judgment  obtained  on  a  contract  made  prior  to 
the  twentieth  of  February,  1843  ?  Laws  of  Special  Session,  1844, 
p.  7.  This  law  was  passed  in  order  to  make  the  valuation  law 
conform  to  the  constitution  of  the  United  States,  by  not  'im- 
pairing the  obligation  of  contracts." 

If  the  judgment  for  cost  was  a  contract  such  as  the  constitu- 
tion contemplates,  a  sale  according  to  valuation  was  not  neces- 
sary. 

According  to  1  Bout.  Law  Diet.  868,  see.  9,  '*  a  judgment  is 
an  express  contract  of  the  highest  obligation."  See  also  Story 
on  Cont.  1,  2;  Dash  t.  Van  Kleeck,  7  Johns.  488  [5  Am.  Dec. 
291]. 

The  authorities  are  conflicting.  Lord  Mansfield  says  that 
"  a  judgment  is  not  a  contract."  In  Pe4i8e  y.  Howard ^  14  Johns. 
479,  the  court  say  that  a  judgment  is  not  a  contract  in  fact. 

But  it  matters  not  how  courts  may  have  viewed  the  analogy 
between  judgments  and  contracts.  It  is  obvious  that  a  judg- 
ment is  not  in  &ct  a  contract;  it  is  not  an  agreement  or  cove- 
nant between  two  or  more  persons;  it  is  not  a  mutual  promise 
upon  lawful  consideration,  creating  mutual  obligations,  either 
executed  or  executory;  it  is  not  an  agreement  between  two  or 
more  to  do  or  not  to  do  a  particular  thing.  A  judgment  may 
be  the  result  of  a  contract,  but  is  not  the  contract  itself. 

A  judgment  or  decree  by  consent  comes  nearer  to  a  contract 
than  any  other;  but  even  such  is  only  the  result  of  an  ante- 
cedent contract,  liability,  or  penalty.  Where  a  contract  is  en- 
forced by  judgment,  it  enters  into  and  becomes  a  part  of  the 
judgment,  but  still  that  judgment  is  not  the  obligation  of  the 
contract,  but  is  the  authorized  power  under  which  those  ante- 
cedent obligations  are  to  be  enforced. 

True,  the  relation  between  a  contract  and  its  consequent 
judgment  is  very  intimate,  and  still  judgments  are  often  ren- 
dered where  no  contract  existed.  Judgments  are  rendered  for 
crimes,  misdemeanors,  and  torts,  and  on  mere  ex  parte  liability. 
It  can  hardly  be  claimed  that  such  judgments  should  be  re- 
garded as  contracts,  and  yet  those  judgments  have  as  much  force 
and  validity  as  those  growing  out  of  contracts. 

A  judgment  is  the  decision  of  the  court  in  a  civil  or  criminal 
proceeding;  it  is  the  determination  or  sentence  of  the  law;  but 
a  contract  is  a  compact  between  two  or  more  persons,  and  hence 
a  judgment  is  not  a  contract  at  law.  It  is  conceded  that  they 
are  not  the  same  in  fact,  but  claimed  that  they  are  so  in  con- 
templation of  law.    But  we  find  no  legal  definition  applicable 
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to  the  one  that  can  designate  the  other.  As  the  same  legal  defi- 
nition can  in  no  instance  be  applied  to  both  terms^  they  can  in 
no  instance  become  conyertible.  They  are  regarded  as  essen- 
tially different  in  business  transactions^  in  legislation,  and  in 
all  adjudications.  In  all  statutes  affecting  them  they  are 
treated  as  entirely  distinct  and  different.  The  one  is  the  result 
of  private  action;  the  other  the  result  of  the  law  as  deter- 
mined by  an  authorized  tribunal.  The  one  is  produced  by  the 
parties  in  interest;  the  other  is  the  determination  of  a  disinter- 
ested person.    The  one  has  to  be  proved;  the  other  proves  itself. 

But  some  judgments  are  more  nearly  assimilated  to  contracts 
than  others.  Where  a  judgment  is  rendered  to  enforce  the  ob- 
ligation of  a  contract,  it  approximates,  but  still  it  is  not  the 
same;  it  does  not  create  this  obligation;  it  only  creates  the  au- 
thority under  which  that  obligation  is  enforced. 

In  a  large  portion  of  judgments  there  is  no  such  analogy;  no 
approximation. 

If  a  judgment  is  not  the  result  of  a  voluntary  contract,  it  can 
not  have  the  same  analogy  as  that  which  is  ordered  to  enforce  a 
contract;  and  hence  the  judgment  in  question  can  have  no  such 
analogy.  This  judgment  was  not  rendered  upon  a  contract.  It 
was  only  for  costs  and  charges  growing  out  of  a  proceeding  in 
rem,  a  proceeding  resulting  from  no  personal  obligation  or  con- 
tract expressed  or  implied.  The  partition  proceeded  from  the 
accidental  relation  of  the  parties  from  their  joint  and  common 
interest  in  the  land,  and  was  the  consequence  of  the  law  upon 
that  relation.  The  costs  were  an  incident  of  the  partition,  and 
the  judgment  for  costs  the  result  of  that  incident,  and  hence  it 
has  no  affinity  to  the  obligation  of  a  contract. 

True,  this  judgment  creates  an  obligation,  but  not  such  an 
obligation  as  comes  within  the  letter  or  spirit  of  the<constitu- 
tion.  It  is  an  obligation  imp'osed  by  law,  and  not  the  obligation 
of  a  contract  made  by  the  parties. 

If  a  judgment  is  a  contract  within  the  protecting  clause  of 
the  constitution,  as  claimed,  then  it  must  follow  that  if  rendered 
under  the  valuation  law  it  would  be  subject  to  its  provisions, 
although  rendered  upon  the  obligations  of  a  contract  made  prior 
to  that  law.  It  would  be  no  less  a  contract  if  rendered  subse- 
quent to  the  passage  of  the  valuation  law,  and  as  the  old  obli- 
gations would  enter  into  and  be  susperseded  by  the  new  judg- 
ment contract,  it  follows  that  this  view  of  the  judgment  would 
impair  those  old  obligations,  and  thus  violate  the  constitution. 

We  can  find  no  decision  that  will  justify  the  position  urged 
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by  defendant  in  error.  There  have  been  many  decisions  in 
the  supreme  court  of  the  United  States  bearing  directly  upon 
this  clause  in  the  constitution,  but  none  of  them  go  so  far  as  to 
make  it  applicable  to  any  other  obligation  than  that  of  a  con- 
tract voluntarily  made  between  parties. 

Bronson  t.  Kirufie,  1  How.  81&,  originated  in  a  mortgage 
contract,  and  the  case  turns  upon  the  principle  that  the 
rules  of  law  and  equity  in  relation  to  mortgages  entered  into 
and  formed  a  part  of  the  contract.  It  refers  particularly  to  the 
laws  in  force  '*  when  the  contract  was  made/'  and  has  no  appli- 
cation to  those  in  force  when  the  decree  was  rendered. 

The  same  principle  prevails  in  MsCracken  t.  Hayward^  2  How. 

eo8. 

In  BaUimore  etc.  B.  B.  Co.  ▼.  NeOni,  10  How.  898,  it  was 
held  that  "it  must  certainly  be  shown  that  there  was  a  per- 
fect investment  of  property  in  the  plaintiff  in  error  by  contract 
with  the  legislature,  and  a  subsequent  arbitrary  divestiture  of 
that  property  by  the  latter  body,  in  order  to  constitute  these 
proceedings  an  act  impairing  the  obligation  of  contract.''  If 
we  adhere  to  that  rule  and  apply  the  analogy  to  transactions 
made  by  individuals,  we  must  arrive  at  the  conclusion  that  un- 
l^s  obligations  are  created  by  contract  within  the  legal  accepta- 
tion of  that  term,  they  are  not  protected  under  the  constitution; 
and  as  a  judgment  creates  no  such  obligation,  it  caa  not  come 
.  within  the  rule,  « 

But  it  is  contended  that  if  a  judgment  is  not  a  contract,  the 
sale  under  the  execution  would  still  be  valid,  even  if  there  was 
no  valuation  as  required  by  statute;  and  authorities  are  cited  in 
support  of  this  position.  We  readily  concede  that  if  the  record 
In  this  case  was  silent  in  relation  to  the  valuation  and  sale  at 
the  price  provided  by  law,  that  it  might  well  be  presumed  the 
officer  had  done  his  duty  and  had  made  a  valid  sale.  But  the 
record  in  this  case  expressly  shows  the  contrary.  It  shows  that 
there  was  no  valuation,  and  that  the  sale  was  not- according  to 
appraisement.  The  statute  inhibits  the  sheriff  from  selling 
property  at  less  than  two  thirds  its  appraised  value.  That  is 
made  an  express  condition  upon  which  depended  the  power  of 
the  sheriff  to  sell.  This  valuation  clause  was  enacted  to  protect 
execution  debtors  from  a  ruinous  sacrifice  of  property.  It 
would  be  subversive  of  that  intentioii,  and  an  outrage  upon  the 
rights  of  such  defendants,  to  decide  that  it  was  not  necessary 
to  sell  the  property  agreeable  to  the  valuation  required  by  law. 

That  this  matter  of  valuation  under  such  a  law  is  not  mfixelj 
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directory,  but  a  question  of  power  on  which  depended  the 
Yaliditj  of  the  sale,  is  abundantly  shown  by  the  authorities: 
Qantiey  v.  Ewing,  3  How.  707;  Collier  t.  Stanbrough,  6  Id. 
21;  Erwin  y.  Lowry,  1  Id.  183;  Eddy  v.  Knap,  2  Mass.  154; 
Waiiams  v.  Amory,  14  Id.  28;  LUybcy  v.  Gopp,  3  N.  H.  46;  Bar- 
risoh  V.  Doe,  2  Blockf.  1;  J^rarw  v.  Landon,  1  Gilm.  307. 

As  the  record  in  this  case  shows  that  the  property  in  question 
was  sold  at  a  mere  nominal  price  without  regard  to  Taluation, 
and  as  the  judgment  was  not  rendered  upon  the  obligation  of  a 
contract,  we  conclude  that  the  court  erred  in  deciding  the  legal 
title  to  be  in  the  plaintiff  below. 

Judgment  reversed. 

Varianos  07  ExBOunoN  ntoM  Judgment  does  not  make  the  ezeoa* 
tion  an  abaolute  nullity:  McCoUum  ▼.  Hubbert,  48  Am.  Dec  56,  and  not% 
where  other  oases  in  this  series  are  referred  to;  see  also  Bigg  v.  Cook,  46  Id. 
462;  Freeman  on  Executions,  sec.  43.  "An  elegit  bearing  teste  in  the  defend- 
ant's life-time,  may,  after  his  death,  be  extended  on  his  real  estate,  and  th* 
same  is  tme  of  any  other  writ  so  ietUed  which  may  be  employed  to  make  real 
estate  answerable  for  defendant's  debt:"  Freeman  on  Bxeoutions,  sea  87. 
Conrts  have  generally  held  that  a  failure  on  the  part  of  the  sheriff  to  hava 
property  appraised,  when  the  law  required  it,  rendered  the  sale  Toid:  Free- 
man on  Executions,  sec.  284. 

It  Sbbms  that  Jttdomsht  is  not  Contraot;  for  "in  order  to  prove 
that  a  judgment  is  in  the  nature  of  a  contract  we  must  supply  two  of  tSe 
three  essentials  of  each  contract  by  implication,  and  the  third  by  some  means 
not  yet  discovered:"  Freeman  on  Judgments,  sec.  4  Nor  is  a  judgment 
such  a  "  contract,  express  or  imj|)ied,  for  the  payment  of  money  "  within  the 
statute  requiring  such  actions  on  contracts  to  be  brought  in  the  name  of  the 
party  really  interested,  and  an  assigned  judgment  may  be  sued  for  in  the 
name  of  the  original  plaintiff  or  his  personal  representatives:  Woolk  v.  EUr- 
Un,  3  Alb.  L.  J.  1. 

Thb  prdtoipal  0A8B  IB  oiTBD  in  Dton  V.  Ooddard,  18  Iowa,  205,  to  tha 
point  that  if  an  execntioQ  describes  the  judgment  saffioientiy  to  show  the 
authority  upon  which  it  is  issued,  it  is  spffiotent  to  invert  the  iheriiT  with 
power  to  sell,  and  the  sale  will  not  be  void. 
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Jones  v.  Walker. 

(13  B.  Moiraox.  16S.) 

(hn  Who  Prktbmts  Pbrformanck  or  Happbicino  op  CoNnmov  Pbbcb- 
DBNT,  upon  which  his  liability,  by  the  terms  of  a  ooDtnot»  if  made  U 
depend,  can  not  avail  himself  of  its  non-performanoe. 

Liability  upon  Conditional  Contract. — A.  instituted  rait  to  hare  a  oer« 
tain  contract  rescinded,  and  agreed,  for  a  consideration,  to  pay  B.  a  cer* 
tain  sum  when  such  rescission  was  obtained.  A.  afterwards  oompro- 
mised  the  suit,  and  prevented  the  rescisnon  of  the  oontraot.  Heldf  thai 
he  was  liable  to  B. 

Ebror  to  Baih  circuit.    The  opinion  states  the  fiusts. 

Apperson,  for  the  plaintiff. 

Cord  and  Walker  ^  for  the  defendant. 

By  Court,  Hibb,  J.  J.  B.  Jones  purchased,  bj  executory  con* 
tract,  from  Isaac  Gray,  two  hundred  and  sixty-one  acres  of  land, 
at  the  price  of  sixty  dollars  per  acre,  ten  acres  of  which  Jones 
then  sold  to  James  E.  Walker  for  sixty-five  dollars  per  acre, 
which  was  paid,  and  a  bond  for  the  conveyance  was  deHyered  to 
Walker.  Afterwards,  Jones  being  pressed  by  judgment  and 
execution,  for  a  large  balance  of  the  purchase  money  due  to 
Gray,  institutes  a  suit  in  chancery  to  rescind  his  contract,  al- 
leging that  the  title  was  defectiye.  Gray  having  died,  his  rep- 
resentative and  heirs,  made  defendants  in  Jones'  bill,  answer, 
and  resist  the  rescission,  partly  on  the  ground  that  Jones  had 
put  it  out  of  his  power  to  restore  the  two  hundred  and  sixty- 
one  acres  of  land  sold  to  him  by  the  sale  of  the  ten  acres  to 
Walker.    In  this  state  of  case,  Jones,  bj  the  advice  of  his 
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counsel,  applied  to  Walker  as  a  friend  and  neighbor  to  make  a 
resale  of  the  ten  acres  to  him  in  order  that  he  should  be  enabled 
thereby  to  tender  back  the  whole  of  the  land  which  he  had 
bought  of  Gray,  and  place  the  parties  in  statu  quo.  Walker 
agreed,  for  Jones'  accommodation,  to  let  him  have  the  ten  acres 
back  again  at  the  same  price,  of  sixty-fiye  dollars  per  acre,  which 
he  had  previously  paid  Jones  for  it,  Jones  having  represented 
that  it  was  necessaiy  for  him  to  get  back  the  land  to  procure  a 
rescission  of  his  contract  with  Gray,  and  if  Walker  would  let 
him  have  it  he  could  certainly  succeed  in  that  object.  A  written 
contract  was  then  executed  between  the  parties,  to  the  effect 
that  '*  for  and  in  consideration  of  the  sum  of  foriy  dollars  per 
acre,  paid  by  said  Jones,  the  said  Walker  sells  the  same  said 
land,  mentioned  above,  back  to  said  Jones,  and  binds  himself 
to  have  reeonveyed  or  return  to  said  Jones  his  bond  for  the 
title  to  the  same.  It  is,  however,  agreed  that  if  the  said  Jones 
obtains  a  '  rescindation '  of  the  contract  of  purchase  from  said 
Gray,  in  relation  to  the  land,  of  which  this  is  a  part,  then,  in 
that  case,  the  said  Jones  is  to  pay  to  said  Walker  twenty-five 
dollars  per  acre  more,  for  the  ten  acres  of  land  hereby  sold  to 
him.     Witness  our  hands,  this  twenty-ninth  of  April,  1842/' 

The  defendant,  Jones,  notwithstanding  he  had  thus  procured 
from  Walker  his  ten  acres  of  land,  subsequently,  on  the  twenty- 
third  of  July,  1844,  entered  into  a  compromise  with  Gray's 
heirs  and  representatives,  by  which,  in  consideration  of  indulg- 
ence extended,  and  a  considerable  abatement  of  the  total  amount  of 
purchase  money  and  interest  due,  he  agrees  to  take  the  land  and 
risk  the  title,  and  wholly  abandons  his  suit  for  a  rescission  of 
the  contract  of  purchase,  which  was  consequently  afterwards 
dismissed. 

Jones  then  refused  to  pay  to  Walker  the  additional  twenty* 
five  dollars  per  acre,  and  insists  that  as  his  suit  was  compro- 
mised and  dismissed,  though  done  by  himself  without  the  consent 
of  Walker,  he  had  legally  discharged  himself  from  responsibility, 
because  the  precedent  condition,  upon  the  happening  of  which 
he  was  to  pay,  had  not  occurred  or  been  performed,  though 
its  occurrence  or  performance  was  prevented  by  his  own  act. 

James  E.  Walker  assigned  this  contract  to  James  0.  Walker, 
who,  by  the  transfer  obtaining  only  the  equitable  right  thereto 
(inasmuch  as  it  was  not  legally  assignable),  institutes  this  suit 
in  chancery  against  the  assignor  and  Jones  to  recover  what  ia 
justly  due  to  him  under  said  agreement  and  hj  reason  of  tlM 
facts  stated. 
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The  circuit  court  rendered  a  decree  in  favor  of  the  complain- 
ant for  fiftj-8eTen  dollars  and  foriy-six  and  two  thirds  cents,  with 
interest  from  the  twenty-third  of  July,  1843,  the  date  of  the 
compromise  agreement,  untQ  paid,  and  costs  of  suit,  arriying  at 
that  precise  sum  by  assuming  that  Jones  had  gained  by  his  com- 
promise &ve  dollars  and  seyenty-four  and  two  thirds  cents  per 
acre  for  each  acre  of  the  land  he  had  purchased  from  Gray, 
including  the  ten  acres  which  he  had  purchased  from  complain- 
ant's assignor,  and  by  multiplying  the  gain  per  acre  by  ten. 
From  this  decree  Jones  has  appealed  to  this  court,  and  assigns 
for  error  that  the  decree  should  haye  been  in  his  favor.  The 
complainant  has  filed  cross-eirors,  and  contends  that  the  court 
erred  in  refusing  to  allow  him  two  hundred  and  fifly  dollars, 
the  full  price  for  the  ten  acres  of  land,  and  in  failing  to  recog- 
nize and  giye  him  the  benefitof  his  lien  upon  the  land  to  seoura 
the  payment  of  the  sum  decreed. 

It  is  a  general  principle  of  law  that  he  who  himself  prevents 
the  haiypening  or  performance  of  a  condition  precedent,  upon 
which  his  liability,  by  the  terms  of  the  contract,  is  made  to  de- 
pend, can  not  avail  himself  of  his  own  wrong  and  relieve  him- 
self from  his  responsibility  to  the  obligee,  and  shall  not  avail 
himself,  to  avoid  his  liability,  of  a  non-performance  of  such  pre- 
cedent condition,  which  he  has  himself  occasioned,  against  the 
consent  of  the  obligee.  The  opinions  delivered  by  this  court  in 
the  case  of  MarshaU  v.  Craig,  1  Bibb,  883-896  [4  Am.  Dec.  647], 
and  in  the  case  of  Majors  v.  Hickman,  2  Id.  217,  fully  recognise 
and  approve  this  principle,  and  apply  it  to  cases  of  decidedly 
inferior  merit  to  the  one  now  under  consideration. 

In  each  of  those  cases  it  is  assumed  that  the  defendants  had, 
by  their  own  acts,  without  the  consent  of  the  covenantees,  pre- 
vented the  performance,  by  the  plaintiffs,  of  a  precedent  condi- 
tion, upon  which  the  liability  of  the  defendants  depended,  and 
the  defendants  are  made  liable  for  the  whole  sum  agreed  to  be 
paid,  without  any  abatement  whatever,  although  the  perform- 
ance of  the  conditions  precedent,  as  prevented  by  the  defend- 
ants, relieved  the  plaintiffs  themselves  from  the  burden  of  per- 
forming those  conditions,  which  otherwise  they  would  have 
been  required  to  perform^  at  the  cost  of  perhaps  considerable 
labor  and  money,  before  their  right  to  recovery  would  be  avail- 
able. In  the  present  case,  the  whole  consideration  of  the  agree- 
ment, the  ten  acres  of  land,  had  been  executed  and  passed  from 
the  complainant  to  the  defendant,  and  the  complainant  had  no 
further  duty  to  perfonn,  money  to  pay,  or  aerrioe  to  render,  in 
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order  to  entitle  him  to  the  additional  twentj-fiye  dollars  per 
acre;  and  his  right  to  that  waa  made  to  depend  upon  a  contin- 
gency or  condition,  the  occurrence  of  which  depended  in  no 
degree  npon  his  own  action  or  volition,  but  upon  the  action  or 
decree  of  a  court  of  justice,  to  be  rendered  in  a  suit  in  which 
the  defendant  Jones  was  the  party  complainant;  and  which 
action  and  decree,  and  therefore  the  happening  of  the  contin* 
gency,  was  rendered  impossible  by  the  act  of  Jones  himself, 
whose  suit  was  dismissed  as  the  result  of  a  compromise  agree- 
ment made  by  him  without  Walker's  consent. 

In  the  first  case  referred  to,  the  plaintiff  Oiaig  was  prevented, 
and  as  a  consequence  relieved,  from  purchasing  in  and  quieting 
an  outstanding  claim  to  land  sold  to  the  defendant,  which  he 
contracted  to  do  as  a  precedent  condition  to  the  payment  of  a 
certain  amount  of  purchase  money  to  be  made  by  the  defend- 
ant, by  the  defendant's  having,  within  the  period  allowed  to 
the  plaintiff,  purchased  in  and  quieted  the  claim  himself;  yet, 
it  was  decided  that  the  plaintiff  should  recover  the  whole 
amount  of  the  purchase  money,  without  auy  abatement  of  the 
amount,  although  he  had  been  relieved  from  the  duty  of  pur- 
chasing himself  the  outstanding  claim  by  the  defendant  him- 
self. In  the  other  case,  it  was  decided  that  an  attorney  who 
had  been  relieved,  by  the  absconding  of  the  defendant,  who 
lay  under  a  prosecution  for  felony,  from  the  duty  of  attending 
to  his  defense,  and  prevented  from  performing  the  condition 
precedent  upon  which  his  fee  was  payable — ^to  wit,  that  the  de- 
fendant should  be  acquitted  and  discharged  from  the  prosecu- 
tion— ^was  entitled  to  recover  the  whole  amount  of  such  fee 
without  abatement. 

Even  if  the  court,  now,  should  not  be  inclined  to  give  to  the 
principle  of  law,  as  stated,  as  broad  an  application  as  in  the  case 
of  MarshaU  v.  Craig  or  Majors  v.  ^ckmany  mipra^  yet  it  is  con- 
sidered that  it  has  an  appropriate  application  to  the  case  under 
consideration,  which  presents  more  meritorious  claims  to  the 
full  benefit  of  the  rules  stated  than  either  of  the  oases  referred 
to.  Wherefore,  the  decree  of  the  circuit  court  is  reversed  upon 
the  cross-errors,  and  cause  remanded,  with  direction  that  a 
decree  be  rendered  in  favor  of  the  complainant  for  the  sum  of 
two  hundred  and  fifty  dollars,  with  six  per  cent,  interest  from 
the  twenty-third  of  July,  1844,  the  date  of  the  compromise, 
until  paid,  and  his  costs  of  suit;  and  if  not  paid  upon  a  day 
given,  that  the  complainant  have  his  lien  enforced  upon  the  ten 
acres  of  land. 


June,  1852.]  McCulloch  v.  Scott.  561 

If  Perioricangb  ot  Obuoation  is  Frevbntbd  by  one  of  the  parties  to  a 
covenant,  the  party  bound  to  perform  is  thereby  excneed:  Marshall  v.  Craig^ 
4  Am.  Deo.  647.  So  if  the  obligee  is  the  canae  of  the  non-performanoe  of  a 
ooTenant,  the  obligor  ia  thereby  diacharged:  Kennedy  v.  Keimedyt  5  Id.  629; 
Me  alao  D^  v.  Dax,  24  Id.  137. 


MoGtjlloch  v.  Soott. 

(18  B.  XOMBOS,  173.] 

I'AJirT  WuBiNo  TO  RnomD  Sale  ot  Jack,  tob  Itkaud,  bt  Tenderino 
him  back  to  the  seller,  moat  do  so  abeolntely,  by  leaving  him  in  the 
seller's  stable  or  npon  his  premises,  and  must  not,  after  the  seller's  re- 
fusal to  accept  him,  take  him  home  and  use  him  as  his  own. 

One  whose  Tender  of  Chattel  fob  Purpose  of  Rescinding  Sale  n 
Refused,  and  who  takes  it  back  and  uses  it  as  his  own,  thereby  waives 
the  benefit  of  hia  tender,  and  his  remedy  is  an  action  at  law  for  damagea. 
In  snoh  a  case  his  bill  for  a  rescission  must  be  dismissed  without  prejudice 
to  snoh  action. 

Afpbal  to  Montgomezy  circuit.    The  opinion  states  the  facta. 

HoMlengg,  for  the  appellants. 

Appersorif  Farrow,  and  Peters,  for  the  appellees. 

By  Court,  Marshall,  J.  Without  expressing  any  opinion 
upon  the  question  of  fraud  involved  in  this  case,  we  are  of 
opinion  that  the  complainants  were  not  entitled  to  a  decree  re- 
scinding their  purchase  of  the  jack,  and  were  therefore  entitled 
to  no  relief  on  their  bill.  If  there  was  a  fraud,  as  alleged,  iu 
the  sale  of  the  jack  to  them,  and  if  they  tendered  back  the  ani* 
mal  in  due  time,  as  alleged,  and  if  they  might  thus  have  re- 
scinded their  purchase  and  entitled  themselves  to  a  restoration 
of  the  notes  executed  for  the  purchase  money,  notwithstanding 
Scott's  refusal  to  rescind,  still,  as  they  took  the  jack  home  after 
the  refusal,  and  used  him  as  their  own,  and  put  him  to  a  number 
of  mares,  and  did  not  merely  take  core  of  him,  it  seems  to  us 
that  they  waived  or  lost  the  benefit  of  tbcir  tender,  and  made 
the  jack  their  own,  with  the  right  only  of  suing  for  such  dam- 
ages as  they  may  have  sustained  by  the  fraud,  if  one  was  prac- 
ticed on  them  in  the  sale. 

If  when  the  tender  was  made  the  complainants  had  a  right 
to  rescind  the  contract  for  fraud,  they  might,  notwithstanding 
the  refusal  of  Scott  to  rescind,  have  left  the  jock  in  his  stable 
where  they  had  placed  him,  and  have  stood  upon  their  right  of 
rescission,  or  they  might,  notwithstanding  their  tender,  have  re* 
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biken  or  retained  the  jack.  Their  tender,  if  they  had  a  right 
then  to  rescind  at  their  option,  was,  though  refused,  a  rescis- 
sion, if  they  chose  to  consider  it  so.  They,  however,  were  not 
concluded  by  it,  but  had  a  right,  at  their  election,  either  to 
stand  by  the  tender  and  rescission,  or  submitting  to  the  refusal 
to  hold  on  to  the  property  and  the  purchase,  and  claim  damages 
only  for  the  fraud.  They  could  not  retain  the  jack  as  their 
property  and  at  the  same  time  rely  upon  the  previous  tender  as 
a  rescission;  nor  could  they,  at  their  own  will,  reserve  the  right 
to  elect  between  these  alternatives  at  a  future  time.  By  leaving 
the  jack  upon  Scott's  premises,  they  would  have  demonstrated 
unequivocally  their  determination  to  abide  by  the  tender  and 
resoind  the  contract,  and  they  could  not  afterwards  have  xe« 
claimed  the  animal  against  the  consent  of  Soott.  But  when, 
upon  the  refusal  of  their  tender,  they  took  the  jack  away  vrith- 
out  intimating  that  they  considered  the  purchase  as  rescinded, 
or  meant  to  insist  upon  their  tender,  and  that  they  took  the 
jack  merely  to  prevent  his  suffering  or  being  injured  by 
neglect,  the  transaction  assumes  the  appearance  of  a  mere 
proposition,  which,  being  refused,  is  withdrawn  or  disrogarded. 
And  as  Scott,  after  rejecting  the  tender  and  permitting  the  jack 
to  be  taken  aveay  vrithout  explanation  or  reservation,  could  not 
have  reclaimed  him  on  the  next  day  or  at  the  end  of  a  month, 
so  the  other  party,  after  submitting  to  the  rejection  of  their 
tender,  and  after,  veithout  explanation  or  protest  or  necessity, 
taking  the  animal  back  and  putting  him  to  service  as  if  he  vrere 
their  own,  could  not,  at  any  definite  period,  go  back  to  their 
tender  and  claim  that  the  purchase  was  thereby  rescinded;  that 
they  had  been  keeping  and  using  Scott's  jack,  and  that  they 
were  not  bound  to  pay  for  him.  If  they  could  do  this  at  the  end 
of  seven  weeks,  they  might  do  it  at  any  time  within  five  years. 
We  think  a  purchaser  is  not  allowed  thus  to  speculate  on 
events,  by  silently  or  even  openly  reserving  the  right,  at  his 
own  option,  of  considering  the  contract  as  rescinded  or  not 
rescinded  by  his  tender.  In  the  present  case,  it  does  not  appear 
that,  from  the  time  of  Scotfs  refusal  up  to  the  commencement 
of  this  suit,  which  was  an  interval  of  seven  or  eight  weeks,  the 
complainants  had  ever  claimed  or  asserted  that  the  contract  was 
rescinded,  or  that  the  jack  was  not  their  property;  on  the  con- 
trary, they  treated  him  as  their  own,  and  instead  of  placing  him 
in  the  hands  of  a  farrier,  or  having  him  treated  for  alleged  dis- 
ease, they  put  him  to  a  service  by  which  he  might  have  been 
and  probably  v^as  injured. 
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Upon  tlie  whole,  therefore,  we  are  of  opinion  that  they  can 
not  rely  upon  their  tender  as  a  rescission  of  their  purchase,  but 
that  if  defrauded,  as  they  allege,  they  can  only  recover  damages 
for  the  fraud.  And  as,  according  to  the  well-settled  doctrine  upon 
the  subject,  the  court  of  equity  will  only  interpose  in  such  cases 
to  effectuate  a  rescission  of  the  contract,  and  will  not  entertain 
a  bill  for  the  recovery  of  damages  when  there  has  been  no 
rescission,  or  nothing  entitling  the  purchaser  to  it,  but  will 
leave  him  to  his  legal  remedy ^  which  is  not  only  adequate  but 
peculiarly  appropriate,  it  follows  that  the  bill  should  have  been 
dismissed,  not  absolutely,  but  without  prejudice.  As  the  court 
could  not  have  given  relief,  if  satisfied  that  a  fraud  had  been 
committed  as  alleged,  it  should  not  have  undertaken  to  decide 
absolutely  that  there  was  no  fraud,  and  by  an  absolute  dismissal 
of  the  bill  have  defeated,  or  at  least  obstructed,  the  resort  to  the 
appropriate  forum.  Wherefore,  the  decree  dismissing  the  bill 
"absolutely  is  reversed,  and  the  cause  is  remanded,  with  direc- 
tions to  dismiss  the  bill  without  prejudice  to  the  remedy  at  law. 


FtLJLW  nr  Salb  of  Chattsl  does  not  bar  a  recovery  od  a  note  given 
for  the  price,  nnleas  the  vendee  retnma  the  article  on  dieoovering  the  frand, 
or  ehowe  it  to  be  entirely  worthlees.  Vendee  can  not  retain  the  prqp- 
.erty  and  treat  the  sale  as  void:  Burton  v.  Stewart,  20  Am.  Dec.  092,  and  note. 
So  a  party  deceived  in  a  contract  of  sale  may  rescind,  but  in  order  to  do  so 
in  nich  a  manner  that  he  may  recover  the  consideration  money,  he  most  give 
the  vendor  notice  within  a  reasonable  time  of  the  cause  of  the  resdanon,  and 
tender  a  return  of  the  property  if  within  his  power:  Fowler  v.  WiUiamSf  4  IiL 
579.  A  purchaser  who  wonld  rescind  a  sale,  and  recover  back  the  consider*- 
tioD,  mnst  place  the  vendor  in  the  same  situation  as  he  was  before  the  sale: 
Bcrrtkins  v.  Bevan,  23  Id.  101,  note.  But  in  a  warranty  sale  conditioned  to 
return  the  articles  upon  a  breach  of  the  warranty,  an  offer  to  return  is  equiv- 
alent to  an  acceptance  by  the  vendor;  the  sale  is  thereby  rescinded,  and  the 
vendee  may  maintain  an  action  for  money  had  and  received,  or  defend  an 
action  brought  for  the  purchase  money:  AUtn  v.  AnderwHf  30  Id.  197. 

Fob  Full  Discussion  op  What  Amounts  to  BisoiasiON,  and  when  the 
light  to  rescind  may  be  exercised,  see  Mamtm  v.  Bcwei,  43  Id.  661«  and  nofea. 
See  also  1  Wharton  on  Ckmt,  sea  282  et  seq. 
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[iSB.XoiiaoB,ai9.] 

Nkw  Tbial  will  not  b£  Gbantxd  on  Aooount  of  Evidkngb  Duoov- 
nucD  after  the  defendant  had  closed  his  evidence  but  before  his  case  was 
submitted  to  the  jury.  Defendant  ought  to  have  moved  the  court  to 
suspend  the  argument  and  let  him  offer  the  evidence  at  the  time  it 
discovered. 
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KXW  TKIAL  will  not  BX  ObAHTBD  VOR  NxWLT  DnOOVSRSD  EyIDSV CB  if 

the  applicant  has  been  guilty  of  negligence  in  not  sooner  discoTering  and 
prodnoing  it. 

Nbw  Trial  ouobt  kot  to  be  Awarded  to  Permit  Pastt  to  offar  evi- 
dence, unless  it  appears  that  snoh  eridenoe,  if  reoeiyed  at  the  former 
trial,  onght  to  or  might  have  changed  the  rasnlt. 

EzEMPLAKT  Damaqes  may  be  awarded  in  actions  upon  the  case  as  well  as  in 
actions  of  trespass. 

PROFRIBTOBS  OF  DrUO  StORE  ARE  ANSWERABLE  VOR  ACT  OF  THEIR  ClERX, 

whether  done  through  ignorance  or  by  design,  and  whether  with  or 
without  their  knowledge^  whereby  he  intennizes  a  poisonoos  drug  in 
compounding  a  prescription  for  a  customer,  whereby  the  latter  suffers 
injury. 
Drcooist'b  Dutt  is  to  bo  QaAUFT  Htmbkij,  or  to  employ  those  who  ace 
so  qualified,  to  attend  to  the  business  of  componndingand  vending  dmgs 
and  medidnes,  that  one  drug  may  not  be  sold  for  another,  and  so  that 
when  a  prescription  is  presented  to  be  made  up  none  but  the  proper  med- 
icines shall  be  used  in  mixing  and  compounding  it.  If  his  customer  is 
injured  by  the  mistake  ol  the  druggist  or  his  cHetk  in  using  one  drug  for 
another,  the  druggiit  is  not  exonerated  becanse  due  and  reasonable  or 
even  extraordinary  or  unusual  cars  and  diligence  were  used. 

Appeal  from  Kenton  curonii.    The  opinion  Etatee  the  faote. 

Harlan  and  CaUender,  for  the  appellants. 
Moar  and  SpiUman,  for  the  appellee. 

By  Conrt,  HmB,  J.  John  Hollenkemp  sued  William  T.  Fleet 
and  Samuel  P.  Semple,  partners  in  the  bnsiness  of  vending 
drugs  by  retail,  in  an  aotion  upon  the  case^  for  having,  through 
negligence^  permitted  a  portion  of  the  poiaonons  drug  called 
"  cantharides "  to  be  intermingled  with  some  snakeroot  and 
Peruvian  bark  which  he  had  purchased  at  their  drug  store,  and 
which  he,  being  then  indisposed,  by  the  advice  of  his  physi- 
cian, had  taken  as  medicine  for  bis  restoration,  not  knowing 
that  the  poison  had  been  mixed  with  the  bark  and  snakeroot, 
and  that  in  consequence  he  had  been  made  very  sick,  endured 
gi*eat  suffering,  'psin,  and  agony,  and  that  his  health  had  been 
thereby  permanently  injured.  The  defendants  appeared,  and 
pleaded  not  guiliy.  There  was  a  trial,  verdict,  and  judgment 
against  the  defendants  for  one  thousand  one  hundred  and  forty- 
one  dollars  and  seventy-five  cents  damages,  and  costs  of  suit. 

The  defendants  moved  the  court  to  set  aside  the  verdict  and 
judgment,  and  to  grant  them  a  new  trial,  upon  various  grounds, 
which  may  be  all  summed  up  and  stated  as  follows: 

1.  Because  of  the  discovery  of  important  evidence  made  dur^ 
ing  the  progress  of  the  trial,  for  the  first  time,  and  which  they 
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allege  they  had  neither  the  opportunity  nor  power  to  procure 
and  offer  to  the  jury. 

2.  Because  the  damages  found  by  the  jury  were  excessive, 
and  unwarranted  by  the  facts  of  the  case  and  the  proof  in  the 
cause. 

3.  Because  the  court  erred  in  giving  the  instructions  asked  by 
the  plaintiff's  counsel,  and  in  refusing  those  asked  by  the  coun- 
sel of  the  defendants. 

The  court  refused  to  grant  a  new  trial,  and  defendants'  mo- 
tion to  that  effect  was  overruled.  The  defendants  filed  their 
bills  of  exceptions  to  this  and  other  decisions  of  the  court  given 
pending  the  trial.  The  evidence  was  reduced  to  writing  and 
certified,  and  the  defendants  have  appealed  to  this  court. 

The  evidence  collectively  presents,  in  substance,  the  follow- 
ing state  of  facts:  That  the  plaintiff  having  been  sick  for  some 
time  had  improved  and  was  convalescent.  A  tonic  preparation 
was  recommended  by  the  attending  physician,  who  made  out  a 
written  prescription  for  the  plaintiff,  as  follows:  That  he  should 
procure  two  ounces  of  snakeroot  and  two  ounces  of  Peruvian 
bark,  in  the  form  of  powder,  to  be  mixed,  and  divided  into  four 
portions;  to  be  made  into  a  tea,  by  the  application  of  three 
pints  of  water  to  each  portion  of  snakeroot  and  bark;  the  pa- 
tient to  take  half  of  a  tea-cupful  of  the  decoction  twice  each 
day.  This  prescription  was  sent  by  the  plaintiff  to  the  defend- 
ants' drug  store  to  be  filled.  There  the  two  ounces  of  snake- 
root and  two  ounces  of  Peruvian  bark  were,  by  the  clerk,  in  the 
presence  of  one  of  the  defendants,  put  into  a  mill  to  be  ground 
into  powder,  and  passed  through  the  mill,  and  thus  pulverized. 
It  was  then  put  up  in  separate  papers,  as  directed  by  the  pre- 
scription, and  delivered  to  the  plaintiff's  messenger,  who  car- 
ried them  to  the  plaintiff.  A  tea  was  made  of  one  of  the  potions. 
The  patient  drank  a  half  tea-cupful  of  the  preparation,  and 
shortly  afterwards,  the  effect  produced  by  the  dose  was  so  unex- 
pected and  extraordinary  that  the  same  physician  was  sent  for  who 
had  drawn  up  the  prescription,  who,  upon  his  arrival,  found  his 
patient  laboring  under  all  those  violent  symptoms  which,  ac- 
cording to  all  the  evidence  on  the  subject,  are  produced  by  can- 
tharides  when  taken  in  sufficient  quantity  into  the  stomach. 
The  physician,  his  suspicions  being  aroused,  procured  and  ex- 
amined the  three  remaining  potions  of  the  medicine,  as  com- 
pounded at  defendant's  drug  store,  and  easily  detected  the 
presence  of  Spanish  flies  in  the  mixture.  They  were  taken  to 
the  drag  store  to  inquire  into  the  matter.     There  the  potions 
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were  recognized  as  having  been  compounded  and  put  up  in  that 
store,  by  the  clerk,  and  the  fact  that  some  Spanish  flies  had 
been,  in  some  way,  mixed  with  the  bark  and  snakeroot  was  de- 
tected and  admitted. 

It  is  unnecessary  to  state  in  detail  the  symptoms  and  effects 
exhibited  by  the  patient  after  taking  one  dose  of  the  tea  aa 
directed;  the  proof  is  conclusiTe  and  satisfiictoiy  that  they  were 
most  violent,  dangerous,  and  excruciating,  and  precisely  such 
as  \vould  be  produced  by  a  sufficient  dose  of  cantharides.  It  is 
true  that  there  was  contrariety  of  opinion  expressed  by  the 
physicians  examined  as  to  the  durability  and  permanency  of 
the  injurious  effects  produced  by  this  drug.  The  attending 
physician  gave  it  as  his  opinion  that  the  symptoms  exhibited 
were  produced  by  the  cantharides,  and  that  the  plaintiff's  health 
had  been  permanently  injured  by  the  dose  which  he  had  taken. 
Several  other  doctors  examined  gave  it  as  their  opinion  that 
generally  the  effects  of  this  drug,  unless  taken  in  sufficient 
quantity  to  x)i*oduce  death,  would  be  only  temporary  and  evan- 
escent. That  they  had  never  known  an  instance  where  the 
health  of  a  person  surviving  the  immediate  effects  produced  by 
cantharides  had  been  permanently  injured;  though  they  did  not 
deny  but  that  such  might  be  the  consequence  in  some  cases, 
where  the  peculiar  condition  of  the  patient's  system  was  such 
as  that  the  poisonous  quality  of  the  drug  might  be  more  per- 
nicious aud  virulent  in  its  effects,  and  that  in  special  cases  it 
might  cause  permanent  ill  health. 

There  was  evidence  introduced  by  the  defendants  which  was 
intended  to  screen  and  exempt  them  and  their  agent  or  clerk 
from  the  charge  or  imputation  of  having  been  guilty  of  inex- 
cusable negligence  in  compounding  and  putting  up  the  medi- 
cines, to  wit,  the  snakeroot  and  Peruvian  bark,  as  required  by 
the  prescription  furnished  by  the  plaintiff's  medical  adviser. 

The  physicians  examined  as  witnesses  all  concur  in  proving 
that  the  violent  and  injurious  effects  produced  upon  the  plaintiff 
by  the  dose  which  had  been  taken  by  him  could  not  hare 
resulted  if  it  had  contained  nothing  but  the  snakeroot  and 
Peruvian  bark;  that  when  taken  in  the  quantities  as  adminis- 
tered to  plaintiff  they  are  harmless  and  innocent  drugs,  and  the 
fact,  as  deduced  from  all  the  testimony  in  the  cause,  is  con- 
clusively established  that  although  the  plaintiff  sent  them  a 
prescription  for  snakeroot  and  Peruvian  hsak  only,  the  defend- 
ants, being  druggists,  sent  him  in  return,  say  by  mistake,  a 
compound  made  up  of  the  drugs  required,  intermixed  with  a 
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most  pernicious  and  deleterious  poison,  which  in  fact  bears  no 
kind  of  resemblance  to  the  medicines  named  in  the  prescription, 
and  the  mingling  of  which  with  the  innocent  medicines  sent  for 
by  plaintiff  was  caused  by  improperly  pulyerizing  the  root  and 
the  bai'k,  by  grinding  them  in  the  same  mill  in  which  Spanish 
flies  had  been  previously  ground. 

To  sustain  the  ground  taken  for  a  new  trial  that  new  evidence 
had  been  discovered  pending  the  trial,  which  circumstances 
rendered  unavailable,  the  defendants  rely  upon  the  affidavits  of 
Beuben  Broaddus  and  T.  N.  Wise.  Broaddus  states  in  sub- 
stance that  he  knew  the  plaintiff  as  far  back  as  1842,  and  that 
he  then  and  frequently  afterwards  complained  of  weakness  and 
feebleness,  and  that  his  health  was  so  frail  that  sometimes  he 
was  not  able  to  perform  hard  labor;  that  what  he  knew  upon  the 
subject  was  not  disclosed  to  the  defendants  until  their  attorney 
had  commenced  his  argument  to  the  jury. 

Assume  these  statements  to  be  true,  they  do  not  sustain  the 
motion  for  a  new  trial;  because — 

1.  If  the  testimony  of  Broaddus  would  have  been  important 
in  aid  of  the  defense,  upon  motion  to  the  court,  based  upon  the 
&cts  stated,  the  argument  of  the  case  would  have  been  sus- 
pended, and  Broaddus  might  have  been  sworn  as  a  witness,  and 
would  have  been  allowed  to  give  evidence  to  the  jury  before 
their  retirement.  But  although  the  witness  was  present,  and 
defendants  knew  what  he  would  prove  before  the  case  had  been 
given  to  the  jury,  they  did  not  offer  to  introduce  him :  Higdeti 
V.  Higden,  2  A.  K.  Marsh.  48. 

2.  Because  the  defendants,  from  the  facts  in  the  record,  are 
convicted  of  negligence  with  respect  to  the  preparation  of  their 
defense.  It  appears  that  at  the  term  preceding  that  during 
which  the  trial  took  place  the  cause  had  been  fully  investigated 
before  a  jury,  and  the  evidence  heard,  but  the  jury  failing  to 
agree,  there  was  a  mistrial.  The  same  evidence  for  plaintiff  was 
no  doubt  then  given  to  the  jury  upon  which  he  relied  in  the 
final  trial;  and  the  defendants  had  ample  time,  by  reasonable 
inquiry,  to  have  procured  witnesses  to  establish  the  fact  of  the 
importance  of  which  they  could  not  have  been  ignorant,  if  it 
could  have  been  done,  to  wit,  that  the  ill  health  of  the  plaintiff 
had  been  of  long  standing,  and  not  of  recent  origin.  As  bear- 
ing upon  the  question  of  the  amount  of  damages  to  be  given  by 
the  jury,  the  plaintiff  on  the  final  trial,  and,  as  is  supposed,  at 
the  previous  mistrial,  introduced  proof  to  the  effect  that  his 
general  health  was  good;  the  defendants  could  and  should, 


5('8  Fleet  v,  Hollekkemp.  [Kentucky. 

thezefore,  bj  the  exercise  of  due  and  proper  diligence,  have  pro- 
cured countervailing  evidence,  if  the  fact  existed,  to  show  that 
plaintiff's  bad  health  had  previously  existed;  and  that  it  was 
not,  therefore,  caused  by  the  drugs  pi^pared  for  him  by  them 
or  their  clerk.  The  present  ill  health  of  the  plaintiff,  and  its 
true  cause,  was  the  main  point  of  fact  in  issue  and  contested 
before  the  jury,  and  the  defendants  staked  the  case  upon  their 
preparation,  as  made,  and  can  not  be  indulged  with  a  new  trial 
because  they  may  have  ascertained  during  the  trial  that  they 
could  have  strengthened  their  proof  upon  the  issue  in  question, 
and  especially  when  their  witness  was  present  before  the  argu- 
ment to  the  jury  was  closed,  and  they  might  have  had  the  bene- 
fit of  his  testimony  upon  application  to  the  court:  Chambers  t. 
Chambers'  Adm'r,  2  A.  E.  Marsh.  349;  WeOs  t.  Phelps,  4  Bibb, 
568. 

The  affidavit  of  Dr.  Wise  does  not  give  any  material  strength 
to  the  demand  for  a  new  trial.  He  merely  states  that  he  had 
visited  the  plaintiff  professionally  since  he  had  taken  the  com- 
pound prepared  for  him  at  the  drug  store  of  the  defendants,  and 
that  his  opinion  was  that  plaintiff's  disease  was  an  affection  of 
the  mucous  membrane  of  the  stomach  and  bowels,  and  not  con- 
nected with  the  kidneys  and  bladder,  or  urinary  organs.  It  is 
not  perceived  how  Dr.  Wise's  statement  could  have  produced  a 
different  verdict  of  the  jury  necessarily;  for  the  disease  attrib- 
uted to  the  plaintiff  by  Dr.  Wise  may  well  have  been  produced 
by  the  cantharides  taken  by  him.  The  proof  in  the  cause  of  its 
effects,  and  generally  of  the  symptoms  and  effects  exhibited  by 
the  plaintiff,  as  consequent  upon  the  dose  administered  to  him, 
would  make  the  conclusion  reasonable  that  his  disease,  as  de- 
scribed by  Dr.  Wise,  was  thereby  produced. 

The  defendants  have  not  shown  that  Dr.  Wise's  testimony, 
had  it  gone  to  the  jury  upon  the  trial,  either  could  or  ought  to 
have  induced  the  jury  to  have  rendered  a  more  favorable  ver- 
dict for  defendants:  Barrett  y.  Belshe,  4  Bibb,  349.  So  far, 
therefore,  as  the  motion  for  a  new  trial  was  predicated  upon  the 
affidavits  of  Broaddus  and  Wise,  and  the  accompanying  affida- 
vits of  the  defendants,  it  could  not  have  been  properly  sustained. 

The  next  question  presented  is,  that  the  court  should  have 
sustained  the  motion  for  a  new  trial,  because  the  damages  are 
excessive. 

There  is  no  fixed  and  certain  criterion  of  damages  for  per- 
sonal injuries,  similar  to  those  sustained  by  the  plaintiff  in  this 
action.     The  question  as  to  their  amount  is  within  the  sound 
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and  reasonable  discretion  of  the  jury.  The  damagee  given  may 
be  more  or  less  exemplary,  or  otherwise,  as  the  circumstances  of 
aggravation  or  extenuation  characterizing  each  particular  case 
may  reasonably  require. 

There  is  a  class  of  personal  injuries,  such  as  slander,  libel, 
malicious  prosecution,  and  including  injuries  to  a  person's 
health,  business,  and  property,  caused  by  indirect  means,  unat- 
tended with  force,  and  for  redress  of  v^hich  the  remedy  is  by  an 
action  upon  the  case,  and  not  by  the  action  of  trespass,  for 
which  a  jury  may  give  exemplary  damages,  as  well  where  the 
action  is  in  case  as  when  it  is  in  trespass;  and  whether  exemplary 
damages  should  or  should  not  be  given  does  not  depend  upon 
the  form  of  action  so  much  as  upon  the  nature  and  extent  of  the 
injury  done,  and  the  manner  in  which  it  was  inflicted,  whether 
by  negligence,  v^antonness,  or  with  or  without  malice:  MerriUa 
V.  The  TaHff  Manufacturing  Co.,  10  Conn.  888  [27  Am.  Dec. 
682];  lAmley  v.  BuskneU,  15  Id.  236;  McLane  v.  Sharpe,  2  Harr. 
(Del.)  481. 

In  the  present  case,  the  damages  given  by  the  jury  can  not  be 
regarded  as  so  excessive  as  to  authorize  this  court  to  reverse  the 
judgment  on  that  ground.  From  the  evidence  in  the  cause,  the 
jury  had  the  opportunity  and  the  right  to  decide  the  question  of 
fact  as  to  the  extent  of  the  injury  done  to  the  plaintiff's  health, 
and  if  the  injury  was  considerable,  protracted,  or  permanent,  the 
amount  of  the  damages  found  by  them  was,  if  even  sufficient, 
not  excessive,  and  the  verdict  and  judgment  ought  not,  on  that 
ground,  to  be  disturbed. 

But  it  is  urged  that  the  circuit  judge  improperly  instructed 
the  jury  upon  the  law  of  the  case.  Upon  motion  of  the  attor- 
ney for  the  plaintiff , 'the  court  gave  the  following  instruction: 
No.  1.  '*  If  Uie  jury  believe  from  the  evidence  that  the  defend- 
ants Fleet  and  Semple  were  the  proprietors  of  the  drug  store 
in  the  city  of  Covington  at  which  the  prescription,  alluded  to 
in  the  evidence,  made  for  the  plaintiff  by  Dr.  Whitehouse,  was 
compounded,  and  that  said  prescription,  as  put  up  at  said  drug 
fitore,  contained  Spanish  flies,  or  cantharides,  and  that  the  plaint- 
iff, in  consequence  of  taking  a  part  of  it,  was  made  sick  or  in- 
jured thereby,  they  ought  to  find  for  the  plaintiff,  even  although 
they  may  believe  that  defendants  were  ignorant  of  the  fact  that 
said  prescription  did  contain  said  ingredient."  Although  the 
words  of  this  instruction  are  injudiciously  selected  and  ar- 
i^^^g^cl,  yet,  if  its  meaning  is  not  misapprehended,  it  embraces 
i»  its  terms  a  proposition  of  law  pertinent  to  the  case  and  ap- 
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plicable  to  the  facts  presented  to  the  jury  by  the  evidence.  Of 
coiuse  the  attorney  who  wrote  the  instruction,  and  the  jud^^^e 
who  gave  it,  in  using  the  expressions  as  to  the  '*  prescriptions 
containing  Spanish  flies/'  and  as  to  the  plaintiff's  having  taken 
a  portion  of  the  prescription,  etc. ,  have  reference  to  the  mix- 
ture compounded  at  the  drug  store,  and  not  to  the  written  pro- 
scription of  the  physician,  intended  as  a  direction  to  the 
druggists  as  to  the  drugs  to  be  compounded.  If  the  plaintiff 
sent  a  prescription  to  the  defendants'  drug  store,  containing  di- 
rections that  snakeroot  and  Peruvian  bark  in  certain  quantities 
should  be  furnished,  ground  into  powder,  and  mixed;  then,  if 
the  defendants,  or  any  employee  of  theirs  in  their  drug  store, 
in  filling  such  prescription,  whether  ignorantly  or  by  design, 
whether  with  or  without  the  knowledge  of  the  defendantR, 
they  being  proprietors,  did  intermix  the  poisonous  drag  cau- 
tharides,  or  Spanish  flies,  with  the  bark  and  snakeroot,  and  if,  in 
taking  this  preparation  or  mixture  as  medicine,  the  plaintiff  was 
injured,  the  defendants,  being  owners  of  the  drug  store,  are 
legally  responsible  in  damages  to  the  plaintiff  for  the  aodident, 
if  it  was  one,  and  for  the  outrage,  if  it  was  designed. 

It  is  a  well-established  rule  and  principle  of  law,  that  a  ven- 
dor of  provisions  for  domestic  use  is  bound  to  know  that  thej 
are  sound  and  wholesome,  at  his  peril:  Van  Bracklin  v.  Fonda^ 
12  Johns.  468  [7  Am.  Dec.  839].  It  is  a  sound  and  elementary 
principle  of  law,  that  in  contracts  for  the  sale  of  provisions,  the 
party,  by  implication,  who  sells  them  undertakes  that  they  are 
sound  and  wholesome:  3  Bla.  Oom.  166. 

In  8  Bla.  Com.,  by  Chitly,  91,  it  is  laid  down  in  general 
terms:  ''Injuries  affecting  a  man's  health  are  where,  by  any 
unwholesome  practices  of  another,  a  Aan  sustains  any  ap- 
parent damage  in  his  vigor  or  constitution,  as  by  selling  him 
bad  provisions  or  wine,  by  the  exercise  of  a  noisome  trade,  or 
by  the  neglect  or  unskillful  management  of  a  physician,  sur- 
geon, or  apothecary — these  are  wrongs  or  injuries  unaccom- 
panied by  force  for  which  there  is  a  remedy  in  damages  by  a 
special  action  on  the  case." 

Now,  if  a  man  who  sells  fruits,  wines,  and  provisions  is  bound 
at  his  peril  that  what  he  sells  for  the  consumption  of  others  shall 
be  good  and  wholesome,  it  may  be  asked,  emphatically,  is  there 
any  sound  reason  why  this  conservative  principle  of  law  should 
not  apply  with  equal  if  not  with  greater  force  to  vendors  of 
drugs  from  a  drug  store,  containing,  as  from  usage  may  be  pre- 
sumed, a  great  variety  of  vegetable  and  mineral  substances  of 
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poisonous  properties,  which  if  taken  as  medicine  will  destroy 
health  and  life,  and  the  appearance  and  qualities  of  which  are 
known  to  but  few,  except  they  be  chemists,  druggists,  or  phy- 
sicians. The  purchasers  of  wines  and  provisions,  by  sight, 
smell,  and  taste,  may  be  able,  without  incurring  any  material 
injury,  to  detect  their  bad  and  unwholesome  qualities;  butmany 
are  wholly  unable,  by  the  taste  or  apx>earance  of  many  drugs,  to 
distinguish  those  which  are  poisonous  from  others  which  are 
innoxious,  so  close  is  their  resemblance  to  each  other;  pur- 
chasers have,  therefore,  to  trust  the  druggist.  It  is  upon  his 
skill  and  prudence  they  must  rely.  It  is  therefore  incumbent 
upon  him  that  he  understands  his  business.  It  is  his  duty  to 
know  the  properties  of  his  drugs,  and  to  be  able  to  distinguish 
them  from  each  other.  It  is  his  duty  so  to  qualify  himself,  or 
to  employ  those  that  are  so  qualified,  to  attend  to  the  business 
of  compounding  and  Tending  medicines  and  drugs,  as  that  one 
drug  may  not  be  sold  for  another;  and  so  that,  when  a  pre- 
scription is  presented  to  be  made  up,  the  proper  medicines,  and 
none  other,  be  used  in  mixing  and  compounding  it.  As  ap- 
plicable to  the  owners  of  drug  stores,  or  persons  engaged  in 
Tending  drugs  and  medicines  by  retail,  the  legal  maxim  should 
be  reTersed.  Instead  of  caveat  emptor,  it  should  be  caveat  ven- 
ditor. That  is  to  say,  let  him  be  certain  that  he  does  not  sell  to 
a  purchaser  or  send  to  a  patient  one  drug  for  another,  as  arsenic 
for  calomel,  cantharides  for  or  mixed  with  snakeroot  and  Peru- 
Tian  bark,  or  cTen  one  innocent  drug,  calculated  to  produce  a 
certain  effect,  in  place  of  another  sent  for  and  designed  to  pro- 
duce a  different  effect.  If  he  does  these  things,  he  can  not 
escape  ciTil  responsibility,  upon  the  alleged  pretexts  that  it  was 
an  accidental  or  an  innocent  mistake;  that  he  had  been  Teiy 
careful  and  particular,  and  had  used  extraordinary  core  and 
diligence  in  preparing  or  compounding  the  medicines  as  re- 
quired, etc.  Such  excuses  will  not  aTail  him,  and  he  will  be 
liable,  at  the  suit  of  the  party  injured,  for  damages  at  the  dis- 
cretion of  a  jury. 

The  defendants'  attorney  moTed  the  court  to  instruct  the  jury 
as  follows:  1.  If  from  the  CTidence  the  jury  belieTe  that  the  de- 
fendants, in  preparing  the  prescription,  used  due  and  reasonable 
skill,  care,  and  diligence,  they  must  find  for  defendants;  2.  If 
from  the  eTidence  the  jury  belieTe  that  the  defendants,  in  put- 
ting up  the  prescription,  used  extraordinary  or  unusual  care,  they 
must  find  for  the  defendants. 

These  instructions  were  not  giTen,  but  properly  refused  by 
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the  court.  The  rule  as  to  the  degree  of  care  and  diligence  nec- 
essary to  be  used  in  certain  cases  to  exempt  a  party  from  lia- 
bility, and  as  to  the  extent  or  degree  of  negligence  necessary  to 
devolve  civil  responsibility  upon  the  party  guilty  thereof,  do  not 
apply  to  the  present  and  similar  cases.  It  is  absurd  to  speak  of 
degrees  of  diligence  and  of  negligence  as  excusing  or  not  ex- 
cusing, or  as  settling  the  question  of  liability  or  no  liability,  in 
a  case  where  the  vendor  of  drags,  being  required  to  compound 
innocent  medicines,  runs  them  through  a  mill  in  which  he  knew 
a  poisonous  drug  had  shortly  before  been  ground.  If  mistake 
or  accident  could  excuse  the  sending  of  a  medicine  different 
from  that  applied  for,  which  we  do  not  admit  and  can  not 
readily  conceive,  there  could  have  been  neither  mistake  nor  ac- 
cident in  this  case,  because  the  fact  of  the  previous  use  of  the 
mill  was  known  to  the  vendors,  and  they  are  absolutely  respon- 
sible for  a  consequence  which  that  knowledge  enabled  them  and 
made  it  their  duty  to  avoid.  Even  accidents  or  mistakes  should 
not  occur  in  a  business  of  this  nature,  and  they  can  not  ordi- 
narily occur  without  there  has  been  such  a  degree  of  culpable, 
if  not  wanton  and  criminal,  carelessness  and  neglect  as  must 
devolve  upon  the  party  unavoidable  and  commensurate  respon- 
sibility. We  were  asked  by  the  attorneys  in  their  arguments, 
with  some  emphasis,  if  druggists  are  to  be,  in  legal  estimation, 
regarded  as  '*  insurers."  The  answer  is,  that  we  see  no  good 
reason  why  a  vendor  of  drugs  should,  in  his  business,  be  en- 
titled to  a  relaxation  of  the  rule  which  applies  to  vendors  of 
provisions — which  is,  that  the  vendor  undertakes  and  insures 
that  the  article  is  wholesome.  Sound  public  policy  in  relation 
to  the  pTeservation  of  the  health  and  even  of  the  lives  of  the 
people  would  seem  to  require  that  this  rule  should  have  a  rigid 
and  inflexible  application  to  cases  similar  to  the  one  under  con- 
sideration. As  the  responsibility  of  the  defendants  in  this  cose 
does  not  depend  upon  the  degree  of  care  or  diligence  or  negli- 
gence used  by  them,  but  upon  the  naked  fact  that  when  re* 
quested  to  compound  a  medicine  for  plaintiff,  to  be  composed 
alone  of  snakeroot  and  Peruvian  bark,  the  preparation  sent  to 
the  plaintiff  contained  also  the  poisonous  drug  cantharides, 
which  had  been  recently  ground  in  the  same  mill,  the  taking  of 
which  caused  him  great  pain,  suffering,  and  sickness,  if  it  has 
not  permanently  injured  his  health.  The  instructions  asked  by 
the  defendants  were  properly  refused. 

The  instruction  upon  the  subject  of  damages,  given  by  the 
court  in  lieu  of  the  one  asked  by  plaintiff's  attorney,  though 
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framed  and  expressed  in  language  not  so  well  chosen  and 
adapted  to  present  the  proposition  of  law  therein  intended  to 
be  set  forth  as  other  language  would  have  been,  yet,  as  under- 
stood, the  instruction  is  in  substantial  conformity  to  the  Tiews 
of  this  court  as  expressed  in  this  opinion.  Wherefore  the  judg- 
ment of  the  circuit  court  is  affirmed. 


Wilson  v.  Soper. 

[18  B.  MOMBOX,  411.] 

FfeMOHAL  Bbpusbntatives  OF  DxcEASED  Partnxb  BmooMW  TwKAwn  a 
ComcoN  with  sorvivor,  of  all  the  partnenhip  property  or  effiactB  in  poa- 
■eesion,  while  the  chosee  in  action  vest  in  the  survivor,  whohae  the  right 
to  control  the  partnerBhip  effects  for  the  purpose  of  pajring  the  debts  and 
settling  ap  the  business. 

Administratos  of  Dkckabed  Parthkr,  being  Tknant  in  ComcoN  wnn 
SuRVivoB,  has  power  to  dispose  of  an  undivided  moiety  of  the  stock 
of  goods  on  hand,  and  thus  vest  the  surviving  partner  with  the  title  to 
the  whole  stock. 

UfON  Voluntary  Dissolution  of  Partnership,  the  partners  may  agree 
that  the  partuership  property  may  be  the  property  of  one  of  the  msoi- 
bers,  and  if  such  agreement  be  bonajide,  it  will  be  given  full  eflRoct. 

Ldn  of  Partnership  Creditors  for  Pathent  of  their  Debts  is  not 
upon  the  partnership  property,  but  is  derived  from  one  of  the  partnera 
who  has  a  lien  upon  the  partnership  property  for  the  payment  of  the 
partnership  debts;  and  such  lien  by  a  partner,  being  derivative,  oeasea 
when  he  has  divested  himself  of  his  interest.  If  the  means  by  which  ho 
has  divested  himself  of  this  interest  is  fraudulent,  the  creditors  may  be 
relieved  in  a  court  of  chancery. 

AOBXEMENT — ^ABSOLUTE  Sale. — ^A.  buys  from  B.,  administrator,  etc,  certain 
property,  for  which  he  gives  his  note,  the  sale  to  become  absolute  when 
A.  should  furnish  security  for  the  payment  of  said  note;  A.  is  afterwards 
appointed  guardian  of  B.'s  intestate,  and  A.  and  B.  agree  that  A.  shall 
hold  the  above  purchase  price,  and  charge  himself  with  it  as  guardian: 
Hddt  that  the  agreement  was  good,  and  that  the  sale  became  absolute. 

Advances  to  Firm  and  Advancv  from  It  to  one  of  its  members  do  not 
constitute  debts  strictly  speaking,  but  are  only  items  in  the  account  be- 
tween the  partners  in  the  winding  up  of  the  concern. 

SuBviviNo  Partner  Who  has  Bought  Interest  of  Deceased  Partner 
may  make  an  assignment  of  the  merchandise  for  the  benefit  of  his  credit- 
ors, and  the  claimants  under  this  assignment  have  a  right  to  its  proceeds, 
and  also  to  all  the  debts  which  were  created  after  the  purchase  made  by 
the  surviving  partner. 

BuiKViviNo  Partner  has  Right  to  Apply  Assets  of  Firm  to  the  payment 
of  partnership  debts.  He  may  prefer  one  creditor  to  another,  and  if  he 
makes  an  assignment  for  the  benefit  of  part  of  the  creditors,  they  may 
under  it  entirely  satisfy  their  debts.    This  does  not  increase  the  liability 
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of  the  estate  of  the  deooaaod  partner,  as  it  makee  no  difference  to  it 
whether  the  assets  are  distributed  ratably  or  applied  to  the  payment  of 
some  debts  to  the  exclusion  of  others. 

A^DM  IVI8TRAT0&  OF  DbOEASED  PaRTNEB  HAS  BlOBT  OT  Eqihtt  to  haTo  all 
the  partnership  effects  of  every  description,  inolading  all  the  debts  dne  to 
the  firm,  applied  to  the  payment  of  aU  the  debts  owed  by  it. 

MoNVT  Paid  to  Guabdiak  must  bb  Ebtubkjbd  to  ADioinsTBATOB  when 
it  is  necessary  for  the  payment  of  debts  of  deoeased. 

SxiBBTiBs  UPON  Bond  or  Guabdian  abb  Bisfonsibui  to  AramnBTBATOB 
for  money  which,  if  paid  to  the  wards,  would  have  to  be  returned  by 
them  to  the  administrator  to  pay  debts  of  the  deceased.  The  liability 
of  the  sureties  is  not  increased  by  ">*Vt»»g  thorn  thus  dirsetly  respooaible 
to  the  administrator,  who,  for  the  benefit  of  creditors,  is  entitled  to  an 
equitable  substitution  to  the  right  of  the  wards  in  numey  in  the  hands  d 
tfaeguardisn. 

Ebbob  to  Bourbon  oiroiiit.    The  opinion  states  tbe  fftots. 

Harlan  and  Hiawe$^  for  the  plaintifb  in  enor. 

Davis,  BfMJShs^  and  Oard,  for  ihe  defendants. 

By  Court,  Sdifsoh,  J.  Mark  Da^all  and  Samuel  J.  DuTall 
were  partners  in  merchandising,  and  at  the  time  of  the  death  of 
ihe  hitter,  which  occurred  in  September,  1819,  the  firm  owed  a 
debt  of  considerable  magnitade.  After  his  death,  J.  J.  Moore 
administered  on  his  estate,  and  in  conjunction  with  Mark  Duvall, 
the  surriving  partner,  made  an  invoice  of  the  stock  of  merchan- 
dise on  hand;  one  half  of  which  the  administrator  sold  to  the 
sniriving  partner,  and  took  his  note  for  the  price,  with  the  un- 
derstanding  that  the  contract  of  sale  was  not  to  be  considered 
executed  until  the  purchaser  gave  security  for  the  payment  of 
the  purchase  money.  The  parties  afterwards  agreed  that  the 
purchaser  should  be  appointed  guardian  for  the  children  of  the 
deceased  partner,  and  when  he  was  so  appointed,  and  had  given 
bond  with  security,  the  sale  should  be  regarded  as  consummated, 
and  the  price  of  the  goods  remain  in  his  hands  as  guardian. 
He  was  accordingly  appointed  guardian,  and  having  executed 
bond  with  security,  was  considered  as  the  owner  of  the  goods 
by  purchase,  and  used  them  as  his  own  individual  estate.  He 
subsequently  executed  a  deed  of  trust,  transferring  all  the  goods 
on  hand,  and  all  the  debts  due  to  the  firm,  and  such  as  had 
accrued  during  the  time  that  he  had  carried  on  the  business  in 
his  own  name  after  the  death  of  his  partner,  and  other  indi- 
vidual property  and  effects,  to  trustees,  to  be  applied  to  the 
payment  of  certain  designated  debts  in  the  order  prescribed  by 
the  deed  of  assignment.  Some  of  his  creditors  exhibited  their 
bills  in  chancery,  impeaching  the  deed  upon  the  ground  of 
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fraud.  The  administrator  of  the  deceased  partner  filed  a  bill, 
insistlDg  that  he  had  a  lien  on  the  whole  of  the  partnership 
assets  for  the  payment  of  the  partnership  debts,  and  that  this 
lien  was  ayailable  against  the  deed  of  assignment.  Seyeral  of 
the  partnership  creditors  were  made  parties  in  the  suits,  who 
also  asserted  a  claim  to  a  lien  on  the  partnership  effects,  for  the 
payment  of  their  debts.  All  the  suits  were  consolidated  and 
tried  together. 

The  circuit  court  decreed  that  the  partnership  creditors  were 
entitled  to  the  proceeds  of  all  the  goods  contained  in  the  deed 
of  trust,  and  also  all  the  debts  due  for  merchandise,  including 
those  that  were  created  after  the  dissolution,  as  well  as  those 
that  were  due  to  the  partnership,  and  also  that  they  were  enti- 
tled to  the  price  of  the  goods  sold  by  the  administrator  to  the 
surviving  partner,  for  which  he  and  his  sureties  in  his  guardian's 
bond  were  held  liable;  but  the  property  embraced  in  the  deed 
of  trust,  which  the  guardian  had  conveyed  for  the  indemnity  of 
his  sureties,  and  which  was  his  own  individual  estate,  was  first 
subjected  to  the  satisfaction  of  this  liability. 

Hie  sureties  in  the  guardian's  bond,  and  the  beneficiaries 
under  the  deed  of  trust,  have  appealed  from  that  decree. 

The  circumstances  relied  upon  to  establish  fraud  in  the  exe- 
cution of  the  deed  of  trust  we  deem  insufficient  for  that  pur- 
pose, so  that  the  questions  presented  for  consideration  are  those 
that  arise  out  of  the  sale  made  by  the  administrator  of  the  de- 
ceased partner,  and  the  subsequent  execution  of  the  deed  of 
trust  by  the  surviving  partner. 

1.  Upon  the  dissolution  of  a  partnership  by  death,  the  per- 
sonal representative  of  the  deceased  partner  becomes  tenant  in 
common  with  the  survivor  of  all  the  partnership  property  and 
effects  in  possession,  there  being  a  distinction  between  such 
property  in  possession  and  mere  choses  in  action,  debts,  and 
other  rights  of  action  belonging  to  the  partnership,  which  vest 
in  the  survivor:  Oow  on  Part.,  c.  5,  sec.  4,  p.  877;  Story  on 
Part.,  sec.  846,  p.  517.  The  surviving  partner,  however,  has 
the  right  to  control  and  dispose  of  the  partnership  effects  for 
the  purpose  of  paying  the  partnership  debts  and  liabilities,  and 
to  settle  and  wind  up  the  business  of  the  firm. 

3.  As  the  administrator  of  the  deceased  partner  was  tenant  in 
common  with  the  survivor,  of  the  partnership  effects  in  posses- 
sion, it  results  that  he  had  the  power  to  sell  and  dispose  of  one 
imdivided  moiety  of  the  stock  of  goods  on  hand,  and  thereby 
vest  the  surviving  partner  with  the  title  to  the  whole  stock.    It 
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is  competent  for  the  partners,  in  the  case  of  a  Tolontazy  disso- 
lution, to  agree  that  the  joint  property  of  the  partnership  shall 
belong  to  one  of  them,  and  if  the  agreement  be  made  in  good 
faith  and  for  a  valuable  consideration,  it  will  transfer  the  whole 
property  to  such  partner  free  from  the  claims  of  the  joint  cred- 
itors: Stoiy  on  Part.,  sec.  358,  p.  586.  This  result  would  seem 
necessarily  to  ensue,  in  such  a  case,  from  the  principle  that  the 
creditors  of  the  partnership  haye  no  lien  upon  the  partnership 
effects  for  their  debts;  but  whenever  such  a  lien  can  be  asserted, 
it  is  derived  from  one  of  the  partners,  and  is  the  equity  of  the 
partner,  oi>erating  to  the  payment  of  the  partnership  debts:  8 
Kent's  Com.  65;  Story  on  Part.,  sec.  860,  p.  538.  Being  deriva- 
tive merely,  it  fails  whenever  the  partner  has  done  any  act  by 
which  he  has  divested  himself  of  the  lien,  the  benefit  of  which 
is  claimed  by  the  creditors.  If  the  agreement  by  which  the 
right  to  the  partnership  effects  is  transferred  to  one  of  the  part- 
ners by  the  other  partner  be  fraudulent,  and  done  with  the 
intent  to  defeat  the  creditors  in  the  collection  of  their  debts, 
they  would  have  a  right  to  apply  to  a  court  of  chanceiy  to  be 
relieved  from  the  effect  of  the  fraud;  but  in  such  a  case,  they 
would  have  an  oiiginal  and  independent  equity,  not  derived  from 
the  partner  who  made  the  transfer,  but  founded  on  the  fraudu- 
lent conduct  and  acts  of  the  parties  to  the  transaction. 

We  are  not  able  to  perceive  any  good  reason  why  the  sale 
made  by  the  administrator  to  the  surviving  partner  of  the  stock 
of  merchandise  on  hand  should  not  have  the  same  effect  that  a 
sale  made  by  his  intestate  in  his  life-time  would  have  had.  Such 
a  sale  would  have  invested  the  purchaser  with  a  full  and  com- 
plete title  to  the  property,  discharged  from  the  lien  of  his  part- 
ner, and  the  qucisi  lien  of  the  joint  creditors.  As  the  adminis- 
trator was  tenant  in  common  with  the  surviving  partner  of  the 
goods  on  hand,  the  sale  made  by  him  vested  the  purchaser  with 
the  absolute  title  to  them.  The  partnership  goods  were  con- 
verted by  the  sale  into  individual  property,  the  community  of 
interest  was  terminated,  and  the  lien  resulting  from  the  partner- 
ship was,  as  a  necessazy  consequence,  parted  with  and  surren- 
dered. 

There  is  a  marked  distinction  between  this  and  the  case  of 
Smiih  V.  Haviland,  reiened  to  by  the  chancellor  in  the  decision 
of  the  case  of  Deveau  v.  Fowler^  2  Paige,  400.  There  the  ad- 
ministrator of  a  deceased  partner  assigned  all  his  interest  in  the 
partnership  effects  to  the  survivor,  under  an  agreement  that  the 
latter  should  pay  and  dischai^  all  the  debts  of  the  firm,  and  it 
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\^.\a  decided  that  the  agreement  only  transferred  the  interest  of 
tlie  administrator  in  the  surplus  after  the  payment  of  debts,  and 
consequently  did  not  destroy  his  lien  or  equity  to  have  so  much 
of  the  partnership  property  applied  to  the  payment  of  the  debts 
as  was  necessary  for  that  purpose.  The  g^und  of  that  decision 
was  evident.  The  interest  of  the  administrator  in  the  jvirtner- 
ship  effects  was  all  that  was  sold.  It  was  the  same  interest 
which  his  intestate  had,  and  which,  if  assigned  by  him  in  his 
life-time,  would  only  have  invested  the  purchaser  with  the  as- 
signor's share  of  the  surplus,  if  any  there  should  be,  after  the 
pai*tncrship  affairs  were  fully  wound  up.  But  in  this  case  the 
administrator  sold  to  the  survivor  one  half  of  the  goods  speci- 
fically, not  subject  to  the  payment  of  debts,  but  for  their  full 
value  and  without  any  reservation.  By  the  purchase  the  goods 
became  the  sole  property  of  the  purchaser,  and  the  proceeds  of 
the  sale  were  assets  in  the  hands  of  the  administrator.  It  does 
not  appear  that  the  parties  made  any  arrangement  for  the  pay- 
ment of  the  debts,  but  it  may  be  inferred  from  their  conduct 
that  they  regarded  the  debts  due  to  the  firm  as  sufficient  to  dis- 
charge all  of  its  liabilities,  and  that  the  administrator  relied 
upon  that  portion  of  the  assets  of  the  fii-iii  as  sufficient  for  the 
payment  of  its  debts. 

It  is  contended,  however,  that  tho  Rale  made  by  the  adminis- 
trator was  conditional,  that  the  condition  was  not  complied  with, 
and  that  consequently  the  title  to  the  goods  did  not  pass  to  the 
purchaser.  It  appears  that  the  purchaser  executed  his  individual 
note  to  the  administrator  for  one  half  the  value  of  the  goods, 
being  the  price  agreed  upon,  with  an  understanding  that  he  was 
to  procure  some  person  to  execute  the  note  with  him  as  his 
surety.  The  parties  afterwards  agreed  that  if  the  purchaser 
would  obtain  the  appointment  of  guardian  for  the  children  of 
the  deceased  partner,  and  execute  bond  and  security  as  such, 
that  the  security  required  by  the  terms  of  the  sale  shoidd  be 
dispensed  with,  and  the  price  of  the  goods  should  remain  in  his 
hands  as  guardian.  In  pursuance  of  this  agreement,  he  was  ap- 
pointed guardian,  and  executed  a  guardian's  bond  with  approved 
security.  The  purchase  was  then  complete,  and  the  title  to  the 
goods  was  vested  absolutely  in  the  purchaser.  As  between  the 
parties  themselves,  the  price  of  the  goods  must  be  regarded  as 
money  in  the  hands  of  tiie  guardian  as  soon  as  he  had  quieilified 
and  executed  a  bond.  The  right  to  demand  security  upon  the  note 
was  waived  by  the  administrator,  under  the  supposition  that  the 
fund  would  be  sufficiently  secured  by  the  guardian's  bond;  and 
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by  the  terms  of  the  contract  the  purchaser  was  to  retain  the 
price  of  the  goods  in  his  hands  as  guardian.  Although^  there- 
fore, the  note  was  not  surrendered  by  the  administrator  to  the 
purchaser,  nor  his  receipt  taken  for  the  amount  as  guardian,  yet 
the  omission  of  these  formalities  did  not  affect  the  essential 
nature  of  the  transaction,  nor  change  its  real  character.  The 
price  of  the  goods  must  therefore  be  regarded  as  money  in  his 
hands  as  guardian,  which  the  administrator  may  have  a  right 
to  require  him  to  refund,  if  it  be  necessary  for  the  payment  of 
debts. 

The  administrator,  in  the  suit  which  he  brought,  asserted  a 
claim  against  the  partnership  effects  for  the  amount  of  a  large 
debt  due  from  the  surviving  partner  to  the  firm.  That,  how- 
ever, is  not  a  debt  against  the  firm,  but  it  is  a  debt  due  to  the 
firm  by  one  of  the  partners,  which  will  have  to  be  taken  into 
the  estimate  merely  for  the  purpose  of  ascertaining  the  amount 
of  their  respective  interests  in  the  surplus.  But  if  it  were  a  debt 
due  by  the  firm  to  one  of  the  partners,  its  payment  would  de- 
pend upon  the  existence  of  a  surplus  after  the  payment  of  the 
firm  debts.  Advances  to  the  firm  and  advances  from  it  do  not 
constitute  debts,  strictly  speaking,  but  are  only  items  in  the 
account  between  the  partners  in  the  winding  up  of  the  con- 
cern: Stoiy  on  Part.,  sec.  348,  p.  522;  SimraU  v.  (yBanncms,  7 
B.  Mon.  609. 

From  the  principles  herein  stated,  it  results: 

1.  That  the  surviving  partner,  being  the  sole  owner  of  the 
merchandise,  had  a  right  to  make  an  assignment  of  it  for  the 
payment  of  his  creditors,  and  the  claimants  under  the  deed  of 
trust,  made  by  him  for  that  purpose,  have  a  right  to  its  pro- 
ceeds, and  also  to  all  the  debts  that  were  created  after  the  pur- 
chase made  by  the  surviving  partner,  during  the  time  he  carried 
on  the  business  in  his  own  name. 

2.  As  the  surviving  partner  had  a  right  to  control  the  assets 
of  the  firm,  and  apply  them  to  the  payment  of  the  debts  of  the 
partnership,  he  could  legally  appropriate  them  to  the  payment 
of  any  of  the  debts.  He  had  the  right  to  prefer  some  of  the 
creditors  to  others,  and  therefore  the  partnership  creditors, 
whose  debts  were  secured  by  the  deed  of  trust,  are  entitled  to 
the  firm  assets  contained  in  the  deed,  so  far  as  they  may  be 
necessary  for  the  payment  of  their  debts.  The  estate  of  the  de- 
ceased partner  will  not  be  iojured  by  such  an  application  of 
the  assets  of  the  firm.  If  the  assets  are  all  honestly  and  fairly 
applied  to  the  payment  of  the  partnership  debts,  the  liability 
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to  which  the  estate  of  the  deceased  partner  will  be  subjected, 
if  there  be  a  deficiency,  is  precisely  the  same,  whether  they  be 
distributed  ratably  among  all  the  debts  or  applied  to  the  pay- 
ment of  some  to  the  exclusion  of  others. 

3.  The  administrator  of  the  deceased  partner  has  a  right  in 
equity  to  ha^e  all  the  partnership  effects  of  every  description, 
including  all  the  debts  due  to  the  firm,  applied  to  the  payment 
of  the  debts  owing  by  it.  The  goods  on  hand  are  not,  however, 
to  be  considered  as  a  portion  of  the  partnership  effects,  as  they, 
by  the  sale  made  by  the  administrator,  had  been  converted  into 
the  sole  property  of  the  purchaser.  Nor  can  this  equity  of  the 
administrator  deprive  any  of  the  firm  creditors  of  the  provision 
made  for  the  payment  of  their  debts  by  the  deed  of  trust,  but 
it  is  superior,  as  against  the  assets  of  the  firm,  to  the  claim  of 
the  separate  creditors  of  the  grantor  under  that  deed,  inasmuch 
as  the  trustees  were  apprised,  when  the  deed  was  executed,  that 
a  large  amount  of  the  debts  and  choses  in  action  transferred 
therein  were  the  assets  of  the  firm;  and  the  beneficiaries  are 
affected  by  such  knowledge,  if  they  were  ignorant  of  the  fact 
themselves,  which  is  not  at  all  probable.  One  member  of  a 
firm  has  no  right  to  appropriate  partnership  effects  to  the  pay- 
ment of  his  individual  debts,  without  the  assent  of  the  other 
partners. 

4.  The  administrator  has  a  right  to  require  the  guardian  to 
refund  the  price  of  the  goods  which,  by  the  agreement  of  the 
parties,  he  was  permitted  to  retain  in  his  hands  under  the  sup- 
position that  it  woidd  not  be  necessary  for  the  payment  of  part- 
nership debts.  By  the  deed  of  trust,  a  portion  of  the  individual 
estate  of  the  grantor  has  been  set  apart  to  secure  the  payment 
of  the  amount  due  by  him  as  guardian,  and  it  should  be  ap- 
plied to  the  extinguishment  of  that  liability.  If  it  should  be 
insufficient  for  that  purpose,  the  balance  remaining  unpaid  will 
devolve  on  the  sureties  in  his  bond  as  guardian.  But  if  the 
assets  of  the  firm  are  unequal  to  the  payment  of  its  debts,  and 
the  surviving  partner  should,  out  of  his  own  estate,  including 
the  stock  of  merchandise  that  he  purchased  from  the  adminis- 
trator, pay  more  than  his  proportion  of  the  residue  of  the  part- 
nership debts  left  unpaid  after  aU  the  assets  of  the  firm  have 
been  exhausted,  he  woidd,  to  that  extent,  have  a  claim  for  con- 
tribution against  the  estate  of  the  deceased  partner,  and  be 
entitied  to  a  discount  therefor  out  of  the  price  he  agreed  to 
pay  for  the  goods.  So  much  of  the  fund  arising  from  the  sale 
of  the  goods,  if  any,  as  the  administrator  may  be  entitled  to, 
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ho  must  hold  as  assets  to  be  paid  ratably  among  the  creditors, 
and  such  of  them  as  are  included  in  the  deed  of  trust,  and  may, 
under  its  provisions,  have  their  debts  partially  paid,  will  only 
have  a  right  to  claim  a  ratable  proportion  out  of  this  fund,  on 
the  unpaid  part,  and  not  on  the  ori^nal  amount  of  their  de- 
mands. 

The  sureties  in  the  guardian's  bond  are  liable  to  the  adminis- 
trator for  the  price  of  the  goods  in  the  hands  of  the  guardian. 
Thoy  would  be  liable  for  it  to  the  wards,  and  as  it  is  necessary 
for  the  payment  of  debts,  the  latter  would  have  to  refund  it  to 
the  administrator,  if  they  were  to  collect  it  on  the  bond.  The 
liability  of  the  sureties  is  not  increased,  by  making  them  re- 
BX)onsible  directly  to  the  administrator,  who,  for  the  benefit  of 
the  creditors,  is  entitled  to  an  equitable  substitution  to  the 
rights  of  the  wards  to  the  money  in  the  hands  of  their  guardian. 

The  decree  of  the  court  below  is,  in  many  of  its  provisions, 
inconsistent  with  the  views  herein  expressed  and  the  principles 
of  this  opinion,  and  is  therefore  erroneous. 

Gross-errors  are  assigned  by  some  of  the  defendants,  because 
their  claims,  as  partnership  creditors,  were  not  specially  recog- 
nized and  provided  for  by  the  decree  which  was  rendered.  But 
their  complaint  is  premature,  inasmuch  as  the  court  had  not 
determined  who  were  or  who  were  not  partnership  creditors, 
but  that  question  remained  open  for  adjudication. 

Wherefore  the  decree  is  reversed,  and  cause  remanded,  with 
directions  to  dismiss  the  bills  of  the  creditors,  so  far  as  they 
attempt  to  impeach  the  deed  of  trust  on  the  ground  of  fraud, 
and  for  further  proceedings  and  decree  in  conformity  with  the 
principles  of  this  opinion. 

Grantsk  or  Oim  Pabtnbr  Bbcomes  Tenant  in  Cohmon  with  the  other 
partner  in  the  partnership  property:  Mumford  v.  McKay ,  24  Am.  Dec.  34, 
and  note. 

Partnership  having  been  Dissolved  bt  Death  of  One  of  the  Part- 
ners, or  otherwise,  if  one  of  the  partners  afterwards  dies,  the  legal  title  to  aO 
the  choses  in  action  which  belonged  to  the  partnership  becomes  vested  in  the 
survivor,  and  the  settlement  of  the  partnership  devolves  upon  him:  Kinder 
V.  McGanlB,  68  Am.  Dec.  711,  and  note;  EgberU  v.  Wood,  24  Id.  236,  and 
note. 

Lien  of  Partnership  Creditors  for  Payiient  of  their  Debts:  See 
Pearson  v.  Keedy,  43  Am.  Dec.  160,  and  note;  Bardrvell  v.  Perry,  47  Id.  687. 
This  lien  is  dependent  upon  the  continuance  of  the  partnership,  and  if  the 
partnership  is  dissolved,  or  one  partner  sells  his  share  to  the  other,  the  lien 
is  lost:  Bardwell  v.  Perry,  eupra;  Ladd  v.  Cfriswold,  46  Id.  443*  Upon  the 
dissolution  of  a  partnership  by  the  death  of  one  of  the  partners,  the  suTYiving 
partner  can  make  a  valid  assignment  of  the  partnership  efifeots  for  the  benefift 
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of  the  creditors  of  the  firm:  WhiU  r.  Union  Ins.  Co.,  9  Id.  726,  and  note,  and 
either  of  the  purtDers  before  disaolution,  or  all  of  them  aftemi'ards,  may  appro- 
priate the  fnnds  to  some  creditors  in  preference  to  others,  or  after  the  death 
of  one  of  the  partners,  the  survivor,  with  the  consent  of  the  personal  repre- 
sentatives of  the  deceased,  may  prefer  any  creditor:  Egberts  v.  Wood,  24  Id. 
236.  But  see  the  note  to  that  case,  page  245,  where  authorities  are  cited,  sna- 
taining  the  principal  case,  to  the  effect  that  such  preferenoe  may  be  givea 
without  the  consent  of  the  representatives  of  the  deceased. 

DiGGSASED  Partkkb's  Rxp&mxNTATivxs  may  insist  that  the  partnership 
effects  shall  be  applied  to  the  debts  of  the  firm:  Egberts  v.  Wood^  24  Am.  Deo. 
236. 


Gabet  v.  Gbegobt. 

[18  B.  MOHBOIB^  006.] 
iBXEQXJhAXmMB  IN  SaLX  OV  LaND  BT  SHKBin  DO  NOT  AtOIB  SaLX,  but  * 

sale  npon  another  day  than  that  provided  by  law  will,  unless  oonsented 
to  by  the  execution  creditor.  His  being  present  at  the  sale,  choosing 
valuers  of  the  land,  and  not  objecting,  is  an  implied  oonsent^ 

SxBOunoK  Salb  of  LA2n>,  dubibo  Tbbm  of  Fivb  Yeaba'  Lbasb,  which 
lease  although  unrecorded  is  good,  and  under  which  the  lessee  held  dur- 
ing his  term,  passes  the  subsequently  accruing  rent  to  the  purchaser. 

Labdlobd'b  Pbopekty  being  Sold  undeb  Exeoution  may  be  Pubohasbd 
by  tenant  in  possession  thereof,  and  he  is  not  estopped  by  the  relation 
which  exists  between  them. 

EzBcunoN  Cbeditor  should  Know  when  Time  to  Redeem  Exfibxs,  and 
misinformation  by  the  clerk,  in  which  the  purchasers  had  no  agency,  if 
not  such  an  equity  as  will  cause  a  court  of  equity  to  extend  the  time. 

Eqtott  has  No  JuBiSDicnoN  TO  Reueve  against  Judgment  to  whkli 
complainant  failed  to  make  a  legal  defense  when  he  might  ha,re  dons  ao. 

Appeal  from  Union  drcuit.    The  opinion  states  the  faots. 

Barlan,  for  the  appellant. 

Morehead  and  Brown^  for  the  appellee. 

By  Court,  Simpson,  J.  Casey  leased  to  Gregory  a  tract  of 
land  for  the  term  of  five  years,  from  the  first  day  of  January^ 
1840,  for  which  Gregory  was  to  pay  an  annual  rent  of  one  hun- 
dred and  fifty  dollars.  The  rent  for  the  years  1840  and  1841 
was  paid,  and  also  one  hundred  and  six  dollars  and  twenty-five 
cents  on  account  of  the  rent  of  1842. 

In  the  year  1842,  four  executions  against  Casey,  which  were 
in  the  hands  of  the  sheriff,  were,  by  his  directions,  levied  upon 
the  land  leased  to  Gregory,  and  a  sale  thereof  was  made  by  the 
the  sheriff,  at  which  sale  a  man  by  the  name  of  Buckham  be- 
came the  purchaser,  at  the  price  of  twenty-one  dollars.  The 
sheriff  then  levied  the  executions  upon  the  same  land,  and 
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Bubsequently  sold  the  owner's  eqniiy  of  redemption  therein — 
the  land  at  the  first  sale  having  sold  for  less  than  two  thirds  of 
its  Talue — and  Gregory,  the  tenant,  became  the  purchaser 
thereof,  at  the  price  of  nine  hundred  doUars.  He  obtained  the 
sheriff's  deed  for  the  land  so  purchased  by  him  in  the  year  1844s 
having  paid  to  the  purchaser  at  the  first  sale  the  sum  bid  by 
him,  with  interest. 

In  the  year  1846,  after  the  expiration  of  the  term,  Casey 
brought  an  action  at  law  upon  the  lease  against  Gregoxy,  and 
recovered  a  judgment  for  seven  hundred  and  fifty  dollars,  being 
the  rent  for  five  years,  and  entered  a  credit  thereon  for  the  rent 
which  had  been  paid  by  Gregory. 

This  suit  in  chancery  was  then  brought  by  the  latter  to  enjoin 
the  judgment  at  law,  upon  the  ground  that  he  vras  entitled  to 
the  rents  which  accrued  subsequent  to  his  purchase  at  the  sale 
made  by  the  sheriff  in  October,  1842. 

The  relief  claimed  by  him  was  resisted  by  Oasqr  upon  various 
grounds.  He  contended  that  the  first  sale  made  by  the  sheriff 
was  void,  because  it  vras  made  on  the  third  instead  of  the  first 
day  of  the  court,  and  for  other  irregularities  in  the  conduct  of 
the  officer  who  made  the  sale;  that  the  purchase  was,  by  oper- 
ation of  law,  made  subject  to  the  lease,  and  therefore  he  wbb 
still  entitled  to  the  rents,  notwithstanding  the  sheriff's  sale; 
that  the  purchase  by  his  tenant  was  for  his  benefit,  because  the 
relation  that  existed  between  them  precluded  him  from  denying 
his  landlord's  title,  and  he  therefore  held  the  title  to  the  land 
as  his  trustee,  and  was  bound  by  the  stipidations  in  the  lease  to 
surrender  to  him  the  possession  of  the  premises. 

He  also  stated  that  he  had  made  preparations,  and  intended  to 
redeem  the  land,  as  he  had  the  right  to  do,  but  the  clerk  of  the 
court  and  his  deputy  had  both  misinformed  him  in  relation  to 
the  time  when  the  year  would  expire,  and  acting  upon  their  in- 
formation, he  had  failed  to  redeem  the  land  vrithin  the  time 
prescribed  by  law.  As  he  had  lost  the  right  to  redeem,  as  he 
alleged,  by  an  accidental  and  unintentional  mistake  of  the  clerk, 
and  not  from  any  laches  or  negligence  on  his  part,  he  prayed 
that  he  might  still  be  permitted  to  redeem  the  land. 

The  objections  made  to  the  sheriff's  sale  were  for  irregularities 
that  did  not,  if  they  existed,  render  the  sale  void,  nor  affect  the 
right  of  the  purchaser,  with  the  exception  of  that  one  which  was 
made  to  the  time  of  sale.  It  was  decided  in  the  case  of  Chamhen 
V.  Hays,  6  B.  Hon.  116,  that  a  sheriff  has  no  authority  to  seU 
on  any  other  day  of  the  court  but  the  first.    As  the  sale  in  this 
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case  was  made  on  the  third  day  of  the  court,  it  was  unauthorized, 
unless  it  was  made  by  the  consent  of  the  parties.  It  appears 
that  Casey  on  the  day  of  the  sale  assisted  in  selecting  the  per- 
sons who  valued  the  land,  and  was  no  doubt  present  at  the  sale, 
and  made  no  objection  to  its  taking  place  at  that  time.  From 
these  circumstances  his  consent  must  be  implied,  and  he  is 
estopped  from  questioning  the  validity  of  the  sale. 

The  written  lease  for  five  years  was  valid  without  its  being 
recorded,  and  the  lessee  had  a  right  to  hold  the  premises  during 
his  term,  notwithstanding  the  sheriff's  sale,  but  the  purchaser 
had  a  right  to  the  rents  subsequently  accruing,  it  being  a  well- 
settled  principle  of  law  that  when  an  alienation  of  the  reversion 
takes  place,  either  by  the  act  of  the  landlord,  or  by  operation 
of  force  of  law,  the  rent  that  subsequently  accrues,  as  a  general 
rule,  belongs  to  the  purchaser. 

Although  it  is  a  general  rule  that  a  tenant  shall  not  dispute 
his  landlord's  title,  or  do  any  act  inconsistent  with  the  relation 
that  exists  between  them,  yet  he  may  show  that  the  landlord's 
title  has  expired,  and  that  he  has  himself  become  the  owner  of 
the  land,  either  by  a  voluntary  alienation  on  the  part  of  the 
landlord,  or  by  a  coercive  sale  under  execution.  There  is  no 
reason  why  a  tenant  should  be  prohibited  from  purchasing  at  a 
sheriff's  sale  of  the  leased  premises.  It  is  no  more  prejudicial 
to  the  landlord  that  he  should  purchase  than  that  the  purchase 
should  be  made  by  some  other  individual. 

As  the  purchaser  of  the  leased  premises,  and  having  obtained 
the  sheriff's  deed  therefor,  the  tenant  was  entitled  to  the  rents 
that  accrued  after  his  purchase,  or  at  least  after  the  time  of  re- 
demption had  expired. 

The  landlord  has  not  made  out  any  equitable  right  to  redeem 
the  land  purchased  by  his  tenant.  It  was  his  duty  to  have 
ascertained  and  known  the  time  in  which  the  redemption  had  to 
be  made;  he  knew  the  time  of  the  sale,  and  must  be  presumed 
to  have  known  when  the  year  expired,  in  which  he  could  have 
legally  exercised  the  right  to  redeem.  But  if  he  was  mistaken 
as  to  the  actual  time,  the  purchaser  had  no  agency  in  producing 
the  mistake,  and  his  rights  can  not  be  affected  by  it. 

Notwithstanding  that  the  complainant's  purchase  was  valid, 
be  has  not  however  made  out  any  grounds  for  the  interposition 
of  a  court  of  equity  in  his  favor.  The  matters  he  relies  upon 
constituted  a  good  legal  defense,  and  are  exclusively  cognizable 
in  a  court  of  law.  He  had  paid  the  rents  which  had  accrued 
previous  to  the  sheriff's  sale,  and  so  far  as  he  was  himself  en- 
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titled  to  the  subeequent  rents,  as  he  had  obtained  the  sherif 's 
deed  before  the  suit  at  law  was  commenced,  there  was  nothing 
to  have  prevented  him  from  showing  on  the  trial  at  law  that 
they  belonged  to  him,  and  his  landlord  was  not  entitled  to 
recover  them.  We  have  not  deemed  it  necessary  to  decide 
whether  the  purchaser  was  entitled  to  the  rents  from  the  time 
of  the  sheiiff's  sale,  or  only  from  the  time  that  the  right  of 
redemption  expired.  If  he  were  entitled  to  the  rents  during  the 
year  allowed  by  law  for  redemption,  his  defense  was  complete 
at  law,  and  if  he  were  not  entitled  to  them,  he  has  no  defense 
against  their  payment,  either  at  law  or  in  equity. 

Inasmuch,  therefore,  as  a  court  of  chanceiy  has  no  juzisdiotion 
in  the  case,  the  decree  of  the  court  below,  perpetuating  the  com- 
plainant's injunction,  was  erroneous. 

Wherefore  said  decree  is  reTersed,  and  cause  remanded,  with 
directions  to  dissolre  the  oomplainanf  8  injunction  and  dirnnifwi 
his  bill. 


MxRB  iBBBGDiiABims  OB  O11188IOKS  ow  Bhboww  do  Dot  vitUte  a  sale  ol 
property  made  by  him.  So  a  failure  to  advertiae  land  more  than  twenty 
days,  when  the  statate  requires  twenty«one,  was  held  not  to  invalidato  the 
■ale:  Maddox  v.  SuUhan,  44  Am.  Dec.  234;  SwiggaH  v.  Ilarber^  39  Id.  41S» 
and  note.  Such  irregalaritiee  at  moat  render  the  sale  voidable,  and  can  only 
be  taken  advantage  of  in  a  direct  proceeding:  Swiggart  v.  Harber,  tupra; 
Seed  V.  Au8tin*M  Hevn^  45  Id.  336,  and  note;  and  then  only  by  the  owner  of 
the  property  and  thoee  claiming  nnder  him:  BoUowdl  v.  Skrnner,  40  Id.  431. 

Rknt  Acxx)icpanix8  Revebsion,  anleea  separated  by  express  reserva- 
tion. So  where  rent  is  payable  oat  of  grain  raised,  if  the  landlord  sells  the 
land,  the  rent  in  grain  becomes  payable  to  the  purchaser:  Joh$iton  v.  SmUh^ 
224  Am.  Dec  830,  and  note;  and  a  conveyance  of  the  fee  to  the  lessee  extin- 
gnishes  the  rent  for  the  remainder  of  the  term,  where  the  conveyance  is 
silent  as  to  the  rent:  Martin  v.  Searehy,  20  Id.  64;  Moore  v.  ^Vti^Mii,  40  Id. 
660.  So  where  the  owner  of  leased  premises  mortgages  the  same,  the  mort- 
gage transfers  the  reversion,  to  which  is  incident  the  rent:  Burden  v.  Thajfer, 
37  Id.  117,  and  note. 

Tbitavt  mat  Aoquibs  his  Lessor's  Ttflb  bt  Purohasb  ok  Ezeou- 
noK  against  the  lessor,  or  by  redeeming  the  premises  after  an  execution  sale, 
as  a  judgment  creditor  of  the  lessor,  and  may  set  up  his  title  in  bar  to  an 
action  for  rent  subsequently  accruing:  NeUu  v.  Lathrop,  34  Am.  Dec.  285, 
and  note. 

ESqutit  wnx  not  Relibvb  aoainst  Judoiibnt  that  has  been  rendered 
possibly  by  neglect,  as  by  failure  to  make  the  proper  defense  at  law:  CaUa- 
way  V.  Akxander^  31  Am.  Dec  640,  and  note.  See  also  PiggoU  v.  Addkke, 
arUe,  p.  547. 

The  fbivcipal  case  is  cited  to  the  point  that  a  sale  of  land  by  a  sheriff 
on  any  other  day  than  that  fixed  by  law  renders  the  sale  void,  in  Wile  v. 
Sweenefff  2  Dav.  161. 
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Pratheb  v.  Crrr  of  Lezinqton. 

[18  B.  MosBoa,  609.] 
McinciTALiTT  18  NOT  LiABLB  to  a  penon  whose  property  has  been  injured 

by  a  mob  within  its  limits. 
Dhclaration  Which  Chaaoks  Munigipalitt  with  Notice  through  its 

officers  should  show  when,  how,  and  to  what  officers  the  notice  was 

given. 
OvFicERs  OF  City  a&e  Quasi  Civil  Owwicebs  ov  Qoyxriocbnt.    They 

are  personally  liable  for  their  malfeaaaoce  or  non-feasanee  in  office,  but 

for  neither  is  the  corporation  liable. 

AonoN  for  damages  for  injuzy  cansed  hy  a  mob.  The  opinion 
Btfites  the  facts. 

Jioberison  and  Woottey,  for  the  phiintiff. 

llobinson  and  Johnson^  for  the  defendants. 

By  Court,  Simpson,  J.  This  was  an  action  on  the  case  brought 
by  l^Iatilda  Prather  against  the  city  of  Lexington,  for  an  injuiy 
she  sustained  in  the  partial  destruction  of  a  dwelling-house  be- 
longing to  her,  and  situated  within  the  city,  by  the  violence  of 
a  mob. 

She  alleged  in  her  declaration  that  a  mob,  consisting  of  a 
large  assemblage  of  persons  wholly  unknown  to  her,  collected 
in  and  about  her  dwelling-house,  and  with  force  and  violence 
injured  and  defaced  the  doors,  windows,  floors,  and  various 
other  parts  of  the  building  to  such  an  extent  as  to  render  it 
entirely  uninhabitable;  and  that  the  city  of  Lexington,  by  and 
through  her  mayor  and  other  officers,  neglected,  failed,  and  re- 
fused to  call  in  requisition  the  law,  in  order  to  protect  her  prop- 
erty from  the  violence  of  the  mob,  and  willfully  and  wantonly 
neglected  and  refused  to  suppress  it,  although  apprised  of  its 
existence  aod  its  unlawful  conduct  in  the  destruction  of  her 
property.  A  demurrer  to  the  declaration  having  been  sustained, 
and  a  judgment  rendered  against  her  by  the  court  below,  she 
has  prosecuted  a  writ  of  error  to  reverse  the  judgment. 

The  act  to  incorporate  the  city  of  Lexington  vests  in  the 
mayor  and  city  council  the  fiscal,  prudential,  and  municipal 
concerns  of  the  city.  It  authorizes  them  to  pass  all  needful  by- 
laws for  its  government,  to  appoint  a  city  marshal,  and  to  em- 
ploy as  many  watchmen  as  they  may  in  their  discretion  deem 
necessaiy  for  its  safety  and  advantage.  It  constitutes  the  mayor 
of  the  city  the  chief  executive  ofiScer  of  the  corporation,  and 
makes  it  his  duty  to  be  vigilant  and  active  at  all  times  in  caus^ 
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ing  the  laws  and  ordinances  of  the  dty  to  be  duly  executed  and 
pnt  in  force.  And  it  makes  the  watchmen  consenrators  of  the 
peace,  and  rests  them  with  power  to  apprehend  all  felons, 
rioters,  breakers  or  distcirbers  of  the  peace,  and  all  persons  of 
riotous  and  disorderly  conduct,  and  to  carry  them  before  the 
mayor  or  some  justice  of  the  peace,  to  be  dealt  with  according 
to  law.  These  are  all  the  provisions  of  the  act  that  hare  any 
bearing  upon  the  question  of  the  liability  of  the  ciiy  for  the  in- 
jury sustained  by  the  plaintiff;  there  is  nothing  contained  in  the 
act  expressly  subjecting  the  city  to  a  responsibility  for  the 
depredations  of  mobs,  or  making  it  liable  for  the  official  conduct 
of  its  officers. 

The  action,  it  will  be  perceived,  is  not  brought  against  any 
of  the  city  officers  to  hold  them  responsible  for  an  injury  sus- 
tained by  the  plaintiff  in  consequence  of  a  failure  upon  their 
part  to  disohaige  a  duty  legally  incumbent  upon  them;  but  it  is 
brought  against  the  diy,  in  its  corporate  capadty,  to  hold  it 
responsible  for  the  supposed  misconduct  of  its  officers. 

Where  a  particular  act,  operating  injuriously  to  an  individual, 
is  authorized  by  a  municipal  corporation,  by  a  delegation  of 
power  either  general  or  special,  it  will  be  liable  for  the  injuiy  in 
its  corporate  capacity,  where  the  acts  done  would  warrant  a  like 
action  against  an  individual.  But  as  a  general  rule,  a  corpora- 
tion is  not  responsible  for  the  unauthorized  and  unlawful  acts  of 
its  officers,  although  done  under  the  color  of  their  office;  to  ren- 
der it  liable,  it  must  appear  that  it  expressly  authorized  the  acts 
to  be  done  by  them,  or  that  they  were  done  in  pursuance  of  a 
general  authority  to  act  for  the  corporation,  on  the  subject  to 
which  they  relate:  Thayer  v.  Boston,  19  Pick.  611  [31  Am.  Dec. 
167].  It  has  also  been  held  that  cities  are  responsible  to  the  same 
extent  and  in  the  same  manner  as  natural  persons  for  injuries 
occasioned  by  the  negligence  or  unskillf  uluess  of  their  agents  in 
the  construction  of  works  for  their  benefit:  Boss  v.  CUy  of  Madir 
sorif  1  Ind.  281  [48  Am.  Dec.  361];  Mayor  of  Memphis  v.  Lasser, 
9  Humph.  767.  And  where  a  city  corporation  is  bound  to  keep 
the  streets  and  sewers  of  the  city  in  proper  repair,  it  is  liable  to 
datnagea  if  any  per«,n  be  injuri  b/itoLg  Jt  to  have  such  «- 
pairs  made:  Mayor  etc.  of  N.  7.  v.  Furze,  3  Hill  (N.  Y.),  612; 
Mayor  of  Lynn  v.  Tamer,  1  Oowp.  86. 

Still  the  question  in  this  case  is  not  whether  the  city  in  its 
corporate  capacity  is  liable  for  an  act  done  under  its  express 
authority,  or  for  its  own  omission  of  a  duty  that  is  direct  and 
absolute,  and  due  from  it  as  a  corporation,  such  as  the  repairing 


Jan.  1852.]     Pratheb  v.  Citt  of  Lexington.  587 

of  its  streets,  sewers,  etc. ;  but  whether,  although  there  is  no 
provision  in  its  charter  subjecting  it  to  liability  for  the  acts  of  a 
mob,  it  is  rendered  liable  therefor  by  the  failure  of  its  officers  to 
suppress  it. 

We  know  of  no  principle  of  law  that  subjects  a  municipal 
corporation  to  a  responsibility  for  the  safety  of  the  property 
within  its  territorial  limits;  nor  has  any  case  been  cited  in  which 
such  a  principle  has  been  recognized  or  established.  If  such  a 
liability  exist,  what  is  its  nature  and  extent?  Does  it  afford 
protection  against  the  acts  of  the  incendiary  and  the  midnight 
depredator,  or  only  against  the  yiolence  of  a  lawless  mob  ?  If 
against  the  latter  only,  and  not  against  the  acts  of  the  others, 
whence  arises  the  distinction  ?  All  the  acts  may  be  alike  inju- 
rious, and  if  the  corporation  must  secure  the  property  of  its 
members,  in  all  eyents,  against  all  unlawful  yiolence,  there  is  no 
room  for  discrimination,  but  a  similar  liability  would  exist  in 
each  of  the  cases  mentioned.  There  is  nothing  in  the  nature  or 
design  of  a  municipal  corporation  that  imposes  such  a  duiy  upon 
it.  The  chief  purpose  of  such  an  institution  is  the  adoption  of 
such  measures  of  police  as  will  promote  the  comfort,  conyen- 
ience,  and  general  welfare  of  the  inhabitants  within  the  city, 
and  by  local  laws  adapted  to  the  condition  of  a  dense  popular 
tion,  to  impart  efficiency  to  the  local  goyemment. 

It  is  not  contended,  however,  as  we  understand  the  argument, 
that  the  city  is  answerable  for  injuries  to  property  which  could 
not  have  been  prevented  by  her  officers,  if  they  had  discharged 
their  duty,  but  the  .proposition  contended  for  is,  that  she  is 
responsible,  in  her  corporate  capacity,  where  an  injury  to  prop- 
erty has  occurred  that  might  have  been  prevented  by  her  officers, 
if  they  had  faithfully  exercised  the  powers  with  which  the  law 
has  invested  them.  On  the  other  hand,  it  is  contended  that  the 
duty  of  the  city  was  fulfilled  and  the  law  complied  with  on  her 
part  when  she  appointed  a  marshal  and  a  competent  number  of 
watchmen,  according  to  the  charter,  and  passed  the  needful  by- 
laws for  punishing  and  suppressing  breaches  of  the  peace  and 
disorderly  conduct;  and  that  a  failure  by  the  officers  to  do  their 
duty  does  not  devolve  any  liability  upon  the  corporation. 

If  the  city  be  liable  in  her  corporate  capacity  for  the  outrage 
committed  by  the  mob  which  occasioned  the  injury  to  the 
plaintiff's  property,  it  can  only  be  upon  the  ground  that  the 
existence  and  lawless  intention  of  the  mob  were  known  to  the 
mayor  or  marshal  of  the  city,  and  that  they  neglected  or  refused 
to  use  any  means  or  to  make  any  efforts  to  prevent  the  perpetta- 
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tion  of  the  unlawful  act  wbicb  could  have  been  prevented  bj 
them.  The  plaintiff's  declaration  fails  to  allege  tbat  the  exist- 
ence of  the  mob  and  its  intention  were  known  to  either  of  these 
officers,  or  that  any  application  was  made  to  them  for  their  as- 
sistance on  the  occasion;  but  merely  alleges  that  the  city  of 
Lexington,  by  and  through  her  officers,  failed  and  refused  to 
suppress  the  mob,  "  although  well  knowing  of  the  same."  The 
allegation  appears,  to  be  that  the  existence  of  the  mob  was  known 
to  the  city,  but  how  or  in  what  manner  she  had  this  knowledge 
is  not  stated;  but  if  it  is  to  be  understood,  as  an  allegation,  that 
she  had  this  notice  through  the  medium  of  her  officers,  then  it 
should  have  been  shown  how  and  when,  and  to  which  of  the 
officers  the  notice  was  given.  The  declaration,  therefore,  is  in 
this  respect  defective,  even  if  the  liability  contended  for  rests 
on  the  city. 

But  we  place  the  decision  of  the  question  arising  upon  the 
demurrer  to  the  plaintiff's  declaration  upon  broader  ground. 
The  officers  of  a  city  are  quasi  civil  officers  of  the  government, 
although  appointed  by  the  corporation.  They  are  personally 
liable  for  their  malfeasance  or  non-feasance  in  office,  but  for 
neither  is  the  corporation  responsible.  Omissions  of  a  duty 
imposed  upon  them  by  law,  productive  of  prejudice  to  an  indi* 
vidual,  is  not  a  corporate  injury.  The  duty  of  the  officers  of  the 
city  is  prescribed  by  the  statute  from  which  also  they  derive 
their  power.  The  corporation  appoints  them  to  office,  but  does 
not  in  that  act  sanction  their  official  delinquencies,  nor  render 
itself  liable  for  their  official  misconduct.  The  tenure  of  the 
office  of  mayor  is  fixed  by  the  statute;  he  is  commissioned  bj 
the  governor  of  the  commonwealth,  and  the  corporation  has  no 
power  to  remove  him.  It  would  therefore  be  unreasonable  that 
the  city,  in  its  corporate  capacity,  should  be  responsible  for  his 
omissions  of  duty.  There  are  cases  in  which  cities  are  made 
responsible  for  the  depredations  of  mobs,  by  special  legislation 
upon  the  subject.  And  in  England  local  communities  are  made 
liable  by  statute  to  the  party  injured,  in  certain  cases,  for  rob- 
beries and  some  other  felonies  committed  within  the  hundred. 
But  this  liability  is  imposed  for  the  purpose  of  having  offenders 
against  the  law  brought  to  justice,  and  only  exists  when  the 
felon  has  not  been  apprehended.  It  is  not  created  for  the  benefit 
of  the  party  injured,  nor  imposed  because  the  inhabitants  of  the 
hundred  did  not  prevent  the  commission  of  the  felony,  but  be- 
cause they  did  not  arrest  the  felon.  And  when  an  arrest  is  made, 
they  are  not  liable  for  the  injury.    But  no  case  has  been  cited. 
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nor  are  we  apprised  of  any,  in  which  it  has  been  held  that  a 
mnnicipal  corporation  is  liable  for  the  mere  failure  of  its  officers 
to  (?ischarge  a  duty  which  the  law  imposes  upon  them.  Our 
conclusion,  therefore,  is  that  the  present  action  can  not  be  main- 
tained against  the  city  of  Lexington;  and  this  conclusion  is 
sanctioned  by  the  authority  of  the  case  of  Maffin  y.  Mayor  etc, 
of  Brooklyn,  1  Hill  (N.  Y.),  546,  in  which  the  same  doctrine  was 
established. 

Wherefore  the  judgment  is  affirmed. 


LiABiLiTT  OF  Municipal  Corporations  tor  Propxrtt  Drstrotxd  bt 
Mobs. — Publio  or  municipal  oorporatioiui  are  under  no  common-law  liability 
to  pay  for  pfoperty  of  indiyidnals  destroyed  by  mobs  or  riotous  assemblages: 
Dillon  on  Mnn.  Corp.,  sec.  670;  4  Wait*s  Act.  ft  Def.  645;  Western  Col- 
legt  v.  Cleveland,  12  Ohio  St.  375;  Ward  y.  Lauiaville,  16  B.  Mon.  184;  Mayor 
<lf  Baltimore  y.  PouUney,  25  Md.  107.  See  also  Boyland  y.  Mayor,  I  Sandf. 
27;  Levi/  y.  Mayor,  Id.  467. 

The  laws  incorporating  municipalities  generally  provide  that  it  shall  be  their 
duty  to  regulate  the  police  of  the  city,  preserYe  the  peace,  prevent  disturb- 
ances and  disorderly  assemblages,  etc. ,  or  make  similar  proYisions.  The  courts 
generally  hold  that  this  duty  is  that  properly  appertaining  to  an  administrative 
and  legislative  body,  namely,  the  making  regulations  by  laws  and  ordinances 
for  the  purposes  specified,  to  be  enforced  by  the  appointment  of  officers,  and 
that  neither  upon  general  principles  nor  from  the  effect  of  such  enactments 
is  a  city  responsible  for  the  destruction  of  property  by  a  riotous  assemblage, 
or  for  the  neglect  of  the  officers  in  not  preserving  the  peace,  and  preventing 
such  destruction:  See  authorities,  supra. 

This  rule,  that  a  municipality  is  not  liable  for  the  negligence  or  non-feasance 
of  its  officers  or  agents,  is  forcibly  maintained  in  Ogg  v.  City  qf  Lansing,  35 
Iowa,  495;  How  v.  New  Orleans,  12  La.  Ann.  481. 

But  acts  of  the  legislature  making  such  municipalities  liable  for  damages 
oaused  by  mobs  are  constitutional:  Darlington  v.  New  York,  31  N.  Y.  164; 
Daviditon  v.  Mayor  qf  New  York,  27  How.  Pr.  342;  In  re  Pennsylvania  Hall, 
6  Pa.  St.  204;  Wolfe  v.  Supervisors  of  Richmond,  11  Abb.  Pr.  270;  and  a 
number  of  the  state  legislatures  have  thought  it  politic  to  so  enact:  See 
Statutes  of  California,  1867-8,  p.  418;  Laws  of  New  York,  1855.  c.  428; 
Laws  of  New  Hampshire,  1854,  o.  1510;  Laws  of  Pennsylvania,  May  31, 
1841;  Laws  of  Kentucky,  Gen.  Stat.,  c.  1,  sec.  5;  Laws  of  Kansas,  sec.  1, 
o.  32,  Gen.  Stat.  390;  Laws  of  Louisiana,  March  9,  1855;  Laws  of  Maryland, 
art.  82,  Code  Gen.  Laws,  sec  2;  Laws  of  AUbftmA,  Deoember  28,  1868;  and 
perhaps  other  states.  See  also  the  English  statute  of  7  ft  8  Geo.  IV.,  c. 
31,  sec.  2. 

A  number  of  cases  have  arisen  and  been  decided  wherein  those  statutei 
have  been  construed,  and  as  such  statutes  are  very  similar  in  their  provisions, 
*  citation  of  those  cases,  and  a  brief  reference  to  the  construction  placed  upon 
them,  is  not  out  of  place  in  this  note:  See  Fauvia  v.  New  Orleans,  20  La.  Ann* 
410;  Dvffy  v.  Baltimore,  Taney's  Dec.  200;  WiUiams  v.  New  Orleans,  23  La. 
Ann.  507;  Hagerstown  v.  Dechert,  32  Md.  369;  Underhill  y.  Manchester,  45  N. 
H.  214;  Chadhoume  v.  New  Castle,  48  Id.  196;  Palmer  v.  City  of  Concord,  Id. 
1211;  Ely  v.  Supervisors,  36  N.  Y.  297;  Dale  Co,  t.  GwUes,  46  Ala.  118; 
Newberry  v.  New  York,  1  Sweeny,  369;  Bank  qf  Cal,  v.  Shaber,  55  Gal. 
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822;  Wing  Chung  v.  Loa  Angeles,  47  Id.  531;  BlodgeU  y.  Syraeute,  36  Barb. 
666;  Moody  v.  Board  qf  Supervisors^  46  Id.  660;  Atehimm  t.  Twme^  14 
Kan.  360;  Fortunkh  y.  New  Orleane,  14  La.  Ann.  116. 

In  actionB  under  those  itatatea,  it  is  not  necessary  to  allege  that  the 
damage  or  injury  did  not  occur  through  the  carelessness  or  n^gUgenoe  of  the 
plaintiff:  Wc^fe  v.  Supervisors  qf  Richmond,  11  Abb.  Pr.  270. 

Under  a  statute  which  provides  that  the  party  shall  not  recover  if  the  affray 
was  caused  by  his  improper  or  illegal  conduct,  the  keeper  of  a  saloon  and 
gambling-bouse  can  not  reoover  for  damages  caused  by  an  affiray  which  arose 
in  his  establishment,  in  a  dispute  over  a  gambling  wager:  UnderhiU  y.  Jfeui- 
ehester,  45  N.  H.  214;  but  keeping  a  house  of  ill  fame,  or  a  rendezvous  for 
thieves,  robbers,  or  murderers,  is  not  such  an  act  of  '*  carelessness  or  negli- 
gence "  as  will  exempt  the  city  from  liability;  such  a  place  might  be  a  nuisance, 
but  it  should  be  abated  witiiout  destroying  the  property:  My  v.  Board  qf 
Supervisors,  36  N.  Y.  297;  BlodgeU  v.  Syracuse,  36  Barb.  627;  Moody  v. 
Supervisors,  46  Id.  669.  The  "improper**  conduct  referred  to  in  those  stat- 
utes as  inciting  the  mob  to  commit  the  damage  or  injury  complained  of  is 
such  conduct  as  a  man  of  ordinary  care  and  prudence  would  not  under  the 
circumstances  have  been  guilty  of:  Chadboume  v.  Kew  Castle,  48  N.  H.  196; 
and  the  danger  is  "  caused  **  by  the  owner's  illegal  or  improper  conduct,  when 
without  such  conduct  on  his  part  the  destruction  would  not  have  occurred: 
Palmer  v.  Concord,  Id.  211. 

The  property  owner  is  excused  from  giving  the  notice  to  the  officers  of 
the  dty,  required  by  the  statute,  that  the  mob  is  about  to  assemble  or  to 
destroy  his  property,  when  he  has  no  knowledge  of  the  fact  himself,  or  when 
he  has  not  sufficient  time,  or  is  prevented  by  the  mob  from  doing  so,  or  if  the 
officers  have  such  knowledge  themselves  from  other  sources.  Alleghany  Co, 
V.  Oibson,  90  Pa.  St.  397;  S.  G.,35  Am.  Rep.  670;  Ely  y, Supervisors  qf  Niagara 
Co,,  36  N.  Y.  297;  Neuierry  v.  New  York,  1  Sweeny,  369;  Moody  v.  Super- 
visors qf  Niagara,  46  Barb.  669;  so  the  city  is  equally  liable,  whether  the 
goods  were  destroyed  or  whether  they  were  carried  away:  Searles  v.  Mayor  qf 
New  York,  47  Id.  447;  Solomon  v.  City  of  Kingston,  24  Hun,  562;  or  whether 
the  property  is  owned  by  a  resident  of  the  town  or  by  an  absentee:  WiU' 
iasns  v.  New  Orleans,  23  La.  Ann.  607. 

Claims  under  those  acts  do  not  have  to  be  presented  to  the  board  ol 
county  commissioners  or  supervisors,  but  suit  can  be  commenced  upon  them 
directly:  Dale  Co.  v.  Gunter,  46  Ala.  118;  Clear  Lake  Co.  v.  Lake  Co.,  46  Gal. 
90;  Bank  of  Cal  v.  Shaber,  66  Id.  322. 

The  declarations  and  conduct  of  the  officers  of  the  town  are  admissible  in 
evidence  to  show  want  of  reasonable  diligence,  indifference,  and  sympathy 
with  the  mob  on  their  part;  Hagerstown  v.  Dechert,  32  Md.  370;  and  the 
city  can  introduce  evidence  that  the  plaintiff  at  the  time  his  goods  were 
destroyed  exposed  them  for  sale  in  a  public  market  at  an  hour  when  a  city 
ordinance  provided  that  the  market  should  be  closed;  but  this  evidence  is 
not  *  complete  bar  to  the  action:  Foftuniek  v.  New  Orleans,  14  La.  Ann.  115. 
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Whexub  Ship,  Disabled  bt  Stress  of  Weatheb,  pats  into  an  intermft* 
diate  port,  and  from  her  necessities  part  of  the  cargo  is  sold  at  a  lossi 
its  whole  amount  is  not  general  average,  bat  only  snch  proportion  as  the 
general  average  charges  bear  to  the  whole  amoant  disbursed. 

liASTKB  HAS  No  AuTHOBiTT  TO  Skll  Akt  Pabt  OF  Caboo,  when  voyags 
is  broken  up  at  an  intermediate  port,  to  pay  for  advances  to  him  to  re- 
pair the  ship  for  a  new  voyage,  or  to  pay  seamen's  wages. 

Appeal  from  third  district  cotirt  of  New  OrleoDS.  The  faots 
are  stated  in  the  opinion. 

C,  Boselius  and  John  Claiborne^  for  the  plaintiff, 

Eunion  and  Bradford,  for  the  defendants. 

By  Court,  Slxdell,  J.  This  case  was  submitted  in  the  court 
below,  upon  the  following  agreed  statement  of  facts: 

'*  The  brig  Hardy  sailed  from  New  Orleans  on  or  about  the 
first  of  October,  1849,  on  a  voyage  to  San  Francisco;  her  cargo 
consisting  principally  of  lumber  and  merchandise.  Insurances 
on  the  freight  and  cargo  of  the  vessel  were  effected  in  the  va- 
rious offices;  that  with  the  defendants  being  ten  thousand  six 
hundred  and  silty-six  dollars  on  freight  and  five  thousand  dol- 
lars on  cargo,  making  a  total  on  both  risks  of  fifteen  thousand 
six  hundred  and  sixty-six  dollars.  While  prosecuting  her  voy- 
age, and  when  about  latitude  thirty-eight  degrees  and  forty-two 
minutes  south,  and  longitude  fifty  degrees  and  seventeen  min« 
utes  west,  the  vessel  encountered  such  tempestuous  weather, 
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and  was  thereby  so  disabled,  that  it  was  found  necessary  to  bear 
away  for  the  nearest  accessible  port  for  repairs.  On  the  first 
day  of  Febmary,  1850,  the  ship  was  accordingly  put  away  for 
Montevideo,  where  she  arrived  on  the  tenth  day  of  that  mouth. 
Upon  surveys  and  examinations,  it  was  found  that  she  was  much 
strained  in  her  seams,  leaking  badly,  and  her  rudder-post 
twisted,  so  as  to  render  recaUdng  necessary,  and  also  a  new 
rudder,  in  order  to  make  the  vessel  fit  to  proceed  on  her  voyage. 
In  order  to  pay  for  the  repairs  and  necessaiy  expenses  of  the 
ship  during  her  stay  at  the  port  of  distress,  and  after  having 
unsuccessfully  attempted  to  raise  funds  by  draft  upon  bottomry 
bond  upon  the  owners,  the  captain  was  forced  to  sell  a  portion 
of  the  cargo.  The  value  of  the  cargo  so  sold,  estimated  at  the 
San  Francisco  prices,  was  seven  thousand  nine  hundred  and 
fifty  dollars;  from  which,  deducting  necessary  and  usual 
charges,  there  remained  '(Montevideo  currency)  six  thousand 
three  hundred  and  forty-two  dollars  and  eighty-four  cents,  the 
value  at  Montevideo. 

'^  It  is  admitted  that  the  vessel  could  not  have  completed  her 
voyage  without  the  repairs;  that  the  cargo  would  have  been 
almost  sacrificed  by  a  sale  at  Montevideo;  that  no  means  of 
transshipping  the  cargo  to  its  port  of  destination  presented 
themselves,  and  that  it  was  impossible  for  the  master  to  raisi 
the  necessary  amount  for  expenses  and  repairs,  in  any  other 
manner  than  by  the  forced  sale  of  a  portion  of  the  cargo. 

'*  The  vessel,  freight,  and  cargo  were  the  property  of  H.  H. 
Raymond,  agent,  ^;  Joseph  Curtis,  agent,  ^;  Thomas  Has- 
sam,  ^;  William  H.  Simmons,  -^i  John  Meggett,  ■^;  Thomas 
M.  Meggett,  ^;  W.  C.  Auld,  ^;  J.  Guard,  ^. 

"  The  premium  note  for  six  hundred  and  forty-seven  dollars 
and  fifty-nine  cents  is  admitted  to  be  yet  due  defendants  on 
account  of  the  policy,  with  the  interest  thereon. 

*'  Two  adjustments  of  average  have  been  made  by  adjusters  at 
the  request  of  the  parties;  that  marked  '  A,'  made  by  B  Brenan, 
representing  the  views  of  the  plaintiffs,  and  that  marked  '  B,' 
made  by  A.  Brother,  those  of  the  defendants.  Both  are  sub- 
mitted herewith  to  the  court. 

''  It  is  well  understood  that  the  real  plaintiffs  in  this  suit,  and 
for  whose  use  it  is  prosecuted,  were  the  owners  not  only  of  the 
ship,  but  the  caigo  and  freight." 

By  reference  to  the  adjustments  above  referred  to,  it  further 
appears  that  the  money  produced  by  the  sale  of  the  goods  at 
Montevideo  was  one  thousand  six  hundred  and  seven  dollars 
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and  sixteen  cents,  exhibiting  a  loss  on  the  goods  by  the  forced 
sale  of  upwards  of  six  thousand  dollars;  that  this  money  was 
disbursed,  partly  for  purposes  which  the  defendants  admit 
come  under  general  average,  to  wit,  port  charges,  pilotage,  dis- 
charging cargo,  provisions  and  wages  of  crew  during  deviation, 
reloading,  surveys,  protests,  etc. ;  and  partly  in  i>aying  the  bills 
for  repairs  of  the  vessel,  and  partly  for  purposes  of  the  owners 
of  the  vessel.     The  vessel  was  uninsured. 

It  is  contended  by  the  plaintiffs  that  the  whole  amount  of  the 
loss  sustained  by  the  sale  of  the  goods  should  be  brought  into 
general  average;  while  the  defendants  say  that  the  measure  of 
liability,  by  way  of  general  average,  is  such  proportion  of  that 
loss  as  the  general  average  charges  bear  to  the  whole  amount 
disbursed.     The  latter  theory  prevailed  io  the  court  below. 

We  have  looked  with  some  care  into  the  decided  cases  and  the 
treatises  on  the  subject  of  general  aveiage,  a  branch  of  the  com- 
mercial law  which  is  unhappily  perplexed  by  discordant  rules 
and  subtile  distinctions.  The  result  of  our  examination  is  that 
the  rule  of  apportionment  claimed  by  the  defendants  is  the  cor- 
rect one. 

It  would  seem,  according  to  Emerigon,  that  under  the  Bomaii 
law,  from  which  the  modem  doctrine  of  general  average  is  de- 
rived, if  a  ship  found  herself  incapacitated  by  vis  major  to  con- 
tinue her  navigation,  and  put  into  a  port  in  order  to  effect  re- 
pairs, neither  the  expenses  of  the  repairs  nor  of  the  stay  entered 
into  general  average.  ^  It  may  be  questioned  whether  the  case 
cited  in  the  digest  sustains  his  assertion  as  to  the  expenses  of 
the  stay;Jbut  it  is  clear  to  the  point  that  the  cost  of  the  repairs 
was  not  so  chargeable:  See  Meredith's  Emerigon,  4,  81. 

But  even  if  the  ancient  doctrine  was  as  stated  by  Emerigon, 
it  has  been  in  modem  times  enlarged;  and  although  there  is 
much  variance  in  the  custom  of  commercial  nations  and  the 
views  of  legislators  and  jurists,  yet  most  of  them  harmonize  to 
this  extent,  that  they  allow  some  portion  of  the  expenses  thus 
incurred,  upon  the  ground  that  putting  into  port  in  order  to 
repair  is  a  measure  voluntarily  taken  for  the  general  preserva- 
tion. 

In  England  and  the  United  States  it  is  fully  settled,  by 
numerous  decisions,  that  where  it  becomes  neoessaiy  to  enter  an 
intermediate  port  because  the  vessel,  in  consequence  of  a  par- 
ticular damage  sustained,  is  unfit  to  prosecute  her  voyage;  aa 
when  masts,  sails,  or  other  requisite  apparel  are  lost  in  a  storm, 
or  the  vessel  has  sprung  a  dangerous  leak,  the  ei^nses  of  enter- 
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ing  the  port  are  a  subject  of  general  average,  being  considered 
as  the  consequence  of  a  measure  voluntarily  taken  for  the  pres- 
ervation of  the  whole.  In  carrying  out  this  doctrine,  however, 
into  practical  details,  the  American  and  English  decisions  are 
in  some  respects  conflicting,  as  in  the  case  of  wages  and  pro- 
visions of  the  crew  during  the  delay  for  the  purpose  of  repairs^ 
which  in  England  follow  the  expenses  of  the  repairs  them- 
selves, while  in  the  principal  commercial  states  of  this  Union 
they  are  allowed  as  general  average. 

But  with  regard  to  the  expenses  of  the  repairs  themselves,  the 
case  is  different.  These  are  not  like  the  expenses  of  putting 
into  the  port  of  distress,  the  consequences  of  an  extraordinaiy 
step  taken  for  the  general  benefit.  They  are  the  consequences, 
not  of  the  putting  in  to  refit,  but  of  the  injury  which  the  ship 
has  sustained  by  the  violence  of  the  winds  and  waves,  which 
loss  her  owners  are  themselves  to  bear,  and  not  the  owners  of 
the  cargo.  The  cost  of  such  repairs  is  a  charge  imposed  upon 
the  ship  by  the  contract  of  affireightment,  whereby  the  captain 
and  owners  are  bound  to  maintain  her  in  a  fit  state  for  trans- 
porting the  cargo  to  it^  place  of  destination.  Of  this  duty  the 
shipper  has  the  right  to  demand  the  fulfillment,  without  con- 
tributing to  the  expense.  Nor  is  it  any  answer  to  say  that  the 
repair  of  the  ship  is  for  the  advantage  of  the  shipper,  because  it 
tends  to  forward  the  voyage.  It  must  also  be  remembered,  that 
while  the  duty  of  repairing  is  incumbent  upon  the  ship  owner, 
by  virtue  of  the  contract  of  affreightmeQt,  he  has,  on  the  other 
hand,  the  benefit  of  the  merchant's  obligation  to  wait  a  reasonable 
time  for  the  repairs  at  the  intermediate  port,  or  pay  f^^  freight. 
It  is  not,  therefore,  without  reason  that  Mr.  Stevens,  in  treat- 
ing of  the  repairs  done  to  a  ship  in  a  foreign  port,  where  she 
puts  in  in  distress,  in  order  to  enable  her  to  complete  her 
voyage,  expresses  his  surprise  that  any  discussion  should  have 
taken  place  on  the  subject  of  their  exclusion  from  general  aver- 
age, or  that  there  could  ever  have  been  any  doubt  that  the  owner 
of  the  ship  was  bound  to  keep  his  ship  in  repair.  The  idea, 
he  observes,  could  only  have  originated  in  the  supposition  that 
what  was  eventually  for  the  general  good,  that  is  in  this  case 
the  arrival  of  the  ship  with  her  cargo,  should  be  borne  by  a 
general  contribution:  See  Stevens  on  Average,  42;  Benecke  on 
Indemnity,  193;  2  Amould  on  Marine  Insurance,  906,  907;  Pad- 
dford  V.  Boardman,  4  Mass.  661. 

Of  course,  in  these  remarks,  we  are  limiting  ourselves  to  the 
case  where  the  damage  to  the  ship  was  incurred  by  the  violenoe 
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of  the  winds  and  waves;  for  it  seems  to  be  generally  recog- 
nized, and  to  be  consistent  with  reason  and  principle,  that  if  a 
vessel  necessarily  goes  into  an  intermediate  port,  in  consequence 
of  an  injury,  which  is  itself  the  subject  of  general  average,  as^ 
for  example,  masts  cut  away,  such  repairs  as  are  necessary  to 
repair  that  injury  are  to  be  considered  as  general  average. 

Having  thus  considered  the  general  doctrine  touching  the  ex,* 
penses  of  going  into  port  of  distress  and  the  expenses  of  the 
repairs,  it  is  necessary  now  to  consider  the  consequences  of  a 
sale  of  goods  effected  at  the  port  of  distress,  in  order  to  defray 
such  expenses. 

It  is  an  indisputable  doctrine  in  commercial  law,  that  in  cases 
of  absolute  necessity,  when  the  master,  being  in  a  foreign  port, 
has  no  other  means  whatsoever  of  raising  money  to  defray  in« 
dispensable  expenses  incurred  for  the  necessities  of  the  ship, 
he  may  sell  part  of  the  cargo  for  the  purpose  of  procuring 
funds.  The  right  has  been  correctly  said  to  be  sanctioned  by 
the  earliest  and  most  recent  codes  of  maritime  law,  and  by  the 
jurisprudence  of  our  own  country. 

When  a  loss  is  incurred  by  a  sale  thus  made,  that  is  to  say, 
when  the  goods  have  been  sold  below  the  rate  which,  making 
the  usual  allowances,  they  would  have  produced  at  the  port  of 
destination,  on  whom  is  this  loss  to  fall? 

In  order  that  this  question  may  be  answered  consistently  with 
the  principles  already  stated,  it  seems  to  us  indispensable  to 
consider  the  respective  purposes  for  which  the  funds  thus  raised 
were  necessary.  And  when  that  is  ascertained,  the  equitable 
and  true  rule  seems  to  us  to  be,  that  so  much  of  the  expense  of 
raising  the  funds,  namely,  in  this  case  the  loss  upon  the  goods 
sold,  as  is  proportionate  to  the  sum  actually  necessary  for  those 
purposes  which  were  proper  subjects  of  general  average  should 
be  admitted  in  the  account  of  general  average;  and  that,  on  the 
other  hand,  so  much  of  that  expense  or  loss  as  is  proportionate  to 
the  sums  necessary  for  purposes  of  particular  average  should 
be  borne  by  the  particular  interest.  ''  It  is  a  gross  abuse,"  says 
Mr.  Benecke,  *'  when,  as  is  sometimes  done,  the  whole  charges 
for  obtaining  funds,  such  as  marine  interest,  etc. ,  are  passed  to 
the  general  average  account,  although  a  part  of  those  funds  have 
been  employed  for  a  particular  average  on  the  vessel,  or  for  the 
restitution  of  other  partial  damages.  This  also  applies  to  com- 
missions of  agents  and  attorneys,  surveyor's  fees,  brokerage, 
postage,  and  other  similar  charges.  So  much,"  he  observes, 
"  of  the  charge  of  procuring  funds  as  corresponds  with  the  sum 
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actually  employed  for  the  purposes  of  general  average,  and  no 
more,  can  be  admitted:"  Benecke  on  Indemnity,  244,  London 
ed.  of  1824. 

In  a  subsequent  chapter  of  the  same  work,  wherein  he  treats 
particularly  of  money  raised  abroad  for  the  purposes  of  the 
voyage,  and  its  relation  to  average,  he  remarks:  *'  If  the  sale  of 
goods  be  effected  for  reasons  which  constitute  a  general  average, 
it  can  not  be  doubted  that  a  general  contribution  must  take 
place,  whether  the  ship  and  cargo  reach  their  destination  or  be 
lost.  If  the  cause  of  sale  be  a  mixed  one,  that  part  will  be  made 
good  by  general  average  contribution,  which  was  applied  to  dis- 
bursements of  that  kind,  and  the  owners  will  be  personally  lia- 
ble for  the  remainder:"  Benecke  on  Indemnity,  278. 

Mr.  Amould,  in  his  admirable  treatise  on  the  law  of  marine 
insurance,  Adopting  the  views  of  Mr.  Benecke,  states,  that  in 
his  opinion  the  law  of  England  on  this  subject  is,  that  where 
goods  are  sold  by  the  captain,  in  order  to  obtain  funds  for  re- 
pairing particular  average  losses,  or  for  defraying  the  ordinary 
expenses  of  the  navigation,  the  loss  arising  from  their-sale  must 
be  made  good  by  the  ship  owner  alone,  who  must,  in  such  case, 
pay  the  merchant  the  price  which  the  goods  would  have  fetched 
at  their  place  of  destination,  deducting  therefrom  the  freight 
which  would  have  been  due  for  their  conveyance.  Where,  on 
the  other  hand,  they  are  sold  for  the  purpose  of  defraying  ex- 
penses or  repairing  losses,  which  are  themselves  of  the  nature 
of  general  average,  the  loss  arising  from  their  sale  gives  a  claim 
to  general  average  contribution:  2  Amould  on  Marine  Insurance, 
898. 

It  is  true,  Mr.  Kent,  in  treating  of  the  subject  of  general 
average,  remarks:  '*  If  part  of  the  cargo  be  sold  for  the  necessi- 
ties of  the  ship,  it  is  in  the  nature  of  a  compulsive  loan  for  the 
benefit  of  all  concerned,  and  bears  a  resemblance  to  the  case  of 
jettison;  and  if  the  ship  be  afterwards  lost,  the  goods  saved 
must  contribute  towards  the  loss  of  the  goods  sold,  equally  as  if 
they  had  been  thrown  overboard  to  lighten  the  vessel.  In  such 
a  case,  a  portion  of  the  cargo,  according  to  Lord  Stowell,  is 
abraded  for  the  general  benefit:"  8  Kent's  Com.  241. 

In  this  general  enunciation,  that  eminent  author  does  not 
designate  the  nature  of  the  necessities,  to  meet  which  the  sale 
effected  will  draw  with  it  as  a^sonsequence  the  right  of  a  contri- 
bution from  goods  saved;  and,  moreover,  ^e -supposes  the  sub- 
sequent loss- of  the  vessel. 

In  view  of  the  qualified  terms  in  which  Mr.  Kent  speaks-  of 
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the  right  of  coDtribution  in  the  case  of  goods  sold,  it  would  be 
dangerous  to  carry  the  doctrine  thus  enunciated  beyond  the  case 
pat  by  that  author;  and  this  restricted  interpretation  of  it  seems 
the  more  proper,  when  we  recur  to  the  authorities  which  he  cites 
in  support  of  his  opinion,  and  upon  which  we  may  reasonably 
infer  it  was  based.  These  authorities,  as  will  be  seen  by  the 
note  to  the  passage  in  question,  are  Hall's  Emerigon  on  Mari- 
time Loans,  p.  94,  and  the  Case  of  the  GratUudine,  3  Bob.  (La.) 
364,  upon  which  celebrated  case  great  stress  was  laid  by  the 
plaintiff's  counsel. 

In  Emerigon's  work,  loco  citato,  it  is  said:  ''  It  is  a  question 
whether  the  goods  saved  ought  to  contribute  to  the  payment  of 
those  which  have  been  previously  sold.  I  believe  that  they 
must;  and  I  derive  my  opinion  from  the  rule  which  is  established 
respecting  goods  thrown  overboard  to  lighten  the  vessel,  of 
which  I  have  spoken  in  my  treatise  on  assurance.  For  it  is 
immaterial  whether  the  goods  be  cast  away  or  sold  for  the  com- 
mon benefit.  I  admit,  that  if  the  ship  arrives  in  port,  the  own- 
ers are  obliged  to  pay  the  value  of  the  goods  sold  in  the  course  of 
the  voyage  for  the  necessities  of  the  ship,  without  power,  except- 
ing the  case  of  right  to  institute  the  action  of  gross  average. 
But  if  the  vessel  be  lost,  and  part  of  the  cargo  be  saved,  the 
action  of  gross  average  is  the  only  means  of  establishing  an 
equality  among  the  freighters,  and  regulating  the  contributions 
of  the  parties  respectively." 

In  the  Case  of  the  Oratitudine,  the  counsel  for  the  petitioners, 
the  lenders  on  bottomry  and  hypothecation  of  ship,  freight,  and 
cargo,  admitted  in  argument  that  the  cargo  could  not  be  called 
upon  to  pay  what  was  expended  in  repairs  of  the  vessel  until  the 
proceeds  of  ship  and  freight  were  exhausted,  and  they  quote  the 
opinion  of  Emerigon:  ''Si  au  lieu  de  prende  des  derniers  a  la 
groBse,  le  capitaine  avait  vendu  pour  cause  legitime,  une  partie 
des  marchandises  du  bord,  et  que  au  retour  du  voyage  le  navire 
et  le  fret  (aggraves  par  des  engagements  posterieurs  et  par  les 
salaires  de  Tequipage)  fussent  insuffisans  pour  rembourser  le 
prix  des  dites  marchandises,  cette  partie  devrait  etre  supportee 
au  sol  la  livre  par  les autres  marchandises."  And  again:  ''  Gelui 
dont  les  effets  sont  vendue,  pendant  le  voyage,  pour  les  neces- 
sites  de  la  navigation,  n'a  pu  ni  s'y  opposer  ni  se  procurer  aucune 
ressource  particuliere  contre  la  personne  du  capitaine.  H  es 
done  juste  qu'en  cas  d'insuffisance  du  navire  et  du  fret  abandon- 
nes  par  les  propretaires,  la  perte  soit  reglee  sur  runiversalite 
dM  chargeurs  dont  la  condition  doit  etre  egale.'' 
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In  his  celebrated  opinion  in  that  case,  Sir  'William  Scott 
clearly  intimates  a  recognition  of  that  doctrine,  for  he  lays  stress 
on  the  fact  that  the  master  had  at  the  time  of  hypothecation, 
when  he  compulsoiily  assented  to  the  exaction  of  the  security 
of  the  ship,  freight,  and  cargo  by  the  lender,  reasonable  ground 
to  hope  that  the  ship  and  freight,  and  average  expenses  falling 
particularly  on  the  lading,  would  have  been  sufficient  to  dis^ 
charge  the  bond  without  calling  on  the  cargo;  and  he  also  lays 
stress  on  the  fact  that  the  bond  having  been  put  in  suit,  and  the 
ship  sold,  her  proceeds  were  insufficient  to  discharge  the  bond. 
The  prayer  of  the  petitioners  was  for  a  monition  against  the  bail 
given  to  answer  the  action  in  respect  to  the  cargo  and  freight, 
for  payment  of  the  balance  due,  after  payment  of  the  proceeds 
of  the  sale  of  the  ship. 

Thus  it  appears,  at  most,  from  these  authorities  that  the  pri- 
mary obligation  to  meet  the  loss  of  goods  necessarily  sold  for 
the  purpose  of  paying  for  repairs  rests  upon  the  ship,  and  resort 
by  contribution  is  not  to  be  had  to  the  owners  of  cargo  saved, 
unless  the  ship  be  lost,  or  the  proceeds  of  the  sale  be  first  ex- 
hausted, so  that  such  relief  is  indispensable  to  put  the  owner 
of  the  goods  sold  on  an  equal  footing  with  the  other  shippers: 
See  also  Pope  v.  Nickerson,  3  Story,  500. 

It  is  obvious  that  the  present  case  does  not  fall  within  the 
doctrine  enunciated  by  Mr.  Kent.  For  here  the  vessel  arrived 
at  her  port  of  destination  safe,  and  unincumbered  by  subsequent 
engagements. 

It  was  argued,  on  the  part  of  the  plaintiffs,  that  although  the 
general  rule  is,  that  the  owner  must  keep  the  vessel  in  a  sea- 
worthy condition  at  his  own  charge,  the  present  case  should  be 
considered  an  exception,  because  the  repairs,  which  ought,  say 
they,  to  be  considered  as  only  benefiting  the  ship  to  the  amount 
of  the  sum  paid  for  them  at  Montevideo,  really  cost  three  or 
four  times  that  amount,  by  reason  of  the  loss  incurred  in  the 
sale  of  the  goods  to  raise  the  money.  The  whole  loss  on  the 
goods,  they  contend,  should  be  considered  as  incurred  for  the 
benefit  of  all  the  interests,  according  to  the  doctrine  announced 
by  Lord  Ellenborough,  in  Plummer  v.  WUdman,  3  Mau.  &  Sel. 
486,  in  which  case  he  said:  ''If  the  return  to  the  port  was 
necessary  to  the  general  safety  of  the  whole  concern,  it  seems 
that  the  expenses  unavoidably  incurred  by  such  necessity  may 
be  considered  as  the  subject  of  general  average.  It  is  not  so 
much  a  question  whether  the  first  cause  of  the  damage  was  ow- 
ing to  this  or  to  that  accident,  to  the  violence  of  the  elementB,  oi 
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the  collision  of  another  ship,  as  whether  the  effect  produced  was 
Buch  as  to  incapacitate  the  ship,  without  endangering  the  whole 
concern,  from  further  prosecuting  the  voyage,  unless  she  re- 
turned to  port  and  removed  the  impediment.  Am  far  as  remov- 
ing the  incapacity  is  concerned,  all  are  equally  benefited  by  it, 
and  therefore,  it  seems  reasonable  that  all  should  contiibute 
towards  the  expenses  of  it;  but  if  any  benefit,  ultra  the  mere 
removal  of  this  incapacity,  should  have  accrued  to  the  ship  by 
the  repairs  done,  inasmuch  as  that  will  redound  to  the  particu- 
lar benefit  of  the  ship  owner  only,  it  will  not  come  under  the 
head  of  general  average;  but  that  will  be  a  matter  of  calculation 
upon  the  adjustment.  The  amount  of  the  expenses  of  repairing 
to  be  placed  to  the  account  of  general  contribution  must  be 
strictly  confined  to  the  necessity  of  the  case,  and  the  arbitrator 
will  have  to  determine  how  much  was  expended  upon  such  re- 
pairs as  were  absolutely  necessary  to  the  enabling  the  ship,  with 
her  cargo,  to  prosecute  the  voyage,  and  for  so  much,  and  no 
more,  the  defendant  will  be  liable  to  contribute.  As  for  the 
charge  for  the  captain's  expenses  during  the  unloading,  repair- 
ing, and  reloading,  the  ship  owner  must  bear  the  captain's 
expenses  in  port,  and  primage  must  be  disallowed;  it  does  not 
come  under  general  average." 

The  plaintiff's  counsel  also  refer  to  what  is  said  by  Mr.  Kent 
in  his  chapter  on  general  average:  '*  If  the  expense  of  the  re- 
pairs would  not  have  been  incurred  but  for  the  benefit  of  the 
cargo,  and  might  have  been  deferred,  with  safety  to  theship,  to 
a  less  costly  port,  such  extra  expense  is  general  average." 

It  may  well  be  questioned  whether  the  expensiveness  of  the  re- 
pairs has  any  control  over  the  question  of  general  average.  Mr. 
Benecke,  to  whom  Mr.  Kent  himself  refers  for  a  more  minute 
detail  of  the  principles  applicable  to  general  average,  3  Kent's 
Com.  242,  and  whose  treatise  he  commends  for  its  great  research, 
clear  analysis,  and  accurate  application  of  principles,  declares 
expressly  that  the  expenses  of  repairing  damage  accidentally 
sustained  by  the  vessel  must  fall  upon  the  owners,  however 
they  may  exceed  what  the  same  repairs  might  have  cost  in  an- 
other port :  Id.  194.  Moreover,  although  the  repairs  in  the  present 
case  were  quite  expensive,  by  reason  of  the  loss  incurred  in 
raising  money  to  pay  for  them,  it  is  clear  they  could  not  have 
been  deferred,  vdth  safety  to  the  ship,  to  another  port.  The 
vessel  could  not  have  completed  her  voyage  without  the  repairs; 
nor  can  we  say  that  the  expense  of  the  repairs  would  not  have 
been  incurred  but  for  the  benefit  of  the  cargo.     Without  the 
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repairs,  the  ship  was  unnayigable;  but  in  her  sound  condition, 
after  repairs,  her  value  was  seven  thousand  dollars,  which  is 
much  more  than  their  cost.  So  that,  in  point  of  fact,  as  we  in- 
fer from  the  evidence,  it  was  the  interest  of  the  owners  to  spend 
what  was  virtually  spent  in  repairing  her,  with  reference  merely 
to  the  ship  herself. 

As  to  the  case  of  Plummer  v.  WUdman,  supra,  we  are  unable 
to  assent  to  the  doctrine  of  Lord  Ellenborough,  touching  the 
expense  of  repairs.  It  is  very  difficult  to  reconcile  his  remarks 
in  that  case  with  what  he  said  in  the  subsequent  case  of  Power 
V.  WhUmxyre,  4  Mau.  &  Sel.  141.  Mr.  Amould  and  Mr.  Benecke 
both  disapprove  the  doctrine  announced  in  the  former  case,  and 
consider  it  as  overruled  by  Potver  v.  WhUmore^  Benecke,  197; 
2  Amould  on  Marine  Insurance,  908. 

It  was  expressly  adjudged  in  Power  v.  Whitmore  that  the 
repairs  of  the  ship,  which  had  been  compelled  for  the  safeiy  of 
the  ship  and  cargo  to  put  into  a  port  in  order  to  repair  a  dam- 
age occasioned  by  a  tempest,  were  not  a  subject  of  general 
average. 

Mr.  Phillips  also  very  distinctly  intimates  his  dissatisfaction 
with  the  doctrine  in  Plummer  v.  WUdman,  and  with  a  case  in 
Massachusetts,  Brooks  v.  OrierdcH  Ins,  Co.,  7  Pick.  259,  which 
was  decided  according  to  what  was  considered  to  be  the  ruling 
in  that  case.  After  the  fullest  consideration  which  we  have 
been  able  to  give  to  this  cause,  and  to  the  very  interesting  and 
important  branch  of  commercial  law  which  it  involves,  we  are 
unable  to  see  how,  consistently  with  those  general  principles 
which  regulate  the  contract  of  afiEreightment  and  the  subject  of 
general  average,  the  expense  of  these  repairs,  which  were  ren- 
dered necessary  by  particular  average  loss,  and  which  were 
indispensable  for  the  ship's  own  safety,  and  to  render  her  sea- 
worthy in  the  further  prosecution  of  the  voyage  which  she  had 
undertaken  to  perform,  can  give  a  claim  to  general  average. 

It  appears  to  us  that  the  reasons  stated  by  one  of  the  adjusters 
are  not  sufficient  to  exclude  entirely  any  charge  for  commission 
for  collecting  and  settling  the  general  charges.  It  would  seem 
reasonable,  however,  that  they  should  not  be  as  high  as  in  ordi- 
nary cases,  where  the  owners  of  ship  and  cargo  are  different,  for 
the  amount  of  trouble  incurred  is  not  the  same.  There  is  no 
evidence  of  the  usage  on  the  subject  in  a  case  like  the  present; 
the  amount  involved  is  small,  and  as  the  parties  have  not  fur- 
nished the  necessary  evidence  to  enable  us  to  close  the  matter, 
we  do  not  think  the  judgment  should  be  opened  on  that  account. 
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which  would  throw  the  costs  on  the  appellees,  and  also  involve 
the  expense  of  a  new  trial. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judg- 
ment of  the  court  below  be  afi&rmed;  the  cost  of  the  apjfeal  to 
be  paid  by  the  appellants. 

LiABiLiTT  OF  Shippers  for  Avebaob  and  Contribution. — The  elementi 
of  general  average  are  a  purpose,  a  means,  and  a  result,  a  design  to  avert  a 
common  danger  by  a  sacrifice  voluntarily  made,  and  a  successful  issue: 
Nimick  v.  HolmeSj  25  Pa^  St  366.  Liability  for  general  average  is  not  a 
risk;  it  is  an  obligation  incident  to  a  sacrifice  to  avert  a  risk:  Hunter  v.  C^n. 
Ins.  Co,t  11  La.  Ann.  139.  Average  can  not  be  claimed  for  the  loss  of  prop- 
erty unless  it  was  deliberately  sacrificed  for  the  preservation  of  the  whole 
property  in  peril:  Nickerson  v.  Tynn,  8  Mass.  467.  In  the  adjustment  of  a 
genci-al  average  at  the  home  port,  where  there  is  no  invoice,  the  value  con- 
tained in  the  bill  of  lading  is  to  be  taken  to  be  the  value  of  the  cargo 
as  between  the  shipper  and  ship  owner:  Tudor  v.  MacombeTf  14  Pick.  34. 
When  a  vessel  or  its  cargo,  during  impending  danger,  is  in  part  voluntarily 
sacrificed,  or  there  is  a  voluntary  expenditure  of  money  or  performance  of 
service,  for  the  preservation  of  the  rest,  the  loss  or  expense  must  be  borne 
by  all  the  parties  in  interest  in  proportion  to  their  respective  interests: 
Meeker  v.  Klemm,  11  La.  Ann.  104;  Lyon  v.  Alvord,  18  Conn.  66;  The 
Packet,  3  Mass.  255.  General  average  when  not  included  in  partial  loss  on 
'  policy:  See  Reynolds  v.  Ocean  Ina.  Co,,  33  Am.  Dec.  727;  Oray  v.  Wain,  7 
Id.  642,  and  notes. 

Power  of  Master  to  Sell  Cargo  of  Disabled  Ship  at  Intermediati 
Port. — Master  of  a  ship,  having  no  consignment  of  the  cargo,  has  no  right 
to  pledge  or  sell  any  part  of  the  cargo  at  an  intermediate  port  short  of  the 
port  of  destination,  except  for  necessary  repairs  and  expenses  to  enable  him 
to  perform  the  voyage.  If  he  break  up  the  voyage  at  an  intermediate  port, 
he  has  no  authority  to  sell  any  part  of  the  cargo  to  pay  for  advances  to  him 
to  repair  the  ship  for  a  new  voyage,  or  to  pay  seamen*s  wages:  Watt  v.  Poi" 
ter,  2  Mass.  77;  StUlman  v.  Hurd,  10  Tex.  109;  Pope  v.  Nickerson,  3  Story, 
465.  Master's  power  to  sell  is  limited  to  cases  of  extreme  necessity,  and 
where  he  can  not  consult  the  owners  or  underwriters,  from  their  distance,  or 
the  pressing  imminence  of  the  danger:  Peck  v.  Nashville  Co.,  6  La.  Ann. 
148;  Oraham  v.  Underwood,  15  Id.  402;  Winn  v.  Columbian  Ins,  Co.,  12 
Pick.  279;  ATnerican  Ins.  Co.  v.  Coster,  3  Paige,  323;  Butler  v.  Murray,  30  N. 
Y.  88.  See  also  Rugdy  v.  Sun  Ins,  Co, ,  post,  p.  603.  This  subject  will  be  found 
treated  at  considerable  length  in  notes  to  WilUams  v.  Merit,  25  Am.  Deo. 
616;  NewhaU  v.  Durdap,  31  Id.  45;  SaJUus  v.  Everett,  32  Id.  541;  Myers  v. 
Baynwre,  49  Id.  586. 


Bell  v.  Bounet. 

[7  LomsuxA  AzmuAL,  170.] 

Part7  Who  Violates  Pnovisior^s  of  Patent  Law  by  making  and  selling 
a  patented  article  can  not  maintain  an  action  to  recover  the  "porobam 
price  thereof. 
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PCTBGHASBB  OV  PaTKHTKD  AbTIOLS,  KnOWIVO  THAT  YnrDOB  HAD  No  RiOBY 

either  to  niAnaiaoture  or  mU  the  nme,  oan  not  recover  from  the  vendor 
the  money  paid. 

Appeal  from  the  fifth  district  court  of  New  Orleans.  The 
Iscts  are  stated  in  the  opinion. 

Bace  and  Foster^  for  the  plaintiff. 

L,  Oasiera^  for  the  defendant. 

By  Oourty  Pbbstoe,  J.  In  Angostt  1847,  the  plaintiff  made 
and  sold  to  the  defendant  a  machine  for  making  biscuit,  for  five 
hundred  and  ten  dollars,  of  which  he  paid  two  hundred  and  fiftj 
dollars.    He  sues  for  the  balance. 

It  is  proved  sufficiently  that  it  was  a  machine  for  which  a 
patent  in  favor  of  John  and  Charles  Bruce  was  renewed  by  a 
resolution  of  congress,  approved  the  twenty-second  of  February, 
1847. 

The  defendant  denies  her  liability  for  the  claim,  and  also,  by 
reconvention,  claims  the  two  hundred  and  fifty  dollars  paid  by 
her  to  the  plaintiff,  and  also  three  hundred  and  fifty  dollars 
paid  by  her  to  the  assignee  of  the  patentees,  for  the  right  to  use 
the  machine. 

The  last  sum,  it  is  evident,  she  can  not  recover.  She  paid  the 
proper  person  for  the  use  of  a  right  belonging  to  him.  But  the 
plaintiff  has  entirely  failed  to  show  that  he  had  a  right  to  make 
and  sell  the  machine  called  for  by  Bruce's  patent. 

Now  we  consider  the  acts  of  congress,  giving  treble  damages 
as  a  penalty  for  violating  another's  patent,  as  penal  laws,  and 
the  act  an  offense.  No  one  can  acquire  a  right  by  the  commis- 
sion of  an  offense. 

It  appears  that  the  plaintiff  has  compromised  with  the  as- 
signee of  the  patentee  for  the  damages,  but  that  does  not  legal- 
ize bis  act  or  give  him  any  right  against  the  defendant. 

The  counsel  of  the  plaintiff  contends  that  he  only  made  and 
sold  the  machine,  not  the  right  of  using  it.  To  give  force  to 
the  distinction,  he  should  have  shown  that  the  defendant  knew 
of  the  patent  at  the  time,  and  agreed  to  buy  the  machine  with- 
out the  right  of  using  it. 

The  act  of  congress  passed  in  1800  prohibits  the  making  as 
well  as  using  or  selling  the  thing,  whereof  the  exclusive  right  is 
secured  to  another;  so  that  the  making  and  selling  the  machine 
alone,  without  the  right  of  using  it,  was  an  unlawful  act,  for 
which  the  plaintiff  can  recover  nothing. 

We  are  of  opinion  that  the  defendant,  from  her  vocation, 
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knew,  or  should  have  known,  that  she  had  no  right  to  buy  and 
use  the  machine  without  the  consent  of  the  patentee  or  his 
assigns,  and  that  she  can  not  recover  back  money  paid  to  the 
plaintiff  for  an  unlawful  purpose. 

It  is  decreed  that  the  judgment  of  the  district  court  be  re- 
versed, and  that  there  be  judgment  for  the  defendant  against 
the  plaintiff's  claim,  with  costs.  It  is  further  ordered  and  de- 
creed, that  there  be  judgment  for  the  plaintiff  against  the  de- 
mand of  the  defendant  in  reconvention,  with  the  costs  of  the 
same,  and  that  the  appellee  pay  the  cost  of  this  appeal. 


Aotion  to  Entobcb  Unlawtul  Comtbact  can  yoT  bs  MAnvTAmsD.  A 
contract,  the  oonnderatioD  of  which  relates  to  the  perpetration  of  a  fraad,  or 
OQQtempUtes  the  performance  of  an  act  prohibited  by  law,  is  nnlawfol,  and 
can  not  be  enforced:  Oravier^s  CurtUor  v.  Garraby,  36  Am.  Dea  608.  Con- 
tracts in  violation  of  law  or  against  public  policy  can  not  be  enforced:  Spur- 
gem  v.  McElwain,  27  Id.  266;  Bcyd  v.  Barclay,  34  Id.  765;  O'DonneU  ▼. 
Stoeeney,  39  Id.  336,  and  notes  referring  to  other  cases  in  this  series. 

MoNXT  Paid  xtsdkbl  Iixsoal  Costbact  can  not  bb  Rboovbbbd:  Boyd  y. 
Barclay,  34  Am.  Bea  765;  WM  v.  MtlcMre,  40  Id.  419,  and  notes. 
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[7  LouniAiiA  AiniUAL,  279.] 
pBisuMfnoN  ov  Unsbawobthiubss  Abibbs  when  a  vessel  springs  aleak 

soon  after  the  risk  commences,  without  any  apparent  canse,  from  perils 

within  the  policy. 
Masteb  has  Ko  Legal  Right  to  Sell  Caboo  or  Shifwbbcked  Vessel, 

where  cargo  is  in  condition  to  reship,  and  the  means  of  transportation  can 

b^procnred. 
AflSUBED  CAN  Beooyeb  Pabtlil  Loss  ov  Oabgo  disposed  of  by  master, 

by  reason  of  shipwreck,  when  the  same  oonld  be  reshipped  or  forwarded 

to  its  destination. 
Masteb  Justified  in  Selling  Cabgo  or  Shipwbeokbd  Vessel  is  bonnd 

to  give  such  notice  as  will  warn  parties  of  the  time  and  manner  of  sale. 

Appeal  from  the  fifth  district  court  of  New  OrleaBS.  The 
facts  are  stated  in  the  opinion. 

Ro8eliti8f  Benjamin,  and  Mcou,  for  the  plaintifib. 
(/.  A.  Mdyhin,  for  the  defendant. 

By  Court,  Sudell,  J.  The  plaintifb  sue  for  seven  thousand 
five  hundred  dollars,  the  value  of  one  hundred  and  twenty-five 
bales  of  cotton,  insured  by  the  defendants  under  a  valued  policy 
on  a  voyage  from  Matagorda,  in  Texas,  to  New  Orleans.     The 
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schooner  Yelasco,  in  which  Uiej  were  shipped,  left  Matagorda 
bay  OD  the  twenty-fourth  of  June,  1851,  returned  to  the  bay  on 
the  26th  in  a  sinking  condition,  and,  for  the  purpose  of  saving 
the  cargo,  was  beached.  The  persons  who  assisted  in  bringing 
her  in  made  a  claim  for  salvage,  which  was  submitted  by  the 
captain  to  arbitration.  A  survey  was  called,  and  a  sale  of  the 
cotton  recommended.  It  took  place  on  the  third  of  July.  The 
net  proceeds,  after  deducting,  among  other  items,  thiriy-three 
and  one  third  per  cent,  salvage,  allowed  by  the  arbitrators, 
amounted  to  one  thousand  one  hundred  and  seventy-seven  dol- 
lars and  fifty-five  cents.  The  purchaser  of  one  hundred  and 
tweniy-two  bales  reshipjxid  them  to  the  plaintiffs  in  another 
vessel,  which  arrived  in  New  Orleans  on  the  twenty-first  of  July, 
1851.  The  gross  proceeds  at  New  Orleans  were  three  thousand 
five  hundred  and  ninety-five  dollars  and  seventy-one  cents,  and 
net  proceeds  three  thousand  one  hundred  and  fifty-one  dol- 
lars and  thirty-two  cents.  In  the  latter  part  of  July,  the 
plaintiffs  applied  to  the  defendants  for  payment  of  a  total  loss. 
The  agent  of  the  defendants  replied,  in  writing,  that  he  had  ex- 
amined the  papers  submitted  to  him,  that  the  sale  of  the  cotton 
and  other  proceedings  were  irregular  and  illegal,  and  that  the 
claim  was  consequently  not  recognized.  On  the  sixth  of  Au* 
gust,  1851,  the  plaintiffs,  by  letter,  made  an  abandonment. 

In  their  answer,  the  defendants  resist  the  claim,  on  the  ground 
of  the  unseaworthiness  of  the  vessel,  and  also  on  the  ground 
that  the  sale  was  illegal,  and  in  violation  of  the  terms  of  the 
policy. 

Upon  the  latter  ground,  the  district  judge  gave  judgment  in 
favor  of  the  defendants,  and  the  plaintiffs  appealed. 

Our  attention  will  be  first  directed  to  the  question  o!  sea- 
worthiness. The  evidence  upon  that  matter  lies  within  a  narrow 
compass,  and  consists  of  the  protest,  the  testimony  of  the  cap- 
tain, taken  under  commission,  and  the  testimony  of  Captain 
Swain,  an  inspector  for  New  Orleans  underwriters. 

The  material  part  of  the  protest,  which  is  signed  by  the  cap- 
tain, mate,  and  two  seamen,  is  as  follows:  "  That  the  said 
schooner  being  tight,  stanch,  and  strong,  and  having  a  full 
cargo  of  merchandise  on  board,  in  the  port  of  Matagorda,  boiuid 
for  New  Orleans,  they,  on  Monday,  the  twenty-third  day  of  June, 
1851,  having  everything  ready  and  fully  prepared  for  sea  at  five 
o'clock,  A.  M.,  of  said  day,  hove  up  the  anchor,  proceeded  on 
their  intended  voyage,  and  stood  down  the  bay  vdth  pleasant 
weather,  and  wind  from  the  N.  N.  W. ;  that  at  ten  o'clock,  ▲.  m.. 
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of  said  day,  it  became  calm,  and  they  came  to  anchor;  at  one 
o'clock,  p.  tf . ,  of  said  day,  the  wind  having  sprung  up,  they  hove 
up  the  anchor,  and  proceeded  down  the  bay;  at  five  o'clock, 
p.  tf.,  they  took  aboard  a  pilot  to  carry  them  over  the  swash,  and 
at  seyen  o'clock,  p.  v.,  came  to  anchor  off  Ducrow's  point. 
Tuesday,  the  twenty-fourth  of  June,  at  five  o'clock,  a.  h.,  hove 
up  the  anchor  and  made  all  sail,  with  a  fresh  breeze  from  the 
N.  W.,  and  proceeded  down  the  bay  to  the  bar;  tried  the 
pumps  and  found  no  water;  at  six  o'clock,  a.  h.,  took  a  bar-pilot 
on  board,  and  at  eight  o'clock,  a.  h.,  after  crossing  the  bar, 
discharged  the  pilot,  and  proceeded  on  their  intended  voyage, 
with  the  wind  from  the  E.  N.  E.,  making  their  course  towards 
the  S.  E.  with  pleasant  weather;  at  twelve  o'clock,  m.,  hove 
ship,  and  stood  in  shore  for  land;  at  six  o'clock,  p.  m.,  being 
clo^  in  land,  hove  about  and  stretched  off,  with  the  wind  from 
the  N.  E.  Sounded  the  pumps  and  found  no  water,  and 
continued  on  their  course  until  midnight,  when  they  tacked 
ship,  the  wind  having  canted  more  to  the  eastward,  and  increas- 
ing; tried  the  pumps  and  found  no  water. 

<<  Wednesday,  June  25,  1851.  At  one  o'clock,  p.  m.,  found 
the  vessel  would  not  steer  as  she  ought  to  do;  tried  the  pumps 
and  found  they  would  not  suck;  went  forward  and  found  the 
water  over  the  forecastle  deck;  called  all  hands  immediately  on 
deck  to  the  pumps,  which  were  kept  constantly  going,  and  en- 
deavored to  make  land,  the  wind  increasing  towards  the  east- 
ward, and  the  water  increasing  so  fast  that  tiiey  found  that  they 
were  in  a  sinking  condition." 

At  daylight,  went  aloft  to  look  out  for  land.  Saw  a  steam- 
ship running  down.  Made  a  signal  of  distress,  but  no  notice 
taken;  the  vessel  at  this  time  being  water-logged,  and  impossi- 
ble to  steer;  the  wind  still  increasing,  blowing  veiy  heavy,  and 
the  atmosphere  very  thick.  At  nine  o'clock,  a.  u.,  made  the 
breakers  on  the  bar,  with  the  signal  of  distress  flying;  no  pilot 
appeared;  followed  the  breakers  down,  looking  out  for  the  pass; 
the  sea  breaking  very  high.  At  length  found  a  place  where 
they  thought  they  would  go  over,  not  being  certain  whether  it 
was  the  pass  or  not;  saw  a  pilot-boat  inside,  but  no  appearance 
of  any  effort  made  to  come  to  them,  the  sea  all  the  time 
breaking  fearfully  over  the  bar,  and  concluded  that  they  could 
not  come  to  their  assistance.  Finding  no  alternative,  as  the 
vessel  was  making  water  fast,  with  two  men  at  the  helm,  and 
the  remainder  of  tiie  crew  assisting  steering  with  her  sails,  man- 
acled to  get  her  through  the  breakers,  in  the  eastward  or  old 
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channel,  without  touching,  the  Teasel  leaking  fast,  with  all 
hands  at  the  pumps.  After  crossing  the  har,  the  vessel  unman- 
ageable, with  the  union-jack  down,  and  all  their  available 
power  at  the  pumps  to  keep  her  from  sinking,  the  pilot  boat 
came  off  (the  wind  having  increased  to  a  gale);  threw  a  line  on 
board  the  pilot-boat,  for  the  purpose  of  towing  them  on  shore; 
but,  the  gale  still  increasing,  the  rope  parted,  and  the  vessel 
making  water  faster^  though  the  pumps  were  constantly  kept 
going.  Kept  their  signal  of  distress  flying,  and  at  half-past  nine 
o'clock  Captain  Thomas  Ducrow  came  off  from  St  Joseph's 
island  in  a  small  boat,  and  tendered  the  services  of  himself  and 
crew,  to  bring  us  into  port.  Finding  themselves  in  a  sinking 
condition,  the  water  making  fast,  and  the  wind  still  increasing, 
they  accepted  his  servioes  to  bring  them  into  a  safe  place,  where 
the  vessel  and  cargo  could  be  preserved;  and  about  eleven 
o'clock,  A.  M.,  with  much  difficulty,  got  alongside  of  Ducrow'a 
wharf,  etc. 

The  captain,  who  was  examined  under  commission  by  the 
plainti£b,  was  asked  by  them  whether  he  desired  to  make  any 
explanations  or  corrections  of  what  was  stated  in  his  protesii 
He  answered  that  he  had  nothing  to  add;  that  it  was  correct. 
With  regard  to  the  condition  of  the  ship,  he  stated  that  it  was 
good  before  her  departure;  that  she  performed  well  on  previous 
voyages;  as  well  as  any  vessel  he  had  been  in;  and  that  she  was 
tight,  stanch,  and  strong.  On  his  cross-examination  he  stated 
that  the  vessel  was  about  eight  months  old,  built  of  white  oak, 
and  not  coppered;  that  he  saw  her  bottom  last  at  New  York; 
that  she  was  tight  when  he  boarded  her  at  Matagorda;  that  she 
did  not  leak  more  on  former  voyages  than  vessels  usually  do; 
that  he  did  not,  when  the  leak  was  discovered,  find  out  the 
cause  of  it,  '*  but  judged  it  was  from  distress  of  weather.  After 
she  was  discharged,  and  pumped  and  bailed  out,  he  found  one 
leak  between  the  mast,  and  in  the  center  case." 

Swain  testified  that  he  was  inspector  for  several  of  the  in- 
surance offices,  and  well  acquainted  with  the  character  and 
class  of  vessels.  That  from  the  facts  detailed  in  the  protest 
he  considered  the  vessel  unseaworthy  at  the  time  she  sailed. 
He  assigned,  as  his  reasons  for  that  opinion,  that  the  protest 
showed  no  bad  weather  from  the  time  of  her  getting  under 
way  until  they  found  her  leaking  so  fast  that  they  could  not 
keep  her  free.  He  also  stated  that  a  vessel  not  coppered  is 
liable  to  be  worm-eaten. 

Such  is  the  substance  of  all  the  evidence  before  us  upon  ths 
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question  of  seaworihineas;  and  the  siarong  impression  it  has 
produced  upon  our  minds  is,  that  she  was  not  seaworthy  when 
she  sailed. 

When  a  ship  becomes  so  leaky  as  to  be  imable  to  proceed  on 
her  voyage  soon  after  sailing  on  it,  and  this  can  not  be  ascribed 
to  stress  of  weather  or  accident  on  the  voyage,  the  fair  and 
natural  presumption  is,  that  it  arose  from  causes  existing  before 
her  setting  out  on  her  voyage;  and  consequently,  that  she  was 
not  seaworthy  when  she  sailed.  In  such  cases,  therefore,  it  is 
incumbent  on  the  assured  to  show  that,  at  the  time  of  her  de- 
parture, she  was  in  fact  seaworthy,  and  that  her  inability  has 
ansen  from  causes  subsequent  to  the  commencement  of  the 
vovage.  Such  is  substantially  the  rule,  as  stated  by  an  able 
commentator,  and  it  appears  abundantly  sustained  by  the  author- 
ities:  See  1  Amould  on  Marine  Insurance,  686;  1  Phillips  on 
Insurance,  824;  Snethen  v.  MemphtB  Ins,  Co,,  8  La.  Ann.  474  [48 
Alii.  Dec.  4G2];  Talcot  v.  The  Commercial  Ins,  Co.,  2  Johns.  128 
[3  Am.  Dec.  406J;  Waisan  v.  Clark,  1  Dow,  844. 

In  Talcoi  v.  The  Commercial  Insurance  Company,  supra,  a  vessel 
sailed  with  a  fair  wind  and  moderate  weather,  and  in  the  even- 
ing of  the  following  day  suddenly  sprung  aleak,  in  conse- 
quence of  which  she  foundered,  vrithout  any  apparent  cause  or 
extraordinary  accident  to  which  the  leak  could  be  ascribed.  It 
was  held  that  the  loss  was  to  be  presumed  to  have  arisen  from 
her  not  being  seaworthy  at  the  time  she  sailed.  A  verdict  of 
the  jury  in  favor  of  the  assured  was  set  aside  and  a  new  trial 
granted. 

In  Munro  v.  Vandam,  cited  by  Park  on  Insurance,  221,  note,  it 
was  held  that  if  a  ship  sail  upon  a  voyage,  and  in  a  day  or  two  be- 
comes leaky  and  founders,  or  is  obliged  to  return  to  port,  with- 
out any  storms  or  visible  or  adequate  cause  to  produce  such  an 
effect,  the  presumption  is  that  she  was  not  seaworthy  when  she 
sailed;  and  the  jury,  upon  plaintiff's  own  case,  may  draw  such 
a  conclusion. 

The  question  then  is,  whether  the  fair  and  reasonable  pre- 
sumption of  unseaworthiness  arising  from  the  facts  of  the  voy- 
age, as  exhibited  by  the  protest,  is  counteracted  and  overthrown 
by  the  testimony  of  the  master.  And  we  are  constrained  to  say 
that  his  testimony  has  not  brought  home  such  a  reasonable  con- 
viction to  our  minds  as  would  induce  us  to  believe  that  some 
unknown  accident  or  peril  of  the  sea,  and  not  the  defectiveness 
of  the  vessel,  was  the  cause  of  the  leak.  We  can  not  concur 
with  the  learned  counsel  for  the  plaintiffs,  in  the  opinion  thai 
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this  case  is  as  strong  as  that  of  SneOien  t.  The  Memphis  Inmranoe 
Conypany,  supra.  In  that  case,  it  is  true,  the  cause  of  the  acci- 
dent was  unexplained.  But  numerous  witnesses  testified  in 
favor  of  the  seaworthiness  of  the  barge.  The  evidence  came 
not  merely  from  the  officers  and  crew  of  the  steamer  that  had 
the  barge  in  tow,  but  from  other  reliable  sources,  such  as  two 
inspectors  at  her  port  of  departure,  etc.  So  that  the  court 
there  characterized  the  evidence  of  seaworthiness  as  extremelj 
full  and  cogent.  And  it  should  also  be  observed  that  the  barge 
was  navigating  the  Mississippi,  where  there  is  peculiar  danger 
from  snags,  shoals,  logs,  and  sand  bars;  that  she  was  in  tow  of 
a  steamer,  and  that,  under  all  the  circumstances,  the  chances  of 
an  external  peril  being  encountered,  without  its  occurrence  be- 
ing discovered  at  the  moment,  were  much  greater  than  in  the 
case  of  a  ship  at  sea. 

We  do  not  pretend  to  lay  down  any  rule  as  to  the  extent  and 
nature  of  the  testimony  that  must  be  adduced  in  a  case  of  this 
sort,  to  overthrow  the  reasonable  presumption  which  the  law 
raises;  but  the  evidence  should  certainly  be  stronger  than  has 
been  offered  in  this  case.  It  is  proper  to  add  that  in  Gort  v. 
The  Delaware  Ins.  Co.^  2  Wash.  876,  Mr.  Justice  Washington 
observed,  that  if  a  vessel,  after  she  commences  her  voyage,  be- 
comes unfit  to  prosecute  it,  and  has  been  exposed  to  no  extraor- 
dinary perils  of  the  sea,  the  circumstance  may  raise  so  strong 
a  presumption  of  her  having  been  unseaworthy  at  the  time  of 
her  departure  as  to  call  upon  the  insured  to  give  strong  evi- 
dence to  repel  the  presumption. 

We  feel  a  reluctance,  however,  to  dose  the  case  upon  this 
point  against  the  plaintiffs,  for  two  reasons:  the  district  judge 
did  not  act  upon  it,  so  that  we  have  not  the  benefit  of  his 
opinion  as  to  the  weight  of  evidence;  and  the  plaintiffis  may 
have  been  thrown  off  their  guard,  in  the  preparation  of  this 
branch  of  the  litigation,  by  the  fact  that  the  underwriter  origi- 
nally made  no  objection  on  that  score  to  the  payment  of  the 
loss.  We  have  thought  it  best,  under  all  the  circmnstances,  to 
leave  the  matter  open  for  future  inquiry. 

The  district  judge,  as  we  have  already  stated,  decided  the 
ease  against  the  plaintiffs  on  another  ground,  which  we  proceed 
to  consider.  The  policy  states  that  "in  case  of  the  loss  of  the 
vessel,  or  a  part  of  the  cargo,  or  of  damage  to  the  whole  or  part 
thereof,  it  shall  be  the  duty  of  the  master  to  forward  such  parts 
of  the  cargo  as  shall  be  saved  in  a  fit  condition  to  be  shipped 
to  its  port  of  destination,  by  the  best  conveyance  obtainable  at 
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the  place  wh^re  the  Bald  goods  may  be,  or  at  any  other  place 
within  a  reasonable  distance,  and  the  enhanced  expense,  not 
exceeding  the  amount  insured,  shall  fall  on  the  insurers." 

From  the  eyidence  it  appears  that  the  cotton  was  in  a  fit  con- 
dition to  be  shipped  to  New  Orleans.  The  means  of  transpor- 
tation to  New  Orleans  could  have  been  had  within  a  reasonable 
time.  There  were  means  of  consulting  imderwriters  and  others 
interested  before  selling,  and  no  inexorable  necessity  that  com- 
pelled an  immediate  sale.  There  was  an  inexcusable  precipi- 
tancy, and,  as  we  infer,  an  inexcusable  want  of  publicity,  in  tike 
time  and  manner  of  the  sale.  There  was  an  inexcusable  haste 
and  looseness  in  the  proceedings  for  arbitration  as  to  the  sal- 
vage. The  recommendation  of  the  surveyors  that  the  cargo 
should  be  sold,  the  sale  of  the  cargo,  the  agreement  with  the 
salvors  to  arbitrate  the  award,  all  bear  date  on  the  same  day,  the 
third  of  July,  1851. 

In  view  of  these  facts,  of  the  well-settled  principles  of  law, 
and  especially  of  the  stipulation  in  the  policy,  we  have  no  hesi- 
tation in  concluding  with  the  district  judge  that  the  sale  was 
illegal,  the  abandonment  inefficacious,  and  the  claim  for  a  total 
loss  unfounded. 

But  we  are  not  prepared  to  say  with  the  court  below  that  the 
plaintiffs  are  thereby  precluded  from  any  relief.  If  the  vessel 
was  unseaworthy,  there  is  of  course  an  absence  of  all  claims  for 
the  loss  against  the  defendants.  But  if  she  was  seaworthy,  we 
see  no  reason,  as  at  present  advised,  for  the  entire  discharge  of 
the  underwriters  by  reason  of  the  failure  to  forward  the  cargo. 
The  plaintiffs,  it  seems  to  us,  would  still  be  entitled  to  indem- 
nity as  for  a  partial  loss. 

It  is  therefore  decreed  that  the  judgment  of  the  district  court 
be  affirmed,  but  without  prejudice  to  the  right  of  the  plaintiffs 
to  sue  for  a  partial  loss,  the  costs  of  the  appeal  to  be  paid  by 
the  plaintiffs. 

Pbbston,  J.  In  this  case,  I  desire  to  express  no  opinion  as  to 
the  law  or  evidence  with  regard  to  the  seaworthiness  of  the 
vessel  at  the  commencement  of  her  voyage,  but  fully  concur  in 
the  remainder  of  this  opinion. 


PassuMmoK  or  Unsbawobthinbss,  whxn  It  will  Abisk.— Vesiel  arriv- 
ing at  port  in  defective  condition  will  be  presumed  to  have  been  unseaworthy. 
at  the  commencement  of  the  voyage,  unless  adequate  cause  be  shown  to  ac- 
count for  her  defective  condition:  Cameron  v.  Rich^  53  Am.  Dec.  670;  Du- 
peyre  v.  Western  M.  A  F,  Ins,  Co,,  38  Id.  218.  Unseaworthiness  will  be  pre- 
•uned  when  a^essel  springs  aleak  soon  after  the  voyage  commences,  without 
In.  Dxo.  Vol.  LVI— 88 
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any  apparent  cause  from  perils  within  the  policy  of  insoranoe.  This  latter 
presamption,  however,  may  be  rebutted:  Snethen  ▼•  Memphis  Ins.  Co.,  48  Id. 
462,  and  notes  referring  to  other  cases  in  this  series.  See  also  RaMone  t, 
Neal,  50  Id.  679. 

Mabtbb's  Right  to  Dispobs  ov  Gaboo;  See  HoBaam  t.  St,  Lewis  Perpehtai 
Ins,  Co,,  arUtt  P-  691. 

Shipfkb'8  Right  to  Rxooveb  vob  Partial  Leas:  See  Hanam  t.  8L  Lfnda 
Perpetual  Ins,  Co.,  anU,  p.  691. 


Menabd  v.  Souddeb. 

[7  LODIUAIIA  AHaUAl.,  885.] 

Wbittxit  IirsTBiTmNT  SHOULD  BX  80  GoNSTRUxD  as  to  glve  it  that  effect 
which  shall  best  accord  with  the  intentions  of  the  parties  to  the  transao- 
tion. 

MXBCAKTILB    QUARANTIES    SHOULD    NOT    BE    SUBJEOTBD    TO    StAKDABD    OV 

Gbitioal  Nicett  applied  to  instmments  drawn  by  professional  men. 
Continuing  Guaranty  will  bb  Implied  from  a  letter  in  the  following 

terms:  "  I  do  recommend  my  friend  A.  B.,  of  the  parish  of  East  Baton 

Ronge,  a  planter,  and  any  fnnds  that  he  may  raise,  or  acceptances,  id 

case  he  does  not  pay,  I  feel  bound  to  pay.    G.  D.'* 
Iv  Gontinuino  Guaranty  creditor  must  not  only  show  that  he  adyanced 

his  money  or  parted  with  his  goods  on  the  faith  of  the  letter  of  guarantyt 

but  that  he  also  seasonably  notified  the  guarantor  that  he  accepted  the 

guaranty,  and  intended  to  act  upon  its  security. 

BZFBBSS  AND   FORMAL    NOTIOE,    EMANATING    DlREOTLY  IROM  CrBDITOB  TO 

Guarantor,  is  not  indispensable  to  bind  the  latter  in  oontinuing  guar- 
anty. If  the  fact  of  acceptance  is  seasonably  brought  to  the  knowledgt 
of  the  signer  in  any  other  way,  and  he  acquiesces  by  silence,  it  will  be 
sufficient. 
Dbath  ov  Guarantor,  without  Notice  to  or  Enowlxdob  by  Creditqb, 
will  not  defeat  the  latter 's  indemnity  for  advances  made  in  good  faith 
after  that  eyent. 

Affbal  from  the  district  court  of  the  parish  of  East  Baton 
Bogae.     The  facts  are  stated  in  the  opinion. 

O,  8.  Lacy,  and  T.  O,  and  F,  E.  Morgan,  for  the  plaintifb. 

B.  H.  Marr,  Cyras  Bailiff,  and  J,  M,  Elam,  for  the  defendants. 

By  Court,  Slidell,  J.  In  this  action  the  plaintiffs  seek  to  re- 
ooTer  from  Scudder,  and  also  from  the  succession  of  McCalop,  bj 
reason  of  a  letter  of  guaranty  signed  by  him,  a  sum  of  nineteen 
thousand  eight  hundred  and  sixty-four  dollars  and  three  and  three 
fourths  cents,  being  a  balance,  exhibited  by  an  account  annexed  to 
the  petition,  arising  from  supplies  furnished  for  the  use  of  Scud- 
der's  plantation;  moneys  advanced  and  expended  for  him  at  his 
request,  upon  accommodation  acceptances,  accoidmodation  in- 


June,  1852.]  Menakd  v.  Scuddeb.  611 

dorsements,  orders,  etc.  There  was  a  verdict  for  the  plaintiffii 
against  McCalop's  estate  for  the  sum  of  fifteen  thousand  seven 
hundred  and  thirty-eight  dollars  and  three  cents,  and  the  execu- 
tor has  appealed. 

The  letter  of  guamnty,  upon  which  the  claim  is  made,  is  in 
these  words:  ''Baton  Bouge,  December  4, 1849.  I  do  recom- 
mend my  friend,  Mr.  J.  B.  Scudder,  of  the  parish  of  East  Baton 
Rouge,  a  planter,  and  any  funds  that  he  may  raise,  or  acceptr- 
ances,  in  case  he  does  not  pay,  I  feel  bound  to  pay.  James 
McCalop." 

There  is  no  doubt  this  instrument  contains  a  proposed  con- 
tract of  guaranty.  It  is  not  a  mere  recommendation.  With 
the  recommendation  is  cumulated  the  declaration,  "any  funds 
that  he  may  raise,  or  acceptances,  in  case  he  does  not  pay,  I 
feel  bound  to  pay."  The  common  sense  of  this  declaration  is  a 
promise  to  indemnify;  a  guaranty  to  those  who  might  lend  hJTTi 
money,  or  accept  for  him.  The  proposition  that  this  instrument 
was  a  mere  expression  of  a  feeling  of  moral  duty,  and  did  not 
contemplate  a  legal  obligation,  is  not  worthy  of  serious  consid- 
eration. As  the  letter  was  intended  to  hold  out  inducements  to 
others  to  part  with  their  money,  and  was  calculated  to  create  a 
just  appreciation  of  indemnity,  good  faith  requires  that  such 
expectations  should  be  fulfilled;  and  a  breach  of  good  faith,  in 
such  case,  to  another's  detriment,  the  law  will  not  tolerate. 

But  a  graver  question  is  presented  when  we  inquire  what  is 
the  extent  of  the  legal  responsibility  contemplated  by  the  writer. 
Was  it  intended  as  a  limited  or  as  a  continuing  guaranty?  Was 
it  a  guaranty  intended  to  attach  only  to  such  aid,  by  way  of 
loan  or  acceptance,  as  should  be  given  to  Scudder  on  the  pres- 
entation of  the  letter?  or  was  it  intended  to  cover  such  trans- 
actions with  him  from  time  to  time  as  the  necessities  of  the  one 
and  the  convenience  of  the  other  might  dictate? 

The  solution  of  this  question  is  not  free  from  difficulty,  and 
might  perhaps  be  solved  in  either  way,  according  as  one  might 
choose  to  adopt,  in  the  extreme  of  the  conflicting  doctrines  which 
are  to  be  found  in  the  adjudged  cases.  Some  of  the  authorities 
advocate  in  favor  of  the  surety  a  strict  rule  of  construction,  and 
seem  to  demand  that  it  should  appear  unequivocally  that  it  was 
the  purpose  of  the  guarantor  to  guarantee  the  payment  of  debts 
contracted  from  time  to  time:  See  MelviUe  v.  Edyden,  8  Bam. 
&  Aid.  693,  opinion  of  Best,  J. ;  Cremer  v.  Eigginaorif  1  Mason, 
836;  Whitney  v.  Oroot,  24  Wend.  84. 

On  the  other  hand,  there  are  authorities  which  countenance 
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the  doctrine  that  a  large  and  liberal  construction  is  to  be  given 
in  such  cases  in  favor  of  one  claiming  rights  under  such  guar- 
anty, and  holding  it  to  be  the  duty  of  the  guarantor  to  limit  his 
guaranty  expressly  to  a  single  dealing,  if  he  would  avoid  a 
further  responsibility:  See  Maaon  v.  Pritchard^  12  East,  227; 
Hargreave  v.  Smee,  6  Bing.  244;  Drummond  v.  Preshnan,  12 
Wheat.  515;  Lavrrence  v.  McCalmont,  2  How.  450;  Lee  v.  Dick, 
10  Feb.  493.  Opinion  of  Lord  EUenborough,  cited  in  Smith's 
Mercantile  Law,  386. 

The  true  doctrine,  we  are  inclined  to  believe,  lies  between 
these  extreme  opinions;  and  we  think  it  was  very  judiciously 
observed  by  Dewey,  J.,  in  Mussey  v.  Bayner^  22  Pick.  223,  that 
a  safe  rule  of  construction  would  be  to  give  the  instrument  that 
effect  which  shall  best  accord  with  the  intentions  of  the  parties, 
as  manifested  by  the  terms  of  the  guaranty,  taken  in  connection 
with  the  subject*matter  to  which  it  relates,  and  neither  enlarg- 
ing the  words  beyond  their  natural  import  in  favor  of  the 
creditor  nor  restricting  them  in  aid  of  the  surety:  See  also 
Bell  V.  Bruen,  1  How.  187. 

In  furtherance  of  this  rule  of  construction,  we  would  add,  that 
for  the  nature  and  purpose  of  mercantile  guaranties,  and  the 
circumstances  imder  which  they  are  usually  prepared,  it  seems 
improper  to  subject  them  to  the  standard  of  critical  nicety, 
which  might  with  more  reason  be  applied  to  instruments  usually 
drawn  by  professional  men.  Mercantile  guaranties  are  usually 
written  by  the  guarantor  himself,  and  are  often  brief  in  their 
language,  and  inartificial  and  loose  in  their  form.  And  in  such 
cases  a  nice  and  technical  construction  might  rather  confuse 
than  aid  the  mind  in  its  search  for  the  true  intentions  of  the 
writer.  We  should  endeavor,  if  possible,  to  put  ourselves  in 
the  condition  of  the  parties,  and  so  seek  to  ascertain  from  the 
words  used  what  were  the  ideas  which  existed  in  the  writer's 
mind,  and  which  he  desired  to  convey  to  the  person  or  class  of 
persons  to  whom  the  letter  would  probably  be  exhibited;  and 
we  should  also  consider  what  effect  he  ought  reasonably  to 
expect  the  words  used  would  produce  in  the  minds  of  such 
persons:  See  also  Civil  Code,  arts.  1897,  1948. 

Now,  McCalop  was  a  planter.  His  friend  Scudder,  whom  he 
recommends,  was  a  planter.  He  so  describes  him  in  the  letter. 
He  may  be  reasonably  supposed  as  having,  in  his  mind,  the 
usual  course  of  business  and  the  usual  wants  of  a  planter;  the 
usual  mode  in  which  persons  in  that  vocation  seek  for  pecuni* 
axy  facilities,  and  in  which  merchants  extend  them.    He  desires 
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to  facilitate  Scudder  in  getting  commercial  aid,  and  he  gives  him 
the  letter  for  that  purpose.  The  words  are  adapted  to  the  pur- 
pose: I  recommend  him.  His  business  is  that  of  a  planter.  As 
such  he  wants  to  raise  money.  He  wants  some  one  to  aid  him, 
by  cash  advances  or  accommodation  acceptances.  If  any  one  will 
assist  him  in  this  way,  I  will  pay  them  if  he  does  not.  He  does 
not  say,  I  will  guarantee  a  single  loan  or  a  single  acceptanoe; 
but  he  speaks  in  the  plural:  any  funds  he  may  raise,  or  ac- 
ceptances. 

Considering  the  business  of  the  person  whom  he  proposed  to 
benefit,  the  nature  of  the  business  to  be  transacted,  and  the 
class  of  the  community  to  whom  it  was  reasonable  to  suppose 
the  letter  would  be  exhibited,  we  are  led  to  the  conclusion  that 
a  continuing  guaranty  was  contemplated  by  McCalop,  and  that 
it  would  be  so  understood  by  a  Louisiana  merchant. 

We  have  looked,  with  much  care,  into  the  decided  cases,  and 
find  the  prevailing  doctrine  to  be,  that,  in  the  case  of  a  pros- 
pective  and  continuing  guaranty,  the  creditor  must  not  only 
show  that  he  advanced  his  money  or  parted  with  his  goods  on 
the  faith  of  the  letter  of  guaranty,  but  that  he  also  seasonably 
notified  the  guarantor  that  he  accepted  his  guaranty,  and  in- 
tended to  act  upon  its  security.  As  the  subject  is  one  of  much 
commercial  importance,  it  is  proper  to  refer  to  some  of  the 
principal  cases  which  bear  upon  it. 

In  Russell  v.  Clark ^  7  Cranch,  69,  it  appeared  that  Clark  and 
Nightingale,  of  Providence,  had  written  to  Bussell  letters,  in- 
troducing and  recommending  their  friends,  Murray  &  Co.  of 
New  York,  who  had  in  contemplation  purchases  of  merchandif^e 
in  Charleston.  Judge  Marshall,  in  giving  the  opinion  of  the 
court,  considered  the  letters  as  recommendatoiy  merely,  and  not 
constituting  a  contract,  by  which  Clark  and  Nightingale  under- 
took to  render  themselves  liable  for  the  engagements  of  Murray 
h  Co.  to  Bussell;  but,  he  observes,  had  it  been  such  a  contract, 
it  would  certainly  have  been  the  duty  of  the  plaintiff  to  have 
given  immediate  notice  of  the  extent  of  his  engagements. 

In  Cremer  v.  Higffinswi,  1  Mason,  340,  which  was  the  case  of 
a  letter  of  credit,  specially  addressed,  Story,  J.,  held  that  it  was 
clearly  the  duty  of  the  plaintiff  to  notify  the  defendants  that 
reliance  was  placed  on  the  guaranty. 

In  Edmonsion  v.  Drahe,  5  Pet.  624,  which  was  the  case  of  a 
letter  of  credit,  specially  addressed.  Chief  Justice  Marshall  ob- 
served: "  It  would,  indeed,  be  an  extraordinary  departure  from 
that  exactness  and  precision  which  peculiarly  distinguish  com* 
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merdal  tnuiaactionB,  which  is  an  important  principle  in  the  law 
and  usage  of  merchants,  if  a  merchant  should  act  on  a  letter  of 
this  character,  and  hold  the  writer  responsible,  without  giving 
notice  to  him  that  he  had  acted  on  it. 

In  the  case  of  Douglass  y.  BeynMs,  7  Pet.  117,  Douglass  and 
others  had  addressed  a  letter  to  Beynolds,  Byrne  &  Co.,  in 
which  thej  said  their  friend  Huring,  to  assist  him  in  business, 
might  require  B.,  B.  &  Co.'s  aid,  from  time  to  time,  either  by 
acceptance  or  indorsement  of  his  paper,  or  advances  in  cash. 
And  they  bound  themselyes  to  be  responsible  to  B.,  B.  &  Co., 
at  any  time,  for  a  sum  not  exceeding  eight  thousand  dollars. 
The  court  considered  this  a  continuing  guaranty,  and  held  that 
it  was  necessary,  to  entitle  B.,  B.  &  Co.  to  recoTer  on  the  letter, 
that  they  should  prove  that  notice  had  been  given,  in  a  reason- 
able time  after  the  letter  had  been  accepted  by  them,  to  the 
guarantors  that  it  had  besn  accepted. 

In  Lee  v.  Dick,  10  Pet.  492,  the  question  of  neoessily  of  notice 
of  acceptance  of  the  gnaranfy  arose  under  a  letter  addressed  in 
Tennessee,  by  Lee,  to  N.  &  J.  Dick  &  Co.  of  New  Orleans,  in 
which  they  said:  "  Nightingale  &  Dexter  wish  to  draw  on  you  at 
six  or  eight  months'  date.  You  will  please  accept  their  draft 
for  two  thousand  dollars,  and  I  do  hereby  guarantee  the  punc- 
tual payment  of  it."  The  court  observed,  the  question  is, 
whether  the  plaintiffs  were  bound  to  give  notice  to  the  defend- 
ant that  they  intended  to  accept,  or  had  accepted  and  acted 
upon  this  guaranty.  It  is  to  be  observed  that  this  guaranty 
was  prospective;  it  looked  to  a  draft  thereafter  to  be  drawn; 
and  this  question  is  put  at  rest  by  the  decision  of  this  court. 
They  cited  Russell  v.  Clark,  7  Cranoh,  91,  and  Edmonston  v. 
V.  Drake,  5  Pet.  624. 

So  in  Adams  v.  Jones,  12  Pet.  213,  it  was  held,  that  upon  a 
letter  of  guaranty  addressed  to  a  particular  person,  or  persons 
generally,  for  a  future  credit  to  be  given  to  the  party  in  whose 
behalf  the  guaranty  is  drawn,  notice  is  necessary  to  be  given  to 
the  guarantor,  that  the  person  crediting  has  accepted  or  acted 
upon  the  faith  of  the  guaranty.  See  also  Wildes  v.  Savage,  1 
Story,  22;  Beekman  v.  Hale,  17  Johns.  140;  Bank  of  lUinois  v. 
Sloo  and  Byrne,  16  La.  642  [85  Am.  Dec.  223];  Cremer  v.  Big- 
ginson,  1  Mason,  340;  Mussey  v.  Bayner,  22  Pick.  228;  Norton 
V.  Eastman,  4  Greenl.  621. 

In  citing  the  foregoing  authorities,  we  do  not  wish  to  be  un- 
derstood as  adopting  them  in  their  entire  scope.  Some  of  the 
rules  which  they  enunciate  have  been  in  subsequent  decisions 
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qualified  or  abandoned;  but  bo  far  as  they  inculcate  the  neces- 
sity of  notice  of  acceptance  in  a  case  like  the  present,  to  which 
case  we  desire  to  confine  our  opinion,  we  believe  they  have  com- 
manded a  frequent  concurrence  in  American  courts,  and  we  do 
not  doubt  their  correctness.  For  where  the  letter  of  guaranty 
IS  addressed  to  the  public  at  large,  where  it  is  prospective  and 
to  attach  upon  future  transactions,  where  it  is  unlimited  in 
amount  and  indefinite  in  duration,  and  is  by  its  uature  subject 
to  recaU,  it  seems  manifestly»just  that  the  guarantor  should  be 
entitled  to  notice  of  acceptance,  within  a  reasonable  time,  from 
the  person  who  undertakes  to  act  upon  its  faith.  Such  notice 
is  material  and  important  for  many  reasons.  It  enables  the 
guarantor  to  know  in  whose  favor  the  guaranty  has  attached  or 
is  about  to  attach;  to  form  an  idea  of  the  probable  nature  and 
extent  of  his  liability;  to  appreciate  the  necessity  of  vigilance 
on  his  own  part;  to  avail  himself,  when  necessary,  of  the  appro- 
priate means  in  law  aud  equity;  to  protect  himself  with  regard 
to  liabilities  which  may  have  accrued;  and  to  arrest  their  future 
creation  by  a  recall. 

We  have  not  overlooked  the  fact  that  the  late  decisions  in 
New  York,  see  Douglass  v.  Howland,  24  Wend.  35;  Union  Bank 
V.  Coster,  3  N.  Y.  203  [53  Am.  Dec.  280],  conflict  with  this  opin- 
ion, but  we  think  the  weight  of  authority  and  argument  pre- 
sented by  the  cases  cited  preponderates  in  its  favor. 

We  come  now  to  the  inquiries  whether  McCalop  had  reason- 
able notice  of  acceptance  of  the  guaranty  by  the  plaintifBs.  And 
upon  this  point  we  premise  that  express  and  formal  notice,  ema- 
nating directly  from  the  creditor  to  the  guarantor,  is  not  indis- 
pensable. If  the  fact  of  acceptance  is  seasonably  brought  to  the 
knowledge  of  the  signer  in  any  other  way,  and  he  acquiesces  by 
silence,  it  appears  to  us  sufficient:  Civil  Code,  1806, 1812,  etc.; 
7)rain  v.  Jones,  11  Vt.  444. 

There  is  no  express  evidence  of  notice  in  the  present  case.  It 
rests  upon  circumstantial  evidence  alone,  and  this  branch  of  (he 
cause  is  certainly  not  free  from  difficulty.  It  presents  another 
instance  of  that  looseness  with  which  commercial  business  is 
conducted  in  this  state — a  looseness  which  is  the  fruitful  parent 
of  litigation,  and  a  source  of  extreme  embarrassment  to  our 
tribunals,  who  are  often  called  upon  to  apply  the  principles  of 
commercial  law  to  transactions  in  which  the  actors  have  disre- 
garded that  method,  exactness,  and  forecast  which  ought  to  dis- 
tinguish commercial  dealings. 

It  is  contended  by  the  plaintiffs  that  notice  may  be  infexred 
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from  the  following  circumstances,  exhibited  by  the  evidence, 
and  which  are  thus  stated  and  commented  upon  in  the  argument 
of  their  counsel : 

'*  1.  From  the  fact  that  Menard  k  Yignaud  had  previously 
been  the  merchants  of  Scudder,  McCalop  could  well  presume, 
from  that  circumstance,  that  Scudder  had  given  the  letter  to  his 
old  factors. 

"  2.  From  the  circumstance  that  M.  &  Y.  were  the  accom- 
modation acceptors  and  indorsers  of  the  joint  paper  of  McCalop 
and  Scudder,  given  for  the  benefit  of  the  latter. 

"3.  From  the  connection  and  intimacy  which  existed  between 
Scudder  and  McCalop.  The  testimony  proves  that  Scudder  had 
married  a  relative  of  McCalop;  that  the  latter  had  gratuitously 
raised  a  heavy  mortgage,  which  he  held  upon  the  property  of 
the  former,  and  that  McCalop  had  placed  in  the  possession  of 
Scudder  an  unlimited  letter  of  credit;  and,  with  these  fiicts 
standing  prominently  forth,  can  we  for  a  moment  presume  that 
Scudder  did  not  frankly  and  promptly  inform  his  friend  and 
benefactor,  in  whose  hands  he  placed  the  letter  of  credit?  At 
least,  is  not  this  a  question  of  fact,  properly  submitted  to  the 
jury  ?  And  the  jurors  having,  by  their  verdict,  found  in  our 
favor  upon  that  question,  can  this  court  feel  authorized  to  reverse 
the  finding  upon  that  point?  " 

The  facts  thus  generally  stated  are  certainly  quite  cogent,  and 
they  do  not  lose  their  force  by  a  more  minute  and  detailed  ex- 
amination. For  example,  it  appears  that  on  the  eighth  of  Janu- 
ary, 1850,  a  few  weeks  posterior  to  the  date  of  the  letters  of 
guaranty,  Scudder  drew,  at  Baton  Bouge,  two  drafts  to  the 
order  of  and  indorsed  by  McCalop,  who  was  an  accommodation 
indorser,  at  eleven  and  twelve  months,  for  two  thousand  dol- 
lars and  two  thousand  five  hundred  dollars,  upon  Menard  & 
Yignaud,  which  were  accepted  by  them  a  day  or  two  afterwards, 
for  the  accommodation  of  Scudder,  and  being  thus  accepted, 
were  put,  by  the  acceptors,  into  the  market  in  New  Orleans,  and 
discounted.  The  proceeds  of  discoimt  were  put  to  the  credit  of 
Scudder,  in  accoimt  current,  on  the  eleventh  of  January,  1850, 
and  they  were  paid  at  maturity  to  the  holder  by  the  acceptor. 
Tested  by  technical  rules  applied  to  the  face  of  the  instrument, 
and  without  the  assistance  of  surrounding  facts,  this  bill  trans- 
action would  not  aid  the  plaintiffs;  but,  considered  with  refer- 
ence to  the  true  relations  of  the  parties  to  the  bills,  and  the 
irregular  but  well-known  course  of  dealing  between  our  factors 
and  planters,  by  which  the  factor  raises  money  for  the  planter, 
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through  his  own  accommodation  acceptances  of  the  planter's 
bills,  these  transactions  become  very  significant,  and  can  hardly 
be  reconciled  with  any  other  hypothesis  than  that  McGalop 
knew  the  purpose  of  the  drafts,  and  that  his  guaranty  had  been 
or  would  be  presently  used  to  obtain  for  his  friend  the  desired 
accommodation.  Again,  on  the  eighth  of  February  we  find 
Menard  &  Yignaud  indorsing  and  getting  discounted  in  the  New 
Orleans  market,  for  the  accommodation  of  Scudder,  his  note, 
dated  Baton  Rouge,  January  27,  1850,  at  twelve  months,  for 
four  thousand  five  hundred  dollars,  indorsed  by  McGalop,  which 
was  taken  up,  after  protest,  by  the  plaintiffs.  On  the  eighteenth 
of  April,  1850,  the  plaintiffs  again  accepted  a  draft  of  Scudder, 
indorsed  by  McGalop,  for  five  thousand  dollars,  at  four  months. 
Otber  circumstances  of  like  character  are  shown  by  the  record, 
but  it  is  unnecessaiy  to  state  them  in  detail. 

Now,  the  letter  on  its  face  indicates  that  Scudder  was  in  need 
of  accommodation.  It  was  a  letter  given  to  be  used  for  that 
purpose,  and  as  the  subsequent  acts  of  McGalop  connect  him  so 
palpably  with  the  efforts  of  Scudder  to  obtain  accommodation 
from  the  plaintiffs,  and  the  defendants  have  not  shown  any  facts 
which  could  have  tended  to  create  an  idea  in  McGalop's  mind 
that  the  letter  of  the  fourth  of  December  had  been  used  else- 
where, we  are  naturally  led  to  the  conclusion  that  he  was  well 
acquainted  with  the  direction  it  had  taken.  The  same  circum- 
stances, and  the  great  intimacy  between  McGalop  and  Scudder, 
may  account  for  the  omission,  on  the  part  of  the  plaintiff^,  to 
address  him  a  formal  letter  of  acceptance. 

It  is  said  the  precise  time  when  the  letter  came  into  the  pos- 
session of  the  plaintiffs  does  not  appear.  It  is  undisputed  that 
it  was  in  their  possession  in  the  early  part  of  April,  1850,  after 
which  period  important  advances  were  made;  and  the  circum* 
stances  of  the  case  point  strongly  to  the  inference  that  it  was 
exhibited  to  them  personally  after  its  date.  That  inference  was 
drawn  by  the  jury,  and  the  defendant  asks  with  a  bad  grace  for 
a  reversal  of  tiie  verdict  on  that  score,  having  opposed  and  suc- 
ceeded in  excluding  (eiToneously,  we  think)  testimony  which 
would  have  given  more  precision  to  this  matter. 

Where  a  guaranty  has  been  accepted,  and  the  guarantor 
knows  the  facts,  notice  from  time  to  time  of  the  advances  actu- 
ally made  appears  in  general  to  be  unnecessary :  See  Wildes  v. 
Savage^  1  Story,  38. 

It  is  said  that  although  McGalop  died  on  the  ninth  of  July, 
1860«  matters  went  on  in  the  same  way  as  before,  until  some 
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months  after  liis  death,  when  the  account  terminatee;  and  that 
adTanoee  after  his  death  should  be  stricken  from  the  account,  so 
far  as  McCalop's  estate  is  concerned.  Upon  inspection  of  the 
account,  we  find  there  were  some  advances  subsequent  to  the 
ninth  of  July  on  the  one  hand,  and  remittances  on  the  otlier; 
and  perhaps,  upon  a  different  showing,  the  subsequent  remit- 
tances, there  being  no  express  appropriation  at  the  time,  might 
be  applied,  quoad  the  guarantor,  to  the  antecedent  indebtedness 
of  Scudder,  which  would  result  in  some  reduction  in  the  appel* 
lant's  fayor.  But  as  the  case  stands,  upon  the  oTidence,  we  do 
not  feel  authorized  to  disturb  the  yerdict. 

A  guaranty  like  the  present,  we  understand,  is  countermand- 
able  by  the  guarantor  so  as  to  arrest  his  further  liability  after 
notice;  and  it  may  be  that  the  death  of  the  guarantor  would 
operate  a  revocation  after  notice  of  the  death,  or  knowledge  of 
the  fact  brought  home  to  the  creditor.  But  so  far  as  we  may 
judge  from  the  analogies  of  the  law,  the  mere  death,  without 
notice  or  knowledge,  ought  not  to  defeat  the  creditor's  indem- 
nity for  advances,  made  in  good  faith,  after  that  event.  See  the 
article  3001  of  the  civil  code  as  to  acts  done  in  good  faith,  by 
an  agent,  after  the  death  of  his  principal.  See  also  Troplong 
Du  Contrat  de  Society,  No.  903.  "  Utilitatis  porro  reipublic» 
maxime  circa  commeroiorum  libertatem  versatur.  Nihil  autem 
est  quod  exercendis  commerciis  et  propagandis  tantopere  prosit, 
quantum  si  publics  et  bona  fide  contrahentes  sciant  se  certo 
oontrahere:"  Comm.  de  Favre,  1.  24,  sec.  1,  D.  de  Mlnoribus, 
cited  by  Troplong,  note  No.  903,  supra. 

The  judgment  of  the  district  court  is  affirmed,  with  costs. 


Wbittbn  Instrument,  how  Constbued. — ^Rnles  of  construction  of  coo* 
tracts  at  law  are  in  general  the  same  as  in  equity:  Robert  v.  Beatty^  21  Am. 
Dec  410.  The  intention  of  the  parties  must  govern  in  the  construction  of  a 
oontraot,  if  it  can  be  collected  from  the  instrument  and  the  circumstances, 
and  is  not  repugnant  to  some  settled  principle  of  law:  RcberU  t.  BeaUy, 
tupra;  Kendall  v.  Rwtsell,  20  Id.  696;  Tindall  v.  Conover,  40  Id.  220;  State 
V.  Page,  Id.  608;  Stetoart  v.  Preston,  44  Id.  621 ;  Chapman  v.  OlasadU  48  Id.  41. 
The  intention  of  the  parties  must  be  ascertained  from  the  whole  context  ot 
the  instrument:  Singleton  v.  Carroll,  22  Id.  95;  WaUon  v.  Blaine,  14  Id.  669. 
In  construing  contracts,  the  situation  of  the  parties  and  the  subject  of  their 
transactions  should  be  considered:  Wilson  v.  7Votq>,  Id.  458. 

Written  Instrument  Drawn  by  Non -professional  Man,  how  Con- 
strued.— Written  contracts  should  be  so  construed  as  to  give  effect  to  them, 
rather  than  the  contrary;  and  when  they  are  informal,  illiterate,  and  unskill- 
fully  drawn,  the  intent,  is  to  be  ascertained,  if  possible,  without  regard  to 
t^hnl<»ftl  rules,  by  construin^i:  the  words  as  they  were  understood  by  the 
parties,  resort  being  had  to  every  part  of  the  instrument,  and  the  intent. 
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when  thiiB  ascertaiDed,  is  the  goveniing  rule  in  enforcing  the  contract:  Ai^ 
wood  T.  Cohb,  26  Am.  Dea  657.  Strict  rules  of  grammar  will  not  control  a 
writing  made  by  men  who  are  not  grammarians:  WaUon  v.  Blaine,  14  Id. 
669.  The  ordinary  and  legal  meaning  of  the  words  used  mnst  be  taken  into 
consideration:  Workman  v.  Inntranee  Co,,  22  Id.  141;  ColUns  t.  Benifntry,  42 
Id.  155. 

CoNTiKUiNO  GuABANTT  DsFiKBD. — ^An  instrument  executed  by  parties 
whereby  they  bind  themselves  to  a  limited  extent  for  any  goods  that  might 
be  sold  to  a  party  tlierein  named  will  be  construed  as  a  guaranty  limited  to 
the  specified  sum  on  all  salee  of  goods  upon  the  credit  of  such  guaranty: 
Wilde  V.  HaycrOfft,  2  Duv.  309.  When  the  terms  of  a  guaranty  will  admit 
of  its  continuance,  the  practical  construction  put  upon  it  by  all  parties  is  the 
true  one:  Michigan  SUUe  Bank  v.  Peek,  28  Vt.  200.  A  letter  worded,  '*  Tou 
can  let  D.  have  what  goods  he  caUs  for,  and  I  will  see  that  the  same  are  set- 
tled for,"  was  held  a  continuing  guaranty  in  Hotchkin  v.  Bamea,  34  Conn. 
27.  For  further  instances  of  continuing  guaranties,  see  Rapdye  v.  BaUey,  8 
Am.  Dea  49;  Fettows  v.  Prentiss,  45  Id.  484,  and  ca.^es  cited  in  the  notes  to 
the  same. 

GUARANTOB  18  BhTITLSD  TO  NOTIOK  OF  AcCEPTANCn  OV  HIS  QVABAinTi 

Oaks  V.  Welter,  37  Am.  Dea  583;  Fdhws  v.  Prentiss,  45  Id.  484.  It  is  gen- 
erally the  duty  of  one  who  gives  credit  to  another  upon  the  faith  of  the 
guaranty  to  give  notice  to  the  guarantor  of  the  credit  given:  Dobbins  y.  Brad' 
ley,  4  Oranch  C.  Gt.  298;  Bums  v.  Semmes,  Id.  702;  Laiufson  t.  Townes,  2  Ala. 
873;  Fay  v.  Hall,  25  Id.  704;  Cahtuae  v.  Samini,  29  Id.  288;  Lane  t. 
Levilian,  4  Ark.  76;  Orqft  v.  Johan,  13  Gonn.  28;  Taylor  v.  McChmg^  2 
Houst  24;  Bell  v.  KeUar,  13  B.  Mon.  381;  Norton  v.  Easknan^  4  Ma  521} 
Allen  V.  Pike,  3  Gush.  238;  HiU  v.  Calvin,  5  Miss.  231;  Smith  v.  Anthony,  6 
Mo.  604;  Taylor  v.  Wetmore,  10  Ohio,  49a 

GuARAHTT,  WHEN  Absolxttb,  No  FoBicAL  NoTiOB  Rbquibitb.— In  csse 
of  an  absolute  guaranty,  the  guarantor  is  not  entitled  to  demand  or  notice  of 
non-payment:  Diekerson  v.  Derrickson,  39  HI.  574;  Bowman  v.  Cnrd,  2  Baaht 
665;  Breed  v.  HiUhause,  7  Gonn.  523;  WooUey  v.  Sergeant,  14  Am.  Deo.  419; 
Oaks  V.  Wetter,  37  Id.  583;  Fellows  v.  Prentiss,  45  Id.  484.  Guarantor  of  a 
non-negotiable  instrument  is  liable  without  demand  or  notice:  WocUeyr, 
SergeasU,  14  Id.  419.  See  also  oases  collected  in  note  to  Oibbs  t.  Oannotu  11 
U.708. 


McDowell  v.  Genebal  Mxttual  bra  Go. 

[T  LounLUiA  AiaVAis,  684.) 

Mastkb  is  Bound  to  Seoubb  Sbbyigxs  ov  Pilot  when  entering  foreign 

port  where  pilots  are  employed,  and  must  approach  pilot  ground  with 

caution. 
Uhdxrwsitkbs'  Liabujtt  Obasis  upon  Failusb  to  Emflot  Pilot  on  part 

of  owner  or  his  agents,  where  a  pilot's  services  are  nnoessary  to  SToid 

danger. 

VmERWROWBB  ABM  HOT  LlABLB  VOB  L088  OV  StSAVDXD  VBUL  Whsil  ths 

loss  eonld  have  besn  avoided  by  oars  and  dUigenoa  on  part  of  Ofwnsr  ot 
his  agent 
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When  Vcbsel  Ska  worthy  at  Gommencbm  e^  ov  Votaob  becomes  udsg»- 
WQfrthy  daring  the  same,  the  owner  is  bound  to  repair  the  damage  at  the 
port  of  refuge,  refreshment^  or  trade  to  entitle  him  to  recover  risk. 

Unssawobthiniss  Asisiko  affkr  ComfSNCBiiXNT  OP  Votaob  shall  not 
operate  as  a  defense,  except  where  the  loss  has  been  occasioned  by  it,  and 
resulted  from  negligence  or  miscondnct  of  the  aasored  or  hia  agent. 

Mabtbb's  Pbotbbt  is  ADMisaiBLB  nr  EviDBircB  to  impeach  testimony  of 
master  rendered  after  protest  had  been  made. 

AfpBAL  from  the  f outh  district  ooinri  of  New  QdeaiUL  The 
hcia  are  stated  in  the  opinion. 

Elmore  and  King^  for  the  plaintiflb. 
JS.  Briggs^  for  the  defendants. 

BjConrt,  Slidsll,  J.  This  action  is  npon  a  policy  of  insnianoe 
for  the  Talue  of  goods  shipped  in  the  schooner  H^uria,  on  a  toj- 
age  "  from  New  Orleans  to  Brazos  river  and  about  twelve  miles 
above  Columbia.''  The  vessel  was  wrecked  in  crossing  the  bar 
at  the  mouth  of  that  river.  The  defendants  resist  the  payment 
of  the  loss,  on  the  ground  that  it  was  occasioned  by  the  neglect 
of  the  master  to  employ  a  pilot  in  crossing  the  bar. 

There  was  judgment  for  the  plaintiff  in  the  court  below,  and 
the  defendants  have  appealed. 

We  consider  it  as  satisfactorily  resulting  from  the  evidence, 
that  it  is  custonxaiy  for  vessels  of  the  description  of  the  Maria 
to  take  a  pilot  in  crossing  the  bar  of  the  Brasos  river;  and  the 
propriety  of  doing  so  is  shown  by  the  nature  of  the  locality. 
It  appears  from  the  testimony  that  there  is  a  shifting  bar  and 
channel,  and  that  it  would  not  be  safe  to  cross  without  a  pilot. 
The  absence  of  a  pilot  under  such  circumstances  must  be  con* 
sidered  as  producing  a  positive  and  definite  increase  of  risk. 

It  may  be  considered  as  well  settled  in  American  jurispru- 
dence, that  a  master,  in  entering  a  foreign  port  where  pilots  an 
usually  employed,  is  bound  to  approach  the  pilot  ground  with 
caution,  and  to  use  reasonable  diligence  to  obtain  a  pilot.  If 
he  enters  without  a  pilot,  and  the  vessel  grounds  and  is  wrecked 
in  doing  so,  the  underwriters  on  ship  are  not  answerable  for  the 
loss  thereby  sustained,  unless  it  be  shown  that  the  reasonable 
diligence  to  obtain  a  pilot  was  unsuccessfully  exerted,  or  that 
circumstances  of  impending  danger  rendered  it  unsafe  to  wait 
for  a  pilot,  or  that  such  other  state  of  &cts  existed  as  would 
reasonably  excuse  the  omission  by  showing  its  necessity:  See 
BoUon  V.  American  Inswrance  Company^  cited  in  8  Kent's  Com. 
176,  note;  1  Phillips  on  Insurance,  315;  Keder  v.  Fireman'B  Im 
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mrance  Company,  3  Hill  (N.  T.),  260;  2  Greenl.  Ev.^  sec.  400; 
McMillan  v.  Union  Insurance  Company^  1  Bice  L.  248  [33  Am. 
Dec.  112];  cited  in  3  Kent's  Com.  176,  note.  See  also  Id.  289; 
Patapisco  Insurance  Company  v.  Coulter ,  3  Pet.  236. 

That  the  question  of  liability  of  underwriters,  in  case  of  the 
omission  to  take  a  pilot,  is  the  same,  whether  insurance  be  on 
the  ship  or  goods  laden  on  board  by  third  persons,  seems  clear. 
The  subject  of  employing  a  pilot  appears  properly  to  fall  under 
the  head  of  seaworthiness,  and  is  so  treated  by  the  commenta- 
tors. Now,  it  is  settled  that  the  warranty  of  seaworthiness  is 
equally  implied,  whatever  may  be  the  subject  of  insurance,  and 
applies  no  less  to  insurances  effected  by  the  owner  of  goods 
than  to  those  effected  by  the  owners  of  the  ship:  See  Oliver  y. 
Cowley,  cited  in  1  Park  on  Insurance,  228  b,  306;  Amould  on 
Marine  Insurance,  664;  1  Phillips  on  Insurance,  308.  See  also 
Tayl(yr  v.  LoweU,  3  Mass.  347  [3  Am.  Dec.  141]. 

The  owners  of  the  goods  are  not  without  recourse.  They 
have  their  remedy,  for  the  consequences  of  the  captain's  neglect 
to  take  a  pilot,  against  him  and  the  owners  of  the  ship. 

It  is  proper  here  to  remark,  that  although  it  seems  to  be  the 
great  leading  principle  of  the  English  doctrine  of  seaworthi- 
ness, that  there  is  no  implied  warranty  of  seaworthiness,  except 
at  the  commencement  of  the  voyage,  yet  the  law  in  the  princi- 
pal commercial  states  of  this  Union  is  at  variance  with  the 
English  doctrine,  and  gives  a  wider  extent  to  the  implied  war- 
ranty. It  holds  it  to  be  the  duty  of  the  assured  to  keep  his 
vessel  seaworthy  during  the  voyage,  if  it  be  in  his  power  to  do 
so;  and  if,  from  the  neglect  of  the  owner  or  his  agents,  the 
vessel  becomes  unseaworthy,  by  damage  or  loss  in  her  hull  or 
equipments,  during  the  voyage,  the  owner  must  repair  the  dam- 
age or  supply  the  loss,  at  the  port  of  refuge,  refreshment,  or 
trade.  The  underwriter  will  be  discharged  from  liability  for 
any  loss,  the  consequence  of  such  want  of  diligence:  3  Kent's 
Com.  288,  289;  Arnould  on  Marine  Insurance,  666. 

The  American  doctrine,  however,  is  qualified  to  this  extent: 
that  unseaworthiness,  arising  after  the  commencement  of  the 
voyage,  has  not  a  retrospective  operation,  so  as  to  destroy  a  just 
claim  in  respect  of  losses  which  have  occurred  prior  to  the 
breach  of  the  implied  warranty;  and  also,  that  if  the  ship  sailed 
seaworthy  for  the  voyage,  subsequent  unseaworthiness  shall  not 
operate  as  a  defense,  except  where  the  loss  is  distinctly  shown 
to  have  been  occasioned  by  it,  and  the  unseaworthiness  itself  to 
have  arisen  from  the  negligence  or  misconduct  of  the  assured  or 
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his  agents.  The  language  of  Mr.  Kent,  with  regard  to  this  lat- 
ter qualification,  is  very  apposite,  by  reason  of  the  illustration 
it  gives  to  the  present  controversy.  ''The  owner,''  says  he, 
"is  bound  to  keep  the  vessel  in  a  competent  state  of  repair  and 
equipment  during  the  voyage,  as  far  as  it  may  be  in  his  power. 
If  this  be  not  the  case,  and  a  loss  afterwards  happens,  which 
could  by  any  means  be  either  increased  or  affected  by  a  prior 
breach  of  the  implied  warranty  of  seaworthiness  when  the 
policy  attached — as,  for  instance,  if  the  master  should  omit  to 
take  a  pilot  at  an  intermediate  port  where  he  ought  and  might 
have  done  it,  and  the  vessel  be,  two  years  afterwards,  lost 
by  capture;  or  if  he  sailed  without  sufficient  anchors,  and 
the  vessel  be  afterwards  struck  with  lightning — ^would  the  in- 
surer be  discharged?  The  better  opinion  would  seem  to  be, 
that  he  would  not  be  discharged:"  3  Kent's  Com.  289.  See 
also  Paddock  v.  Franklin  Ins.  Co. ,  11  Pick.  227. 

Mr.  Amould  advocates  the  English  rule,  and  considers  it  de- 
cidedly preferable,  both  as  giving  the  assured  a  more  complete 
indemnity,  and  also  preventing  many  nice  and  diJfficult  inquiries, 
which,  in  his  opinion,  the  other  system  has  a  direct  tendency  to 
produce.  But  it  seems  to  us,  on  the  other  hand,  that  the  Ameri- 
can rule  is  more  consistent  with  public  policy,  considered  with 
reference  to  the  preservation  of  life  and  property. 

In  the  present  case,  the  plaintiffs  insist  that  the  captain  did 
all  he  could  to  procure  the  services  of  a  pilot;  and  in  support 
of  this  proposition,  they  rely  on  the  testimony  of  the  captain, 
which  is  as  follows: 

On  Tuesday,  thirtieth  of  Apnl,  1850,  at  five  o'clock,  ▲.  x. ,  made 
Galveston  island,  bearing  north-west.  At  ten  o'clock,  ▲.  x., 
made  the  mouth  of  the  Brazos  river.  The  bar,  to  appearance, 
was  smooth,  and  being  abreast  of  it  (the  bar),  hove  the  vessel 
to  for  a  pilot,  witness  at  the  same  time  seeing  the  pilot-boat 
making  for  his  schooner.  The  pilot-boat  approached  within 
hailing  distance  of  the  schooner,  the  schooner  heading  at  that 
time  to  the  south  and  west,  the  jib  to  windward  and  below  her 
lee,  and  the  pilot-boat  was  on  the  same  tack,  at  the  stem  of  the 
schooner,  gaining  on  her,  when  the  pilot-boat  hailed  the  schooner 
and  demanded  if  she  wanted  a  pilot.  Witness  answered  from 
the  schooner,  ''  Yes;  what  is  the  pilotage?"  They  hailed  again 
from  the  pilot-boat,  but  witness  could  not  hear  distinctly  what 
they  said,  but  supposed  it  was  to  rex>eat  the  question,  and  wit- 
ness returned  the  same  answer.  Whilst  these  questions  were 
being  propounded  and  answered,  witness  was  standing  by  the  lee 
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main  rigging,  and  having  a  man  heaving  the  lead  and  reporting 
four  fathoms  of  water.  The  pilot  then  bore  away  before  the 
windy  and  went  on  the  opposite  tack;  and,  as  it  is  customary  on 
the  bar  of  Texas  for  pilot-boats  to  go  in  first,  and  for  vessels  to 
follow,  I  bore  away  after  the  pilot-boat,  and  followed  it  for 
about  half  an  hour;  but  not  keeping  up  with  the  pilot-boat,  I 
set  my  signal  for  him  to  wait;  but  he  not  waiting,  and  the 
schooner  not  getting  any  farther  off  from  the  shore  on  this  tack, 
witness  put  the  schooner  about  aad  stood  on  the  opposite  tack. 
By  putting  the  schooner  about  she  dropped  astern,  and  was  in 
three  fathoms  of  water  before  she  got  headway;  and  whilst 
standing  on  this  tack,  she  not  being  able  to  clear  the  south 
breakers,  and  her  anchor  and  chains  not  being  able  to  hold 
her,  witness  kept  her  away  and  attempted  to  cross  the  bar. 
This  was  the  only  alternative,  either  to  cross  the  bar  or  drift  on 
the  north  or  south  breakers.  It  was  then  about  one  o'clock, 
p.  M.,  when  the  schooner  got  on  the  bar,  and  she  commenced 
thumping;  and,  the  wind  being  light  and  dying  away,  she  lost 
her  steerage  way,  and  the  current,  running  very  strong  out  of 
the  river,  swept  the  schooner  on  the  south-west  point,  etc. 

In  addition  to  this  testimony,  the  plaintiff  also  offered  the 
testimony  of  one  of  the  seamen,  which  sustantially  accords  with 
the  captain's.  These  depositions  were  taken  before  a  justice  of 
the  peace,  after  the  answer  was  filed  in  the  cause. 

If  the  case  stood  upon  this  testimony  alone,  we  might  have 
concurred  with  the  district  judge  in  holding  the  defendants 
liable. 

But  a  grave  difficulty  is  presented  by  comparing  the  testimony 
of  the  captain  and  seaman,  taken  after  the  refusal  of  the  under- 
writers to  pay  the  loss  on  account  of  the  omission  to  employ  a 
pilot,  with  the  protest  made  in  Texas  a  few  days  after  the  wreck, 
and  signed  by  them.  This  instrument  relates  with  the  usual 
detail  of  a  log-book,  from  which  it  would  seem  to  have  been 
copied,  the  circumstances  of  the  vessel's  voyage  from  New 
Orleans  to  the  coast  of  Texas,  giving,  day  by  day,  the  winds, 
soundings,  weather,  accidents  occurring  on  board,  etc.  We  then 
find  the  following  statement:  "  Tuesday,  thirtieth,  atfive  o'clock, 
A.  M.,  made  Galveston  island,  bearing  north-west;  at  ten  ▲.  m., 
made  the  mouth  of  the  Brazos  river,  the  bar  to  appearance  was 
smooth,  the  wind  fresh  from  the  south-east;  at  one  o'clock,  p.  h., 
bore  away,  and  stood  on  to  the  bar;  but  while  crossing  it  the 
wind  died  away,  and  before  the  anchors  could  be  let  go  the  cur- 
rent, which  was  then  running  six  miles  per  hour,  swept  the 
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Bchooner  onto  the  south-west  point,  where  she  commenced 
thumping  on  the  bottom  veiy  heavy;  immediately  got  out  the 
boat,  and  carried  out  the  anchor;  and  at  ten  p.  x.  succeeded  in 
bearing  the  schooner  to  the  inner  point  (she  thumping  heavily 
all  the  time,  and  leaking  badly),  when  the  hawser  parted,  and 
she  was  again  swept  on  the  south  point;  it  now  required  both 
pumps  to  keep  her  free;  the  wind  light  from  the  south-east,  and 
continued  so  until  midnight.  Weduiesday ,  May  1st,  at  one  a.  m.  , 
the  wind  began  to  increase;  at  four,  the  wind  still  freshening; 
went  on  shore  in  the  yawl  and  borrowed  an  anchor  from  the 
schooner  McNeil,  and  got  the  pilot-boat  and  pilot's  men  to  as- 
sist in  taking  out  the  anchor,  and  to  assist  in  heaving  her  off;  at 
five,  returned  to  the  schooner  and  found  she  could  not  be  kept 
free  with  both  piunps,  and  that  she  had  settled  in  the  sand; 
commenced  heaving  on  the  hawser,  but  found  she  did  not  move; 
at  eight  a.  x.  she  had  gained  on  the  pumps  two  feet  water,  and 
at  ten  a.  h.  she  settled  down  and  soon  filled  to  the  deck,  and 
became  a  total  vnreck;  at  which  time  H.  C.  Wilcox,  wreck-master, 
came  off  with  two  launches  and  twenty-two  men,  and  began  to 
strip  the  vessel  and  take  out  the  cargo;  two  men  would  go  under 
the  water  and  hook  onto  articles,  and  the  rest  hoisted  them  out 
and  took  them  on  shore.  The  vessel  was  all  the  time  gradually 
sinking,  the  vrind  continued  fresh,  and  very  little  progress  could 
be  made  in  getting  out  the  cargo.  Thursday,  May  2d,  the 
schooner  had  sunk  so  that  the  water  was  one  foot  on  the  deck; 
worked  all  this  day,  but  owing  to  the  high  sea,  got  out  but 
little  cargo.  Friday,  May  3d,  at  daylight,  went  down  to  the 
wreck,  found  six  feet  water  on  the  deck;  we  cojild  get  no  more 
cargo  out,  and  abandoned  the  vessel  and  cargo  as  it  lay." 

It  will  be  observed  that  the  protest  is  entirely  silent  as  to  any 
attempt  whatever  to  get  a  pilot.  No  mention  whatever  is  made 
of  heaving  to  for  a  pilot,  of  speaking  one,  or  even  of  having 
seen  one,  until  many  hours  after  the  vessel  had  attempted  to 
cross  the  bar,  and  was  wrecked. 

A  protest  is  a  very  important  and  solemn  instrument.  We 
have  indeed  no  law  such  as  is  contained  in  the  celebrated  Or- 
donnance  de  la  Marine  of  France,  in  her  existing  Code  de 
Commerce,  in  the  Codigo  de  Comeixsio  of  Spain,  and  the  legisla- 
tion of  some  other  commercial  nations,  commanding  captains  of 
vessels  to  make  protests  or  consulates;  yet  it  is  a  matter  of  com- 
mercial usage  to  make  them.  Although  not  receivable  in  our 
courts  as  evidence  for  the  masters,  his  owners  or  shippers,  credit 
is  often  given  to  their  contents  by  merchants  and  underwriters. 
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Bvch  an  instrnment  usually  is,  as  Mr.  Abbott  obeeirrea,  and  aa 
eyeiy  merchant  and  captain  knows,  a  narrative  by  the  master  of 
the  particnlars  of  the  voyage,  of  the  storms  encountered,  the 
accidents  which  may  have  occurred,  and  the  conduct  which,  in 
cases  of  emergency,  he  had  thought  proper  to  pursue.  '^  He 
should  take  care,"  says  Mr.  Abbott,  "  to  supply  from  the  log- 
book his  own  recollections,  and  that  of  the  mate  or  trustworthy 
mariners,  true  and  faithful  instructions  for  its  preparation." 

When,  therefore,  a  captain,  having  met  with  a  disaster,  pre- 
pares and  signs  a  protest,  while  the  circumstances  are  fresh  in 
his  memory,  setting  forth  the  manner  of  its  occurrence,  and 
afterwards,  when  a  litigation  involving  a  charge  of  misconduct 
against  himself  has  arisen,  attempts,  as  a  witness,  to  account  for 
the  disaster,  by  statements  of  material  incidents  of  his  voyage, 
undisclosed  by  the  protest,  his  testimony  must  be  viewed  with 
great  distrust,  and  can  not  be  considered  as  satisfactorily  veri- 
fying the  circumstances  of  the  loss. 

In  Senai  v.  Porter,  7  T.  H.  158,  it  was  held  that  the  protest  of 
the  captain  could  be  used  to  contradict  his  testimony. 

Emerigon,  who  had  not  merely  studied  the  law  of  insurance  in 
books,  but  had  a  very  large  practical  experience  as  an  advocate 
and  judge  in  the  admiralty,  says  that  a  captain  can  not  impeach 
his  own  work,  and  say  that  he  has  betrayed  the  truth,  or  that 
he  has  not  exhibited  in  his  consulate  all  the  important. facts  of 
the  case.  And  in  another  place  he  observes:  "  Every  captain 
who,  having  the  power  of  making  his  consulate  in  due  form, 
fails  to  do  so,  renders  his  conduct  veiy  suspicious."  He  cites 
the  forcible  language  of  Casaregis:  ''Ex  qua  omissions  actus 
soliti,  facilis,  et  necessarii,  oritur  suspicio  et  presumptio,  quod 
pretensum  damnum  navis  non  accident  ex  dicta  causa." 

We  must  not  be  surprised,  therefore,  says  Emerigon,  at  the 
judgments,  which,  having  regard  to  the  circumstances  of  fact, 
have  rested  on  the  want  of  a  consulate,  to  decide  the  cause  in 
favor  of  the  insurers.  He  then  cites  a  case,  which  presents,  as 
regards  the  master's  conduct,  a  vety  strong  analogy  to  the  one 
before  us.  A  captain  borrowed  a  sum  on  maritime  loan,  his 
voytige  being  for  the  coast  of  Italy,  Naples,  Corsica,  and  Sar- 
dinia. He  went  to  Tunis,  where  he  made  no  consulate,  tb 
show  the  necessity  of  his  deviation.  He  there  took  on  board  a 
cargo  of  timber.  He  touched  at  Bastia,  where  he  made  a  con- 
sulate, in  which  he  said  nothing  as  to  the  cause  of  his  voyage 
U>  the  Barbary  coast.  Having  left  Bastia,  he  was  wrecked.  Ar- 
rived at  Marseilles,  he  made  a  consulate,  by  which  he  attested 
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Omi  m  rtotm  had  foreed  luin  to  put  mto  TuniB.  The  lenden 
objected,  thei  the  mmwihte  ehoald  hste  heon  made  ei  Timis. 
The  deoee,  in  eptte  of  the  shipfwieck,  eoDdeouied  the  ceptein 
to  pay  the  Bom  leoeiTed  on  meiitinie  loans,  with  the  marine  in- 
terest and  land  interest:  See  Moedith's  Emerjgon,  606  et  aeq. 

Although  in  the  tribunala  of  Fiance  the  rales  of  evidence  in 
matten  of  insoianee  diflfer  from  our  own,  and  the  doctrines 
thus  enondaied  bj  Emerigon  most  therefore  be  considered  with 
proper  qualifications,  their  spirit  commends  itself  to  onr  reason » 
and  may  be  invoked  here  in  the  inresligation  of  troth. 

It  is  therefore  decreed,  that  the  jndgment  of  the  district  court 
be  reversed,  and  that  there  be  judgment  of  nonsuit,  the  plaint- 
Uh  paying  costs  in  both  courts. 

Pbestos,  J.,  dissenting.  The  defense  to  this  suit,  on  a  policy 
of  insurance  on  caigo,  is  that  the  loss  claimed  did  not  result 
from  the  perils  insured  against,  but  was  caused  by  the  willful 
n^lect  of  the  master  to  take  a  pilot  on  entering  the  Brazxm 
river.  This,  it  is  contended  on  authority,  rendered  the  vessil 
unseaworthy,  and  exonerated  the  underwriters. 

The  cause  of  the  loss,  as  stated  in  the  protest  of  the  master 
and  crew,  evidently  taken  from  the  log-book,  was  that  tLe 
vessel  attempted  to  croes  the  bar  of  the  Braaos  river  under  sail, 
but  while  crossing  it  the  wind  died  away,  and  before  the  anchor 
could  be  let  go,  the  current,  which  was  running  ax  miles  au 
hour,  swept  the  schooner  on  the  south-west  point,  where  she 
commenced  thumping;  could  not  be  got  off,  and  sunk.  TLe 
cargo,  consisting  of  heavy  machineiy  and  brick,  belonging  U* 
the  plain  tifls,  who  were  not  owners  of  the  vessel,  was  lost. 
The  immediate  cause  of  the  loss  vras  the  dying  away  of  the 
irind  at  the  critical  moment  of  crossing  the  bar,  the  rapidity  of 
the  current  of  the  river  over  the  bar  forcing  the  vessel  on  a 
point  where  she  thumped  and  sunk.  These  were  perils  of  tbc 
sea  insured  against,  and  the  loss  must  be  borne  by  the  insurers 
unless  they  can  exonerate  themselves  from  liability  by  the  proof 
of  facts  having  that  effect  The  burden  is  on  them,  and  they 
undertake  to  show  that  though  the  proximate  causes  of  the  loss 
were  perils  insured  against,  yet  these  were  traceable  to  neglect 
and  misconduct  of  the  master  in  not  having  a  pilot  where  it 
was  customaiy  and  necessary,  thus  rendering,  in  the  language 
of  books  of  authority,  the  vessel  unseaworthy. 

Now,  the  only  two  witnesses  to  the  facts  which  actually  oc- 
curred are  the  master  and  a  seaman.    Both  state  that  the  mastei 
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made  all  reasonable  efforts  to  obtain  a  pilot,  but  without  suc- 
cess. Their  testimony  in  this  respect  is  not  in  contradiction  ta 
the  log-book  and  protest,  but  certainly  makes  additions  to  thern^ 
and  is  thereby  to  some  extent  impaired.  Still  the  testimony  is 
uncontradicted,  while  the  defendants,  by  examining  the  pilots 
at  the  Brazos,  could  have  entirely  destroyed  it  if  untrue.  Being 
a  question  of  fact,  and  with  regard  to  which  the  district  court 
gave  full  credence  to  the  testimony  of  the  witnesses,  I  think  we 
should  yield  to  his  judgment  as  to  the  facts,  and  if  so,  to  con- 
clude that  the  loss  was  caused  by  vis  major ^  the  effect  of  force. 

If  we  take  it  for  granted  that  the  log-book  contains  the  whole 
of  the  fiicts,  and  that  the  master  made  no  efforts  to  obtain  a 
pilot,  the  case  is  still,  in  my  judgment,  on  the  meager  testimony 
before  us,  against  the  defendants.  It  is  true,  three  insurance 
officers  of  New  Orleans  have  been  examined  in  their  behalf. 
Two  were  never  at  the  Biazos,  one  has  passed  over  the  bar  twice. 
They  state  that  the  bar  is  a  shifting  one,  the  channel  changeable^ 
that  they  do  not  consider  it  safe  to  attempt  to  cross  without  a 
pilot,  and  would  not  insure  a  vessel  going  to  the  port  if  it  was 
understood  that  the  captain  was  to  be  his  own  pilot.  These  are 
the  opinions  of  witnesses  who  have  no  practical  knowledge  on 
the  subject,  for  Mr.  Wilder  probably  crossed  the  bar  only  as  a 
passenger.  They  do  not  refer  to  the  circumstances  of  this  case. 
In  it  we  are  obliged  to  believe  the  master  was  a  mariner  by  pro- 
fession. It  appears  he  was  in  command  of  a  small  schooner  of 
fifty-five  tons,  which  might  have  safely  passed  the  bar,  although 
a  vessel  of  two  hundred  tons  could  not.  The  water  on  the  bar 
was  smooth  and  the  wind  fair.  He  was  the  owner  of  one  fourth 
of  his  vessel,  and  it  was  uninsured.  Under  such  circumstances 
he  attempted  to  cross  the  bar  himself.  I  can  not  doubt  that  he 
exercised  ordinary  prudence,  and  that  in  the  best  exercise  of 
his  judgment  he  believed  that  he  could  cross  the  bar  with  his 
small  schooner  without  a  pilot,  or  he  would  not  have  risked  his 
own  property  rather  than  pay  three  or  four  dollars  pilotage. 

The  defendants  have  offered  no  proof  but  the  event,  to  show 
an  entire  want  of  judgment  in  the  master.  Success  is  undoubt- 
edly the  best  criterion  by  which  to  test  the  judgment  of  men  in 
everything,  but  it  is  not  so  invariably  correct  as  to  dispense 
with  the  proof  of  bad  judgment  in  case  of  misfortune.  For  the 
want  of  ordinary  care  and  prudence  the  master  would,  perhajra, 
have  forfeited  the  insurance  of  his  owners  on  the  vessel.  But» 
ill  my  opinion,  the  shippers  and  insurers  of  cargo  forfeit  their 
insurauoe  only  by  their  own  negligence^  and  not  by  negligence 
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on  behalf  of  the  master.  Thus,  the  plaintiffs  shipped  and  in- 
sored  their  property  on  a  Tessel  which,  it  is  not  disputed,  was 
seaworthy  and  properly  manned  when  she  sailed.  It  was  a 
sufficient  compliance  with  their  warranty  as  to  the  master,  that 
he  possessed  a  general  good  character  for  care  and  skill  in  his 
profession.  Perhaps,  as  insurers  of  cargo  only,  and  in  the  vezy 
port  where  the  insurance  company  was  established,  eyen  an  in- 
quiry as  to  the  general  good'  character  and  capacity  of  the  master 
is  immaterial,  because  the  insurers  are  bound  to  a  knowledge  on 
these  subjects  as  well  as  the  insured,  and  in  fact  take  care,  by 
officers,  to  obtain  the  same  knowledge  with  the  assured.  As  to 
the  latter,  he  often  ships  his  freight  on  the  vessel  by  the  master 
named,  or  whoerer  may  go  as  master.  The  strict  scrutiny  of 
this  subject  is  not  required,  as  there  is  not  the  slightest  impeach- 
ment of  the  general  character  or  capacity  of  the  master  at  the 
commencement  of  the  voyage.  And  it  is  to  be  presumed  to 
have  been  good  until  the  contrary  is  shown  by  evidence.  As, 
therefore,  it  is  to  be  taken  for  granted,  in  this  case,  that  the 
master  possessed  a  general  good  character  for  care  and  capacity 
when  the  caigo  was  shipped,  the  shippers  must  be  exonerated 
from  negligence  or  want  of  prudence  in  shipping  the  cargo  on 
board  his  vessel. 

After  the  vessel  sails,  I  do  not  think  the  insurers  of  a  cargo 
liable  to  lose  their  insurance  for  the  errors  of  judgment,  mis- 
takes, or  even  negligence  of  the  master.  The  general  rule  laid 
down  by  elementaiy  writers,  as  Phillips  and  even  Chancellor 
Kent,  tnat  the  failure  to  take  on  board  a  pilot  where  it  is  cus- 
tomary renders  the  vessel  unseaworthy  and  avoids  the  policy, 
must  be  subject  in  practice  to  this  distinction  in  favor  of  the  in- 
surers of  cargo,  who  have  no  interest  in  the  vessel,  or  it  would 
be  a  most  unreasonable  rule. 

Mr.  Amould  states  that  it  is  the  rule  in  England  that  the  as- 
sured warrants  the  vessel  as  being  seaworthy  at  the  commence^ 
ment,  and  not  during  the  voyage;  but  that  it  is  settled  in  the 
United  States  that  she  must  be  kept  seaworthy  during  the  voy- 
age, and  thinks  the  English  rule  most  eligible.  As  far  as  I  can 
judge,  there  is  some  diversity  of  decisions  in  both  countries, 
growing  out  of  the  extremely  varying  drciunstanees  of  partici>- 
lar  cases.  And  perhaps  the  real  error  consists  in  elementary 
writers  classing  together  cases  and  things  that  are  dissunilar^ 
and  attempting  to  subject  them  to  a  general  rule. 

Thus,  the  unseaworthiness  of  a  vessel  and  the  neglect  to  em-^ 
ploy  a  pilot  are  two  di&rent  things,  and  not  necessarily  anb- 
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jeet  to  the  same  general  rule  as  to  their  effect  upon  insuranoe. 
The  neglect  of  the  master  to  employ  a  pilot  seems  more  assim- 
ilated to  the  neglect  to  set  the  proper  sails,  or  to  steer  the  rigbt 
oourse,  or  to  keep  the  necessary  watch,  or  cast  anchor  whea 
approaching  breakers. 

Now,  for  all  losses,  the  proximate  cause  of  which  is  one  of  the 
enumerated  risks,  although  remotely  caused  by  n^ligenoe  or 
tinskillfulness  of  this  character,  it  has  over  and  over  again  been 
decided  in  England  that  the  underwriters  are  responsible.  The 
maxim.  Causa  proxima  non  remota  spectaiur,  iqi^ariably  governs: 
Busk  y.  The  Royal  Exchange  Company^  2  Barn*  &  Aid.  73;  WaUcer 
▼.  Maitland,  5  Id.  173;  Bishop  v.  FenUand,  7  Bam.  &  Cresa. 
219.  And  in  this  coimtry  the  supreme  court  of  the  United 
States  have  fully  adopted  the  same  doctrine  in  three  cases. 

In  the  case  of  the  Fatapsco  Insurance  Company  v.  Coulter ^  S 
Pet.  222, 1  consider  analogous  in  facts  and  principle  to  the  case 
tuider  consideration.  The  insurance  was  upon  a  cargo  of  floun, 
from  Philadelphia  to  Gibraltar.  The  vessel  was  burnt 'by  the 
negligence  or  carelessness  of  the  master,  in  Gibraltar,  and  the 
oargo  was  lost.  The  supreme  court  of  the  United  States,  in  so 
many  terms,  decided  that  the  underwriters  were  not  discharged, 
it  being  admitted  that  the  loss  of  the  flour  was  caused  by  the 
negligence  or  carelessness  of  the  master:  Fatapsco  Insurance 
Company  v.  Coulter,  supra;  Columbia  Insurance  Company  <^ 
Alexandria  v.  Laurence,  10  Id.  507;  Waters  v.  Merchants^  Louia^ 
ville  Insurance  Company,  11  Id.  213. 

This  last  case  was  a  river  risk,  upon  a  steamboat,  but  declared 
by  the  court  to  be  assimilated  to  and  governed  by  principles 
applicable  to  marine  risks.  The  court,  after  an  elaborate  opin- 
ion, came  to  the  conclusion  that  the  policy  covers  a  loss  of  the 
boat  by  fire,  caused  by  the  negligence,  carelessness,  or  unskill* 
fulness  of  the  master  and  crew  of  the  boat,  or  any  of  them,  and 
that  pleas  to  the  effect  that  the  fire  by  which  the  boat  was  lost 
was  caused  by  the  carelessness,  neglect,  or  unskillful  conduct  4ii 
the  master  and  crew  of  the  boat,  was  not  a  defense  to  the  action, 
by  the  owners  on  the  policy,  or  sufficient  in  law  to  bar  their 
recovery  of  the  loss.  The  whole  scope  of  the  opinion  goes  as 
far  as  any  English  decision,  and  further  than  I  should  be  will- 
ing to  go,  for  in  effect  the  owners  of  the  boat  were  indemnified 
for  a  loss  caused  by  their  own  agents,  and  consequently  1^ 
themselves. 

It  is  by  no  means  necessary  to  go  so  far  as  the  supreme  court 
of  the  United  States  have  gone  in  this  case,  to  so{if>ort  the  claim 
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of  the  assured  in  the  case  tinder  conBideration.  They  insured 
cargo  not  on  their  own  vessel.  It  is  alleged  to  hare  been  lost 
by  the  neglect  and  carelessness,  not  of  their  agents,  but  of  the 
master  of  a  vessel  which  did  not  belong  to  them,  and  who  was 
not  under  their  control.  His  general  character  for  care  and 
skill  is  not  attacked.  At  most,  as  has  been  seen,  his  general 
character  is  all  that  could  be  expected  from  the  assured,  or  that 
he  bound  himself  to  warrant,  and  not  all  the  particular  acts  of 
the  master  on  consequences  of  his  omissions. 

The  fact  that  barratry  is  generally  excepted  from  the  risks  in- 
sured when  the  assured  is  an  owner  of  the  vessel,  though  not 
excepted  when  he  is  not  an  owner,  shows  by  analogy  that  there 
should  be  a  distinction  between  the  liability  of  the  insurer  for 
the  negligence  or  unskillfulness  of  the  master  as  to  the  loss  of 
the  vessel  and  the  loss  of  the  cargo.  As  to  the  latter,  it  ap- 
pears to  me  nothing  but  a  general  character  at  the  shipping 
port  for  negligeoce  and  unskillfulness,  and  that  imknown  to 
the  insurera  should  exonerate  them. 

There  is  another  consideration  in  this  case  which  is  conclu- 
sive to  my  mind.  By  the  veiy  terms  of  the  policy  the  plaintiffs 
are  insured  against  the  barratiy  of  the  master.  Surely,  since 
the  parties  by  express  contract  agreed  to  insurance  against  the 
crimes  of  the  master,  they,  by  implied  contract,  intended  in- 
surance against  his  particular  acts  of  negligence  or  unskillful- 
ness. Such  an  implied  agreement  has  been  inferred  from 
insurance  against  barratry  in  several  decisions. 

In  the  case  of  Law  v.  HoUingsworih,  7  T.  R.  160,  on  which 
the  defendants  principally  rely,  it  is  probable  the  insured  were 
owners  of  both  ship  and  cargo,  and  if  so,  the  master  was  agert 
of  both.  He  violated  a  statute  of  George  III.,  which  expresslv 
required  that  vessels  should  be  navigated  on  the  river  Thames, 
under  the  direction  of  a  competent  pilot,  because,  as  declared  bv 
the  statute,  the  navigation  was  intricate  and  dangerous.  No  dis- 
cretion was  left  to  the  master,  and  his  employers  were  condemned 
to  bear  the  consequences  of  his  violation  of  law.  So  in  the  other 
case  relied  upon,  of  Stanwood  v.  Rich,  cited  in  1  Phillips  on  In- 
surance, sees.  701, 726,  the  insurance  was  on  the  vessel,  and  Chief 
Justice  Parker  left  it  to  the  jury  to  decide  whether  the  failure 
of  the  master  to  take  a  pilot  in  the  harbor  of  Boston  \vas  such 
negligence  as  would  discharge  the  underwriters.  He  did  not, 
indeed,  put  their  discharge  on  the  ground  that  he  was  the  agent 
of  the  insured,  and  that  therefore  the  principals  must  suffer 
for  the  negligence  of  their  agent;  but  it  appears  to  me  this  was 
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the  tnie  ground.  I  oan  see  no  more  reason  for  disohaiging  the 
underwriters  from  insurance  on  cargo  on  account  of  the  negli- 
gence of  the  master  than  for  discharging  the  insurance  on  the 
stock  of  a  store  on  account  of  the  negligence  of  the  owner  of 
the  house  which  caused  the  fire  and  loss,  and  vice  vena. 

For  these  reasons  I  think  the  judgment  of  the  district  court 
should  be  affirmed. 

Application  for  rehearing  refused. 


'fin  PRINCIPAL  OASB  WAS  FOLLOWED  in  LapcM  V.  Swu  Mfthud  7fM.  Co.,  8 
La.  Ann.  1,  to  the  points  that  a  master  neglecting  to  obtain  the  services  of  a 
pilot  where  one  was  necessary,  rendered  the  vessel  unseaworthy,  and  that 
the  nnderwriters'  liability  ceased  by  his  failure  to  provide  or  obtain  a  pilot 

Whsk  Acts  op  Assurbd  will  Vitiate  Policy. — Insurance  policy  may 
protect  against  losses  through  mere  negligence  and  carelessness,  yet  it  will  not 
protect  against  the  misconduct  of  the  jwrty  insured,  and  a  loss  resulting  there* 
from  the  owner  of  the  property  insured  must  bear:  CitizmiH*  Ins.  Co.  v.  Marnh^ 
41  Fa.  St.  386.  If  the  assured  unreasonably  neglects  and  fails  to  keep  the 
vessel  seaworthy  while  the  risk  attaches,  the  insurer  Mrill  not  be  liable  for  a 
loss  occasioned  thereby:  Paddock  v,  Franklin  Ins.  Co,^  11  Pick.  227;  Copeland 
V.  New  England  Ins.  Co.,  2  Met  432;  Caper  v.  Wtuhington  Ins.  Co.,  12  Cush. 
517;  Jones  v.  Ins.  Co.,  2  WaU.  jun.  278;  Miller  v.  Russell,  1  Bay,  309. 

Protest  of  Maeteb  as  Evidence,  aitd  its  Admissibiutt  to  impeach 
subsequent  testimony  of  master:  See  the  following  cases  and  notes,  where  the 
same  is  treated  at  length:  Miller  v.  8.  O.  ins.  Co.,  Id  Am.  Deo.  734;  Fleming 
V.  JforiMc  Ins.  Co.,  38  Id.  745. 
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HoBSON  V.  Watson. 

AnOKNST*8    LtCH    UPOK    JUDOMBNT    IN    FaVOK  OF   CUBIIT  DOIB  HOT  A#* 

GBUK  until  the  judgment  is  entered. 
Attobmbt  Need  not  Givb  Notice  op  Intention  to  Kelt  upon  rib  Lixv 

in  order  to  retain  it  against  the  disofaarge  of  the  judgment  ereditor  under 

the  Maine  statute. 
Payment  by  Debtor  to  Nominal  Cbjedttob,  not  Real  Cbxditor,  and 

known  to  be  such,  is  not  a  performance  of  one  of  the  conditions  of  a  bond 

by  payment  of  the  debt,  nor  would  the  payment  of  the  entire  debt  to  a 

part  owner  haye  that  effect,  when  there  was  knowledge  of  an  equitable 

interest  in  another  of  a  portion  of  it. 
Attorney's  Lien  upon  Client's  Judgment  is  Interest  to  Same  Exteni 

as  if  the  creditor  had  assigned  it  to  him  as  collateral  security  for  his  fees 

and  disbursements  and  he  has  such  interest  in  all  the  legal  incidents 

which  attach  to  it. 
Arrest  of  Judgment  Debtor  is  One  Mode  Authorized  bt  Law  for  the 

collection  of  the  debt. 
Bond  Given   undkk  Statute  for  Release  of  Judgment  Debtor  from 

arrest  is  a  substitute  for  the  custody  of  the  debtor,  and  is  a  legal  incident 

attached  to  the  judgment  and  execution. 
Attorney's  Lien  upon  Client's  Judgment  for  Fees  and  Disbursembntb 

attaches  to  bond  given  pursuant  to  statute  to  the  creditor  to  release  the 

debtor  from  arrest,  and  in  a  suit  upon  the  bond  the  attorney  may  use  the 

obligee's  name. 
Creditor  can  not  Discharge  Bond  Given  Him  under  Statute  for  tlia 

release  of  his  judgment  debtor  so  as  to  divest  the  attorney's  lien  thereoB. 
Attorney's  Lien  will  Attach  to  Judgment  Obtained  upon  Bond  given 

by  judgment  debtor  for  release  from  arrest  on  execution. 

Debt  by  an  attomej  at  law,  agamst  the  principal  and  suieiy, 
apon  a  poor  debtor's  relief  bond.    The  attomej  had  aamnted 
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the  judgment  creditor  in  obtaining  a  judgment  against  the 
principal  in  the  bond.  Under  execution  issued  on  the  judg- 
ment»  the  debtor  had  been  taken  into  custody,  and  had  obtained 
his  release  by  the  execution  of  this  bond,  pursuant  to  statute. 
Before  the  expiration  of  the  time  stipulated  in  the  bond  for  the 
performance  of  its  conditions,  the  judgment  creditor  was  paid 
the  amount  of  the  judgment,  interest,  and  disbursements,  and 
he  discharged  the  judgment  and  the  bond.  The  attorney  after 
this  discharge  commenced  this  action  for  the  recoveiy  of  his 
fees  and  disbursements,  which  amounted  to  a  little  more  than 
half  the  judgment,  claiming  a  lien  ux>on  the  bond,  and  bringing 
the  action  in  the  name  of  Hobson,  who  was  the  judgment  cred- 
itor and  obligee  in  ihe  bond.  The  case  was  submitted  to  tliia 
court  upon  agreed  facts. 

L.  D^M,  Sweai^  the  attorney,  pro  sese,  ' 

McArthur,  for  the  defendants. 

By  Court,  Wells,  J.  The  statute,  c.  117,  sec.  87,  recognizes 
the  existence  of  a  lien  upon  the  judgment  in  favor  of  the 
attorney  in  the  suit,  for  his  fees  and  disbursements.  It  does  not 
accrue  until  judgment  is  entered:  PoUer  v.  Mayo,  3  Oreenl.  34  [14 
Am.  Dec.  211].  By  the  English  rule,  to  perfect  his  lien  the  attor- 
ney must  give  notice  to  the  defendant  that  he  claims  it:  Welsh  v. 
Eole,  1  Doug.  238;  Bead  y.  Dupper,  6  T.  B.  361.  But  our  stat- 
ute does  not  require  that  the  attorney  should  give  notice  of  hia 
intention  to  rely  upon  his  lien,  in  order  to  retain  it  against  the 
discharge  of  the  creditor:  Gammon  v.  Chandler^  30  Me.  152. 

The  statute  creates  the  lien,  without  such  notice  of  a  design 
to  enforce  it.  A  knowledge  of  its  existence  is  sufficient.  It  is 
not  contended  in  this  cape,  that  the  debtor  was  ignorant  that 
an  attorney  was  employed  to  prosecute  the  suit  against  him,  or 
that  he  had  not  a  valid  lien  upon  the  judgment,  but  that  the 
surety  on  the  bond  had  not  sudi  knowledge.  But  it  does  not 
appear  that  the  surety  has  made  any  payment  on  the  bond, 
and  he  is  now  fully  informed  of  the  claim  of  the  attorney.  A 
payment  made  by  the  debtor  to  the  nominal  creditor,  when  he 
was  not  the  real  creditor  and  not  the  owner  of  the  debt,  and 
known  to  be  such,  would  not  be  a  performance  of  one  of  the 
conditions  of  the  bond,  by  a  payment  of  the  debt.  Nor  would 
the  payment  of  the  entire  debt  to  a  part  owner  have  that  effect, 
when  there  was  knowledge  of  an  equitable  interest  in  another 
ol  a  portion  of  it. 

Does  the  lien  extend  to  the  bond  in  suit,  and  emfamoe  itf 
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The  aitomej  hae  an  inierest  in  Uie  jndgmeat,  to  the  amount  of 
more  than  half  of  it  What  is  the  nature  of  that  intexeet?  It 
is  a  properly  in  it  to  the  extent  of  such  interest,  as  much  so  as 
if  the  creditor  had  assigned  it  to  him  as  collateral  seonritj,  for 
liis  fees  and  disbursements.  And  it  being  the  property  of  the 
attorney,  he  has  all  the  legal  incidents  which  attach  to  it,  and 
which  by  law  may  arise  from  it.  He  could  not  claim  a  right  to 
the  benefit  of  any  contract  made  between  the  creditor  and 
debtor,  in  relation  to  the  mode  of  satisfying  the  judgment, 
when  it  was  Toluntarily  entered  into  by  them,  and  not  pre- 
scribed by  law.  But  the  debtor  has  the  right,  without  the 
consent  of  the  creditor,  to  give  a  bond  to  relieve  himself  from 
arrest  on  the  execution.  It  does  not  depend  upon  the  will  of 
the  creditor.  It  is  a  legal  incident  attached  to  the  judgment 
and  execution.  The  arrest  is  one  mode  authorized  by  law  for 
the  collection  of  the  debt,  and  the  bond  is  isb  substitute  for  the 
custody  of  the  debtor.  The  creditor  is  compensated  by  the 
bond  for  the  liberation  of  the  debtor.  The  bond  belongs  to 
the  owner  of  the  judgment.  If  the  whole  amount  due  upon  the 
judgment  was  costs  upon  which  the  attorney  had  a  lien,  would 
he  not  be  entitled  to  the  control  of  the  bond?  It  would  be  his 
property  in  equiiy,  and  he  would  have  a  right  to  use  the  name 
of  the  nominal  pariy  in  a  suit  upon  it. 

Nor  is  there  any  reason  why  Le  should  be  deprived  of  this 
right  to  the  extent  of  bis  interest  if  his  lion  was  upon  less  than 
the  whole  judgment.  There  would  be  a  similar  necessity  for 
protection  to  him,  when  his  interest  is  in  a  part,  as  in  the  whole 
judgment.  Suppose  the  execution  to  be  saidsfied  by  a  levy  upon 
ri;al  estate,  would  not  the  attorney  have  an  equitable  interest  in 
the  land  to  the  extent  of  his  lien  ?  Whoever  owned  a  part  of 
the  judgment  in  equity  would  also  own  in  equity  an  equal  por- 
tion of  the  land,  and  a  court  of  equity  would  compel  a  convey* 
^ce  from  the  legal  to  the  equitable  owner.  The  attorney's  lien 
resembles  an  assignment  of  a  chose  in  action.  In  the  case  of 
MCartin  v.  Hawks,  15  Johns.  405,  the  attorney,  who  had  a  lien 
on  the  judgment,  was  held  entitled  to  use  the  name  of  the 
nominal  plaintiff  for  the  purpose  of  maintaining  an  action 
against  the  sheriff  for  an  escape,  although  the  sheriff  received 
a  release  from  the  plaintiff  for  suffering  the  escape.  This  de- 
cision is  upon  the  principle  that  such  action  is  one  of  the  fruits 
of  the  judgment  which  belong  to  the  attorney  and  grow  oat  of 
the  lien.  It  is  not  apparent  why  the  bond  should  not  be  viewed 
in  the  same  manner. 
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B7  Uie  act  of  August  11, 1848,  c.  85,  seo.  S,  it  is  proTided  that 
in  an  action  founded  upon  a  bond  given  for  release  from  arrest 
on  execution,  if  the  whole  amount  due  upon  the  execution  be 
recovered,  the  new  judgment  shall  operate  as  a  discharge  of  the 
execution;  if  only  a  part  of  the  amount  be  recovered,  the  new 
judgment  shall  operate  as  a  discharge  of  such  part.  So  that 
when  the  whole  amount  of  the  execution  is  recovered  in  an 
action  on  the  bond,  unless  the  lien  runs  with  the  bond  it  would 
be  lost,  and  its  operation  upon  a  part  discharged  would  also  be 
defeated.  But  there  is  no  reason  to  suppose  that  the  legisla- 
ture intended  to  take  away  the  lien  for  the  costs  in  the  first 
action,  and  if  it  remains  it  must  follow  the  bond  and  become 
attached  to  the  judgment  on  the  bond,  the  latter  judgment  tak- 
ing the  place  of  the  former.  If,  then,  the  lien  follows  the  bond 
as  an  incident  of  the  first  judgment  and  remains  with  the  bond, 
the  creditor  can  not  discharge  it  to  the  prejudice  of  the  attor- 
ney's lien.  And  such  appears  to  be  the  force  and  efiect  which 
ought  to  be  given  to  it.  The  conclusion  is,  that  this  action  can 
be  maintained  for  the  amount  of  the  attorney's  lien,  the  amount 
of  which  is  agreed  upon  by  the  parties,  notwithstanding  the  ac- 
knowledgment of  satisfaction  of  the  judgment  and  bond  made 
by  the  plaintiff. 

Defendants  defaulted. 

Tenkzt,  J.,  not  having  been  present  at  the  argument,  did  not 
participate  in  the  decision. 


Attornbt's  Lixv  roB  GoMPimAnoH  job  Fbs  and  DnBUBsnfivns 
See  note  to  Andrew  v.  Mone^  31  Am.  Dee.  706  et  seq.  In  thia  cftBe  It  was 
held  that  the  attorney  conid  proceed  with  the  exeoation  against  the  debtor, 
although  the  debtor  had  paid  the  judgment.  In  Clark  v.  Rau^kmg^  63  Id.  290^ 
H  ia  held  that  ooeta  included  in  the  judgment  are  diachaiged  when  the  prind- 
pal  debt  b  iliaoharged,  but  not  aa  againat  the  attorney. 


Bird  v.  Smith. 

[S4  MUMS,  at.] 
iunemiiT  n  Oomulobivb  Bvmxiros  tsat  It  wis  Din  to  ita  foil  amoont 

when  reoovered. 
BvnnxoB  or  Faoxb  that  Exutbd  bxtobb  BsirDrnoN  or  Jvdoiodit  u 

not  admissible  to  show  that  the  amount  of  the  judgment  is  not  all  due. 

IfBBS    PBOFOSITION    TO  AOGBPT    LXSS    THAN    FULL    AMOUirr  OF  JUDOMSMT 

in  full  discliaige  thereof,  if  unaccepted  by  the  judgment  debtor,  will  have 
no  effect  upon  the  reooyery  of  the  full  amoont  of  the  judgment. 
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Furr  Patiikvt  of  Debt  ufov  Which  Judombmt  has  ukii  Rboovxrbi)^ 
made  prior  to  rendition  of  judgment,  is  no  defense  to  an  action  on  a 
oheck  given  in  Batiflf action  of  the  judgment^  whether  the  payment  waa 
made  to  the  nominal  plaintiff  or  to  one  having  on  equitable  interest  ia 
the  judgment. 

AssuicpsiT  on  a  check.  Smith,  the  defendant,  executed  a 
promiflsoij  note  for  one  thooaand  five  hundred  dollars  and  in- 
terest to  Ellis.  Ellis  negotiated  it  to  Ephndm  Woodman  as 
collateral  security  for  a  loan  of  three  hundred  and  thirtj-eight 
dollars.  Before  its  maturity,  Ephraim  Woodman  transferred  it 
to  Oliver  O.  Woodman,  who  recovered  judgment  upon  it  for  two 
thousand  two  hundred  and  eighty-five  dollars  and  costs.  Exe- 
cution was  issued,  and  was  given  for  collection  to  Bird,  the 
plaintiff,  whe  was  a  deputy  sheriff.  Bird  received  from  the  de- 
fendant, in  payment  of  the  balance  due  upon  the  judgment  and 
interest,  the  check  in  suit.  It  was  for  the  amount  of  two  thou- 
sand three  hundred  and  eighteen  dollars  and  sixty-six  cents;  and 
not  being  paid  at  maturity,  this  action  was  commenced.  The 
defense  was,  that  neither  Oliver  nor  Ephraim  Woodman  had 
any  interest  in  the  judgment  beyond  three  hundred  and  thirty- 
eight  dollars  and  interest,  and  that  the  rest  of  the  debt  belonged 
to  Ellis.  The  remaining  facts  upon  which  the  defendant  relied 
are  sufficiently  stated  in  the  opinion.  The  case  came  up  on 
report  from  nisi  priua. 

J,  S.  Abbott,  for  the  plaintiff. 

S,  Fesseiiden  and  F,  O.  J.  Smith ,  for  the  defendant 

By  Court,  Wells,  J.  Oliver  O.  Woodman,  on  the  second 
Tuesday  of  June,  1850,  recovered  a  judgment  against  the  de- 
fendant on  a  promissoiy  note  given  by  the  defendant  to  Benja- 
min H.  Ellis,  and  which  was  negotiated  by  Ellis  to  Ephraim 
Woodman,  and  by  him  to  said  Oliver.  The  check  in  suit  was 
received  in  part  payment  of  the  execution  which  issued  on  the 
judgment. 

The  defendant  contends  that  the  note  was  held  by  the  Wood- 
mans  as  collateral  seciudty  for  a  sum  much  less  than  the  amount 
of  it  loaned  by  Ephraim  Woodman  to  Ellis,  and  he  offered  to 
prove  that  the  balance  due  on  the  note  belonged  to  Ellis,  that 
Ellis  had  prescribed  the  manner  in  which  that  balance  should 
be  paid,  and  that  before  the  commencement  of  this  suit  he  had 
paid  such  balance  in  the  manner  directed  by  said  Ellis.  But 
the  proof  offered  related  to  facts  which  existed  before  the  re- 
covery of  the  judgment  by  Oliver  O.  Woodman.    If  any  portion 
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of  the  debt  bad  been  paid  to  Ellis  or  by  his  direction,  and  proof 
of  such  payment  was  admissible  against  Woodman,  it  should 
have  been  presented  in  defense  of  the  former  action.  The 
judgment  in  favor  of  Woodman  is  conclusive  evidence  that  it 
was  due  to  its  full  amount  when  recovered.  And  the  introduo- 
tion  of  evidence,  which  existed  before  the  rendition  of  the  judg- 
ment, to  show  that  it  is  not  all  due,  would  impair  the  force 
and  effect  which  the  law  gives  to  it.  If  the  judgment  were  in 
favor  of  Ellis  himself,  testimony,  showing  that  the  debt  on 
which  it  was  founded  had  been  paid  before  the  judgment,  either 
in  whole  or  in  part,  would  be  clearly  inadmissible,  for  such 
testimony  would  directly  contradict  the  judgment.  If  Wood- 
man held  the  judgment  partly  for  himself  and  partly  in  trust 
for  Ellis,  and  a  payment  made  to  Ellis  after  it  was  rendered 
were  admissible  in  evidence  on  the  ground  of  its  having  been 
made  to  the  equitable  owner,  no  evidence  was  offered  of  any 
such  payment. 

The  proof  offered,  that  both  of  the  Woodmans  had  repeatedly 
offered  to  the  defendant  to  receive  from  him  the  sum  of  three  hun- 
dred and  thirty-eight  dollars  and  interest,  in  discharge  of  their 
claim  on  said  judgment  and  execution,  could  have  had  no  legal 
effect,  if  it  had  been  received  in  evidence.  The  offer  was  not  ac- 
cepted and  no  money  was  paid,  and  the  debt  was  unaffected  by  it. 
It  was  ipaerely  a  proposition  not  accepted  or  acted  upon.  Nor 
.does  the  letter  of  Ephzaim  Woodman,  if  it  were  admissibLe  in 
evidence  upon  proof  that  he  was  part  owner  of  the  execution, 
show  any  part  of  it  to  have  been  paid;  but  on  the  contrary,  it 
denies  that  either  he  or  Oliver  has  received  any  part  of  the 
debt.  His  expression  of  a  willingness  to  make  a  proper  adjust- 
ment does  not  tend  in  the  remotest  degree  to  establish  any  fact 
showing  the  judgment  has  been  paid  or  satisfied  in  any  manner 
whatever.  And  if  Oliver  had  received  a  portion  of  the  judg- 
ment while  the  balance  belonged  to  Ellis,  and  that  was  known 
to  the  defendant,  his  release  of  the  whole  could  not  have  de- 
prived Ellis  of  his  part,  and  facts  existing  anterior  to  the  judg- 
ment could  not  have  been  received  to  defeat  his  title  to  such  part. 

The  testimony  offered  was  properly  rejected,  and  the  amount 
of  the  dieck,  which  was  taken  in  part  satisfaction  of  the  execu- 
tion, is  recoverable  in  this  action. 

I>Bfendant  defaulted. 


^aMUKT  •■  GovBV  or  Cbjavsjon  JvBaowrwm  Covolvbitk  «  to  aH 
vatten  whioh  mij;ht  bave  hmst  Utigatud,  ia  mim  oasM:  See  SMmtyi  ▼.  Orn^ 
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mfTf  68  Am.  Dee.  820,  and  note,  eitiiig  prior  ceaet;  Dniif  ▼.  Brown,  Id.  8Ml 

and  note. 

Tbb  nuvciPAL  CASE  18  ciTBD  In  PlaUied  ▼.  Hoar,  45  Me.  88S.  This  caee 
held  that  the  act  of  an  officer  that  takes  an  accountable  receipt  from  a  debtor 
whoee  property  haa  been  seised,  in  which  the  debtor  promises  to  keep  the 
goods  longer  than  the  statutory  period  within  which  the  officer  most  sell«  ia 
nnlawfol  and  the  receipt  can  not  be  enforced.  "The  case  of  Bird  v.  Smith, 
84  Me.  63,"  said  the  court,  **  ia  not  analogooa  to  the  one  before  os.  The  offi- 
cer having  the  ezeootion  discharged  it  on  receiving  the  check  of  the  dsbtob 
In  this  case  it  is  agreed  tiiat  the  ezeontion  was  not  dischaiged." 


MiLLEB  V.   GODDABD. 

[M  Minn,  IQL] 

WsiBS  Biinu  Skbtiob  is  to  bb  Pkbvobmid  tor  an  entire  coin] 

to  be  paid  at  its  completion,  the  performance  of  the  service  is  aconditkm 
precedent  to  the  recovery  of  the  compensation. 

Ohb  Ck>2mucTuro  to  Labor  ior  Spbodtifd  Tim  at  Aobbbd  Pbiob  per 
month  may  recover  all  the  damages  he  has  sustained  by  the  hrea<rh  of 
the  contnust  if  the  employer  dischaiges  him  without  Justifiable  caose  be> 
fore  the  expiration  of  the  specified  time;  but  if  the  empl<^yee  has  departed 
from  the  contract  without  Justifiable  cause,  he  can  recover  nothing. 

AmLLATB  Ck>l7BT  OAN  NOT  DbCSIDB  UPOH  ObMXBAL  MbBITB  09  Ga8B  PKB- 

SKirTBD  BY  Bzcxmoira,  hot  can  determine  merely  the  legali^  of  the 
proceedings  excepted  to. 

AflsuifPfliT  for  work  and  labor  performed.  Yerdiot  was  leii- 
dered  for  the  plaintiff,  and  the  defendant  excepted  to  the  jndge'e 
charge  U>  the  juiy.  The  caae  is  BofSoiently  stated  in  Um  opia- 
ion. 

PeierSf  for  the  defendant. 

O*  P.  Brown,  for  the 


By  Court,  Wills,  J.  This  was  an  action  for  work  performed 
under  a  special  contract,  in  wliich,  it  wae  alleged,  the  plaintajl 
was  to  labor  during  the  season  of  lumbering  at  an  agreed  price 
per  month. 

The  judge  of  the  district  court  instructed  the  jury,  in  sub- 
stance, that  if  the  plaintiff  left  the  employment  of  the  defend- 
ant before  the  contract  was  performed,  without  the  fault  or  con- 
sent of  the  defendant,  still  the  plaintiff  could  recover  his  wages 
for  the  time  he  labored,  deducting  the  damages  which  the  de» 
fendant  sustained  by  a  want  of  entire  performance  of  the 
contract,  and  if  thi^  were  equal  to  the  wages  or  earaeedad 
them,  then  the  plaintiff  could  not  recorer  anything. 


1852.]  Miller  v.  Goddabd. 

It  is  a  role  of  the  common  law,  that  where  an  entire  eervioe 
IB  to  be  performed,  for  an  entire  compensation  to  be  paid  at  ite 
completion »  the  performance  of  the  service  ie  a  condition 
precedent  to  the  recovery  of  the  compensation.  The  language 
of  snch  contract  indicates  clearly  that  it  is  not  intended  by  the 
parties  that  the  stipulated  price  should  be  paid  until  the  service 
is  performed.  And  it  is  manifest  that  the  rule  is  founded  in 
the  familiar  principle,  that  contracts  should  be  expounded  an<l 
executed  according  to  the  true  and  just  intent  of  the  parties: 
CuUer  V.  Powell,  6  T.  R.  820;  Sjxiin  v.  Arnoll,  2  Stark.  25G. 
''Unless  there  be  some  express  stipulation  to  the  contrary, 
whenever  a  specific  sum  is  to  be  paid  for  specific  work,  the  per- 
formance or  service  is  a  condition  precedent;  there  being  one 
condition  and  one  debt,  they  can  not  be  divided:"  3  Stark.  Ev. 
1803. 

In  the  case  of  Stark  v.  Parker,  2  Pick.  267  [18  Am.  Dec. 
426],  which  was  an  action  for  services  rendered,  it  was  held 
that  the  plaintiff  must  perform  the  agreed  service  as  a  condition 
precedent  to  his  right  to  recover  anything  under  the  contract, 
and  that  he  could  not  renounce  the  contract  and  recover  on  a 
quantum  meruU.  The  same  principle  is  confirmed  in  Onvslead 
V.  Beale,  19  Id.  628.  And  the  law  is  held  to  be  the  same  in 
LarUry  v.  Parks,  8  Cow.  63. 

In  New  Hampshire,  it  has  been  thought  more  equitable  that 
in  such  cases  the  laborer  who  has  departed  from  his  contract 
should  recover  what  his  services  were  reasonably  worth:  BrU- 
ton  V.  Turner,  6  N.  H.  481  [26  Am.  Dec.  713].  When  the 
laborer  has  adequate  cause  to  justify  an  omission  to  fulfill  the 
contract,  he  can  not  be  regarded,  as  in  any  fault.  But  it  does 
not  very  well  accord  with  the  good  faith,  which  the  rules  of  law 
uniformly  require,  to  allow  him  to  stop  at  any  stage  of  his  labor, 
in  open  violation  of  his  agreement,  and  still  compel  his  em- 
ployer to  pay  bim  what  his  services  are  worth.  *  If  it  were  per- 
mitted to  the  laborer  to  determine  the  contract  at  his  pleasure, 
no  well-founded  reliance  could  be  placed  at  any  time  upon  a 
due  observance  of  it. 

It  is  contended  that  this  case  falls  within  that  class  where 
work  and  labor  and  materials  are  furnished  in  the  performance 
of  contracts,  like  those  of  Hoyden  v.  Madison,  7  Oreenl.  70;  Ab- 
bol  V.  Herman,  Id.  118;  and  NorrusY.  School  Digtrici  in  Windaur, 
12  Me.  293  [28  Am.  Dec.  182 1,  and  there  is  not  a  completic  and 
full  performance  in  all  respects.  But  it  will  be  found  in  those 
cases  that  there  was  a  vraiver  of  a  strict  compliance,  or  an  ao- 
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ceptanoe  of  what  was  done»  or  that  the  work  was  done  and  the 
materials  furnished,  but  not  in  the  manner  specified  in  the  ooft- 
tract,  and  without  any  intentional  variation  from  it:  KnawUon  ▼• 
JnhabUanis  of  PlankUion  No,  4,  14  Id.  20. 

The  present  case  is  not  one  of  an  imperfect  performanoe,  as  it 
would  be  if  the  plaintiff  had  labored  during  the  time,  but  had 
performed  his  labor  in  a  negligent  and  unskillful  manner;  but 
an  absolute  want  of  performance,  for  a  portion  of  the  time  em* 
plojed,  is  the  ground  upon  which  the  instruction  was  based. 

It  is  contended  that,  independently  of  the  instruction  under 
consideration,  upon  a  correct  view  of  the  law  and  the  facts,  the 
plaintiff  is  entitled  to  retain  the  yerdict.  But  it  is  not  the 
province  of  the  court,  when  a  case  is  presented  by  exceptions, 
to  decide  upon  its  general  merits,  but  to  determine  whether  the 
law  applicable  to  it  was  correctly  given  to  the  jury. 

If  the  defendant  dischaiged  the  plaintiff  before  the  expiration 
of  the  time  for  which  he  was  employed,  without  justifiable  cause, 
the  plaintiff  will  be  entitled  to  recover  all  the  damages  which  he 
has  sustained  by  the  breach  of  the  contract;  but  if  the  plaintiff 
has  depsurted  from  it,  without  justifiable  cause,  he  can  not  re- 
eover  anything. 

The  exceptions  are  sustained. 

R£CX>VEBT  BY  EmPLOTXB  FOR  PABT  PKBVQBMAVOX  OW  JESNmUR  OONTRAOT! 

See  McKinney  v.  Springer,  54  Am.  Dec.  470,  and  note  oolleotiDg  the  prior 
easee;  Clark  v.  City  of  New  York,  53  Id.  379,  and  note. 

SrrEBvisioN  or  Appellatk  Court  is  Confined  to  Lboautt  of  Pbo- 
0BBDEN08  OF  CouRT  BBLOW:  BoUes  V.  Beoch,  53  Am.  Dec.  263,  and  note  citing 
prior 
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[34  llAIXB.  107.] 

I14NUFACTURBR  CAN  NOT  Hegover  Value  OF  Artioui  Haxvwaotubmd  antQ 

the  property  has  passed  from  him  to  the  customer. 
Title  to  Manufacturko  Propertt  is  Changed  from  Manufacturkr  to 

Customer  only  by  the  assent  of  both  parties. 
Herb  Order  Given  for  Manufaotitrb  of  Artiolb  does  hot  Ajtboi 

Title. 
Manufactured  Article  Continues  to  be  Manufacturbr's  FBonxn 

until  completed,  tendered,  and  accepted  by  the  party  ordering  it.    Thera 

must  be  proof  of  acceptance,  or  of  act  or  words  reepeetiiig  it*  from  which 

an  aooeptsnce  maybe  inferred. 
Iaavino  Manutactured  Articlb  wttb  Pabtt  that  BA8  Okdwkmd  It  will 

not  tnuiflf er  title  to  him,  if  done  againat  hia  wilL 
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Fbofkbtt  in  MAKirrAOTUBBD  Abtiolx  Passu  to  Pabtt  OsaaaasQ  It, 

without  tender  and  acoeptaooe  of  it»  when  he  employt  a  sapermtendenti 
and  pays  for  it  by  installmente  as  the  work  is  perfozmed. 

AssuHPfln^  for  mnterials  and  labor  furnished,  and  for  articles 
Bold  and  deliyered.  The  latter  count  was  for  eighteen  dollars, 
the  value  of  some  stereoi^jM  plates  manufactured  to  defendant's 
order,  for  four  dollars  for  the  alteration  of  them,  and  for  some 
incidental  expenditures,  amounting  altogether  to  twenty-fiye  dol- 
lars and  four  cents.  It  was  testified  by  a  witness  for  the  plaintiff 
that  when  the  witness  had  presented  the  bill  for  the  plates  the 
defendant  said  that  he  had  ordered  them,  but  he  did  not  feel  able 
to  take  them,  and  that  they  were  imperfect  and  to  be  corrected 
by  the  plaintiff  at  his  own  expense;  that  the  witness  afterwards 
took  the  plates  to  the  defendant's  store  and  left  them  there 
against  his  refusal  and  remonstrance;  that  afterwards  the  defend- 
ant had  repeatedly  offered  to  pay  twenty  dollars  in  full  of  the 
bill,  and  that  the  witness  had  at  one  time  asked  him  when  he 
would  do  so,  and  he  had  replied  that  he  would  pay  it  in  a  few 
days.  The  instructions  of  the  judge  to  the  effect  that  if  the 
plaintiff  ordered  the  plates  but  reused  to  accept  them,  although 
he  might  be  liable  in  damages  for  a  breach  of  contract,  he  was 
not  liable  for  their  value;  that  the  leaving  the  plates  at  his  store 
against  his  consent  and  remonstrance  could  not  affect  his  lia- 
bilities; but  if  the  defendant's  offer  to  pay  twenty  dollars  was 
accepted,  that  the  plaintiff  might  recover  twenty  dollars  and 
interest  from  the  time  of  acceptance;  but  without  the  accept- 
ance the  defendant  was  not  bound  by  his  offer.  Yerdiot  for  the 
defendant,  and  exceptions  by  the  plaintiff. 

J,  E.  Godfrey^  for  the  plaintiff. 

Sittvp^om,^  for  the  defendant. 

By  Court,  Sheplet,  C.  J.  There  is  not  a  perfect  agreement 
of  the  decided  cases  upon  the  question  presented  by  the  excep- 
tions. 

The  law  appears  to  be  entirely  setUed  in  England  in  accord- 
ance with  the  instructions:  Atkinson  v.  BeU,  8  Bam.  &  Cress. 
277;  Elliott  V,  Pybus,  10  Bing.  512;  Clarke  y.  Spence,  4  Ad.  & 
El.  448. 

The  case  of  Bement  v.  Smith,  15  Wend.  498»  decides  the  law 
to  be  otherwise  in  the  state  of  New  York.  The  case  of  Towers  v. 
Osborne,  1  Stra.  506,  was  referred  to  as  an  authority  for  it.  The 
plaintiff  in  that  case  does  appear  to  have  recovered  for  the  value 
of  a  chariot  which  the  defendant  had   refused  to  take.     No 
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question  appears  to  have  been  made  roBpeoiing  hia  right  to  do 
bo,  if  he  was  entitled  to  Tnaintain  an  action.  The  only  question 
decided  was»  whether  the  case  was  within  the  statute  of  frauds. 

In  the  case  of  Bement  y.  Smithy  aupra^  Chief  Justice  Sayage 
appears  to  have  considered  the  plaintifT  entitled  upon  principle  to 
recover  for  the  value  of  an  article  manu&ctured  according  to 
order  and  tendered  to  a  customer  refusing  to  receiye  iL 

This  can  only  be  correct  upon  the  ground  that  bj  a  tender 
the  property  passes  from  the  manufacturer  to  the  customer 
against  his  will.  This  4s  not  the  ordinary  effect  of  a  tender.  If 
the  property  does  not  pass,  and  the  manufacturer  may  commence 
an  action  and  recover  for  its  value,  while  his  action  is  pending,  it 
may  be  seized  and  sold  by  one  of  his  creditors,  and  his  legal 
rights  be  thereby  varied,  or  he  may  receive  benefit  of  its  value 
twice,  while  the  customer  loses  the  value. 

The  correct  principle  appears  to  have  been  stated  by  Tindal, 
0.  J.,  in  the  case  of  EUioU  v.  Pybus,  mipra,  that  the  manufac- 
turer's right  to  recover  for  the  value  depends  upon  the  question 
whether  the  property  has  passed  from  him  to  the  customer.  The 
value  should  not  be  recovered  of  the  customer,  unless  he  has 
become  the  owner  of  the  property,  and  can  protect  it  against 
any  assignee  or  creditor  of  the  manufacturer. 

To  effect  a  change  in  the  property,  there  must  be  an  assent  of 
both  parties.  It  is  admitted  that  the  mere  order  given  for  the 
manufacturer  of  the  article  does  not  affect  the  title.  It  will  con- 
tinue to  be  the  property  of  the  manufacturer  until  completed 
and  tendered.  There  is  no  assent  of  the  other  party  to  a  change 
of  the  title  exhibited  by  a  tender  and  refusal.  There  must  be 
proof  of  an  acceptance  or  of  acts  or  words  respecting  it,  from 
which  an  acceptance  may  be  inferred,  to  pass  the  property. 

This  appears  to  be  the  result  of  the  best  considered  cases. 
There  is  a  particular  class  of  cases  to  which  this  rule  does  not 
apply,  where  the  customer  employs  a  superintendent  and  pays 
for  the  property  manu&ctured  by  installments  as  the  work  is 
performed. 

Exceptions  overruled. 


OwiiBBSHIP    or    PSOPEBTT    MaNUTACTURXD  to   ORDSa,  AND  RXMEDT  OV 

MAKDrACTURBB  WHEN  Emflotes  Rbfoses  TO  AccBPT. — ^An  article  nuuBufao* 
tared  to  order  belongs  to  the  owner  of  the  principal  materiaU,  and  if  the 
manufacturer  fumishea  the  principal  materials  used  in  oonstmcting  the  mann- 
factored  article,  he  owns  the  article  until  its  completion,  and  after  its  oomple- 
tioQ,  until  it  is  delivered  to  the  party  ordering  it:  See  note  to  Fuleffer  v.  Pa^ 
M  Am.  Dec.  686,  587.    And  see,  in  addition  to  the  authorities  there  cited. 
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BenneUY.  PloM, 0 Pick.  6S8;  ^(ai^ ▼. 5oiKAer,  6 Gray,  14%  lS2;Petaiigak 
▼.  MerriU,  47  Me.  109. 

What  Dxuvebt  is  KacBsaABT  to  Vbbt  Owhebship  ov  Manitvaotubsd 
Pbopibtt  in  Bmplotul — ^The  role  of  the  principal  oaae,  that  some  delivery^ 
express  or  implied,  is  necessary  to  vest  the  title  to  the  manufactored  prop- 
erty in  the  party  ordering  it,  is  a  fundamental  doctrine  of  all  exeoatory  con- 
tracts of  sale.  Bat  what  will  be  a  sufficient  act  of  delivery  and  acoeptanco 
in  the  ciroamstanoes  of  different  cases  is  determined  principally  upon  the  cri- 
terion whether  an  intention  of  the  parties  that  snch  act  should  constitute  a 
delivery  is  manifested  by  thoee  acts.  In  addition  to  this,  the  physical  con- 
ditions surrounding  each  case  are  to  be  taken  into  consideration.  And  what 
might  be  a  valid  act  of  delivery  or  tender  in  one  case  would  perhaps  not  be 
sufficient  in  another.  Thus  where  the  commodity  is  ponderous  and  bulky, 
as  copper,  manual  delivery  is  not  necessary.  An  offer  of  a  warehouse  receipt 
for  the  amount  of  copper  ordered  would  be  a  sufficient  tender  to  authorixe  a 
suit  for  the  price:  Hoyden  v.  DemeU^  53  K.  Y.  428. 

But  a  delivery  can  not  be  consummated  while  anything  remains  to  be  dome 
upon  the  article  purchased,  or  in  the  fulfillment  of  the  contract  between  the 
parties.  Thus  when  cars  were  completed  with  the  exception  of  parts  which 
were  to  be  furnished  by  the  defendant,  still  they  were  not  his  property,  and 
if  destroyed  by  accident  the  manufacturer  could  not  recover  for  his  labor 
and  materials:  McConihe  v.  N,  T.  etc.  R.  R,  Co,,  20  K.  Y.  405.  Nor  is  the 
mere  completion  of  the  article  sufficient  to  pass  the  title.  And  though  part 
of  the  articles  be  delivered,  the  rest,  if  not  delivered,  remain  the  property  of 
the  manufacturer;  Sutton  v.  Campbell,  2  Thomp.  k  C  506^  But  the  title  to 
the  portion  delivered  passes  out  of  the  manufacturer:  Veazie  v.  Holme$t  40 
Me.  09.  When,  however,  the  property  is  completed,  any  acta  of  the  parties 
sufficient  to  manifest  an  intention  of  delivery  and  acceptance  will  vest  thetitlet 
in  the  vendee.  Thus  payment  of  the  price  by  the  vendee  after  seeing  the  good» 
and  a  direction  to  ship  them  are  acts  sufficient  to  vest  the  titie  in  the  vendeer 
Hubbard  ▼.  O'Brien^  8  Hun,  244.  So  where  a  wagon  was  paid  for  and  left 
in  the  maker's  possession  to  be  called  for:  Power$  v.  Barber^  7  Alb.  U  «F» 
170.  A  boiler  deposited  by  order  of  the  vendee  upon  his  lot,  and  paid  for^ 
becomes  hia  property:  PraU  ▼.  Moffnard^  116  Mass.  888.  Although  th» 
article  to  be  manufactured  remains  the  property  of  the  manufacturer  until 
completed  and  delivered,  still  an  article  in  an  unfinished  state  may  be  pur* 
chased  by  the  vendee  from  the  manufacturer,  and  the  titie  will  be  in  the 
vendee  though  he  stipulate  as  a  condition  of  the  sale  that  the  manufacturer 
complete  the  article:  TkonuUh  v.  BeUh,  114  Mass.  116. 

Title  to  a  manufactured  article  does  not  pass  to  the  party  ordering  it,  al- 
though the  full  price  agreed  upon  be  paid  in  advance.  The  party  ordering 
does  not  by  advancing  the  purchase  price  buy  the  article  under  construction, 
he  merely  becomes  entitied  to  such  an  article  as  he  has  ordered;  and  if  the 
manufacturer  does  not  fulfill  his  contract,  and  deliver  an  article  snch  as  waa 
ordered,  an  action  for  the  breach  will  lie.  The  chattel,  if  manufactured  out 
of  the  manufacturer's  materials,  remains  his  property  until  completion  and 
delivery  to  the  customer:  HaUeriine  v.  Rice,  62  Barb.  593;  Shaw  v.  Smith,  48 
Conn.  306;  S.  C,  40  Am.  Rep.  170;  IVett  Jeneif  R.  R,  Co.  v.  Trenton  Car 
Works,  32  N.  J.  L.  517;  Oowans  v.  Consolidated  Bank  </  Canada,  43  U.  C 
Q.  B.  318.    See  Sutton  v.  Campbell,  2  Thomp.  h  0.  595. 

A  delivery  made  in  accordance  with  a  prior  agreement  between  the  partis* 
will  be  sufficient  to  pass  the  titie:  Rattary  v.  Oook^  50  Ala.  852;  Brewer  v. 
Michigan  SaU  Assotiation,  47  Mich.  528;  Cook  v.  MUlard,  5  I^ana.  243;  Pae^ 
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Iron  Works  ▼.  Long  Idand  R,  R.,  62  N.  T.  272;  HiggniM  ▼.  Mwrrag,  73  Id. 
252;  OoUoway  v.  Week,  64  Wis.  604.  Title  to  lumber  wwtA  to  order  panes  to 
the  orderer  when  it  is  sawed,  piled,  and  the  orderer  notified:  Sattarg  y.  Gook^ 
50  Ala.  352;  Baiea  y.  Conkling,  10  Wend.  389.  In  Wright  v.  O'Brien,  5  Daly, 
54,  an  agreement  was  made  with  an  «rtist  to  pay  a  certain  amount  for  the 
work  done  on  a  picture  that  had  been  ordered,  and  the  artist  agreed  todeliyer 
the  pietnre  to  another  artist,  who  was  to  complete  the  painting.  It  was  held 
that  the  property  in  the  piotare  passed  to  the  orderer  at  the  time  of  the  agree- 
ment and  before  the  payment  of  the  agreed  sum,  and  he  recovered  the  pictnr* 
from  a  levy  against  the  first  artist.  Bat  if  part  of  the  agreement  is  yei  an- 
performed,  as  an  inspection  of  the  property  by  the  vendee,  the  title  can  not 
pass  till  this  is  done:  Stephens  y.  Santee,  49  N.  Y.  35. 

Ordkrbr  may  Rbtubn  Abticlb  Manutactubed  it  not  Satibfaoiobt. 
If  the  article  manufactured  to  order  does  not,  when  completed,  fulfill  the 
contract  entered  into  between  the  manufacturer  and  the  party  ordering,  the 
latter  may,  within  a  reasonable  time,  return  the  chattel,  and  under  sneh 
circumstances,  the  property  never  exists  in  the  orderer:  Craver  v.  Homburg, 
26  Kan.  94;  Phelps  v.  Wittard,  16  Pick.  29;  Broum  v.  Foster,  113  Mass.  136. 
When  the  manufacturer  agrees  to  make  an  article  satisfactory  to  the  cus- 
tomer, if  it  is  not  satisfactory,  though  it  be  a  mere  matter  of  caprice,  yet 
the  customer  may  return  it:  Brown  v.  Foster,  Id.  136,  139.  A  machine, 
although  on  the  vendee's  premises,  yet  not  accepted  because  it  did  not  work 
satisfactorily,  is  not  his  property,  and  not  attachable  for  Ids  debt:  Pheips  v. 
Willard,  16  Pick.  29.  But  in  Afount  Hope  Iron  Co.  v.  Buffington,  103  Mass. 
62,  an  engine  in  somewhat  similar  circumstances  was  held  to  be  the  vendee's 
property.  The  engine  had  been  delivered  and  set  up,  and  the  whole  price 
paid  except  a  margin  of  twenty  per  cent.,  reserved  until  it  should  be  started 
and  shown  to  work  in  a  satisfactory  manner;  but  it  was  held  to  be  the  ven- 
dee's property,  and  not  attachable  for  the  manufacturer's  debt.  If,  however, 
though  the  property  is  unsatisfactory  and  does  not  fulfill  the  agreement  con- 
cerning its  construction,  yet  t^e  orderer  makes  no  complaint  and  does  not 
offer  to  return  it  within  a  reasonable  time,  the  title  passes,  and  he  is  answer- 
able for  the  price:  Mackey  y.  Swartz,  16  Rep.  75;  Howard  v.  Hayes,  15  Jonea 
ft  S.  89. 

Vessel  C^onstbucted  to  Obdeb  uia>ER  Scjpebimtendencb  of  Ordkber  or 
his  agent,  and  upon  which  installments  of  the  price  are  paid  as  the  work  pro- 
gresses, is  in  England  the  property  of  the  orderer.  These  acts  of  the  parties, 
the  permission  by  the  builder  of  the  superintendence  of  the  orderer's  agent 
and  the  payment  of  the  installments  by  the  orderer,  are  held  to  be  acts  which 
sufficiently  import  an  intention  that  the  vessel  shall  be  continually  during 
the  course  of  construction  the  property  of  the  orderer.  The  payment  of  in- 
stallments as  the  work  progresses  is  considered  also  as  a  purchase  of  the 
labor  and  materials  already  fumiBhed,  or  indeed  a  furnishing  of  the  materials 
and  labor,  the  builder  becoming  a  contractor  or  agent  of  the  orderer.  The 
law  was  settled  in  England  in  this  way  by  the  well-reasoned  cases  of  Woods 
V  BusseU,  5  Bam.  ft  Aid.  942,  and  Clarke  v.  Spence,  4  Ad.  ft  EL  468.  To  the 
same  effect  is  Wood  y.  BeU,  5  El.  ft  Bl.  772.  The  New  York  and  Massachu- 
setts authorities  have  not  followed  the  English  doctrine,  but  hold  that  under 
such  circumstances  the  property  in  the  vessel  remains  in  the  builder  until  it 
is  completed  and  delivered:  Andrews  v.  DurajU,  11  N.  Y.  35;  Merritt  v. 
Johnson,  7  Johns.  473;  S.  C,  5  Am.  Dec.  289;  People  y.  Commissioners  qf 
Taxes,  58  N.  Y.  242;  WiUiams  v.  Jackman,  16  Gray,  514;  Briggs  y.  A  Light 
Boat,  7  Allen,  287.     8o  in  New  Jersey:  ElUoU  v.  Edwards,  35  N.  J.  L.  265} 
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S.  C,  96  Id.  449:  94  Id.  96;  21  Wall.  532,  Some  American  caaes,  however, 
adopt  the  English  doctrine:  fkudder  v.  Caidis  Steamboat  Co.^  I  Cliff.  370; 
Saalelford  t.  Wigghu  Ferry  Co.,  27  Ind.  522;  J>erbyHhir€*9  EUate,  11  Fhila.  627; 
8.  C,  81  Pa.  St.  18;  bat  see  ScuU  v.  ShaheHjtear,  75  Id.  297.  Bat  even  in  Eng- 
land, if  the  price  of  the  veasel  ie  merely  paid  in  advance  of  ita  completion,  the 
vessel  does  not  thereby  become  the  property  of  the  orderer:  Mucklow  v.  Man" 
gltB,  1  Tannt  318;  Laidler  v.  BurUnaon,  2  Mee.  &  W.  614.  In  the  hotter  case 
Lord  Abinger,  C.  B.,  said  that  there  was  no  necessity  of  qaalifying  the  doc- 
trine of  Woods  v.  JRuuellf  and  Clarke  v.  Spence,  aupra,  as  in  this  case  there 
was  no  manifest  intention  of  transferring  the  property  to  the  orderer,  bat  the 
payment  of  the  price  in  advance  was  a  payment  of  the  price  of  the  vessel  in  a 
complete  state,  and  therefore  until  completion  the  article  parchased  was  not 
in  eme,  and  could  not  become  the  parchaser*s  property.  See  also  Ex  parte 
LatnbUm,  L.  IL,  10  Ch.  Ap.,  405,  414. 

EfFBCT  OF  Patment  OF  Ikstallmsnts  OF  Pbiok  IN  Othxe  Gasis.— Ib 
Bank  of  Upper  Canada  v.  KUialy,  21  U.  C.  Q.  B.  9,  it  was  held  that  the 
pa3rment  of  periodical  installments  to  the  manufacturer,  in  amounts  accord- 
ing to  the  estimates  made  by  the  orderer's  agent  of  the  value  of  the  materials 
furnished  and  the  work  done  at  the  time  of  the  payments  respectively, 
vested  the  property  in  the  chattels  during  their  manufacture  in  the  orderer. 
In  Massachusetts,  one  who  advances  money  on  machines  to  help  in  their 
construction  becomes  a  tenant  in  common  with  the  maoufiusturer:  Beaumont 
V.  Crane,  14  Mass.  400.  But  the  mere  payment  of  iustallments  daring  their 
construction  does  not  vest  the  property  in  the  manufactured  article  in  the 
person  making  the  payments:  Wright  v.  Tetlow,  99  Id.  397.  Pillars  con- 
structed by  a  builder  for  a  house  that  he  is  erecting  do  not  belong  to  the  owner 
of  the  house  until  affixed  to  the  house  or  delivered  to  the  owner,  although  a 
part  payment  has  been  made  on  the  house:  Johnson  v.  Hunt,  11  Wend.  139. 

What  Delivery  Necessary  to  Enable  Manufactubeb  to  Maintain 
Action  for  Price. — That  actual  acceptance  by  the  orderer  of  the  article 
manufactured  is  necessary  before  the  manufacturer  can  maintain  an  action  for 
the  contract  price  is  held  in  Atkinson  v.  Bell,  8  Bam.  &  Ores.  277;  Hosmer  v. 
W'dsm,  7  Mich.  294;  Carnage  v.  Alexander,  14  Tex.  414;  Bider  v.  KeOey,  32 
Vt.  268;  and  the  principal  case.  And  these  cases  hold  that  the  manufactur- 
er's remedy,  when  the  orderer  refuses  to  accept,  is  a  special  action  on  the 
case  for  the  breach  of  the  contract,  in  which  the  measure  of  damages  will  be 
the  difference  between  the  contract  price  and  the  market  value  at  the  time  of 
the  delivery.  In  Ilosmtr  v.  Wilson,  7  Mich.  294,  which  cites  the  principal 
case,  page  304,  the  order  for  manufacture  was  countermanded,  and  the  man- 
ufacturer attempted  to  recover  on  the  common  counts  for  the  value  of  the 
labor  and  materials  furnished  at  the  time  of  the  countermanding  order.  His 
action,  it  was  held,  should  have  been  a  special  action  for  the  breach.  Of 
course  an  acceptance  may  be  implied,  as  where  the  property  after  completion 
has  been  shipped  pursuant  to  the  order  of  the  employer,  whether  the  goods 
be  destroyed  in  the  transit  or  the  employer  refuse  to  accept  them  when  they 
arrive:  Iliggins  v.  Murray,  73  N.  Y.  252;  Paafic  Iron  Works  v.  Long  Inland 
R.  R.,  62  Id.  272.  And  in  Allen  v.  Jarvis,  20  Oonn.  37,  the  pkintiff  was 
allowed  to  recover  on  a  count  for  work  and  labor  the  full  value  of  an  article 
made  to  order  and  not  accepted  by  the  defendant,  as  under  the  peculiar  cir- 
cumstances of  the  case  the  article,  which  was  a  patented  surgical  instrument, 
and  therefore  not  salable,  was  worth  less  in  the  manafaotarer^s  hands.  Sat 
Band  v.  WhUe  MU.  B,  B,,  40  Id.  85. 
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But  the  main  eonent  of  aathoriti«i  allows  the  fnarnifactuwr  to  maintuD  aa 
actiOD  for  the  eootract  price,  notwithatanding  the  wdeiei'a  rafriaal  to  aooept, 
when,  of  coarae,  the  orderer  may  aet  op  as  a  defense  any  failure  of  the  man- 
nfactiuer  to  comply  with  the  terms  of  the  contract;  for  example,  the  faolty 
constmction  of  the  mannfactared  product.  In  an  ordinaiy  exeeatory  sale, 
when  the  article  offered  is  of  a  character  to  satisfy  the  contiact,  after  offer  of 
delivery,  the  vendor  may  have  the  choice  of  three  remedies:  1.  He  may  store 
or  retain  the  property  for  the  vendee  and  sae  him  for  the  entire  purchase  price; 
2.  He  may  sell  the  property,  acting  as  agent  of  the  vendee  for  this  purpose, 
and  recover  the  difference  between  the  contract  price  and  the  price  obtained 
at  snch  resale;  or,  3.  He  may  keep  the  property  as  his  own,  and  reeover  the 
difference  between  the  market  price  at  the  time  and  place  of  delivery  and  the 
contract  price:  Dviutan  v.  MeAndrtw^  44  N.  Y.  72, 78;  PoOm  v.  Lt  JKoy,  90 
Id.  649,  556;  Hoyden  v.  DemeU^  53  Id.  426;  Bridgford  v.  Oroeker,  60  Id.  627; 
if Moa  V.  Dedfcer,  72  Id.  505,  509;  HwUer  v.  Wetmll,  &i  Id.  549, 555;  Hvgha 
▼.  (TnUed  SUUet,  4  Ct.  of  CL  64,  74.  See  note  to  MtuUrttm  v.  Maigcir  k^ 
BrooUffH^  42  Am.  Dec.  48w  And  this  rule  is  now  ^»plied  by  the  majority  of 
eases  to  the  contract  of  mannfactnre.  These  cases  adopt  the  rale  of  Bememi 
T.  SmUhf  15  Wend.  403,  dted  in  the  principal  case.  In  that  case  a  oairiaga 
was  built  to  order  and  tendered  to  the  cmtomer.  He  refnsed  to  aooept  it, 
and  the  manofactorer  deposited  the  vehicle  with  a  third  person,  notified  the 
customer,  and  sued  him  for  goods  sold  and  delivered,  averring  deliveiy .  Hia 
notion  was  sustained  and  he  recovered  the  price.  This  esse  has  been  followed 
by  many  courts;  and  it  is  now  the  rule  maintained  by  the  weight  and  major- 
ity of  authority,  that  after  completion  of  the  artftde  ordered,  if  the  orderer 
when  it  is  tendered  refuse  to  accept  it,  the  manufacturer  may  immediately 
have  his  action  for  the  contract  inrioe  of  the  goods:  7*^110116607-011  v.  LewU^  43 
Mich.  635;  Armtirong  v.  Turner,  49  Mo.  589,  590;  Cfcrdon  v.  Iforria^  49  N. 
H.  376,  384;  Shawhan  v.  Van  Nest,  25  Ohio  St.  490;  Towers  v.  O06onie,  I 
Stra.  506.  See  Pacifie  Iron  Works  v.  Long  isUmd  R.  i?.,  02  K.  T.  272; 
EUioU  V.  Pybus,  10  Bing.  512. 

So  after  the  completion  of  the  article,  and  notice  of  that  fact  given  by  the 
tnanufacturer  to  the  orderer,  the  manufacturer  may  sue  for  the  contract  price 
although  no  other  tender  or  offer  of  delivery  is  made:  Mefnlyre  v.  Kline,  30 
MiBs.  361;  HiggUis  v.  Murray,  4  Hun,  565;  Middlesex  Co,  v.  Osgood,  4  Gray, 
447;  BaOenUne  v.  Bomson,  46  Pa.  St.  177.  In  Goddard  v.  Binney,  115  Mass. 
450,  when  the  buggy  ordered  to  be  built  was  completed,  the  vendee  was  noti- 
fied and  a  bill  sent.  The  vendee  retained  the  bill  and  promised  to  "see 
about  it."  The  property  was  then  destroyed  by  fire,  and  this  was  an  action 
by  the  manufacturer  for  the  price  of  the  vehicle.  It  was  held  that  at  the 
time  of  the  fire  the  property  was  in  the  vendee,  and  the  plaintiff's  action  was 
sustained.  We  have  seen  that  if  the  article  ordered  does  not  when  com- 
pleted fulfill  the  contract,  the  orderer  is  not  bound  to  accept  it  although  he 
has  received  it,  but  may  return  it  within  a  reasonable  time.  Under  an  agree- 
ment to  make  a  satisfactory  suit  of  clothes,  the  defendant  returned  the  suit 
as  unsatisfactory.  It  was  held  that  the  tailor  had  no  action  for  the  price: 
Brown  v.  Foder,  113  Id.  136.  Bat  the  return  must  be  made  within  a  rea- 
sonable time:  Howard  v.  Hayes,  15  Jones  &  S.  89;  and  it  should  fail  to  ful- 
fill the  contract  in  some  material  respect.  A  mere  frivolous  complaint  should 
not  excuse  the  orderer  from  payment.  Thus,  a  eafe  was  ordered  and  received. 
Its  ornamentation  was  not  strictly  in  conformity  to  the  order,  but  no  offer  was 
made  to  return  it,  nor  was  any  complaint  made.  The  purchaser  could  not 
afterwards  refuse  to  pay  for  it  for  this  reason  merely;  and  the  manufacturai 
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rooovered  the  price  in  an  action  for  goods  sold  and  delivered:  Madcey  ▼. 
Swart^  16  Rep.  75.  Aoceptenoe  as  satisfactory  may  be  inferred  from  the  acts 
of  the  vendee  after  receiving  the  property.  Thos  in  an  action  for  the  price 
of  a  monument,  acceptanee  of  it  may  be  inferred  from  evidence  that  it  had 
been  allowed  by  the  orderer  to  remain  in  poeition  on  his  lot  for  more  than  a 
year  without  objection  or  request  to  remove  it,  and  that  he  had  since  graded 
his  lot  and  turfed  up  the  sides  of  the  monument:  Hedden  v.  Roberts,  134 
Mass.  38. 

DffUYSBT  TO  Pass  Titub  to  Ooodb  Sold:  See  Mmmr  ▼.  Wood/mam^  63 
Am«  Dec  241,  and  note  citing  prior  cases. 
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[84  MAXn,  168.] 

Pabtt  Owviho  UvDrviDXD  Half  Intbr£st  in  LairD,  but  Oocurimo 
Whols  Tbact  and  receiving  all  the  rents  and  profits,  oan  not  be  com* 
pelled,  in  a  suit  in  equity  by  a  party  owning  half  the  property  in  sever- 
alty, to  convey  to  the  latter  an  undivided  half  of  the  premises,  nor  such 
portion  thereof  as  he  is  entitled  to  possess  in  sevenlty;  nor  can  the 
owner  of  the  undivided  half  be  coerced  in  equity  to  sue  for  partition 
and  to  account  for  the  rents  and  profits,  at  least  not  by  a  court  not  pos- 
sessing general  equity  powers,  and  among  whose  special  powers  tlus  is 
not  included. 

Fabtitiok  will  not  bx  Dio&bxd  betwben  Txnant  in  Common  oi 
Whols  and  Ownbb  in  Sevxraltt  ot  Pabt.  Two  tenants  in  common, 
one  of  whom  gave  a  mortgage  of  his  undivided  half  for  its  purchase 
price,  divided  the  common  property  by  metes  and  bounds,  executing 
mutual  deeds.  The  owner  of  the  unmortgaged  half  conveyed  hie  share 
in  severalty  to  the  plaintiff,  and  also  executed  to  him  a  deed  of  an  un* 
divided  half  of  the  whole  tract.  The  mortgage  of  the  undivided  half 
was  foreclosed,  and  under  the  foreclosure  the  defendant  claimed.  Htld^ 
the  plaintiff  became  owner  of  one  half  by  metes  and  bounds.  The  de- 
fendant is  owner  of  an  undivided  half  interest  The  plaintiff  failed  to 
secure  a  title  snfSdent  to  enable  him  to  dispossess  the  defendant,  who 
occupies  the  whole  tract.  The  defendant  is  guilty  of  no  fraud,  and  the 
court  has  no  jurisdiction  on  that  ground  to  compel  them  to  partition  the 
property  and  account  for  the  rents  and  profits. 

SuraxMB  Coubt  of  Mainb  doxs  not  P068BB8  OxNRBAL  BQurrr  Powxbs, 
but  is  anthorised  to  act  as  a  court  of  equity  only  in  certain  cases  pointed 
out  in  the  statute. 

Bill  in  equity  containing  aU^gationa  substantiallj  as  follows: 
One  of  two  tenants  in  common  of  a  tract  of  land  conveyed  his 
undivided  half  interest  to  one  McLaughlin,  who  gave  back  to 
him  a  mortgage  for  the  purchase  price.  The  other  co-tenant 
conveyed  away  his  undivided  half,  which  through  mesne  convey- 
ances became  tlie  property  of  one  Ooodhue.  McLaughlin  and 
Goodhue  partitioned  the  property.  McLaughlin  conveyed  the 
south  half  by  metes  and  bounds  to  Gk)odhue,  and  Goodhue  con- 
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ireyed  the  north  half  by  meiea  and  bonnds  to  MoLanghtuu 
Afterwards  Gk>odhue  conveyed  by  metee  and  bounds  his  shaxB 
that  he  now  held  in  BeYenlty,  that  is»  the  sonth  half»  to  the 
plaintiffs.  He  afterwards  executed  to  them  a  deed  of  an  undi- 
vided half  of  the  whole  tract.  The  mortgage  was  assigned  to  one 
Porter,  who  foreclosed  it  These  plaintifEs  petitioned  for  a  par- 
tition against  Porter:  SouUer  et  al.  t.  Farter,  27  Me.  405;  when 
it  was  held  that  Goodhue's  title  extended  only  to  the  south  half 
in  severaliy,  being  limited  by  the  division  deeds,  and  therefore 
his  subsequent  conveyance  of  an  undivided  half  was  inoperative. 
Wherefore,  as  the  plainti&  had  failed  to  show  an  undivided 
interest  in  the  land,  they  were  not  entitled  to  partition,  and  the 
petition  was  dismissed.  Meanwhile  Porter's  interest,  by  means 
of  several  conveyances,  had  become  vested  in  these  defendants. 
They  took  possession  by  their  lessees  of  both  the  north  and 
south  halves,  and  received  rent  from  both  portions.  The 
plaintiffs  then  prayed  for  the  relief  stated  in  the  opinion,  offer- 
ing to  pay  the  necessary  expenses  of  the  partition  if  the  defend- 
ants should  be  compelled  to  institute  proceedings  therefor.  The 
defendants  filed  a  general  demurrer  to  the  bill. 

Hobb8  and  Fefssenden,  for  the  plainti&. 

Botoe  and  BarUeU,  for  the  defendants. 

By  Court,  Bice,  J.  This  is  a  bill  in  equity,  to  which  there  has 
been  a  demurrer  and  joinder. 

The  plaintiffs  claim  to  be  equitably  entitled  to  recover  posses- 
sion of  and  to  hold  one  half  part  of  certain  real  estate,  described 
in  their  bill,  situated  in  the  city  of  Bangor.  The  subject-matter 
referred  to  in  the  bill  was  before  this  court  in  1847  on  a  petition 
for  partition:  Soulier  et  al.  v.  Porter,  27  Me.  405.  Since  that 
time  the  interest  of  Porter  has  passed  by  sundry  conveyances  to 
the  defendants. 

It  is  alleged  in  the  bill,  and  admitted  by  the  demurrer,  that 
the  defendants  are  the  legal  owners  of  one  undivided  half  of  the 
entire  estate,  deriving  their  title  through  sundry  mesne  convey- 
ances from  one  Micajah  Drinkwater,  and  that  the  title  of  the 
plaintifiia  is  as  set  forth  in  the  bill,  being  a  claim  to  represent 
the  interest  formerly  owned  by  Stephen  Goodhue.  The  defend- 
ants are  in  possession  of  the  whole  estate. 

A  careful  examination  of  the  title  was  had  in  the  case  of 
Boutter  v.  Porter,  supra,  and  the  court  then  decided  that  the  p&> 
titioners  have  "  failed  to  estabUsh  any  title  as  tenants  in  oom- 
mon  to  an  undivided  share  of  the  premises." 
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The  plaintifEs  now  pray  for  relief;  and  that  this  court  will  bj 
decree  compel  the  defendants  to  conyej  to  them  one  undivided 
half  of  the  premises,  or  such  portion  thereof  as  they  are  entitled 
to  possess  in  severaliy,  or  that  the  defendants  may  be  in  like 
manner  compelled  to  enter  their  petition  for  partition  of  the 
premises,  aqpording  to  the  provisions  of  the  statute,  and  procure 
partition  to  be  made  with  the  plaintifTs,  and  also  to  account  for 
rents,  etc. 

The  defendants  claim  title  to  one  half  of  the  estate  only,  and 
the  plaintiffs  admit  their  title  to  be  valid  to  that  extent,  and 
deny  their  right  to  any  greater  interest.  Such  being  the  extent 
of  the  defendants'  interest  in  the  estate,  it  is  difficult  to  perceive 
how  on  any  equitable  principle  they  could  be  compelled  against 
their  will,  and  without  consideration,  to  convey  that  interest,  or 
any  portion  thereof,  to  the  plaintiffs,  even  if  this  court  had 
power  to  make  and  enforce  such  a  decree.  And  it  is  equally 
difficult  to  understand  on  what  principles  they  should  be  com- 
pelled to  convey  property  to  which  they  claim  no  title. 

The  defendants  may,  if  they  elect,  obtain  partition  of  property 
which  they  hold  in  common  with  others.  The  plaintiffs  ask 
that  they  shall  be  compelled  to  do  so,  against  their  will.  The 
question  for  consideration  is,  whether  such  compulsory  power 
is  possessed  by  the  court. 

This  court  does  not  possess  general  equity  powers,  but  is  au- 
thorized to  act  as  a  court  of  equity  in  certain  cases  and  classes 
of  cases,  pointed  out  in  the  statutes,  but  this  case  is  not  among 
them. 

It  was  intimated  at  the  argument  that  this  case  might  fall 
under  the  clause  of  the  statute  authorizing  the  court  to  act  in 
cases  of  fraud,  though  it  was  not  veiy  distinctly  pointed  out 
wherein  the  defendants  had  acted  fraudulently.  The  facts  seem 
to  be  simply,  that  the  defendants,  being  the  undisputed  owners 
of  one  undivided  half  of  the  estate  and  in  the  actual  possession 
of  the  whole,  decline  to  yield  that  possession  until  some  party 
having  the  right  shall  in  a  legal  manner  dispossess  them.  The 
plaintiffs  have  attempted  to  obtain  title  to  a  portion  of  the  com- 
mon property.  With  that  attempt  the  defendants  have  in  no 
way  interfered.  Thus  far  the  plaintiffs  have  failed  to  secure 
such  a  title  as  will  enable  them  to  dispossess  the  defendants. 
This  would  rather  seem  to  be  their  misfortune  than  the  defend- 
ants' fault.  We  are  unable  to  perceive  any  act  of  the  defendants 
which  so  savors  of  fraud  as  to  authorize  the  court  to  interfere  on 
that  ground. 
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The  defendantB  can  only  be  required  to  aoooiint  for  rents  to 
the  party  who  has  the  legal  title  to  that  portion  of  the  estate  not 
owned  by  them. 

The  bill  is  therefore  dismissed,  with  costs  for  defendants. 


Equrt  Dsoasn  Pabtition  whev  Titlb  ni  Cliab;  Hmoeif  ▼.  (Toin^t,  64 
Am.  Deo.  427;  Wiade^  v.  Findiag,  15  Id.  712;  Hammm  ▼.  WWard.  28  Id.  102. 


State  v.  MoNallt. 

(84  MAOn,  310.] 

Tismf  omr  or  Pdbuo  OmciB  is  Admibbibli  in  rait  in  whibh  be  is  not  a 

paity,  to  show  that  he  acted  in  that  capacity. 
Warrant  Purpobtino  to  bb  Iasuxd  bt  Jubtiob  ov  Pbaob,  upon  a  oom- 

plaint  sworn  to  before  him  in  that  capacity,  famishes  a  presomption  that 

he  was  legally  anthorisad  so  to  act. 

TlSTWONT    OF  COMFLAIVAKTS    IH    iNDIOnONT    AB    TO    BBABOm   THAT  bl- 

duobd  Them  to  believe  their  charges  troe,  and  ss  to  their  porpose  in 
making  them,  may  be  excluded  upon  the  trial,  as  it  could  have  no  effect 
upon  the  rights  or  liabilities  of  the  defendants. 

OOVBPIRACT  TO  COMMIT  AsSAULT  AND  BaTTERT  UPON  DXPUTT  SBBRITF,  in 

order  to  prevent  him  from  performing  his  official  duties,  is  illegaL 

No  Onb  is  Justifibd  in  Rbbibtino  Ofticxr  Aotino  under  Pboohb  thai 
he  is  legally  authorized  to  obey. 

Void  Process  is  No  JuanncATioN  to  OmoER. 

Process,  altuouoh  Voidablb  vor  Irreoularitt  or  Mutake,  Peotbctb 
OinoER  who  serves  it  if  the  msgistrate  who  issued  it  had  jurisdiction  of 
the  subject-matter,  and  the  process  is  r^guhv  on  its  face  and  does  not 
disclose  want  of  joridiction. 

Printer's  Punctuation  ov  Published  Statutes  may  be  an  uncertain 
guide  to  their  interpretation. 

In  Statute  Proyidino  for  Issuance  of  Search-warrant  '*to  any 
sheriff,  city  marshal  or  deputy,**  the  term  "deputy"  relates  to  both  the 
marshal  and  sheriff  ijreceding  it»  and  the  Warrant  may  be  issued  to  a 
deputy  sheriffl 

Under  Statute  Proyidino  that  Party  Served  with  Procbbs  be  sum- 
moned "forthwith"  before  the  justice  or  judge  issuing  the  warrant,  a 
warrant  commanding  the  psrty  served  to  be  summoned  "forthwith  to 
appear  at  a  court  to  be  holden  at  my  office  in  Frankfort  at  such  time  as 
you  may  appoint,"  though  irregular,  protects  the  officer  serving. 

Steamboat  or  Vessel  Moored  at  Wharf  is  "Place"  Liable  to  bb 
Searched,  within  meaning  of  a  statute  that  provides  that  *'any  store, 
shop,  warehouse,  or  other  building  or  place  in  said  city  or  town"  may  lie 
searched. 

Warrant  Need  not  be  under  Seal  or  Maoisiratb  Ibbuino  It  unless  it 
be  expressly  required  by  statute. 

Wafer  Attached  to  Warrant,  Which  is  Usual  Seal  in  Such  Casesi 
is  prima  faeiU  sufficient  without  proof  that  it  was  the  seal  of  the  magi* 
trate,  or  adopted  by  him. 
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Ln>ioTMiHT  against  McNallj  and  others,  ohargingaoonspizaoj 
to  prevent  bj  force  the  execution  of  a  warrant.  The  warrant 
was  recited  at  length;  but  the  objections  urged  against  it  are 
sufficiently  stated  in  the  opinion.  It  commanded  the  officer  to 
enter  the  steamer  Boston  and  search  there  for  intoxicating 
Gqnors  kept  there  and  intended  for  sale  bj  Sanford,  the  captain 
of  the  steamer,  as  stated  in  the  complaint  made  on  oath  before 
the  undersigned  justice  of  the  peace.  And  if  any  such  liquors 
were  found,  the  officer  was  commanded  to  seize  and  safely  keep 
them  until  decision  be  had  on  the  complaint.  The  warrant  was 
signed  ''Archibald  Jones,  justice  of  the  peace.''  Upon  the  trial, 
it  appeared  from  the  testimony  of  the  state  that  Miles'Staples,  a 
deputjr  sheriff  of  Waldo,  went  with  the  warrant  upon  the  steamer 
Boston,  which  was  lying  at  Frankfort,  in  Waldo  county,  and  of 
which  McNally  was  mate  and  Taylor  agent.  In  the  prosecution 
of  his  search  for  liquors.  Staples  found  ten  or  twelye  casks  of 
spirituous  liquors,  and  marked  them  ''  seized.''  After  reading 
his  precept  in  the  hearing  of  McNally  and  Taylor,  he  ordered 
them  to  assist  him  in  removing  the  casks  from  the  boat.  They 
refused,  and  ordered  him  to  leave  the  vessel.  He  then  called 
upon  others  to  come  on  board  and  render  him  that  aid,  where- 
upoQ  McNally  and  Taylor,  assisted  by  the  crew,  immediately 
began  a  forcible  resistance,  and  Staples  and  his  assistant  were 
assaulted,  beaten,  and  prevented  from  removing  the  casks. 
John  Adams  was  called  by  the  government  and  testified  that  he, 
as  constable  of  Frankfort,  and  by  virtue  of  a  warrant  in  4i8 
possession,  went  upon  the  steamer,  seized  the  casks  mentioned, 
but  was  restrained  from  taking  them  away  by  the  threats  and 
hostile  actions  of  Taylor,  McNally,  and  the  crew.  The  defeuBe 
objected  to  the  testimony  of  Adams:  1.  Because  he  was  incom. 
petent  to  testify  to  his  acts  as  constable  until  he  was  legally 
proved  to  be  such;  and,  2.  Because  he  was  incompetent  to 
testify  to  his  own  authority.  Both  objections  were  overruled. 
The  testimony  of  Jones  that  he  acted  as  justice  of  the  peace, 
and  was  such  when  he  signed  the  warrant,  was  objected  to  as 
incompetent,  and  .the  objection  was  overruled  by  the  court 
The  defendants  introduced  evidence  to  show  that  the  casks  of 
liquor  had  been  brought  from  Boston  as  freight.  And  Staples 
on  cross-examination  admitted  that  he  knew  this,  and  tendered 
the  freight  when  he  attempted  to  remove  the  casks.  Chase  and 
Curtis,  two  of  the  complainants  upon  whose  complaint  the 
8eareh*wanant  was  issued,  were  asked  by  counsel  for  the  de- 
fense what  reason  they  had  at  the  time  they  made  the  complaint 
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for  beliering  the  charges  true,  but  the  objeetion  of  the  county 
attorney  was  sustained.  Curtis  was  asked  whether  the  com-^ 
plaint  was  not  made  for  the  purpose  of  seizing  liquors  brought 
as  freight  from  Boston.  Upon  the  objection  of  the  county  attor- 
ney, the  court  ruled  that  the  witness  might  answer  or  decline  to 
answer  as  he  chose,  and  the  witness  declined.  The  steamer 
was  a  regular  licensed  coaster  plying  between  Boston  and  Ban- 
gor, and  stopping  at  Frankfort  on  her  way  to  Bangor,  was  de- 
layed by  the  ice  from  going  on  to  Bangor.  The  captain  intended 
to  return  to  Boston  the  next  day.  The  defendants  asked  the 
court  to  instruct  the  jury  that  the  attempt  to  remove  the  liquor 
from  the  steamer  was  illegal,  because  the  warrant  was  illegal  for 
the  reasons  stated  in  the  opinion,  and  because  the  act  under 
which  it  was  issued  did  not  authorize  the  seizure  of  liquors  in 
transitu  or  on  freight.  They  contended  that  the  defendants  did 
no  more  than  their  duty  as  common  carriers  in  defense  of  their 
property.  The  court  refused  the  instructions  asked.  The  Ter- 
diet  was  against  McNally  and  Taylor,  and  they  excepted. 

Howe  and  BartleU,  for  the  defendants. 

IbUlman^  attorney  general,  for  the  plaintiff. 

By  Court,  Hathaway,  J.  The  testimony  of  Adams,  as  to  his 
acting  as  constable,  etc.  (objected  to  by  defendants),  was  prop- 
erly admitted,  and  also  that  of  Jones,  that  he  acted  as  justice  of 
the  peace:  Potter  v.  Luther ,  8  Johns.  431;  McCoy  v.  Curtice,  9 
Wiad.  17  [24  Am.  Dec.  113]. 

The  testimony  of  Jones  that  he  was  a  justice  of  the  peace  was 
immaterial,  for  it  appears  by  the  warrant  as  copied  in  the  in- 
dictment that  the  complaint  was  made  to  him  as  a  justice  of  the 
peace,  that  he  received  it  as  such,  and  signed  and  issued  the 
warrant  in  that  capacity.  The  presumption,  therefore,  is  that 
he  was  legally  authorized  so  to  do:  LoweU  t.  Flint,  20  Me.  401. 

The  reasons  which  induced  Chase  and  Curtis  to  believe  that 
the  charges  in  the  complaint  were  true,  and  their  purpose  in 
making  it  could  have  no  effect  upon  the  rights  or  liabilities  of 
the  defendants  in  this  case,  and  their  testimony  upon  that  sub- 
ject was  rightly  excluded.  The  first  instruction  requested  and 
refused  by  the  judge  presiding  at  the  trial  was,  **  that  the  acta 
with  which  the  defendants  were  charged  with  conspiring  to  do 
were  not  illegal  acts,"  etc.  The  first  count  in  the  indictment 
charges  them  with  a  conspiracy  to  commit  an  assault  and  bat- 
tery upon  Miles  Staples,  a  deputy  sheriff,  for  the  purpose  of 
preventing  him  from  performing  the  duties  of  his  office.    The 
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instmotioii  Tequested  was,  fherefore,  that  an  asflaolt  and  batterf 
upon  a  deputy  sheriff  to  preyent  his  doing  his  duty  "was  not  an 
illegal  act.    It  was  properly  refused. 

The  correctness  of  the  instructions  given,  and  the  propriety  of 
the  refusal  to  give  the  other  instructions  requested,  may  de})end 
upon  the  question  whether  or  not  the  warrant  under  which 
Staples  acted  was  such  a  precept  as  he  was  legally  authorized  to 
obey;  for  if  it  were  so,  he  was  bound  to  execute  it,  and  the 
defendants  had  no  right  to  resist  him. 

Officers  whose  duty  it  is  to  execute  legal  processes  committed 
to  them  for  service  should  have  reasonable  protection  in  the 
discharge  of  their  duties.  Where  the  process  is  void,  it  is  no 
justification  to  the  officer;  but  where  it  is  merely  voidable  for 
irregularity  or  mistake,  he  is  protected  by  his  precept. 

In  delivering  the  opinion  of  the  court  in  Sandford  v.  Nichols, 
13  Mass.  286  [7  Am.  Dec.  151],  Parker,  C.  J.,  said:  <'It  is  a 
general  and  known  principle  that  executive  officers,  obliged  by 
law  to  serve  legal  writs  and  processes,  are  protected  in  the 
rightful  discharge  of  their  duty;  if  those  precepts  are  sufficient 
in  point  of  form,  and  issue  from  a  court  or  magistrate  having 
jurisdiction  of  the  subject-matter;  but  it  is  necessary  that  the 
precept  under  which  the  officer  acts  should  be  lawful  on  the 
face  of  it." 

It  was  no  part  of  the  officer's  duty  to  examine  into  and  de- 
cide upon  the  constitutionaliiy  or  construction  of  the  statute 
which  authorized  his  warrant.  ^ 

It  is  sufficient  where  the  magistrate  has  jurisdiction  of  the 
subject-matter,  if  the  process  is  regular  on  its  face  and  does  not 
disclose  want  of  jurisdiction:  Savacool  y.  Boughton,  5  Wend. 
170  [21  Am.  Dec.  1811;  Earl  v.  Camp,  16  Id.  562. 

The  counsel  for  defendants  objected,  that  statute  of  1851, 
c.  211,  sec.  11,  by  virtue  of  which  the  warrant  was  issued,  does 
not  authorize  a  deputy  sheriff  to  serve  it,  and  contended  in  his 
argument  that  the  punctuation  of  the  printed  statute  sustained 
this  objection.  The  language  of  the  statute  is:  ''Said  justice, 
etc. ,  shall  issue  his  warrant  of  search  to  any  sheriff,  dty  mar- 
shal or  depuiy." 

The  printer's  punctuation  of  the  published  laws  might  be  an 
uncertain  guide  in  their  interpretation.  We  think  the  term 
"  depuiy,"  in  the  statute,  relates  to  both  the  marshal  and  sheriff 
preceding  it. 

It  was  also  contended  that  the  proceedings  for  seizing  said 
liquors  were  unauthorized  by  law,  because  the  warrant  com- 
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mandod  the  officer  to  appoint  each  time  for  the  hearing  of  said 
complaint  as  he  might  choose.  The  language  of  the  statute  is: 
"  The  owner  or  keeper  of  said  liquors,  etc.,  shall  be  summoned 
forthwith  before  the  justice  or  judge  by  whose  warrant  the 
liquors  were  seized/'  The  command  of  the  warrant  in  this  case 
was  "  to  summon  said  Sanford  forthwith  to  api)ear  at  a  court  to 
be  holden  at  my  office  in  Frankfort  at  such  time  as  you  may 
appoint."  Although  this  might  have  been  an  irregularity  on 
the  part  of  the  magistrate,  it  did  not  render  the  warrant  Toid. 
and  the  rights  and  duties  of  the  officer  were  not  aflfected 
thereby. 

The  defendants'  counsel  also  objected  that  a  steamboat  is  not 
a  "  i)lace"  liable  to  be  searched  within  the  meaning  of  the  stat- 
ute. The  language  of  the  statute  is,  ''any  store,  shop,  ware- 
house, other  building  or  place  in  said  city  or  town."  This 
language  was  evidentty  intended  to  comprehend  all  places  (in  the 
city  or  town)  in  which  the  mischief  intended  to  be  remedied 
could  exist. 

A  steamboat  or  yessel  moored  at  the  wharf  is  a  place,  as  much 
as  is  a  shop  standing  upon  the  wharf.  It  may  be  stationed 
there,  and  used  for  the  same  purposes  as  the  shop.  The  de- 
fendants say  the  warrant  was  Toid  because  it  was  not,  and  did 
not  purport  to  be,  under  the  seal  of  the  magistrate. 

Revised  statutes,  c.  170,  sec.  15,  provides  that  a  warrant  of 
search  for  stolen  goods,  etc.,  shall  be  issued  by  the  magistrate 
under  his  hand  and  seal.  The  statute  of  1861,  under  which  the 
warrant  in  this  case  was  issued,  provides  merely  that  the  justice 
shall  issue  his  warrant  of  search.  In  Padfield  v.  CabeU,  Willes, 
411,  it  was  held  that  a  warrant  need  not  be  under  seal  unless 
required  by  the  statute.  In  that  case,  Willes,  0.  J.,  said:  ''A 
warrant  does  not  ex  ti,  termini  imply  an  instrument  under  seal; 
it  signifies  no  more  than  an  authority.  All  the  books  in  whieh 
it  is  said  that  a  warrant  must  be  under  seal  are  founded  on  a 
case  in  the  year-books,  where  it  is  said  that  a  justice  of  the 
peace  is  a  judge  of  record,  and  hath  a  seal  of  office."  A  justice 
of  the  peace  in  this  state  has  no  seal  of  office. 

But  whether  a  seal  was  necessary  or  not  becomes  immaterial, 
for  it  appears  there  was  a  wafer  attached  to  the  warrant  as  a 
seal.  Defendants'  counsel  insisted  that  *'  there  was  no  evidence 
either  in  the  warrant  itself,  or  aliunde^  that  the  bit  of  wafer 
attached  to  the  warrant  was  the  seal  of  the  magistrate,  or 
adopted  by  him."    A  wafer  attached  to  the  warrant  is  the  usual 
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seal  in  such  oases,  and  the  fact  that  it  was  there  mm  prima 
facie  sufficient. 
Exceptions  oyerruled. 

EviDiaiCE  OF  Official  Aon  abs  Proof  of  Officir'8  Autbobitt:  McOo$ 
w,  Curtice^  24  Am.  Deo.  113. 

Void  Pbociss  Affords  No  Protbction  to  OFFiout  Ssrvdvo  It:  S«e  Stait 
▼.  Weed,  53  Am.  Deo.  188,  ud  nam  died  in  the  note;  RoOinB  ▼.  SUUe^  Id. 
151 ;  Breek  ▼.  Blanehard^  51  Id.  222.  Irr^nUrity  must  appear  on  its  iMe  or 
consist  in  the  mode  of  iaBuing  it:  B^fin  ▼.  FowUr,  54  Id.  272. 

Indictmsnt  for  Gonsfiract,  when  Los:  See  People  ▼.  iNcAorcb,  61  Am. 
Deo.  75,  and  note  82-94. 

Witnebs  in  Criminal  Trial  not  Bound  to  DnoLOsa  ibom  Wboii  m 
Obtainkd  Information  which  led  to  the  arrest  of  the  aocaaed;  Ktalt  r. 
Sofer,  33  Am.  Dec.  665. 

Bffict  of  Omission  of  Sxal  from  Writ:  Wcolford  r.  DM^aa,  35  Am.  Dea 
62|and  note. 


MoGbillib  v.  Wilson. 

Ijbn  is  Wajtxd  bt  Including  in  Judomxnt  on  Lon  Claim  a  eiaim  to 
which  no  lien  is  attached. 

LiXN  GlYBN  BT  StaTUTB  FOR  AMOUNT  DUB  FOB  PRBSONAL  SbBYIOBI  doeS 

not  extend  to  amount  dne  for  hire  of  oxen  and  sled  employed  on  the  same 
work. 

LiXN  FOB  PxBSONAL  Sbbticis  ExTBNDe  TO  TiMB  dnring  which  the  em- 
ployee  is  detained  by  the  employer  after  the  wcurk  is  fipiahed»  in  anticipa- 
tion of  possible  need  of  his  services. 

OinoiR  IS  Rbsfonsiblx  fob  Saub  of  Pbopxbtt  upon  which  lien  has  beso 
waiTedy  and  which  is  therefore  not  liable  to  such  sale. 

Skatutobt  Lixn  on  Lumbkb  to  Laborebs  thxbbon  fob  Amount  Stipu- 
LATID  TO  bx  Paid  for  their  perscttial  services,  and  actually  due,  will  at- 
tMsh,  it  seems,  to  Inmber  labored  upon  by  one  In  connection  with  other 
wakmen,  thoogh  it  can  not  be  proved  that  he  or  the  partioolar  crew  of 
workmen  with  which  he  worked  labored  on  the  identical  Inmber  sought 
to  be  subjected  to  the  lien. 

Tboveb  to  leoover  the  value  of  lumber  sold  by  the  defendant 
as  deputy  sheriff.  Samuel  Nash,  Boyal  F.  Nash,  and  James 
Nash  were  employed  as  laborers  in  cutting  and  hauling  lumber 
by  Haynes  &  Co.  They  each  brought  suit  against  Haynes  & 
Co.,  and  attached  the  lumber,  claiming  a  statutory  lien.  After 
judgments  in  the  suit  were  rendered,  executions  were  issued  and 
placed  in  the  bands  of  the  defendant,  who  sold  sufficient  of  the 
attached  lumber  to  pay  the  judgments.  The  difference  between 
the  watcthes  mentioned  in  the  opinion  as  included  in  the  chum 
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of  Boyal  F.  Nash,  mm  two  dollars,  which  was  the  amoimt  due 
him  on  an  exchange  of  watches.  Hajnes  &  Co.  employed  sct- 
eial  teamSy  which,  with  the  crews  attached  to  them,  worked  sep- 
arately in  hauling  masts  in  different  parts  of  the  timber  tract. 
The  defendant  could  not  prove  that  any  one  of  the  plaintiffs  in 
the  suits  against  Haynes  &  Go.  had  worked  either  separately  or 
with  his  crew  upon  the  identical  masts  attached  and  sold.  The 
case  IB  otherwise  sufficiently  stated  in  the  opinion.  The  case 
was  submitted  on  facts  agreed. 

MoCrUlia  and  Orotby,  for  the  plaintiff. 
Hobb$  and  Fesaenden,  for  the  defendant. 

By  Court,  Afflbioh,  J.  The  plaintiff,  owning  oertain  lands, 
contracted  with  J.  H.  Haynes  &  Co.  for  cutting  and  hauling 
logs  and  other  lumber,  and  for  running  the  same,  for  all  which 
he  has  paid  them  in  full,  according  to  the  proyisions  of  his  con- 
tract. The  defendant,  a  deputy  sheriff,  seized  the  same  on 
writs  in  favor  of  the  several  plaintiffs  in  those  suits,  who 
claimed  a  lien  thereon  for  their  labor.  It  ia  for  this  seizure 
this  suit  is  brought. 

It  has  been  decided,  in  BickneU  v.  Trickey,  84  Me.  278,  that 
in  enforcing  the  lien  for  labor  upon  lumber,  the  proceedings 
must  be  regarded  strictly  in  rem,  and  that  by  joining  such 
privileged  claim  with  others,  the  laborer  must  be  considered  as 
having  waived  his  special  rights,  and  as  merely  standing  on  an 
equality  with  the  general  creditors  of  his  debtor. 

The  only  questions  arising  in  this  case  are,  In  what  suits, 
under  which  the  defendant  justifies,  has  the  lien  been  lost? 

In  the  suit  of  Noah  v.  Haynes  are  found  charges  for  "the 
labor  of  eight  oxen  three  months  and  nineteen  and  one  half 
days,  at  thirty  dollars  per  month,  one  hundred  and  twelve  dol- 
lars and  forty-six  cents,  and  one  ox-sled,  to  haul  loads  in  the 
woods,  three  dollars." 

The  act  is  entitied  an  act  giving  <'to  laborers  on  lumber  a 
lien  thereon."  The  lien  thus  given  is  "  for  the  amount  stipu- 
lated to  be  paid  for  his  personal  services,  and  actnally  due." 
The  object  of  this  statute  was  to  protect  the  laborer,  and  for 
that  purpose  alone.  The  claim  for  the  labor  of  oxen,  or  for  the 
value  of  the  sled,  can  upon  no  reasonable  principles  of  con- 
struction be  regarded  as  for  personal  services.  The  same 
remark  applies  to  the  difference  between  watches,  included  in 
the  judgment  in  Eayal  F.  Nash  v.  J.  H,  Haynea  et  oZ.     The  sales 
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bj  the  ofBoer,  on  ihe  executions  obtained  in  these  mnia,  aie  with* 
out  jttfltifioation,  and  for  these  he  mnst  be  held  responsible. 

In  the  suit  of  James  Nash  v.  J.  H,  Haynes  ^  oZ.  is  an  item  for 
five  days  detention,  five  dollars,  which  makes  part  of  that  judg- 
ment in  favor  of  the  plaintiff.  The  lieil  for  the  rest  of  the 
claim  is  unquestioned.  It  would  seem  that  the  plaintiff, 
remaining  with  his  employer,  ready  to  render  such  services  as 
should  be  required  of  him,  might  be  viewed  as  remaining  un- 
der his  contract,  and  that  he  ought  not  to  suffer  because  no 
special  services  were  required  of  him.  The  detention  might 
have  been  as  a  matter  of  prudence  on  the  part  of  his  employer, 
in  the  expectation  that  it  might  be  expedient  to  continue  longer 
in  the  work  in  which  they  were  engaged,  or  in  the  anticipation 
of  a  rise  in  the  water,  which  did  not  occur.  If  he  was  detained 
by  his  employer,  ready  to  do  service  for  him,  but  from  any  un- 
foreseen cause  his  labor  was  not  needed,  he  is  certainly  entitled 
to  his  compensation.  That  he  remained  with  his  employer,  that 
he  was  rightfully  there,  and  that  he  is  jusUy  entitled  to  com- 
pensation for  this  as  his  other  time,  is  conceded  by  the  default 
in  that  action.  The  service  m  this  instance  was  in  remaining 
with  those  for  whom  he  was  laboring,  at  their  instance,  and  for 
their  benefit. 

The  defendant  must  be  defaulted  for  the  value  of  the  masts 
sold  to  pay  the  judgments  in  favor  of  Samuel  Nash  and  Boyal 
F.  Nash. 


Statutory  Libn  for  Labor  on  Lumber  does  not  extend  to  ezpenaee  in- 
curred in  getting  into  the  woods.  When  the  owner  n^Kgently  intenningles 
Inmber  cat  by  different  crews  of  workmen,  the  lien  of  each  laborar  will  be 
apon  the  whole  mass:  Spofford  v.  True^  54  Am.  Deo.  621. 

Lien  for  Services:  See  this  subject  discussed  in  the  note  to  Jielntpre  v. 
Carver,  37  Am.  Deo.  519,  522. 

Void  Process  No  Protection  to  OmosB:  See  8UUe  r.  MeNaUf,  mUe, 
p.  650,  and  note  citing  prior 


Banoob  t;.  Wabben. 

(8i  MAnStSaA.] 
Voluntabt  Convstanob  without  Consideration  can  not  bb  Avoidbd 
BT  Gbantob's  CRBDiTOBa,  who  become  so  subsequent  to  the  record  of 
the  deed,  by  merely  proving  his  insolvency  at  the  time  of  the  oonvsy- 
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ConDiTiojis  nr  Bsid  oajt  bb  Bsbbbtbd  Only  iob  Obabtca  avd  hd 
HiiBSy  Mid  fhe  right  of  TO-entry  for  a  braaoh  perteina  to  the  gnotor  and 
hla  legal  repreaentatiTea  alone. 

BiOBT  ov  Bhtbt  fob  Bbbach  of  OoiroTnox  iir  Dbbd  ouln  not  bb  Takbx 
IN  ExBonnoN  by  the  grantor*a  creditor,  under  the  ICaine  atatnte  allow- 
ing  creditor  to  take  in  ezecntion  "  all  rigfata  of  entry  into  land  "  of  hia 
debtor.  The  righta  of  entry  aabjected  to  ezecntion  by  the  atatnte  are 
confined  to  thoae  oaaea  where  the  debtor  haa  been  coated  or  diapoeaeeaed 
of  a  freehold. 

Dblat  bt  Cbeditor  in  Levyiivg  Ex£Ot7no]f  fob  his  Dbbt,  for  pnrpoae  of 
allowing  prior  creditora  to  attach,  can  not  affect  the  queation  of  hia  right 
to  property  levied  on. 

Dbbd  can  bb  Avoided  on  Ground  that  Obantbb  waa  not  Lbqally 
AuTHOBiZBD  to  leoeive  it,  only  by  the  grantor  or  by  aome  one  privy  in 
eatate. 

Wbtt  of  entry  by  the  dty  of  Bangor  against  Warren,  the  ten- 
ant, to  recover  a  tract  of  land  granted  to  demandants  by  Philip 
Coombs  and  others,  for  the  express  consideration  of  one  dollar. 
The  deeds  from  Coombs  to  Orin  Favor  and  others,  mentioned 
at  the  end  of  the  opinion,  were  introduced  by  the  demandantH, 
under  objection,  to  meet  the  allegation  of  the  frandulencj  of 
their  deeds  based  on  the  ground  of  no  consideration.  The 
deeds  were  of  property  immediately  about  the  common,  for  the 
consideration  of  a  certain  price  per  lot.  And  in  connection 
with  the  deeds,  a  contract  of  one  of  the  grantees  was  introduced, 
in  which  he  agreed  to  pay  that  price  per  lot  upon  condition  that 
the  common  should  be  granted  to  the  ciiy  to  be  forever  used 
as  a  public  common.  The  case  is  otherwise  sufficiently  stated  in 
the  opinion.  Verdict  pro  forma  for  the  demandants,  and  the 
tenant  excepted. 

CuUing,  for  the  tenant. 

Wakefield,  cUy  ioUoUor,  for  the  demandants.  . 

By  Court,  Tehhxt,  J.  The  city  of  Bangor  claims  the  prem- 
ises by  virtue  of  a  deed  from  Philip  Coombs,  Philip  H.  Coombs, 
and  others,  dated  March  26, 1886,  accepted  by  a  vote  of  the 
board  of  aldermen,  and  of  the  common  council,  on  April  11. 
1835,  and  recorded  February  24,  1836,  upon  the  condition 
that  the  premises  be  inclosed  as  a  common  and  be  kept  by  the 
city,  unintersected  by  roads,  for  the  proper  use  of  the  public 
forever. 

The  tenant  derives  his  title  from  the  levy  of  certain  executions 
against  Philip  Coombs  and  Philip  H.  Coombs,  issued  upon 
judgments  rendered  in  actions  against  them  on  certain  drafts, 
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all  bearing  date  sabseqnenily  to  the  ezecntion  and  deliTerj,  and 
the  registration  of  the  deed  to  the  cily.  And  he  offered  to  show 
that  at  the  time  of  the  conveyance  of  Philip  H.  Coombs  and  Philip 
Coombs  to  the  city,  they  were  actually  inaolrent,  as  proof  of 
constmctiye  and  legal  fraud;  and  it  was  at  the  same  time  stated 
by  the  tenant's  counsel  that  they  should  offer  no  other  eyidence 
of  fraud  of  any  description.  And  they  offered  to  show  further 
that  the  bill  of  exchange  for  the  recovezy  of  which  one  of  the 
actions  was  brought  that  resulted  in  a  judgment,  for  the  satis- 
faction of  which  a  levy  was  made,  was  the  renewal  of  paper, 
which  originated  some  time  in  the  year  1886.  The  eyidence  so 
offered,  on  being  objected  to,  was  excluded. 

Assuming  that  the  deed  of  the  tenant's  debtors  was  a  Tolun- 
taiy  conyeyance,  and  wholly  without  consideration,  can  the  ten- 
ant avail  himself  of  this  fact,  to  avoid  the  deed,  on  proof  that 
these  persons,  who  were  grantors  therein,  were  insolvent  at  the 
time  when  they  executed  the  deed  ?  The  doctrine  of  the  law  is 
too  well  settled  upon  this  point  to  need  further  discussion. 
This  court  gave  full  consideration  to  the  question  in  the  case  of 
Howe  V.  Wardt  4  Greenl.  Ev.  195;  and  in  CJarh  v.  French^  23 
Me.  221  [89  Am.  Bee.  618];  and  the  principles  announced  in 
each  have  been  uniformly  adhered  to  in  this  state. 

But  it  is  insisted  that  in  one  of  the  judgments  the  tenant  is 
to  be  treated  as  an  attaching  creditor  before  the  constructive 
notice  to  him  in  the  record  of  the  deed  to  the  dty,  inasmuch 
as  the  foundation  of  that  judgment  was  a  draft  for  paper  orig- 
inating anterior  to  that  time.  This  draft  on  which  the  action 
was  commenced  was  negotiable,  and  where  such  have  been 
taken  for  a  pre-existing  debt,  it  has  been  held  in  this  state  and 
in  Massachusetts  that  the  prior  debt  was  thereby  paid. 

The  tenant  offered  a  lease  of  the  premises  made  by  authority 
of  the  city  to  Sayward  and  Wingate,  dated  May  16, 1839,  and 
the  consequent  occupation  by  the  lessees  under  it,  by  fencing 
up  and  excluding  aU  ingress  and  egress  to  or  from  the  premises, 
as  evidence  of  the  non-performance  of  the  condition  in  the  deed, 
prior  to  the  tenant's  levies,  and  therefore,  that  the  premises 
were  thereby  forfeited.    This  evidence  was  not  admitted. 

The  condition  is  manifestly  subsequent  in  its  character,  and 
this  is  admitted  by  the  tenant's  counsel.  And  *'  it  is  a  rule  of 
the  common  law,  that  none  may  take  advantage  of  a  condition, 
but  parties  and  privies  in  right  and  representation  as  heirs,  ex- 
ecutors, etc.,  of  natural  persons,  and  the  successors  of  politic 
persons;  and  that  neither  privies  nor  assignees  in  law,  as  lords 
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by  escheat,  nor  as  grantees  of  reversions,  nor  privies  in  estate, 
as  he  to  whom  a  remainder  is  limited,  shall  take  the  benefit  of 
entiy  or  re-entry  by  force  of  a  condition:"  1  Bhep.  Touch.  149. 
Chancellor  Kent  remarks,  that  *'  conditions  can  only  be  reserved 
for  the  grantor  and  his  heirs.  A  stranger  can  not  take  advan- 
tage of  the  breach  of  them.  There  must  be  an  actual  entiy, 
for  the  breach  of  the  condition:"  4  Eenfs  Com.,  sec.  56;  Steams 
on  Real  Actions,  24. 

But  the  counsel  for  the  tenant  contends  that  as  a  creditor  may 
take  in  execution  for  his  debts,  among  other  things,  ^'  all  rights 
of  entry  into  land"  of  his  debtor,  R.  S.,  c.  94,  sec.  1,  the  levy 
upon  the  premises  was  effectual  to  pass  the  right  of  entry  on 
the  ground  of  a  forfeiture  for  the  breach  of  the  condition  in  the 
deed,  to  the  tenant,  as  a  creditor,  and  his  subsequent  actual 
possession  has  made  perfect  to  him  the  titie  in  the  premises. 

The  right  of  entry  referred  to,  in  the  statute  relied  upon,  is 
undoubtedly  the  first  and  most  simple  remedy  for  one  who  has 
been  ousted  or  dispossessed  of  a  freehold.  It  is  for  the  purpose 
of  revesting  an  estate  of  which  the  claimant  or  his  ancestor  or 
predecessor  has  been  unlawf  uly  deprived,  and  is  different  in  some 
respects  from  the  right  or  titie  of  entry  for  a  forfeiture  on  breach 
of  a  condition:  Jackson  on  Beal  Actions,  1,  2.  Such  an 
entry  is  defined  to  be  *'  an  extra  judicial  and  summary  remedy 
against  certain  species  of  injury  by  ouster,  used  by  the  l^gal 
owner,  when  another  person,  who  has  no  right,  has  previously 
taken  possession  of  the  lands  or  tenements:"  2  Jacob's  Law 
Diet.  880.  It  is  unlike  the  entry  where  one  entiUed  wishes  to 
take  advantage  of  a  breach  of  a  condition  in  the  deed;  in  which 
case  the  entry  is  essential  to  the  titie  of  the  claimant,  and  the 
time  when  it  is  to  be  made  will  depend  much  upon  the  instru- 
ment or  contract  by  which  it  is  reserved:  Id.;  Steams  on  Beal 
Actions,  25.  The  last  species  of  entry  is  usually  denominated  an 
entry  or  re-entry  for  a  forfeiture  on  breach  of  a  condition. 

The  statute  gives  the  right  to  the  creditor  to  levy  his  execution 
upon  ''all  rights  of  entry"  in  the  land  of  the  debtor,  in  the 
manner  mentioned  in  this  chapter.  And  it  is  provided  in  the 
eighteenth  section  of  chapter  94,  "  when  an  execution  is  levied 
on  land  into  which  the  debtor  has,  or  is  supposed  to  have,  the 
right  of  entry,  and  of  which  any  other  person  is  then  seised* 
the  officer  shall  deliver  to  the  creditor  a  momentary  seisin  and 
possession  of  the  land,  so  far  as  to  enable  the  creditor  to  main- 
tain an  action  therefor  in  his  own  name  and  on  his  own  seisin*" 
It  is  evident  from  this  fem^tion  that  the  entry  before  sefeneed  to 
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is  that  entry  to  wliich  a  party  who  has  been  disseised,  or  one 
who  succeeds  to  his  place,  has  a  right,  in  order  to  regain  that 
possession  which  has  been  usurped  by  one  who  had  no  right  to 
the  land. 

The  statute  contains  no  provision  by  which  a  creditor  can,  by 
a  levy  of  his  execution  upon  land  conveyed  by  his  debtor  in  a 
deed  containing  a  condition  subsequent,  acquire  the  rights  of 
the  grantor,  and  claim  the  estate  for  a  breach  of  the  condition. 
And  it  can  not  be  admitted  that  so  important  a  change  as  that 
contended  for  in  behalf  of  the  tenant,  in  the  common  law,  would 
follow  from  the  provision  that  "  all  rights  of  entry  into  lands'' 
of  the  debtor  may  be  levied  upon  by  his  creditor.  On  the  con- 
struction contended  for,  the  right  would  exist,  without  any 
remedy  expressly  provided  by  which  it  could  be  enforced  and 
made  available. 

The  evidence  offered  to  show  that  the  tenant's  levies  were  de* 
layed  for  the  purpose  of  allowing  prior  attaching  creditors  to 
levy  on  demands  existing  previous  to  the  conveyance  to  the 
city,  and  that  such  creditors  did  levy  upon  large  portions  of  the 
lands  of  Philip  Coombs  and  Philip  H.  Coombs,  could  h&ve  no 
legitimate  effect  upon  the  case.  We  are  to  look  only  to  the 
premises  on  which  the  tenant  made  his  levy,  and  determine 
whether  he  was  a  creditor,  prior  or  subsequent  to  the  record  of 
the  deed  thereof  to  the  city;  and  the  rights  of  neither  party  can 
be  affected  by  such  delays,  and  the  levies  made  by  other  cred- 
itors. 

It  is  contended  that  the  deed  to  the  city  is  void,  because  the 
city  was  not  legally  authorized  to  receive  it,  coupled  with  a 
condition  that  the  premises  should  be  inclosed  as  a  common. 
It  is  denied  that  the  city  can  make  an  appropriation  to  inclose 
a  common.  This  is  a  point  which  was  not  raised  at  the  trial, 
and  can  not  now  with  propriety  be  considered.  The  city  char- 
ter and  by-laws  are  not  referred  to  in  the  case,  and  we  can  not 
decide  that  the  city  have  not  the  authority  to  inclose  a  parcel 
of  land  for  a  city  common.  But  in  this  question  the  tenant  has 
no  lawful  interest,  because  such  a  deed  is  good  until  avoided, 
by  the  grantor  himself  or  by  some  one  privy  in  estate:  Irifiab^ 
Uaiits  of  Worcester  v.  IkUon,  13  Mass.  871  [7  Am.  Dec.  155]. 

The  deeds  from  Coombs  to  Orin  Favor  and  thirteen  others 
were  admitted  in  evidence  for  the  city,  against  the  objection  of 
the  tenant,  and  also  the  contract  executed  by  Amos  M.  Boberts 
and  others.  The  decision  of  the  case  against  the  tenant  has 
been  put  upon  other  grounds  than  that  which  would  render  this 
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eTidence  material.    Theee  docaments  oonld  have  had  no  effiBcl 
whatever  upon  the  verdict  as  it  was  directed  to  be  rendered, 
and  the  tenant  was  not  injured  thereby. 
Exceptions  oyermled.    Judgment  on  the  verdict. 

HowABD,  J.  9  took  no  part  in  this  decision. 


Nbootiabui  Instrumbmt  as  Patmbkt  or  Pbb-szistino  Dot:  8m  Jfcl- 
Uffe  V.  Botion  Iron  Co,,  51  Am.  Dec.  69,  And  caaes  cited  in  the  note. 

VoLUNTABT  CoimcTANCB,  Validitt  OF:  See  Choteau  y.  Jone;  SO  Am. 
Dec.  460,  and  note  citing  prior  caaea;  JJowe  v.  Waiftiman,  49  Id.  12S,  and 
note;  Dodd  v.  MeOraw,  46  Id.  301.  Such  conyeyance  is  not  yoid  aa  to  aab- 
aeqnent  creditora,  nnleaa  there  be  aome  ettraneoua  eyidenoe  of  fraad:  Cotbg 
V.  Ross*  AdmW,  20  Id.  140.    See  Laneaaia  y.  Dolan^  18  Id.  626. 

Breach  or  Condition  Subskqctsnt  can  bb  Takbn  Advantaor  or  only  by 
grantor,  hia  heir  or  legal  rcpreaentatives,  or  iu  caae  of  a  corporation,  the  aoo- 
ceaaor  of  the  grantor:  Cro»s  v.  Carson,  44  Am.  Dec.  742,  and  note  758.  The 
principal  caae  ia  ciled  to  this  point  in  Hooper  y.  Cummings^  46  Me.  366,  and 
to  the  point  that  the  Maine  statute,  R.  S.,  c.  04,  aec.  1,  haa  not  changed  that 
mle.  GuUd  y.  Richards,  16  Gray,  318,  holds,  citing  the  principal  caae,  that 
the  grantor  can  not  conyey  hia  right  of  entry  for  the  breach  of  the  oonditioii 
to  a  stranger. 

Only  PAKran  to  Debd  can  Qubstion  its  Intxnt  ob  Vauditt:  MdCwi- 
kmgh  y.  WaU^  63  Am.  Deo.  715. 


Stookbbidge  t;.  Gbooeeb. 

(34  HaIRX,  849.) 

PiEsoH  Who  Pbbiobhs  his  SEKyicES  Faithhttllt  and  with  Compbtbnt 
Skill  ia  not,  aa  a  matter  of  law,  entitled  to  leas  compensation  than  an- 
other of  more  learning  and  akill  who  conld  perform  the  same  aenrioea  no 
better. 

JVBOBS    MAT    CoNSTOBB,  IN    AWABDING    COMPENSATION    FOR  SBRVTCB,  ex 

hausting  atndiea,  time  conanmed,  and  expenses  incurred  in  acquiring 
great  profeeaional  knowledge  and  distinction,  or  great  mechanical  or 
other  akill;  but  they  are  not  bound  to  award  a  aum  commensurate  with 
the  akiU  exhibited  and  the  responsibility  incurred,  and  an  instruction  to 
the  latter  effect  is  erroneoua. 

Assumpsit  for  Talue  of  professional  services  rendered  by  plaint 
iff  as  a  surgeon.  The  operation,  a  critical  one,  had  been  per 
formed  by  the  plaintiff  and  another  upon  the  skull  of  the  de 
fendant's  child  that  had  been  struck  by  a  falling  weight 

OUberi,  for  the  defendant. 

Tallman,  for  the  plaintiff. 

By  Court,  Shspi;et,  C.  J.    The  juiy  were  instructed  **  that  the 
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plaintiff  was  entifled  to  recover  for  the  service  a  som  commen- 
surate with  the  labor  performed,  the  skill  exhibited,  and  the 
responsibility  incurred  by  him  in  the  matter." 

These  were  proper  subjects  for  consideration  by  the  jury  while 
they  were  determining  what  would  be  a  reasonable  compensation 
for  the  professional  services  performed. 

The  law  allows  a  reasonable  compensation,  and  permits  tixe 
jury  to  take  into  consideration  all  the  facts.  The  same  rule  of 
law  decides  the  compensation  to  be  made  for  services,  whether 
performed  by  a  day-laborer  or  by  a  mechanic  or  by  a  surgeon. 
It  does  not  enter  into  distinctions  so  nice  as  to  determine,  as 
matter  of  law,  that  a  mechanic  who  performs  his  services  &ith- 
fully  and  with  competent  skill  is  not  entitled  to  receive  as  much 
compensation  therefor  as  another  would  be  who  had  acquired 
much  greater  skill  and  had  performed  like  services  no  better. 
Or  that  a  surgeon  who  bad  performed  an  operation  skillfully 
and  faithfully  would  not  be  entitled  to  receive  the  same  com- 
pensation as  one  more  learned  and  skillful  who  could  perform 
the  same  operation  no  better. 

While  the  law  does  not  act  upon  such  distinctions,  it  permits 
jurors  to  take  into  consideration  the  exhausting  studies,  the 
time  consumed,  and  the  expenses  incurred  to  acquire  great  pro- 
fessional knowledge  and  distinction,  or  great  mechanical  or  other 
skill. 

If  the  law  made  the  compensation  for  services  performed  com- 
mensurate with  the  skill  exhibited  and  the  responsibility  in- 
curred, it  would  be  necessary  to  admit  testimony  in  such  case  to 
prove  how  much  skill  had  been  exhibited  and  how  great  re- 
sponsibility had  been  incurred. 

It  would  often  be  difficult,  if  not  impossible,  to  receive  such 
testimony  in  such  a  manner  that  a  jury  could  safely  act  upon  it. 

The  rule  stated  would  tend  greatly  to  impair  uniformity  of 
compensation  for  professional  and  mechanical  services  of  the 
same  description,  and  to  introduce  a  different  rule  of  compensa- 
tion for  like  services  when  performed  by  different  individuals. 

Exceptions  sustained,  verdict  set  aside,  and  a  new  trial  granted. 


HaPGOOD   V.  FiBHEB. 


(8i  ICaikx,  407.] 

llsBi  Fact  that  Past  of  Considxbation  for  Cokvetakcb  of  Pbopkbti 
BT  DnroB  18  a  contract  for  his  future  support  does  not  render  it  void. 
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DnnrxTAircs  bt  Debtor,  Pabt  of  Consioebation  op  Wbich  is  a  contxmc* 
by  graatM  for  debtor's  futare  support,  is  not  void  if  debtor  retains  suffi- 
cient property  to  pay  his  debts  at  the  time  of  the  oonveyanoe;  if  not,  it 
would  be  Toid. 

Deposition  that  Witness's  Reputation  fob  Tbuth  is  **not  Vset  Good" 
can  not  be  excluded  because  deponent  stated  on  cross-ezaminatioii  that 
such  reputation  was  founded  on  his  not  fulfilling  his  agreements. 

Assumpsit  for  the  value  of  certain  cattle.  The  cattle  had 
been  attached  as  the  property  of  David  Fisher  and  an  acconnih 
able  receipt  given  to  the  attaching  officer.  This  action  is  upon 
the  accountable  receipt.  The  defense  ivas  that  the  piopeiiy 
did  not  belong  to  David  Fisher,  for  the  reasons  stated  in  the 
opinion.  The  testimony  of  Increase  Fisher  was  contained  in  a 
deposition,  to  one  of  the  interrogatories  in  which  he  replied 
that  the  reputation  of  one  of  the  plaintiff's  witnesses  was  ''not 
very  good."  On  cross-examination,  be  deposed  that  the  com- 
plaint against  the  witness  was  that  he  did  not  fuliill  his  agree- 
ments. Exceptions  were  taken  to  the  admission  of  these  parts 
of  the  deposition,  and  to  the  refusal  of  the  court  to  ohai^  as 
requested. 

D,  T,  Oranger,  for  the  phdntiil. 

Fuller^  for  the  defendants. 

By  Court,  Wklls,  J.  The  question  of  fact  tried  by  the  juxf 
was  whether  the  property  attached  belonged  to  David  Fisher, 
the  debtor,  or  his  son  David  Fisher,  jun.  It  was  sold  by  the 
father  to  the  son  in  1832,  and  was  attached  as  the  property  of 
the  father  in  1840,  to  secure  a  debt,  which  originated  in  1831. 
A  part  of  the  consideration  of  the  siile  was  to  be  paid  in  sup- 
porting the  father  for  a  limited  period,  and  a  part  in  the  pay- 
ment of  his  debts. 

The  judge  was  requested  to  instruct  the  jury  '*  that  if  they 
should  be  satisfied  that  it  was  a  part  of  the  arrangement  between 
D.  Fisher  and  D.  Fisher,  jun. ,  that  the  property  should  be  paid 
for  in  supporting  the  father,  the  purpose  being  in  part  to  secure 
the  maintenance  of  the  father,  he  being  indebted,  the  transfer 
would  be  void." 

The  requested  instruction  does  not  embrace  an  inquiry  into 
the  effect  of  a  conveyance  merely  voluntary,  where  there  is  no 
valuable  consideration.  Whether  such  a  conveyance  should  be 
regarded  as  absolutely  void  in  law,  or  only  prima  facie  fraudu* 
lent  and  open  to  explanation,  against  prior  creditors,  is  a  ques- 
tion upon  which  the  authorities  are  not  in  harmony:  Seader. 
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LivmffSton^  8  Johns.  €h.  481  [8  Am.  Dee.  520];  Mnde  ▼.  Lanf- 
worthy  11  Wheat.  199;  Seward  v.  Jackswi,,  8  Cow.  406;  Stoi/a 
Eq.  Jur.f  sec.  854  et  seq.  But  the  request  is  based  upon  the 
ground  that  a  part  of  the  consideration  was  the  fatnre  support 
of  the  father.  That  would  not  be  a  voluntary  consideration, 
but  a  valuable  one  to  be  paid  by  the  grantee.  Then  the  ques- 
tion would  arise  whether  the  conveyance  was  made'  in  good 
ifdth  towards  ilie  creditors  of  the  grantor.  The  consideration 
might  be  in  part  to  secure  the  support  of  the  grantor,  and  he 
might  be  indebted,  and  still  the  conveyance  be  good.  The 
existence  of  these  facts  alone  would  not  necessarily  render  it 
void.  For  the  owner  of  property  has  the  right  to  dispose  of  it 
as  he  may  think  proper,  if  he  does  no  wrong  to  his  creditonk 
And  if  he  should  retain  property  amply  sufficient  for  the  pay- 
ment of  all  his  debts,  he  would  have  an  undoubted  right  to  con- 
tract for  his  future  support  for  a  longer  or  shorter  period.  If  a 
man  in  solvent  circumstances  should  sell  a  part  of  his  property, 
and  agree  to  receive  the  price  in  board,  the  law  would  not  de- 
clare the  contract  fraudulentand  void  againstan  existing  creditor 

When  one  sells  property  to  create  a  fund  for  his  maintenance, 
without  reserving  sufficient  means  to  pay  his  existing  debts, 
such  conduct  is  so  manifestly  unjust  that  he  is  evidently  guilty 
of  an  actual  fraud.  Such  an  act  would  fall  within  the  13  Eliz., 
c.  5;  '*  the  end,  purpose,  and  intent  to  delay,  hinder,  or  defraud 
creditors,''  would  be  quite  apparent.  But  if  he  retains  an 
abundance  of  property  to  discharge  all  his  obligations,  the  sale 
could  not  be  considered  as  a  fraud  in  law.  The  jury  must  settle 
the  question  of  fraud  by  an  examination  into  all  the  facts  and 
surrounding  circumstances. 

In  Twyne^B  Case,  8  Co.  82,  it  is  said  that  ''when  a  man, 
being  greatly  indebted  to  sundry  persons,  makes  a  gift  to  his 
son  or  any  of  his  blood,  without  consideration,  but  only  of  na- 
ture, the  law  intends  a  trust  between  them,  scU,,  that  the  donee 
would,  in  consideration  of  such  gift  being  voluntarily  and  freely 
made  to  him,  and  also  in  consideration  of  nature,  relieve  his 
father  and  cousin,  and  not  see  him  want,  who  had  made  such 
gift  to  him,''  etc. 

In  Smith  v.  Smiih,  11  N.  H.  460,  it  is  said  by  Parker,  C.  J. : 
**  It  is  an  attempt  to  secure  to  the  grantor  a  support  during  life 
out  of  his  property,  to  the  prejudice  of  his  creditors.  Any  per- 
son who  takes  such  conveyance  should  take  care  that  the  exist- 
ing debts  of  the  grantor  are  paid,  etc.  Or  at  least,  show  that 
full  means  for  that  object  were  left  in  the  possession  of  the 
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giBntor,  whioh  the  orediton  may  lerj  upon,  or  baire  lost  hj 
their  own  negligence/'  It  is  not  enough  to  make  the  transfer 
▼oid,  that  it  was  '*  in  part  to  secore  the  maintenance  of  the 
father,  he  being  then  indebted/'  For  he  might  hare  had  snffi* 
cient  property  besides  that  conveyed  to  pay  all  his  debts;  it 
might  have  been  to  a  laige  amount,  and  the  debt  have  been 
small.  The  terms  of  the  requested  instruction  can  not  be 
changed  by  an  examination  of  the  facts  which  were  presented  to 
the  jury.  The  propriety  of  it  must  be  determined  by  its  own 
language. 

The  testimony  elicited  upon  the  cross-examination  of  Increase 
Fisher  showed  that  the  reputation  of  David  Blanchard  for  truth 
and  veracity  related  to  his  not  fulfilling  his  agreements.  The 
judge  could  not  properly  exclude  the  testimony  in  chief,  which 
was  admissible  as  responsive  to  the  general  question,  and  the 
jury  had  the  right  to  judge  of  it  in  connection  with  the  subse* 
quent  explanation. 

No  objections  are  made  to  the  instructions  which  were  given. 

Bhkflkt,  C.  J. ,  BzGB,  Haxhawat,  and  Appijbton,  JJ.,  concurred. 
Exceptions  overruled. 

iMPBAcmHo  Wmms  may  bs  Asked  on  Cboss-kxaiiination  from  whom 
he  reoeived  information  of  ohancter  of  witnen  impeached:  Weeks  ▼.  JTiotU,  60 
Am.  Dec  240»  and  note  citing  prior  caaee. 

Secbst  Trust  as  Evmnrcs  or  Fraitd  zir  Dxkd:  See  Orientai  Btmkr,  Haa- 
Hiu»  37  Am.  Deo.  140,  and  note  citing  prior  cases.  In  Bather  ▼.  Oaftome,  71 
Me.  71 1  it  is  held,  citing  the  principal  caae,  that  a  oonveyanoe  retaining  pro- 
vision for  futare  support  of  the  grantor  is  not  necessarily  fiandnlent;  bnt  if 
the  debtor  had  no  other  property,  the  grantee  woald  be  ohaigeaUe  as  trostee 
to  the.prior  creditors  to  the  extent  of  the  snrplns  above  the  amoont  due  him. 


Yabmouth  v.  Nobth  Yabmoxkch. 

[Mllim,4il.] 
Amsht  or  Town  to  Lboiblativb  Actt,  Dsuvkbhto  Portion  or  ns  PBor» 
IBTT  to  tnutees,  may  be  presumed  from  its  long  acquiescence  and  its  re* 
ceipt,  without  objection,  of  the  income  under  the  provisions  of  the  act. 

PUBUO  GOBPOBATIONS  ASM    SUGH  AS  ARB  CbBATKD  VOB  PUBUO  PuBTOBB 

Alons,  that  are  connected  with  the  administration  of  the  goremment, 
and  whose  whole  interest  and  franchises  are  the  eifdusive  property  and 
domain  of  the  goyemment  itself. 

LSQIBIiATURS,    WHEN    NOT    LiMITBD    BY  CONaWTPTION,    HAS   POWKB   OVKB 

PuBUO  CoKPOiLATiONfl  to  imposc,  without  infringing  on  private  rights, 
such  modifications,  extensions,  or  restraints  as  the  general  Intensts  and 
public  eadgandes  may  require. 
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PRDTAnB  OOBPO&ATIONS  EXIST  BT  LlOXSLATIYB  GRANTS  CoVmUUHO  POW- 

IBS,  rights.  Mid  privileges  for  speotsl  purposes,  and  embrace  all  oorpora- 
ttons  not  public. 

GiunTS  TO  Pbiyatb  Corporations  ark  Contracts,  which  the  legislatare 
can  not  impair  or  change  without  the  consent  of  the  corporation. 

Trusters  Inoorporatrd  for  PxntPOSR  of  Inyrstino  and  Disbursing  for 
Support  of  Pubuo  Schools  of  a  town  a  fand  to  be  created  by  a  sale  ol 
the  town's  property  form  a  private  corporation,  independent  of  legisla- 
tive control,  unices  on  default  in  the  performance  of  their  duties  judi- 
cially determined. 

Trusters  Holding  as  Priyati  Corporation  Fund  that  they  are  incor> 
porated  to  expend  for  public  purpoees  can  not  be  deprived  of  the  fund, 
or  any  part  of  it,  by  legislative  action. 

Lboislativb  Act  is  Unconstitutional  that  Diyidrs  Fund  held  by  pri* 
vate  corporation  for  public  school  purpoees  in  a  certain  town  between 
that  town  and  another  town  created  by  division  of  the  former. 

Bill  in  equity  by  the  town  of  Yarmoath  against  the  town  of 
North  Yarmoath  and  the  trustees  of  the  school  funds  in  North 
Yarmouth,  seeking  what  they  claim  as  their  proportion  of  the 
school  fund  or  of  its  income  held  by  the  trustees.  Answers  and 
demurrers  were  filed,  but  the  demurrers  were  considered  as 
waived,  the  parties  being  desirous  of  a  decision  upon  the  merits. 
The  incorporation  of  the  school  trustees  and  the  purposes  of 
their  organization  are  stated  in  the  opinion.  The  town  of  North 
Yarmouth  was  first  divided  into  North  Yarmouth  and  Oumber- 
land,  and  pursuant  to  the  act  of  division  a  part  of  the  school 
fund  was  paid  to  the  town  of  Cumberland.  By  an  act  in  1829 
the  legislature  authorized  the  trustees  to  apply  the  fund  still 
retained  in  North  Yarmouth  in  each  district  of  the  town  in  pro- 
portion  to  the  number  of  pupils;  and  the  fund  was  so  applied. 
In  1849  the  legislature  again  divided  North  Yarmouth,  and  in- 
i:oi}>orated  the  new  town  of  Yarmouth.  The  fourth  section  of 
this  act  provided  that  the  school  fund  of  North  Yarmouth  should 
be  divided  between  the  two  towns  in  proportion  to  the  number 
of  pupils  in  each;  that  the  trustees  of  the  school  fund  in  North 
Yarmouth  who  resided  within  the  new  town  should  become  the 
trustees  of  the  fund  set  off  to  Yarmouth,  with  the  same  powers 
and  duties  as  the  trustees  of  the  North  Yarmouth  fund,  and  that 
they  should  cease  to  be  trustees  of  the  latter  fund.  Since  the 
passage  of  this  act  none  of  the  fund  or  of  its  income  had  been 
applied  to  the  Yarmouth  schools.    Hence  this  bill. 

Barnes  f  for  the  plaintiff. 

TF.  P.  Fessenden,  for  the  defendants. 

By  Court,  Howabd,  J.    The  parties  expressed  a  desire  at  the 
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argament  tiiat  this  case  might  be  heard  and  detennined  as  ii 
free  from  technical  difficulties.  Yielding  to  their  request,  ive 
pass  the  demurrers  to  examine  the  general  merits  upon  the  bill 
and  answers.     The  leading  facts  are  not  in  controTersy. 

It  seems  that  the  town  of  North  Yarmouili  claimed  a  tract  of 
land  called  the  **  school  farm/'  consisting  of  about  two  hundred 
acres,  originally  appropriated  for  ilie  use  of  schools  in  that  town. 
Whether  this  was  a  grant  from  the  proprietors  or  from  the 
government  does  not  appear.  By  a  special  act  of  the  legisla- 
ture of  Massachusetts,  of  March  8, 1806,  certain  inhabitants  of 
that  town  were  incorporated  as  **  the  trustees  of  school  funds  in 
the  town  of  North  Yarmouth; "  they  and  their  successors  to  be 
and  continue  a  body  politic  and  corporate  by  that  name  forever; 
and  to  have  a  common  seal,  with  power  to  sue  and  to  be  sued 
by  that  name.  The  act  provided  further,  that  the  number  of 
trustees  should  not  be  more  than  eleven  nor  less  than  seven, 
and  that  they  should  fill  fdl  vacancies  occurring  in  the  board, 
by  death,  resignation,  or  otherwise,  from  the  inhabitants  of  that 
town,  and  have  power  to  remove  any  of  their  number  who  might 
become  unfit  from  any  cause  for  discharging  their  duties  as 
trustees.  They  were  authorized  and  empowered  by  the  same 
act  to  sell  the  ' '  school  farm,''  so  called,  consisting  of  two  hundred 
acres,  more  or  less,  belonging  to  said  town  of  North  Yarmouth, 
which  was  originally  appropriated  for  the  use  of  schools,  and 
to  put  out  at  interest  the  money  arising  from  such  sale,  in 
manner  hereinafter  mentioned,  and  for  that  purpose."  They 
w'ere  to  **  sell  and  convey  in  fee  simple,"  and  place  the  proceeds 
on  intertet,  and  to  invest  the  interest  with  the  principal  untO 
the  annual  income  should  be  three  hundred  dollars,  and  then  to 
apply  that  sum  ''  towards  the  annual  support  of  public  schools 
in  said  town,  to  be  appropriated  among  the  several  school  dis- 
tricts in  said  town  in  proportion  to  what  they  pay  of  town 
taxes.  And  it  shall  never  be  in  the  power  of  said  town  or 
trustees  to  alter  or  alienate  the  appropriation  of  the  fund." 

The  trustees  accepted  the  trust,  conveyed  the  land,  received 
the  proceeds,  and  have  had  the  exclusive  possession  and  man- 
agement of  the  funds.  Whether  the  town  assented  does  not 
directly  appear,  but  it  may  fairly  be  presumed  from  their  long 
acquiescence,  and  receiving  the  income  under  the  provisions  of 
the  act  without  objection,  that  they  assented  to  its  passage: 
Lanesborough  v.  Curtis,  22  Pick.  320.  The  act  of  1821,  pro- 
viding  for  the  incorporation  of  Cumberland  from  a  portion  of 
North  Yarmouth,  and  for  a  division  of  the  school  funds,  and 
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the  act  of  1829,  aathorizmg  the  trustees  to  appropriate  the  in- 
come of  the  funds  before  the  annual  amount  was  three  hundred 
dollars,  do  not  affect  the  principles  of  this  decision. 

We  assume,  then,  that  the  trustees  of  the  school  funds  in 
North  Yarmouth  were  legidlj  incorporated,  and  that  they  haTe 
performed  their  duties  according  to  the  terms  of  their  charter  in 
raising,  investing,  managing,  and  in  exclusively  possessing  and 
controlling  the  funds,  in  pursuance  of  the  objects  for  which 
they  were  incorporated,  until  the  passage  of  the  act  of  incor- 
poration of  Yarmouth,  August  8,  1849,  o.  264.  This  is  ad* 
mitted,  or  assumed  at  the  argument.  Indeed,  the  complainants 
proceed  upon  this  assumption. 

The  plaintiffs  claim  a  portion  of  these  school  funds,  accord- 
ing to  the  provisions  of  the  fourth  section  of  their  act  of  incor- 
poration. The  defendants  resist  the  claim,  upon  the  ground 
that  the  funds  were  not  within  the  control  or  direction  of  tht 
legislature,  and  that  the  fourth  section,  which  provides  for  the 
division  of  the  funds,  is  unconstitutional  and  void.  It  is  not 
pretended  that  either  North  Yarmouth  or  the  trustees  assented 
to  the  provisions  of  that  section,  but  they  seem  to  have  resisted 
them  throughout.  Were  they  binding  upon  the  trustees?  and 
could  the  legislature  authoritatively  require  them  to  divide  the 
funds  thus  intrusted,  and  deliver  them  to  others?  This  brings 
us  to  the  consideration  whether  the  trustees  were  constituted  a 
public  or  a  private  corporation. 

The  distinction  between  public  and  private  corporations  has 
reference  to  their  powers  and  the  purposes  of  their  creation. 
They  are  public  when  created  for  public  purposes  only,  con- 
nected with  the  administration  of  the  government,  and  where 
the  "  whole  interests  and  franchisee  are  the  exclusive  property 
and  domain  of  the  government  itself."  Over  these  the  legisla- 
ture has  power,  not  limited  by  the  constitution,  to  impose  such 
modifications,  extensions,  or  restraints  as  the  general  interests 
and  public  exigencies  may  require,  without  infringing  private 
rights.  All  corporations  invested  with  subordinate  powers,  for 
public  purposes,  fall  within  this  class,  and  are  subject  to  legiEh 
lative  control.  All  other  coiporations  are  private.  They  exist 
by  legislative  grants  conferring  powers,  rights,  and  privileges 
for  special  purposes.  These  grants  are  essentially  oontraots, 
which  the  legislature  can  not  impair  or  change  without  the  eon- 
sent  of  the  corporation:  Co.  Lit.,  see.  418;  Yin.  Abr.,  Oorp., 
A,  2;  PMip9Y.  Bury,  2T.  B.  846;  Dartmwdh  CoUege  r.  Wood- 
ward, 4  Wheat.  518;  Allen  v.  McKean,  1  Bunrn.  276;  The  Feopie 
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▼.  Morris^  18  Wend.  325;  Penobtcoi  Boom  Corp.  t.  Lammm^  16 
Me.  224  [83  Am.  Deo.  666];  Stoiy's  Com.  on  Const.,  aeo.  1385- 
1888;  Angell  &  Ames  on  Corp.  9,  27,  28. 

The  fee  of  the  '* school  farm"  was  in  the  town  of  North  Yar* 
mouth,  in  trost  for  the  nse  of  schools,  in  1806,  when  the  legis- 
lature of  Massachosetts,  by  consent  of  those  interested,  as  we 
mast  presume  from  their  entire  acquieeoenoe,  authorized  the 
sale  of  the  land  and  the  creation  of  a  personal  fond  from  the 
proceeds,  by  the  trustees  then  incorporated,  in  trust  for  the 
same  use.  This  fund  was  never  in  the  town,  but  was  Tested,  by 
the  act,  in  the  trustees,  as  a  corporation,  for  the  use  mentioned, 
forever.  They  did  not  constitute  a  municipal  or  public  corpo- 
ration, although  the  object  of  its  creation  might  have  been  a 
public  benefit.  Their  charter  was  a  grant  from  the  state,  par- 
taking the  nature  of  a  contract,  which  they  accepted,  and  in 
which  the  government  had  no  interest.  This  was  a  franchise, 
which  involved  the  right  to  possess  and  control  property,  and 
the  right  to  perpetuate  a  corporate  immortaliiy :  2  Bla.  Com.  87. 
Though  springing  from  the  grant,  the  franchise  and  the  rights 
flowing  from  it  were  no  more  subject  to  the  control  or  inter- 
ference of  the  legislature  than  were  private  rights  of  property, 
unless  on  default  of  the  corporation,  judicially  determined:  2 
Kent's  Com.  306.  Trudeeg  of  (he  New  OUmoesler  Sdiool  ISind  v. 
Broifbury,  11  Me.  118  [26  Am.  Dec.  515],  is  a  case  similar  to 
this  at  bar,  and  directly  in  point;  Bichardaon  v.  Brown,  6  Id. 
855;  TerreU  v.  Ibyhr,  9  Cranch,  43;  Pawlei  v.  Clark,  Id.  292. 

The  act  relating  to  the  separation  of  this  state  from  Massa- 
chusetts provides  that  "  all  grants  of  lands,  fmnchises,  immu- 
nities, corporate  and  other  rights,  etc.,  shall  continue  in  full 
force"  after  Maine  shall  become  a  separate  state.  The  first  sec- 
tion of  that  act,  embracing  the  provisions  referred  to,  forma  a 
part  of  our  constitution,  art.  10,  sec.  5,  cond.  7:  Act  of  Massa- 
chusetts, June  19, 1819.  The  statute  of  this  state,  of  Febroaif 
19, 1831,  c.  492,  sec.  1,  to  which  the  legislature  of  Massachu- 
setts gave  its  consent,  so  far  altered  the  terms  and  condi- 
tions of  the  act  relating  to  the  separation  of  the  states  **  that 
the  trustees  of  any  ministerial  or  school  fond  incorporated  by 
the  legislature  of  Massachusetts  in  any  town  within  this  state 
shall  have,  hold,  and  enjoy  their  powers  and  privileges,  subject 
to  be  altered,  restrained,  extended,  or  annulled  by  the  legisla- 
ture of  Maine,  with  the  consent  of  such  trustees  and  of  the  town 
for  whose  boiefit  such  fond  was  established."  In  this  oass 
there  was  no  consent. 
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It  follows  that  the  *'  trustees  of  the  school  funds  in  North 
Yarmouth  "  constituted  a  private  corporation;  that  they  can  hold 
and  enjoy  their  rights  and  privileges  under  their  charter,  inde- 
pendent of  legislative  interference  or  control,  except  for  causes 
which  do  not  now  appear;  and  that  so  much  of  the  fourth  sec- 
tion of  the  act  to  incorporate  the  town  of  Yarmouth  as  provides 
for  the  division  of  **  the  school  funds  belonging  to  the  town  of 
North  Yarmouth  "  is  inoperative  and  void.  The  constitution  in 
imperative  that  the  legislature  shall  pass  no  law  impairing  the 
obligation  of  contracts:  Const.  Maine,  art.  1,  sec.  11;  Const.  U. 
S.,  art.  1,  sec.  10,  cl.  1. 

This  result  renders  further  consideration  of  the  merits  or  of 
the  objections  unimportant. 

Sheplet,  C.  J.,  Tennet,  Wells,  and  Apfleton,  JJ.,  concurred. 

Bill  dismissed,  with  costs  for  defendants. 


AocKFTANOS  oj  Leoislativk  Amivdmint  TO  CospoKATX  Chastkr:  Sm 
exteDsive  note  to  Comtnonwealth  v.  CuUen,  53  Air .  Deo.  460-473. 

Power  or  Lsgislatubs  over  Pubuo  Corporatiov:  See  note  to  Cammim- 
weaJUh  V.  CnXUn,  53  Am.  Dec  470  et  aeq.' 

Charter  of  Corporation  is  Contract  hot  to  be  Impaired  by  legis- 
lative amendmeDt  without  conaent  of  corporation:  See  CcmmonweaUk  ▼. 
(7tcZ2en,  53  Am.  Dec  450;  Brvwn  v.  I/ammel^  47  Id.  431;  Mtmamgahda  Nw, 
Co,  V.  Coon,  Id.  474,  and  notee  citing  prior  cases. 

Corporation  for  Distribution  of  Pubuc  Monet  por  Educational 
Htrposea  is  a  private  corporation:  MoiUpeUer  Academy  ▼.  Qtorgt^  83  Am. 
Dec  585;  lityenU  v.  W%Uum»,  31  Id.  72. 

Pubuc  Corporation,  What  is:  See  RegenU  v.  Wmkmu^  31  Am.  Dec  72; 
7Vm  Eyck  v.  Z>.  ds  R.  Canal  Co.,  37  Id.  232;  an<l  note  citing  prior  cases. 

The  principal  case  is  cited  in  Wrtnikaim  v.  Norfolk^  114  Mass.  502,  to 
the  point  that  school  lands  and  funds  are*  generally  regarded  as  corporate 
property  of  the  town,  and  nsoaUy  divided  by  the  legislators  when  the  town 
is  divided. 


LrrrLE  v.  Fossevt. 

(M  MaOO,  646.] 

Bailee  mat  Recover  Compensation  for  Any  Conversion  of  or  injnry  to 

the  property  bailed  while  in  his  possession. 
Bailee  mat  Recover  Value  of  Property  Bailed,  or  damages  commen* 

sorate  with  the  injury  sustained,  in  an  action  against  a  stranger  for  its 

conversion  or  injury;  but  Lis  damages  are  limited  to  his  special  interest 

in  an  action  against  the  general  owner. 

TBB8PA88*f  or  damages  to  a  wagon  and  harness.  Plainidff  hired 
a  wagon  and  harness,  and  while  traTeling  along  the  road  the 
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defendant  negligently  drove  against  theTehide,  which,  together 
with  the  hameBS,  was  thereby  injured.  The  defendant  requested 
the  instruction  that  if  the  plaintiff  did  not  own  the  articles,  but 
had  mere  temporaiy  possession,  he  could  not  recover  for  a  per- 
manent injury  done  them.  The  instrueiion  was  xefusedy  and 
the  defendant  excepted. 

Lowell^  for  the  defendant. 

Kennedy  y  for  the  plaintiff* 

By  Court,  Applbton,  J.  Hie  law  seems  to  be  well  settled 
that  the  bailee  of  personal  property  may  recover  compensation 
for  any  conversion  of  or  any  injury  to  the  article  bailed  while 
in  his  possession.  The  longer  or  shorter  period  of  such  bail- 
ment, the  greater  or  lesser  amount  of  compensation — and 
whether  such  amount  is  a  matter  of  special  contract  or  is  a 
legal  implication  from  the  beneficial  enjoyment  of  the  loan  does 
not  seem  to  affect  the  question.  **  The  borrower  has  no  special 
property  in  the  thing  loaned,  though  his  possession  is  sufficient 
for  him  to  protect  it  by  an  action  of  trespass  against  a  wrong- 
doer:" 2  Kent's  Com.  574.  By  the  common  law,  in  virtue  of 
the  bailment,  the  hirer  acquires  a  special  property  in  the  thing 
during  the  continuance  of  the  contract  and  for  the  purposes 
expressed  or  implied  by  i^.  Hence  he  may  maintain  an  action 
for  any  tortious  dispossession  of  it  or  any  injury  to  it  during 
the  existence  of  his  right:  Story  on  Bail.,  sec.  394.  In  Croft  v. 
Alison,  4  Bam.  &  Aid.  590,  the  court  held  that  the  plaintiffs, 
who  had  hired  the  chariot  injured,  for  the  day,  and  had  ap- 
pointed the  coachman  and  furnished  the  horses,  might  be 
deemed  the  owners  and  proprietors  of  the  chariot,  and  as  such 
might  recover  of  the  defendant  for  the  injuiy  it  had  sustained 
from  his  negligent  driving.  In  NvooQb  v.  Bastard,  2  Cromp.  M. 
k  B.  659,  it  was  decided  that,  in  case  of  a  simple  baUment  of  a 
chattel  without  reward,  its  value  might  be  recovered  in  trover 
either  by  the  bailor  or  bailee,  if  taken  out  of  the  bailee's  pos- 
session. 

The  bailee  is  entitled  to  damages  commensurate  with  the 
value  of  the  property  taken  or  the  injuiy  it  may  have  sustained, 
except  in  a  suit  against  the  general  owner,  in  which  case  his 
damages  are  limited  to  his  special  interest.  **  II,**  say  the  court, 
in  White  v.  WM,  15  Oonn.  305,  *'  the  suit  is  brought  by  a  bailee 
or  special  propertyman  against  the  general  owner,  then  the 
plaintiff  can  recover  the  value  of  Mb  special  property;  bat  if  the 
writ  is  against  a  stranger,  then  he  recovers  the  value  of  Om 
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properly  and  interest  aocording  to  the  general  role,  and  boldi 
the  balance  beyond  his  own  interest,  in  trust  for  the  genexal 
owner/'  This  view  of  the  law  seems  folly  confirmed  by  the 
uniform  current  of  authority:  Lyle  v.  Barker^  6  Binn.  457; 
fngerwU  v.  Van  Bokkdin,  7  Cow.  670;  Chesley  y.  8i.  Clair,  1 
N.  H.  189;  2  Kent's  Com.  685. 

The  instructions  given  were  correct.    The  exceptions  are 
overruled,  and  judgment  is  to  be  rendered  on  the  verdict.  , 

Sheflet,  0.  J.,  and  TsmnEY  and  Howabd,  JJ.,  concurred. 


Measubb  or  Damages  when  Bailib  Subs  for  Oonvsrsiok  of  Pbop- 
BBTT  Bailed:  See  Harher  v.  DemeiUt  52  Am.  Dea  O7I9  and  eztenaive  note; 
WUwn  y.  lAtOe,  51  Id.  307,  and  note. 

Bailee  mat  Maintain  TRSsPASst  Woodr^fv,  Hcdup,  19  Am.  Dee. 
329;  Iio<4  v.  OhanuUer,  25  Am.  Dea  546. 

The  psinoifal  case  is  cited  in  John9(m  v.  Hciyoht^  106  Mass.  81,  to  the 
point  that  the  extent  of  the  bailee's  liability  to  the  bailor  does  not  a£bot 
the  liability  of  a  third  party  by  whoee  unlawful  act  or  n^leot  the  property 
bailed  has  been  injured. 


LoiE  Book  Bank  v.  'MlAUSets. 

[M  ICadub,  647.] 

Pabtt  Sionino  Note  as  Makeb  mat  bt  Extbinsio  Evidknob  Show, 
whenever  it  is  material,  that  he  signed  as  surety,  and  that  this  was 
known  to  the  party  suing  on  the  note. 

Holder  of  Pbomissobt  Note  Bxtendino  Time  of  Payment  to  Makeb 
by  contract,  upon  sufficient  consideration,  discharges  an  apparent  maker 
that  he  knows  to  be  a  surety,  and  whose  consent  to  the  extension  has 
not  been  giyen. 

Indobsement,  "Rbceivbd,  Renewed,"  with  Date  Attached,  Made  bt 
Holdeb,  means  that  the  interest  for  a  renewal  has  been  receiyed,  and 
that  the  note  is  to  be  the  same  as  if  made  in  the  same  terms  anew  from 
that  date. 

Payment  op  Interest  in  Advance  is  Goksidebation  sufficient  to  support 
agreement  for  further  credit. 

SUBETY  ON   PbOMISSOBY    NoTE  IS  DiBCHABOED  BY    BlNDINO  EXTENSION  OF 

Time  given  to  the  maker  by  the  holder,  without  the  surety's  consent^ 
although  he  may  have  consented  to  a  previous  contract  of  the  same  kind. 

Assumpsit  on  a  promissory  note  dated  Januaiy  28, 1845,  and 
payable  in  sixty  days  from  date.  The  note  contained  indorse- 
ments dated  the  twenty-eighth  day  of  May,  September,  and 
November  respectively,  in  the  year  1845,  and  the  same  day  of 
Januaiy,  March,  May,  and  Jtdy  respectively,  in  the  year  1846. 
Attached  to  each  indorsement  were  the  words,  '*  received,  re- 
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newed."  Hewett^  the  plaintiflii*  witness,  testified  that  dnring 
his  dixeotorship  of  the  Lime  Bock  Bank,  Mallett  applied  to  him 
for  a  still  further  dekj  in  payment  of  the  note,  saying:  "  It  has 
already  stood  too  long.  It  should  be  taken  care  of.  Arrange- 
ments have  been  or  will  be  made  for  its  payment."  Yerdict 
for  the  plaintiffii,  and  exceptions  to  the  instructions  taken  l>y  the 
defendant.  The  opinion  in  othe^  respects  sufficiently  states  the 
case. 


LoioeU  and  Ibster^  for  the 

if.  n.  Smith  and  OrnUd,  for  the  defendant. 

By  Court,  Bioi,  J.  This  is  an  action  on  a  joint  and  several 
promissory  note,  dated  January  28,  1845,  payable  to  the  presi- 
dent, directors,  and  company  of  the  Lime  Bock  Bank,  or  their 
order,  and  signed,  Heniy  Mcintosh,  John  L.  Mallett,  and  John 
Spofford.  The  names  of  all  the  makers  appear  as  principals  on 
the  face  of  the  note. 

It  is  contended  by  the  defendant,  that  notwithstanding  his  name 
thus  appears  on  the  note  as  a  principal,  still  as  matter  of  fact  he 
was  only  surety  to  Mcintosh,  and  that  this  fact  was  well  known 
to  the  bank  at  the  time  the  note  was  made.  He  further  insists 
that,  in  consideration  of  the  payment  of  interest  in  advance  by 
Mcintosh,  the  note  had  been  at  several  different  times  renewed, 
and  the  time  of  payment  extended  by  the  plaintiffs,  without  his 
knowledge  or  consent,  and  that  in  consequence  thereof  he  is 
discharged  from  all  liability  to  pay  the  same. 

Though  there  formerly  may  have  been  some  doubt  whether  a 
party,  whose  name  appeared  upon  a  note  without  anything  to 
indicate  that  he  sustained  Buy  relation  other  than  that  of  prin- 
cipal, could,  at  law,  be  permitted  to  prove  aliunde  that  he  was 
surety  only,  the  rule  is  now  well  established  that,  whenever  it  is 
material,  a  defendant  may  show  by  extrinsic  evidence  that  he 
made  the  note  as  a  surety  only,  and  that  it  was  known  to  the 
plaintiffs  that  he  was  only  surety:  Carpenter  v.  King,  9  Met.  611 
[43  Am.  Dec.  405];  Orafton  Bank  v.  Kent,  4  N.  H.  221  [17  Am. 
Dec.  414];  Aticker  v.  Douglass,  5  Denio,  509;  Branch  Bank  v. 
t/ames,  9  Ala.  949;  Marinet^s  Bank  v.  AbtxM,  28  Me.  280;  Bank 
of  SieuhenvUle  v.  Hoge,  6  Ohio,  17. 

The  law  is  equally  well  settled  that,  when  the  creditor,  by  a 
contract  with  the  principal,  extends  the  time  of  payment,  upon 
a  sufficient  consideration,  without  the  consent  of  the  surety,  the 
latter  is  discharged:  Bank  v.  AbboU,  28  Me.  280;  LeamU  v.  Sav- 
age, 16  Id.  72;  EvichinBan  v.  Moody,  18  Id.  898. 
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The  jadge  instmcted  the  juxy  that  the  words  of  the  indorae* 
menty  **  leoeiTed,  renewed,"  might  fairljbe  confiidered  as  mean* 
ing,  reoeiTed  the  interest  for  a  renewal;  and  ''  renewed''  might 
be  properly  regarded  as  an  agreement  to  consider  the  note  to  be 
the  same  as  if  made  in  the  same  terms  anew  from  that  date. 

This  would  seem  to  be  the  only  meaning  that  could  be  legiti- 
mately assigned  to  these  words,  and  with  that  instruction  there 
is  no  complaint  from  either  party.  The  payment  of  interest  in 
advance,  though  it  has  been  held  by  this  court  not  to  be  of 
itself  sufficient  evidence  of  an  agreement  to  give  further  credit^ 
is  undoubtedly  a  good  consideration  for  such  an  agreement: 
Bank  t.  AbboU,  mipra;  Orafton  Bank  t.  Woodward^  6  N.  H.  99 
[20  Am.  Dec.  666J;  Bailey  v.  Adams,  10  Id.  168;  New  Hampshire 
8av.  Bank  y.  Ekt,  11  Id.  836. 

If,  under  the  instructions  given,  the  jury  found  that  the  de» 
fendant  was  only  a  surety  on  the  note  (and  there  was  evidence 
jAn/liTig  to  prove  that  such  was  the  fact),  the  only  remaining 
&cts  to  be  determined  by  them  was  whether  these  renewals  had 
been  made  at  the  request  or  with  the  consent  of  the  defendant. 

On  this  point  the  judge  instructed  the  jury  that  if  satisfied 
that  the  first  renewal  or  extension  of  time  for  payment  was 
made  at  the  request  or  with  the  consent  of  the  defendant,  the 
plftiTiiaff  vTOuld  be  entitled  to  the  verdict. 

To  this  instruction  the  defendant  objects.  The  jury  having 
been  instructed  as  to  the  eflTect  of  the  several  indorsements,  thai 
they  were  to  be  treated  as  renewals  of  the  subsisting  note,  at 
the  times  they  were  severally  made,  we  are  unable  to  perceive- 
any^reason  why  the  same  rule  should  not  apply  to  each  of  the* 
subsequent  indorsements  that  was  applied  to  the  first.  Such 
would  undoubtedly  be  the  ease. 

It  is  contended,  however,  that  there  were  subsequent  instruc- 
tions given  by  the  court,  by  which  those  objected  to  were  so 
qualified  and  explained  that  the  jury  could  not  have  been  led 
into  error.  The  language  relied  upon  thus  to  qualify  the  ob- 
jectionable instructions  immediately  follows,  and  is  in  these 
words,  **  that  if  satisfied  that  the  defendant  stated  to  Hewett 
that  he  knew  the  note  had  stood  too  long,  they  would  consider 
whether  he  had  not  known  it  from  the  time  of  the  first  renewal 
or  extension,  and  assented  to  it."  • 

In  the  first  instance,  the  judge  biys  down  a  distinct  proposi- 
tion to  the  jury,  the  finding  of  which  by  them  in  the  affirmative 
would  entiUe  the  plaintiffs  to  a  verdict,  to  wit,  if  the  defendant 
should  have  requested  or  consented  to  the  first  renevral. 
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Then  follow  instraetioiis  to  the  jury  diieetiiig  ihem  to  con- 
sider whether  the  testimony  of  the  witness  Hewett  would  not 
justify  them  in  drawing  certain  inferences  of  fact,  to  wit,  whether 
the  defendant  had  not  known  from  the  time  of  the  first  renewal 
or  extension,  and  assented  to  it.  These  last  instructions  were 
certainly  appropriate,  and  had  the  jadge  proceeded  and  instructed 
the  jury  what  would  have  been  the  effect  of  finding  such  request 
or  consent  on  the  part  of  the  defendant,  the  jury  would  not 
have  been  liable  to  fall  into  error  in  consequence  of  the  too  great 
restriction  in  the  instruction,  to  which  objection  was  taken. 
This,  so  far  as  appears  from  the  report  of  the  case,  he  omitted 
to  do.  The  jury  might  consistently  with  the  instructions  have 
rendered  a  verdict  for  the  plaintiff,  though  satisfied  that  all  the 
renewals  subsequent  to  the  first  were  made  without  the  request 
or  consent  of  the  defendant.  Indeed,  they  could  hardly  have 
come  to  a  different  result.  Such  a  conclusion,  under  such  cir- 
cumstances, would  have  been  in  yiobition  of  well- settled  princi- 
ples of  law.  We  think  the  jury  were  too  much  restricted  in  the 
application  of  the  facts  that  they  were  authorized  to  find. 

The  exceptions  are  therefore  sustained,  and  a  new  trial  granted. 

Tennbt,  Howard,  and  Appueton,  JJ.,  concurred. 


MxRB  Delay  or  Induloencs,  not  Founded  on  Valuabui  Ocuram] 
TiON,  doea  not  diacharge  snrety:  Carter  ▼.  Jones,  49  Am.  Dec  425,  »&d  note 
citing  prior  cases;  Pintard  y.  Dams,  47  Id.  172,  and  note. 

Extension  fob  Definite  Length  or  Time,  Founded  on  Vautable 
GoNSiDEBATiON,  without  surety's  consent,  discharges  him:  King  t.  8taU 
Bank,  43  Am.  Dec.  739,  and  cases  cited  in  the  note.  Giving  further  time  to 
maker  of  note  pursuant  to  an  agreement  will  discharge  the  sorety:  Kemubec 
Bank  y.  ISickerman,  17  Id.  209. 

Payment  op  Intebest  in  Advance  is  Suiticient  Gonsidebation  vob 
FoBBEABANCB  to  principal  debtor,  and  will  discharge  the  snrety.  The  prin- 
cipal case  u  cited  to  this  point  in  Ahd  v.  AUxatider,  45  Ind.  531.  Bat  it  is 
not  in  itself  eyidence  of  snch  an  agreement:  Jenning»  y.  Ohaae,  10  Allen,  527t 
citing  the  principal  case. 

The  FBiNdPAL  CASE  again  appeared  before  this  oonrt,  and  la  reporied  la 
42  Me.  849. 


O'Brien  v.  Gilcihbibt. 

[84  UAm,  064.] 

BaOBFT  MAT  BE  CONTRADICTED  BT  FaROL  EviDBNCE. 

BlXiL  OF  IiADINa  IS  RlH>EIPT  80    FaB  A8    ReOABDB    CoNDITIOV  AND  QUAN- 

TITT  of  the  goods  shipped,  and  though  prima  fade  eridenoe  of  a  high 
nature,  may  be  controlled  in  this  respect  by  parol  eyidenoa^  al  Isast  aa 
between  the  shipper  and  the  carrier. 
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Bnxi  ov  JjJXOQ  m  Boss  BacMtn  ior  Goods  and  oontmet  to  otoy  and  d«* 

liver  tlkem. 
Gabbikb  mat  Show  that  Hi  did  vot  BKnan  QaAiraxTr'  of  Goom 

receipted  for  in  a  bill  of  lading,  when  aaad  for  the  defioieoipy  by  tho 

shipper. 
WoBDS  '*  MoBJB  OR  Lbss,"  IK  BiLL  OF  Labino  that  statee  the  shipping  of 

a  oertain  number  of  pieces  of  lumber  amoontiDg  to  specified  number  of 

tons,  '*  more  or  less,"  can  not  be  shown  by  parol  to  have  been  intended 

by  the  parties  to  refer  also  to  the  number  of  pieces. 

Ibis  was  an  action  by  Seth  O'Brien  against  the  master  of  the 
schooner  Grecian  to  recover  for  the  deficiency  of  lumber  eTisting 
between  the  amount  delivered  by  the  defendant  at  the  port  of 
delivery  and  the  amotmt  which  he  stated  in  the  bill  of  lading  to 
have  been  shipped  on  his  vessel.  The  bill  of  lading,  signed  by 
the  defendant,  stated  that  O'Brien  shipped  upon  the  schooner, 
at  the  port  of  King  William,  Yiiginia,  "  three  hundred  and  sev- 
enty-eight pieces  of  white  oak  ship-timber,  amounting  to  one 
hundred  and  thirty-four  tons  and  thirty-two  feet,  more  or  less, 
and  are  to  be  delivered  in  the  like  good  order  and  condition  at 
the  said  port  of  East  Thomaston,  Maine."  When  the  timber 
was  delivered  at  East  Thomaston  there  were  only  three  hundred 
and  fifty-one  pieces,  amounting  to  one  hundred  and  twenty- 
three  tons.  Against  the  objection  of  the  plaintiff,  the  defend- 
ant was  allowed  to  introduce  testimony  as  follows:  All  the 
timber  received  was  delivered.  After  the  timber  had  been  re- 
ceived on  board  the  plaintiff  brought  the  bill  of  lading  to  the 
defendant  for  his  signature;  but  the  defendiant  objected  to  the 
amount  there  stated,  as  it  did  not  agree  with  the  account  of 
the  lumber  received  that  he  himself  had  taken.  And  the 
plaintiff  inserted  the  words  ''more  or  less,"  and  agreed,  aa 
the  defendant  still  objected  that  they  applied  only  to  the 
number  of  tons,  that  Uiey  should  apply  also  to  the  number 
of  pieces,  and  the  defendant  then  signed  the  bill.  The  jury 
were  instructed:  1.  That  the  bill  of  lading,  as  far  as  it  ac- 
knowledged the  receipt  of  a  certain  quantity  of  lumber,  was  a 
receipt,  and  though  evidence  of  a  high  character  of  the  truth  of 
its  recitals,  was  nevertheless  open  to  contradiction  by  extrinsio 
evidence;  2.  That  the  words  "  more  or  less,"  by  the  legal  con- 
struction of  the  instrument,  applied  only  to  the  number  of 
tons,  and  the  evidence  relating  to  a  parol  agreement  between 
the  parties  that  these  words  should  also  apply  to  the  number  of 
sticks  should  be  entirely  disregarded,  as  far  as  it  might  control 
the  legal  construction  of  the  instrument.  The  jury  could 
consider  this  evidence  only  as  it  should  touch  the  question 
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whether  the  number  of  stieks  of  timber  mm  emmeoiu^J  stated 
or  not. 

Oauld  and  Buggies,  for  the  plaintiff. 

Lowell  and  Ibsler,  for  the  defendant. 

By  Court,  Apflbtoh,  J.  That  a  receipt  may  be  oontnidieted 
by  parol  eyidence  has  long  been  considered  weU-aettled  law. 
The  bill  of  lading,  so  far  as  regards  the  condition  of  the  goods 
shipped,  IB  prima  facie  eyidence  of  a  high  nature,  but  not  con- 
clusiTe:  Barrett  t.  Bogers,  7  Mass.  297  [5  Am.  Dec.  45].  The 
master  of  a  yessel  is  not  authorized  to  open  the  packages  to 
ascertain  their  condition.  The  principles  of  public  policy  and 
the  convenience  of  transportation  forbid  that  boxes,  bales,  etc., 
should  be  opened  and  inspected  before  receipted  for  by  carriers. 
They  therefore  may  show  that  they  were  damaged  before  coming 
into  their  possession:  Oawdy  v.  Lyon,  9  B.  lion.  118.  The 
same  rule  of  law  has  been  applied  to  the  quantiiy  of  goods 
therein  stated  as  having  been  received  for  transportation.  In 
Baiee  v.  Todd,  1  Moo.  &  R.  106,  Tindal,  C.  J.,  said  that  he  was 
of  opinion  that,  as  between  the  original  parties,  the  bill  of  lading 
is  merely  a  receipt  liable  to  be  opened  1^  the  evidence  of  the 
real  facts,  and  left  the  question  for  the  jury  to  determine  what 
number  of  bags  of  coffee  had  been  shipped.  In  Berbdy  v. 
Waiting,  84  Eng.  Com.  L.  22,  it  was  held  that  the  defendants 
were  not  estopped  by  the  bill  of  lading  to  show  that  goods  pur- 
porting to  be  were  not  in  &ct  shipped.  In  Dicherson  v.  Seelye, 
12  Barb.  102,  Edmonds,  J.,  in  delivering  the  opinion  of  the 
court,  says:  **  As  between  the  shipper  of  the  goods  and  the 
owner  of  the  vessel,  a  bill  of  lading  may  be  explained  so  far  as 
it  is  a  receipt;  that  is,  as  to  the  quantity  of  goods  shipped  and 
the  like;  but  as  between  the  owner  of  the  vessel  and  an  assignee 
for  a  valuable  consideration  paid  on  the  strength  of  the  bill  of 
lading,  it  may  not  be  explained."  What  may  be  the  rights  of  an 
assignee  under  such  circumstances,  it  is  not  necessary  to  con- 
sider or  determine  here,  as  that  question  does  not  arise  in  the 
present  case 

In  Wayland  v.  MoeOy,  6  Ala.  480  [89  Am.  Dec.  835],  the  court 
say  "  that  a  bill  of  lading  in  its  character  is  twofold;  viz.,  a  re- 
ceipt and  a  contract  to  carry  and  deliver  goods.  So  far  as  it 
acknowledges  the  receipt  of  goods  and  states  their  condition, 
etc.,  it  may  be  contradicted,  but  in  other  respects  it  is  treated 
like  other  written  contracts.''  In  May  v.  Babcock,  4  Ohio,  834. 
the  language  of  the  court  is,  that  "  a  bill  of  lading  is  a  oontnet 
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incloding  a  receipt.''  The  same  doctrine  in  New  York  is  like- 
wise fully  affirmed  in  Wolfe  y.  Myers,  8  Sandf .  7.  The  best  ele- 
mentary writers  also  concur  in  this  view  of  the  law:  1  Greenl. 
Ey.,  sec.  806;  Abbott  on  Ship.  824.  The  evidence,  so  far  as 
relates  to  this  question,  was  legally  admissible,  and  the  instruc- 
tions of  the  court  in  relation  thereto  were  in  conformity  with 
weU-established  principles. 

The  evidence  offered  by  way  of  giving  a  construction  to  the 
meaning  of  the  words  "  more  or  less,"  in  the  bill  of  lading,  was 
most  clearly  inadmissible.  The  court,  however,  directed  the 
jury  entirely  to  disregard  all  evidence  which  was  designed  to 
control  the  legal  construction  of  the  instrument,  and  it  is  to  be 
presumed  that  the  jury,  in  rendering  their  verdict,  followed  the 
instructions  of  the  court. 

At  the  same  time,  the  construction  of  these  words,  as  given 
in  the  charge  of  the  judge,  was  most  favorable  to  the  plaintiff. 

Exceptions  overruled.    Judgment  on  the  verdict. 

Sheflet,  0.  J.,  and  Tenjet  and  Howabd,  JJ.,  concurred. 


Bill  of  LADOfa  is  Bora  Rbcuft  and  Contbaot,  aod  m  far  m  it  U  a 
receipt  may  be  oontradicted  by  parol:  fFaytoii<f«  AdnCr  v.  Motdy,  39  Am. 
Dec  336,  dting  prior  cases  in  the  note.  See  note  to  Chandler  ▼.  Sprague,  38 
Id.  400.  The  principal  case  is  cited  to  this  effect  in  Sears  ▼.  Wingate,  3 
AUen,  106;  The  Dtlawart,  14  Wall  60a 

RxOKmS  MAT  BE  BXPLADmD  AlTD  Ck>NTBAJ>IOTED  BT  PABOL   EvmBNOBl 

Brooks  ▼.  WhiU^  37  Adl  Deo.  06,  and  note  citing  prior  oaaea;  Tueber  v. 
BoUnFJa,  83  Id.  884. 


Shumwat  v.  Reed. 

CM  HUm,  000.1 
OnriNO  NiooxiABLB  Note  ior  Simplb  Contbaot  Dbbt  is  prkfia  faeit  evi- 

dence  of  payment. 
Lkoal  Pbbsumption  of  Patiibkt  ABianro  vbom  Giviho  Kbootiablb  Kotb 

for  simple  contract  debt  may  be  overcome  by  proof  that  snch  was  not 

the  intent  of  the  parties. 
Bond  Taken  as  SaouBirr  lOB  Fotubb  iNOBBTEDNnB  of  party  overcomes 

presumption  that  the  party,  by  giving  negotiable  notes  for  subsequent 

indebtedness,  thereby  paid  the  debt. 


Debt  on  a  bond  in  which  the  plaintiffii  were  obligees  and 
Beed  and  one  Tallman  the  oUigonu  The  bond  was  given 
to  secure  the  past  and  futore  indebtedness  incnrred  or  to  be 
incurred  by  Beed,  who  was  a  trader  in  Bath,  with  the  plaintiffii, 
who  were  merchants  in  Boston.    The  bond  was  conditioned, 
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that  wheiQas  Beed  and  Tallman  weie  either  jointly  or  sererally 
indebted  to  Shnmway  A  Snow,  and  contemplated  becoming  far- 
ther indebted  to  them  for  goods  and  cash,  that  if  the  past  and 
future  debts  were  paid  when  due,  the  bond  should  be  Toid; 
otherwise  to  remain  in  full  force  and  effect.  The  plaintiflfs  in- 
troduced notes  made  by  Beed  to  them,  some  after  and  some 
before  the  date  of  the  bond,  and  also  three  drafts  drawn  by  him 
upon  them  after  the  date  of  the  bond,  and  paid  and  taken  up 
by  them.  They  also  introduced  evidence  to  show  that  the  notes 
were  giyen  for  goods  that  they  had  sold  to  Beed.  To  all  this 
evidence  the  defendants  objected.  The  case  came  up  on  report 
from  the  niaipriua. 

Paine^  for  the  plaintifb. 

TaUman,  for  the  defendants. 

By  Oourt,  Bun,  J.  The  bond  was  given  as  oollatenJ  seourily 
for  a  debt  which  was  due  from  the  defendant  Beed  to  the  plaini- 
iffs,  and  also  as  security  for  other  debts  which  the  defendants 
contemplated  contracting  with  the  plaintiffs. 

So  far  as  the  pre-existing  indebtedness  of  Beed  is  concerned, 
there  is  no  reason  suggested  why  it  should  not  be  secured  by 
the  bond.  The  case  finds  that  the  plaintiffs*  chum  had  been  for- 
warded to  an  attorney  for  collection,  and  by  him  the  bond  in 
suit  was  taken,  and  in  its  terms  covers  that  indebtedness. 

As  to  the  claim  which  originated  subsequent  to  the  execution 
of  the  bond,  the  defendants  contend  that  they  are  not  liable  in 
this  action,  because  the  bond  was  given  only  as  security  for 
**  goods  and  cash,"  to  be  delivered  in  the  future,  and  because 
they  affirm,  for  all  the  goods  delivered  subsequent  to  the  date  of 
the  bond,  payment  vnis  made  by  the  negotiable  promissory  notes 
of  Beed. 

The  rule  of  law  in  this  state  and  in  Massachusetts  is  that  the 
giving  of  a  negotiable  note  is  prima  fade  evidence  of  the  pay- 
ment and  satisfaction  of  a  simple  contract  debt.  But  this  legal 
presumption  is  by  no  means  conclusive,  but  may  be  rebutted  by 
proof  that  such  was  not  the  intent  of  the  parties. 

The  simple  question  for  the  consideration  of  the  court  is 
whether  the  facia  in  the  case  overcame  this  presumption.  To 
determine  this  question,  the  situation  and  acts  of  the  parties 
must  be  conndered.  Beed  was  indebted  to  the  plaintiflw;  they 
were  seeking  to  enforce  payment  or  obtam  seeority;  he  desired 
extension  of  time  lor  payment,  and  additional  credits  for  goods 
and  cash.    For  this  purpose  tiie  bond  was  given.    Now,  is  it 
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evBdible  that  those  plaintiffs,  haTing  thus  obtained  seourity  not 
only  for  past  indebtedness  but  for  future  advances^  should  im- 
mediately thereafter  Toluntarily  and  intentionally  disregard  that 
securily,  and  rely  solely  upon  the  note  of  the  man  whose  ability 
to  pay  they  manifestly  distrusted?  Such  a  proposition  carries 
improbability  on  its  face.  And  that  improbability  is  increased 
by  the  letters  of  the  parties  in  the  case. 

So  too  as  to  the  drafts;  we  are  of  opinion  that  the  situation 
of  the  parties  and  the  evidence  in  the  case  authorizes  the  infer- 
ence that  they  were  paid  by  the  plaintifb  out  of  their  own 
funds,  and  not  from  the  funds  of  the  defendants,  or  either  of 
them. 

Whether  the  conditions  of  the  bond  are  such  as  to  restrict  the 
credits  to  be  covered  by  it  to  '*  goods  and  cash "  only,  is  not 
certain.  But  as  on  the  other  branch  of  the  case  we  think  the 
plaintiffs  entitled  to  recover,  it  becomes  unnecessary  to  express 
an  opinion  upon  that  point. 

According  to  agreement,  a  default  is  to  be  entered  for  the 
several  sums  due,  as  specified  in  the  report,  with  interest  thereon 
from  the  time  they  severally  became  payable,  or  by  their  terms 
were  to  draw  interest. 

Shsplet,  0.  J.,  and  Howabd  and  Applbion,  JJ.,  concurred. 


Nmotiabli  iNsraaMBKT  as  Patmxnt  ov  Prb-kzjsiivo  Debt:  8m  Ampor 
V.  Warren,  ante,  p.  067,  »ad  Melledge  v.  BoeUm  Iron  Ca,  51  Am.  Beo.  59,  and 
prior  cases  collected  in  the  note. 


Buck  v.  Swazet. 

[86  1Caiiib,41.] 

Whxbs  Pubckasb  is  Madb  with  Joint  Funds,  ahd  OcramrAKCB  n 
MAM  TO  Onb  only  ol  the  parties  interested  in  the  purchase  money,  ha 
holds  the  property  in  trust  foi  his  assodate,  to  the  extent  ol  the  funds 
by  him  advanced. 

Wherb  Notbs  Sbou&ed  bt  Mortoaob  arb  Pubchabkd  bt  Joint  Funds 
of  two  persons,  and  the  purchase  is  taken  in  the  name  of  one  only,  a  re- 
snlting  trast  arises  in  favor  of  the  other,  to  the  extent  of  the  funds  he 
has  advanced,  and  this  trust  is  not  discharged  by  a  memorandum  made 
by  the  person  taking  the  legal  title,  which,  after  redting  the  joint  inter- 
est of  the  two,  adds  that  the  person  taking  the  title  agrees  to  account 
and  pay  to  the  other  one  half  the  sums  received  on  the  notes  as  collected. 

Mortoaob  Kotbs  arb  Debmbd  Proicipal  and  the  land  is  merely  acoeesoiy 
thereto. 

BmvvtmQ  Tritst  in  Nctbb  SacmuD  bt  M<»'roAOB  Attachbs  to  Lanii 
MoRTOAGBD  to  secuTs  their  payment^  when  the  mortgage  is  lorsclosed  by 
the  person  holding  the  legal  title  to  the  notes. 
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Ho  Rbulziho  Tbubt  <un  bs  Crsatxp  bt  Aftke  AmrABcn,  or  fandi 
raliBeqtiently  fnznialied. 

Ihteiumt  in  Trust  EsTAn  mat  bs  Ck>inrKTZD,  and  the  ponon  ooiiTeyuig 
will  be  equally  oompelled  to  convey  when  he  aoqnirae  title,  as  if  the  title 
hftd  been  in  him  at  the  time  of  making  each  contract. 

OoMTRAOT  TO  ComrET  SPBcmcALLT  WILL  BB  Ehiqbcbd  ih  Equrt,  thoogh 
the  party  may  have  a  remedy  at  common  law. 

Rbscltino  Tbitst  n  Crbatbd  in  Notes  Sbcobbd  bt  MoBaaAOE  where 
the  purchase  U  made  with  the  joint  funds  of  two  pemna  and  the  title  is 
taken  in  the  name  of  but  one;  and  in  vnch  a  case,  if  the  oestel  que  (mui 
QoareyM  an  interest  in  the  property  to  the  plaintiff,  a  trust  is  created  in 
his  favor  which  attachea  to  the  land  if  the  mortgage  ia  foredoaed,  and 
the  tmstee  can  bring  a  suit  in  his  own  name  againat  the  tniatee  to  en- 
force the  trust. 

Absionbb  op  Intbrbst  in  Trust  Ebtatb  mat  IfACiTAni  Aonox  iv  his 
Own  Name  in  equity,  althoogh  he  could  not  maintain  sneh  an  action  al 
the  common  law. 

On  AaaoxMXNT  or  Intebxst  in  Tbubt  Ebtatb,  the  trustee  holds  the  land 
in  trust  for  the  aasignee,  and  a  conveyance  will  be  directly  enforced  from 
the  trustee  in  hia  favor,  and  the  conveyance  when  made  will  discliaxge 
the  astigniir  from  so  much  of  hia  contract  aa  ahaU  thereby  have  been  per- 
formed. 

Answeb  is  not  Etidenob  bxceft  so  Far  as  RBSPONsnrB  to  the  bill;  when- 
ever matter  in  disohaige  or  avoidance  iaaaaerted,  or  new  and  sabstaiitiiv 
daima  are  advanced,  they  must  be  eatabliahed  by  prooL 


Bill  in  equity.    The  opinion  states  the 


Woodman,  for  the  plaintiff. 

A.  W,  Paine,  oonira. 

By  Court,  Asvlxios,  J.  From  the  billy  answer,  and  proof, 
it  appears  that  on  the  twelfth  day  of  September,  1885,  one 
Charles  Brown  gave  three  several  notes  to  Charles  Trafton,  and 
a  mortgage  to  secure  their  payment.  On  the  tweniy-seyenib 
day  of  Jane,  1836,  the  defendants,  Heniy  Darling  and  James 
Swazey ,  purchased  these  notes,  but  the  notes  and  mortgage  were 
transferred  to  Heniy  Darling,  though  the  purchase  was  made 
with  their  joint  funds.  At  the  same  time.  Darling  gave  to  his 
oo-defendant  Swazey  the  following  memorandum: 

*'  BuGKSPOBT,  June  27, 1886. 
**  Beceived  of  Charles  Trafton  three  notes  of  hand,  signed  by 
Charles  Brown,  and  dated  September  12, 1886,  and  indorsed  by 
said  Trafton,  for  the  following  sums:  one  for  two  hundred  and 
eighty-three  dollars  and  interest,  payable  in  three  months;  one 
for  five  hundred  and  forty-one  dollars  and  fifty  cents,  and 
interest,  in  one  year;  and  one  for  five  hundred  and  forty-one 
dollars  and  fifty  cents,  and  interest,  in  two  years.    Also  an  as- 
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Bigninent  of  »  mortgage  deed  to  said  Tiafton  from  said  Brown 
of  a  lot  of  land  and  premises  sitoate  in  Bangor,  for  the  seooritj 
of  the  payment  of  said  notes.  This  is  to  certify  that  James 
Bwazey  is  equally  interested  ¥dth  me  in  said  notes  and  the  se- 
eniity  for  the  payment  of  the  same,  and  I  hereby  agree  to 
icconnt  and  pay  the  said  Swazey  one  half  of  all  sums  of  money 
reoeiyed  on  said  notes  as  collected.  Hbnbt  Dabuno." 

On  the  sixteenth  of  September,  1836,  the  defendant  Swazey 
gave  the  plaintiff  an  agreement  in  these  words: 

"  September  16, 1886.  I  hereby  agree  and  promise  to  account 
for  and  pay  Moses  G.  Buck  one  sixth  part  of  the  amount  of 
three  notes  of  hand,  signed  by  Charles  Brown  and  payable  to 
Charles  Trafton,  dated  September  12, 1835,  and  indorsed  by  said 
Trafton:  one  for  two  hundred  and  eighty-three  dollars,  and  in- 
terest, payable  in  three  months;  one  for  five  hundred  and  forty- 
one  dollars  and  fifty  dents,  and  interest,  payable  in  one  year; 
and  one  for  five  hundred  and  forty-one  dollars  and  fifty  cents, 
payable  in  two  years,  and  interest.  To  be  paid  when  received, 
and  in  manner  as  received*  Jambs  Swazst. 

''Attest,  S.  Cobb.'' 

In  addition  to  the  sixth  set  forth  in  the  agrtement  last  re- 
cited, the  plaintiff  claims  to  have  convqred  to  him  the  interest 
in  the  notes  and  mortgage  specified  in  the  following  memoran- 
dum, which  he  claims  as  assignee  l>y  indorsement: 

«'  $1,025.60.  November  6, 1841. 

"  Received  of  George  W.  Swaeey  fifty  dollars,  which  was  in- 
vested in  the  purchase  of  three  notes  (described  as  above),  which 
I  promise  to  pay  him  or  order  his  proportion  of  the  proceeds 
when  coUected,  said  notes  secured  by  mortgage  of  real  estate 
situate  in  Bangor.  The  sum  invested  was  ten  hundred  and 
twenty  five  dollars  and  fifty  cents.  Jaubs  Swazet. 

"Attest,  H.  Dabldto*  Indorsed,  Gbo.  W.  Swazet." 

Brown  and  Trafton  both  became  insolvent,  and  the  mortgage 
given  by  Brown  to  Trafton  and  assigned  to  Darling  was  by  him 
foreclosed.  The  plaintiff  seeks  a  conveyance  of  the  premises 
mortgaged,  to  the  extent  of  his  interest  as  disclosed.  The  requi- 
site demand  to  convey  has  been  made.  Darling  has  been  de- 
faulted, and  may  be  deemed  as  taking  no  exceptions  to  the 
plaintiff's  claims,  except  so  far  f|s  may  be  necessary  for  the  pro- 
tection of  his  l^gal  rights.  The  defendant  Swazey  admits  that 
the  purchase  of  the  notes  and  mortgage  was  made  with  the 
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joint  f tmdfl  of  Darling  and  himself,  bat  deniea  tbat  any  trust 
has  arisen  between  him  and  his  oo-defendant  in  conseqoenoe  of 
each  purchase,  and  insists  that  his  rights  as  against  Darling,  and 
the  plaintiff 's  claims  as  against  him,  rest  only  in  contract,  and 
that  on  such  oontzacts  the  remedies  eiisting  at  common  law  are 
ample  for  the  protection  and  enforcement  of  all  just  claims, 
without  the  intcoposition  of  a  court  of  equity. 

The  first  question  to  be  determined  is.  What  were  the  relations 
subsisting  between  Darling  and  Swazey,  under  and  by  yirtue  of 
their  joint  purchase  and  of  the  memorandum  of  June  27th  f 
The  bill  alleges,  and  the  answer  of  Swazey  admits,  that  the  pur- 
chase was  made  by  Darling  with  joint  funds  and  on  joint  ac- 
count. It  is  well  settled  that  when  one  makes  a  purchase  in 
his  own  name,  but  with  funds  belonging  to  another,  that  the 
purchaser  holds  the  property  thus  acquired  in  trust  for  the  per- 
son by  whom  the  funds  were  furnished.  So  where  it  is  made 
with  joint  funds,  and  the  conveyance  is  made  to  one  only  of  the 
parties  interested  in  the  purchase  money,  he  holds  it  in  trust  for 
his  associate  to  the  extent  of  the  funds  by  him  advanced.  The 
same  principle  applies  where  securities  are  taken  in  the  name  of 
one  only  who  may  be  interested,  the  others  will  be  entitled  to 
their  share  as*a  resulting  trust:  2  Stoxy^s  Eq.  Jur.,  sec.  120G. 
In  the  absence,  then,  of  any  other  eyidence,  here  would  seem  to 
be  a  trust  which  a  court  of  equity  would  enforce. 

So  where  the  trust  is  in  writing,  the  law  requires  no  particn- 
lar  form  of  words  by  which  it  is  to  be  eyidenced.  The  letters 
of  a  party  to  be  charged,  his  memoranda,  notes  or  papers  left 
by  him  and  found  after  his  decease,  his  answers  to  a  bill  in 
equity,  have  been  a  sufficient  foundation  for  judicial  action:  2 
Story's  Eq.  Jur. ,  sec.  1201.  By  the  memorandum  of  June  27th,  it 
appears  that  Swazey  was  equally  interested  with  Darling  in  the 
notes  transferred  and  the  accompanying  mortgage  assigned  to 
him.  If  this  had  been  all,  it  must  most  unquestionably  have  been 
deemed  a  sufficient  declaration  of  trust,  in  conformity  with  the 
decision  of  the  court  in  IWier  y.  Fields,  10  Johns.  496.  But  the 
memorandum,  after  reciting  the  joint  interest  of  the  two  defend- 
ants, adds  these  words:  ''And  I  hereby  agree  to  account  and  pay 
the  said  Swazey  one  half  of  all  sums  of  money  received  on  said 
notes  as  collected."  Does  this  discharge  the  trust  obviously  axis* 
ing  from  the  antecedent  facts  as  recited,  and  if  the  notes  should 
by  levy  or  foreclosure  be  converted  into  real  estate,  leave  it  in  the 
hands  of  Darling  relieved  from  all  trust  obligation?  Without 
the  addition  of  these  words,  the  law  would  imply,  in  a  case  of 
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joint  ptirohaae  of  ihe  notes,  a  promiBe  to  aooount  for  their  pro- 
ceeds, and  this  clanse,  merely  asserting  an  implied  promise,  can 
not  be  considered  as  destroying  the  tmst  so  that  Darling  could 
hold  the  funds  or  their  proceeds  in  whateyer  form  receiyed,  free 
from  such  trust.  It  negatives  no  facts  by  which  the  trust  is 
created. 

Til  case  of  a  mortgage,  the  notes  are  deemed  the  principal  and 
the  land  merely  accessory  thereto.  When  one  of  many  notes 
secured  by  mortgage  is  transferred,  and  after  such  transfer  the 
mortgagee  forcloses  his  mortgage,  he  holds  the  land  foreclosed 
in  trust  for  the  unpaid  mortgage  notes,  in  whose  hands  soeyer 
they  may  be,  in  the  ratio  such  notes  bear  to  the  whole  debt  re- 
maining unpaid:  PatHson  y.  HvM,  9  Cow.  747;  Johnson  y.  Gan- 
dage,  81  Me.  81. 

The  notes  being  held  in  trust  by  Darling,  the  same  trust 
would  attach  to  the  land  which  went  tb  constitute  their  pay- 
ment. The  memorandum  of  June  27th  looks  only  to  a  money 
payment.  But  if  Darling  were  permitted,  as  against  Swazey,  to 
bold  these  lands  in  his  own  right,  he  would  be  without  remedy. 
If,  by  the  notes  being  in  whole  or  in  part  paid  by  a  foreclosure, 
there  is  no  trust,  and  a  court  of  equity  would  have  no  jurisdic- 
tion— then  neither  a  sale  could  be  enforced  nor  a  conyeyance 
compelled,  and  the  time  might  never  arrive  when  Swazey  would 
be  able  to  derive  any  benefit  from  his  investment.  The  equal 
interest  between  these  parties  is  not  merely  in  the  notes,  but 
"  in  the  security  for  the  payment  of  the  same."  By  the  express 
declaration  of  Darling  in  writing,  the  interest  of  Swazey  is  not 
to  be  confined  to  the  mere  notes,  but  attaches  likewise  to  the 
security.  By  operation  of  law,  the  notes  become  paid  in  whole 
or  in  part  by  a  foreclosure  of  the  mortgage  given  for  their 
security.  The  security  thus  changes  its  relation  and  becomes 
principal,  but  the  interest  of  Swazey  equally  exists  therein, 
when  the  title  became  perfected  by  foreclosure,  as  when  the  real 
estate  was  collateral  only  to  the  notes. 

As  between  Swazey  and  Darling,  the  conclusion  is  that  a  trust 
arose,  and  that  Swazey  might  compel  a  conveyance  to  the  extent 
of  his  interest.  He  was  the  cestui  que  trust,  and  had  an  interest 
which  he  might  assign  or  sell,  and  which,  by  the  laws  of  descent, 
would  pass  to  his  heirs. 

The  bill  alleges  that  the  plaintiff  Buck  furnished  funds  to  the 
amount  of  one  sixth,  and  that  Swazey,  as  his  agent,  invested 
them  in  the  purchase  of  so  much  of  the  notes  and  mortgage. 
This  is  explicitly  denied  by  the  answer,  which  states  that  the 
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purchase  was  made  l^  Darling  with  his  funds  and  those  of  the 
defendant  Swacey»  and  that  Back,  subsequently  to  the  poichase, 
advanoed  the  funds  for  which  the  receipt  of  September  16th  was 
given.  If  the  purchase  had  been  made  with  money  advanced 
by  Buck  to  Swazey,  and  by  Swasey  fumished  to  Darling,  if  no 
equities  of  the  latter  intervened,  tike  plaintiff  Buck  might  fol- 
low his  funds  as  far  as  they  could  be  traced,  and  hold  the  estate 
purchased  to  the  extent  of  such  advance:  2  Story's  Eq.  Jur.,  see. 
1259.  But  while  a  trust  will  thus  be  enforced,  it  must  arise  at 
the  time  of  the  purchasie  if  at  all.  No  resulting  trust  can  be 
created  by  after  advances  or  funds  subsequently  fumished: 
Rogers  v.  Murray,  3  Paige,  890;  WkUe  v.  Carpenter,  2  Id.  23a 
The  allegations  in  the  bill  being  denied,  there  is  no  evidence  of 
any  joint  interest  on  the  part  of  Buck  in  the  funds  by  which 
the  notes  were  purchased,  and  he  can  not  therefore,  on  that 
ground,  charge  the  estate  as  trust  property. 

By  the  contract  of  September  16th,  Swasey  gave  the  plaintiff 
certain  rights.  The  receipt  of  that  date  does  not  disclose  in 
whom  the  legal  title  to  the  notes  and  mortgage  was  vested.  But 
having  a  trust  estate  in  notes  and  mortgage,  and  consequently 
the  means  to  coerce  a  conveyance,  Swazey  would  be  equally 
compelled  to  convey  when  he  should  acqtdre  a  title  as  if  the 
title  had  been  in  him  at  the  time  of  making  such  contract.  For 
a  valuable  consideration,  Swazey  agreed  to  account  for  and  pay 
one  sixth  of  the  proceeds  of  the  Brown  notes  "  when  received 
and  in  manner  as  received."  So  far,  therefore,  as  r^^ards  him, 
the  case  stands  as  if  the  notes  and  mortgage  had  been  originally 
transferred  to  him  and  he  had  foreclosed  the  mortgage.  If, 
then,  the  land  was  taken  in  payment,  Swazey  would  be  bound 
to  make  the  same  payment.  The  clause  was  obviously  benefi- 
cial to  him,  as  he  would  by  the  terms  of  his  agreement  be  at 
once  discharged  upon  paying  or  tendering  payment  *'  in  manner 
as  received."  In  no  other  mode  could  he  perform  his  stipulsr 
tions.  The  case  then  resolves  itself  into  the  conmion  one  of  a 
contract  to  convey  specifically,  and  which  the  court  will  en- 
force, though  the  party  may  have  a  remedy  at  common  law: 
Ensign  v.  KeUogg,  4  Pick.  1.  By  this  contract  Buck  became 
entitled  to  his  part  of  whatever  might  be  received  in  payment 
of  the  notes  therein  described,  "  to  be  paid  when  received  and 
in  the  m&imer  received."  If  the  title  to  the  notes  and  mortgage 
had  been  in  Swazey,  a  trust  would  have  been  created  in  his 
favor,  the  execution  of  which  a  court  of  equity  would  have  com- 
pelled: 1  Greenl.  Oruise  on  Beal  Prop.  365.    As  between  them. 
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the  truBt  none  the  less  arises^  though  Swazey,  instead  of  having 
the  title  in  himself »  has  the  right  of  obtaining  it  by  equitable 
process  against  his  trustee. 

By  the  memorandum  of  November  6, 1841,  given  l^  James 
Swazey  to  G^rge  W.  Swazey,  it  is  clearly  admitted  that  fifty 
dollars  had  been  invested  in  the  original  purchase  of  the 
Brown  notes  and  mortgage  by  the  latter.  As  the  notes  have  by 
the  foreclosure  been  paid  in  whole  or  in  part  by  the  land  mort- 
gaged, the  same  investment,  and  to  the  same  relative  amount, 
must  be  deemed  as  continuing  in  the  land  after  such  fordosure 
as  existed  previously  in  the  notes. 

By  the  terms  of  this  contract  the  interest  was  subject  to  the 
order  of  the  party  interested,  and  ihough  that  would  not  entitle 
the  assignee  to  maintain  in  his  own  name  an  action  at  common 
law,  yet  in  equity  the  rule  is  well  settled  to  be  otherwise:  2 
Stoi/s  Eq.  Jur.,  sec.  1040. 

The  interest  of  James  Swazey  in  the  original  transaction  is 
one  which  would  pass  by  assignment  or  transfer,  or  by  will.  If 
these  contracts  signed  by  him  were  to  be  viewed  as  assignments 
pro  tanto  of  his  interest  in  the  notes  and  mortgage,  the  same  re- 
sults would  follow.  In  Leti  v.  Morris,  4t  Sim.  607,  an  order  to 
pay  out  of  a  particular  fund  was  decreed  to  be  an  equitable 
assignment  to  such  extent.  In  all  cases  of  assignment  of  a 
debt  the  assignee  will  be  entitled  to  the  full  benefit  of  such  se- 
curities as  the  assignor  may  have,  unless  there  is  an  express 
stipulation  otherwise  between  the  parties:  Paiiison  v.  Hull,  9 
Cow.  747. 

As  in  this  case  the  plaintiff  is  ultimately  entitled  to  a  convey- 
ance, Darling  must  be  decreed  to  hold  the  land  in  trust  for  him, 
and  a  conveyance  maybe  directly  enforced  in  his  favor:  2  Story's 
Eq.  Jur. ,  sec.  1250.  The  conveyance,  when  made,  will  discharge 
the  defendant  Darling  from  so  much  of  his  contract  as  shall 
thereby  have  been  performed. 

The  answer  of  Swazey  refers  to  certain  unsettled  matters 
arising  out  of  his  and  the  plaintiff's  joint  interest  in  the  brig 
Uattawamkeag,  upon  an  adjustment  of  which  he  claims  that  a 
balance  would  be  his  due.  The  answer,  except  so  far  as  respon- 
sive to  the  bill,  is  not  evidence.  Whenever  matter  in  discharge 
or  avoidance  is  asserted,  or  new  and  substantive  claims  are  ad- 
vanced, they  must  be  established  by  proof.  No  proof  whatso- 
ever in  reference  to  the  claims  upon  which  the  defendant  Swazey 
relies  as  an  excuse  or  justification  for  withholding  the  plaintiff's 
rights  has  been  offered.    They  can  not  therefore  be  regarded. 
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As-DurKng  has  mbmitted  to  a  debralt,  and  is  to  be  regazded 
as  a  meze  stakeholder^  the  oonTejaaee  aspiayed  for  against  him 
must  be  decreed,  bat  mthont  cost  on  his  pcfft  As  to  BmBxej, 
the  plaintiff  is  entitled  to  a  deeree  against  him  irith  costs. 

Shbplbt,  0.  J.,  and  Tmxxx,  Wxlls,  and  Buai,  JJ.,  coneuned. 


Bight  ow  Absiohss  to  Bbhto  Aonoir  n  ms  Owk  Namx:  See  HopHm 
T.  Hopkim, 08  Am.  Bee.  063;  Moor  ▼.  VmaU,  S2 Id. 656;  CftoMT.  PffwoMrt, 
60  Id.  52;  CVom  t.  Pomc,  Id.  607;  ChOdB  ▼.  Clarh^  49  Id.  164;  PkaUpt  ▼. 
J^nmett,  43  Id.  109;  Jfntr  ▼.  A:A«fidb»  88  Id.  633;  J/OZer  t.  BZedaoe,  32  Id.  87. 

Answbb  is  Bquitt  as  Btidknos  lOB  DsfENiuiiT:  See  CommamotaJUh  ex 
rel,  Claghom  ▼.  CuUaif  58  Am.  Dec.  450,  and  cases  cited  in  the  note  page 
473;  see  also  Pnee  t.  McD<maId,  54  Id.  687;  Garrefyon  ▼.  Vankxm,  Id.  492; 
Orqfton  Bank  ▼.  Doe^  46  Id.  697;  Sanhom  ▼.  Zittm^  50  Id.  68. 

Bunurufo  Tbitrs,  OaznaALLT.— Hus  sobjeet  is  diseossed  at  lai^li  in 
the  note  toNeiUy.  JTeeM,  51  Am.  Deo.  746;  &» mlao MqfaU r.  Skqwrd,  S2 
Id.  141;  £ecib  ▼.  Uhrich,  58  Id.  507. 

MoBTOAOB  Follows  Non  It  was  Ihtdtoid  to  Sscdxs:  BoberU  t.  iTiol- 
fltooKi,  49  Am.  Dec.  541. 

Bbsultino  Tbust  must  Abisi  at  Tm  Lioal  Titli  n  Takezt,  if  at  all; 
tfao  pajrment  of  the  parchase  money  mnst  hare  been  made  or  an  obligation 
to  pay  inoarred  at  the  time  of  the  parehasa,  and  no  snbseqnent  payment, 
however  clearly  proved,  will  answer  the  requirements  of  the  law:  See  the 
note  to  Neill  v,  Zeese,  51  Am.  Dec.  755,  and  cases  cited.  The  prindpal  case 
was  cited  to  this  effect  in  OZoott  ▼.  Bymun,  17  Wall  60. 


BaNQOB  t;.   GrODING. 

[85  MAzn,  n,] 

ItsnAL  ov  Statutb  Qiyivo  Lisir  to  Labobkbs  PKin>nro  AonoK  destroys 
the  right  of  action  where  there  is  no  saving  danse  in  the  repealing  stat- 
ute; and  this,  notwithstanding  that  an  attachment  had  been  levied  by 
yirtae  of  the  prior  statute. 

Las  Cbbatsd  bt  Statute  fob  Patkzht  of  Debt  is  but  Pabt  or  Bxmbdt 
afforded  by  the  law  for  its  collection;  and  a  change  of  that  remedy  does 
not  affect  the  obligation  of  the  contract 

Inoipibnt  Rights  not  Psbfbctbis  Oiyeb  bt  Statutb,  mat  bb  TAKiof 
AwAT  bt  Statutb. 

Suit  by  the  plaintiffB  under  the  provisions  of  the  revised  stat- 
ntes,  chapter  125,  section  87,  giving  laborers  a  lien  for  materials 
furnished  and  labor  performed  in  the  erection  of  buildings* 
*'  by  virtue  of  any  contract  with  the  owner  thereof,  or  any  other 
person  who  had  contracted  with  such  owner."  The  facts  axe 
stated  in  the  opinion.  The  property  was  attached  by  the  plaint- 
iffs, and  the  defendants  brought  a  writ  of  entiy  to  recover  pos- 
session. 
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WakefiMf  cUy  $oka;U)r,  tat  the  dsmaadaiits. 
Moody  ^  conira. 

By  Gonrt,  Breflsy,  0.  J.  Hie  eity  xnade  a  oontnoi  irith 
Tbompeon  &  Files  ix>  build  a  sehool-lioufle.  Ooding  and 
Wood,  the  defendants,  worked  on  that  houae  for  Tbompeon  A 
Files;  commeneed  a  suit  against  them;  recoyered  judgment,  and 
caused  an  execution  thereon  to  be  levied  upon  a  part  of  the 
house,  and  a  lot  of  land  on  which  it  had  been  erected. 

The  suit  was  commenced  and  an  attachment  of  the  house  and 
lot  made  on  March  16,  1850.  The  judgment  was  rendered  on 
February  11, 1851.    The  levy  was  made  on  March  6, 1851. 

An  amendment  of  the  statute,  chapter  125,  section  87,  was 
made  by  an  act  approved  on  June  28, 1850,  *'  by  striking  out  the 
words  *  or  other  person,  who  had  contracted  with  such  owner."* 

This  amendment  was  in  force  as  early  as  October  1, 1850.  It 
operated  as  a  repeal  of  so  much  of  the  thiriy-serenih  section  aa 
provided  for  a  lien  in  favor  of  those  who  provided  materials  or 
furnished  labor  to  erect  a  building  by  virtue  of  a  contract  not 
made  with  the  owner,  but  with  a  person  who  had  contracted 
with  the  owner.  There  was  no  clause  saving  the  rights  of  those 
who  had  already  performed  such  labor  for  one  who  had  con- 
tracted with  the  owner.  The  amendment  did  not  act  retro- 
spectively to  destroy  the  attachment  or  any  other  right,  but  ii 
did  operate,  from  the  time  when  it  became  a  law,  upon  all  exist- 
ing persons  and  rights  alike.  Those  who  had  not  already  ac- 
quired and  perfected  their  rights  under  the  provisions  of  the 
statute,  before  it  was  amended,  were  left  without  any  authority 
to  proceed  further,  and  by  subsequent  proceedings  to  levy  upon 
the  property  of  another  than  their  debtor,  in  payment  of  their 
debt. 

It  is  insisted,  that  by  the  existing  law  and  by  the  attachment 
made  by  virtue  of  it  the  defendants  had  acqxtired  rights  which 
could  not  be  destroyed  by  a  subsequent  change  of  the  law. 

A  Hen  created  l^  statuiCy  in  favor  of  a  ersditor*  upon  the 
property  of  his  debtor  or  upon  that  of  another  person,  for  pay- 
ment of  the  debt,  is  but  a  part  of  the  remedy  aflbided  by  law 
for  its  collection.  A  change  of  that  remedy  does  not  affect  the 
obligation  of  the  contract.  It  does  not  attempt  to  do  so,  but 
leavet  ^.t  perfect  and  unimpaired.  If  the  lien  be  an  incmn- 
branee  upon  fhe  estate,  it  is  no  more  so  than  a  common  attach- 
meni  made  by  a  creditor  of  the  estate  <rf  his  debtor;  and  thai 
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in  desrly  a  part  of  the  remedy  pxoyided  for  the  odileelion  of 
his  debt. 

If,  after  each  an  attachment  had  been  made»  the  proTisione  of 
the  statute  authorizing  a  leyy  to  be  made  upon  the  estatee  of 
debtors  should  be  repealed,  there  would  remain  no  law  author- 
izing the  officer  to  seize  the  estate  and  perform  the  acts  neoes- 
saiy  to  make  a  perfect  levy;  and  the  creditor  would  lose  the 
benefit  of  his  attachment.  So  in  this  case,  although  the  attach- 
ment was  not  destroyed  by  the  amendment,  there  remained 
afterward  no  provision  of  law  authorizing  the  officer,  by  virtue 
of  an  execution  against  Thompson  &  FUes,  to  seize  and  make 
a  levy  upon  the  estate  of  the  city. 

The  cases  cited  in  argument,  by  the  counsel  for  the  city,  fully 
establish  the  rule  of  law,  that  whatever  incipient  rights,  not 
perfected,  are  given  by  statute,  may  be  taken  away  l^  statute; 
and  also  that  the  l^slative  power  may  rightfully  aot  upon  the 
remedy  provided  for  the  collection  of  debts. 

Defendant  defaulted. 

Tsxnr,  Wills,  and  Howard,  JJ.,  concurred. 

Lisii  OnriH  sr  Statots  n  Past  or  Bimzdt,  and  It  nbjaol  totlw  kgia- 
lative  control;  the  prinoiiMl  omo  wm  cited  to  this  point  In  Fiv&t  v.  /Uqr,  54 
Me.  351;  AUm  v.  Ham,  03  Id.  534;  PrtUt  ▼.  SeatKg,  41  LL  372.  In  BeUom 
V.  Johnt,  46  Am.  Dec  404,  it  wm  held  thst  a  ststate  which  openlec  ro- 
troepeotlvely  ao  m  to  give  a  meohAnio  a  lien  for  work  alieady  doae  la  ooneta- 
tntiooAl,  At  the  Mme  only  aflfocti  the  remedy. 


GuDDSN  t;.  Ghabr. 

[»]CAiaa,M.] 

Lett  or  Bzaounoir  vob  Sum  Bzoudivo  Amoitiit  or  JuDGmnrv,  indndine 

the  debt,  coeti,  end  interest,  end  the  eheigae  ol  levy,  by  foorteen  cents. 

ii  void,  end  as  there  can  be  no  apportionment  of  the  land  taken,  it  it 

wholly  invalid. 
Bzcnsivs  Levy  m  Invalid  where  the  excess  is  more  then  the  valne  of  any 

coin  which  by  statnte  Is  made  legal  tender,  semftle. 

LiVT  ON  BbAL  EsTATS  which  IVGLCTDn  OmOIB'ii  FU  AHD  GBABOn  NOT 

AuTHOBKED  by  law  is  valid.  The  creditor  hss  no  control  over  the  act* 
or  f eee  of  the  officer  in  snch  a  case,  and  ought  not  to  safTer  by  his  official 
ndsoondnct. 

Wbit  of  entiy.  The  demandant  purchased  the  premiseii 
under  an  execution  sale;  subsequently  the  execution  debtor 
conveyed  the  hind  to  the  defendant.  The  demandant's  right  to 
recover  depends  upon  the  validity  of  the  levy,  and  two  objec- 
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tions  were  made  to  it:  1.  As  to  the  notice  giyen  to  the  debtor  bj 
the  sheriff  to  appoint  appraisers;  2.  On  account  of  the  exoem  in 
the  le^y.    The  case  was  submitted  to  the  court. 

Paine  and  Libbey^  for  the  demandant 

O.  W,  Crotby^  conira. 

By  Oourt»  Howabd,  J.  The  demandant  is  entitled  to  jud^ 
ment  if  the  levy  of  his  execution  on  the  demanded  premises  can 
be  supported.  It  was  made»  as  it  appears  by  the  return  of  the 
officer,  for  a  sum  exceeding  the  amount  of  the  judgment,  in- 
cluding the  debt,  costs,  and  interest,  and  the  charges  of  leyy^ 
by  fourteen  cents:  and  consequently,  more  land  was  taken 
from  the  debtor  than,  at  the  appraised  yalue,  would  satisfy  the 
sums  for  which  the  levy  could  have  been  properly  made. 

It  is  not  assumed  that  a  creditor  can  legally  take  more  land 
from  his  debtor,  by  leyy,  than  may  be  sufficient,  at  the  appraise- 
ment, to  satisfy  his  execution,  and  all  fees  and  charges  .of  levy; 
but  it  is  contended  that  the  excess  was  so  small  in  the  levy  of 
the  demandant,  that  it  may  be  regarded  as  a  trifle  which  can 
not  affect  the  validiiy  of  the  proceedings.  De  minimis  non  curai 
lex,  is  a  sound  maxim  of  the  common  law  when  properly  ap- 
plied, but  it  furnishes  no  positiye  rule  of  duiy.  It  had  its  ori- 
gin in  necessify,  and  was  not  intended  to  excuse  negligence  or 
justify  wrong,  in  any  form. 

Fractions  which  can  not  be  expressed  in  legal  money  of  the 
country  have  been  regarded  as  trifles.  But  a  sum  large  enough 
to  be  paid  in  coin  that  may  be  a  legal  tender,  and  which  consti- 
tutes a  debt,  and  may  be  collected  1^  legal  process,  can  not  be 
regarded  by  the  law  as  worthless  and  trivial.  If  such  a  sum  be 
-a  trifle,  '*  it  woidd  be  difficult  to  draw  the  line,  and  say  how 
large  a  sum  must  be  not  to  be  a  trifle,"  as  stated  by  Parsons^ 
0.  J.,  in  Boyden  v.  Moore,  6  Mass.  871. 

The  excess,  in  the  present  case,  was  double  the  value  of  the 
smallest  silver  coin  current  by  law  when  the  levy  was  made; 
and  more  than  quadruple  the  value  of  the  least  silver  coin  made 
a  legal  tender  before  the  time  of  redemption  by  the  debtor  had 
expired:  U.  S.  Laws,  March  8, 1851,  c.  20,  sec.  11.  For  such 
excess  the  levy  must  be  void,  and  as  there  can  be  no  apportion- 
Djeut  of  the  land  taken,  it  must  be  wholly  invalid.  And  in  our 
opinion,  the  like  consequences  must  follow  where  the  excess  ie 
more  than  the  value  of  a  coin  which  by  statute  is  made  legal 
tender:  Iltase  v.  Merriam,  2  Me.  876;  Dunnel  v.  Soper,  82  Id* 
119  1 52  Am.  Dec.  648];  PickeU  v.  Breckenridge,  22  Pick.  297 
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[83  Am.  Dec.  746];  Boyd  y.  Page,  SO  Me.  460;  Skmner  ▼.  Ho- 
Daniel,  5  Yt.  639.  In  Huntington  y.  Winchdl,  8  Conn.  46  [2& 
Am.  Deo.  84],  the  leyiea,  which  apparently  exceeded  the  amooni 
to  be  paid,  were  Bustained.  But  upon  an  accnrate  computation, 
it  appeared  that  the  land  fell  short  of  the  estimate,  and  the 
creditor  did  not  obtain  the  full  value  of  his  judgment  and  costs 
by  a  few  cents.  In  Spencer  ▼.  Champion^  9  Id.  637,  it  was  held 
that  the  excess  of  fourteen  cents  did  not  invalidate  the  levy^ 
upon  the  principle  settled  by  the  same  court  in  Huntington  y. 
WincheU,  supra. 

Levies  of  executions  on  real  estate,  which  included  officer's 
fees  and  charges,  not  authorized  by  law,  have  been  sustained, 
upon  the  ground  that  the  creditor  had  no  control  over  the  acta 
or  fees  of  the  officer,  and  ought  not  to  suffer  by  his  official  mis- 
conduct. Such  overtaxation  would  be  for  the  benefit  of  the 
officer  solely,  and  for  which  the  creditor  could  not  be  held 
responsible.  Justice  and  general  convenience  require  that  such 
a  levy  should  be  upheld,  although  the  officer  would  be  answer- 
able  to  the  debtor  for  the  excess  of  fees  so  taken;  and  if  tbegr 
were  corruptly  and  willfully  demanded  aud  received,  he  would 
be  liable  to  be  punishied  on  indictment  and  conviction,  or  sub- 
jected to  a  forfeiture:  B.  3.,  c.  168,  sec.  17;  Sturdivant  v.  Broth' 
ingham,  10  Me.  100;  Hohnes  v.  Hall^  4  Met.  419;  Bumham  v. 
Aiken,  6  N.  H.  306. 

In  this  view  of  the  case,  the  objection  that  the  levy  was  not 
made  in  conformity  witii  the  statute  requirements  does  not  be> 
oome  material. 

Demandant  nonsuit* 

Shxflbt,  O.  J.,  and  TsmRsr,  Wkexs,  and  Aifletoh,  JJ.,  eon- 
curred. 

ExcESSTVB  LxvT  AND  Salb  uimxB  BxBOCTiOH,  Etfect  ov:  SeeZ>i0tiir<  ▼. 
Sa!pery  62  Am.  Dm.  643,  and  note;  Humphry  v.  BetBon,  48  Id.  370;  I^ffram 
y.  Belk^  47  Id.  691.  The  principal  case  was  cited  in  TreadwdL  ▼.  PaUtrmm, 
51  CaL  638,  to  the  point  that  a  sale  of  land  for  a  delinquent  tax  for  a  sum  is 
exeees  of  the  tax  and  legal  coeta  ia  void  if  the  exoees  be  9B  much  aa  the 
amalleet  fractional  ectn  authorind  by  law. 

Eyfxct  on  KxxounoN  of  Offiobr  Exactiho  and  Coii4iCTnfo  too  Mvcb 
FEsa — Mr.  Freeman,  in  his  work  on  executions,  leetion  381,  says:  "  While 
an  extent  for  more  than  the  amount  anthorixed  by  the  execution  has  been 
usually  held  void,  the  rule  is  different  with  an  extent  based  partly  on  exoessive 
er  ill^al  fees  charged  by  the  officer  for  executing  the  wrft.  Becauae  the 
cnditor  lias  no  ooaifcnd  ei^er  the  <^ioer,  and  also  beeanse  the  dabter  haa  ao 
Maple  remedy  against  tho  efficec,.  the  miaeonduoi  of  the  latter  in  ohaffging 
fikgal  fees  is  not  trsated  aa  fatal  to  the  extent    '  It  haa  heenrepeatidl^  heU 
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thftt  a  levy  is  not  to  be  avoided  beoaise  the  offioer  bia  tuwd,  and  oMUNdto 
be  satufied  in  tlie  extent,  fees  not  sntberued  by  law.    Tiie  offioar  in  radi 
cue  is  liable  to  the  debtor,  but  the  levy  ia  held  valid.    Hie  oreditor  ia  not  to 
aaffer  by  reaaon  of  anch  extortion  on  the  part  of  the  offioer.' "    lliia  role  ia 
thoroaghly  eatabliahed  by  theanthoritiea:  SttardivaiiU  v.  Frothmghan^  10  Ala. 
100;  Keen  v.  Brigf^,  46  Id.  469;   Wilmm  v.  Oammon,  54  Id.  S8i;  HolmeM  v. 
Hall,  4  Met.  419;  Averp  v.  Bowman,  40  K.  H.  457;  Odianu  v.  Mamm,  9  Id. 
24;  Eastman  ▼.  Cvriis,  4  Vt.  616;  Bumham  v.  Aihen,  6  H.  H.  906;  Camp  v. 
Boies,  13  Conn.  7.    Bichardaon,  C.  J.,  in  Odiome  r.Mumm,  said:  '<Dlagal 
chargea  have  been  much  too  common  in  extenta.    And  if  it  ahonld  now  be  de- 
cided that  thia  circumstaoce  rendered  them  void,  great  nnoertainty  aa  to  the 
validity  of  titlea  to  real  eatate  reating  on  extenta  maat  inevitably  be  the  con* 
aeqnence,  and  great  miaohief  enane  to  creditora  and  innocent  pnrchaaera.  The 
court  ia  therefore  of  opinion  that  illegal  f eea  do  not  in  any  caae  render  an  ex- 
tent void,  bttt  the  debtor  ia  to  be  left  to  hia  remedy  againat  the  aheriff,  who 
ia  reaponsible  for  any  illegal  chargea  he  makea  in  auch  casea."  And  aa  Mellon^ 
C.  J.,  aaid  in  SlurdivarU  v.  Frothijigham :  **  If  a  levy  ia  to  be  pronounced  to- 
tally void  for  auch  a  reaaon,  an  actual  loea  to  the  execution  creditor  to  the 
amount  of  thouaanda  may  be  the  conaequence  on  account  of  a  aurplua,  unan* 
lihorized  charge,  and  aatiafaction  of  one  dollar.    Why  ahould  the  innocent 
parchaaer  be  thua  compelled  to  bear  the  conaequencea  of  an  act  unlawful  on 
the  part  of  the  officer  ?    In  a  case  of  thia  kind  the  court  may  look  forward  ta 
the  conaequencea  of  auch  a  deciaion  aa  might  probably  go  to  the  ditfturfaanca 
or  deatruction  of  hundreda  of  titlea  which  have  never  before  been  questioned. 
On  the  whole,  we  do  not  feel  authorized  to  declare  the  levy  void  for  therosasn 
which  haa  been  urged.  ^    The  only  caae  opposed  to  thia  poeitioB  ia  Beach  v. 
Walker,  6  Conn.  190.    There  it  waa  held  that,  in  the  abaenoe  of  atatate,  if 
by  reaaon  of  unlawful  chargea  too  much  land  waa  taken  and  aetoff  to  the 
creditor,  the  proceeding,  being  an  entire  and  indiviaible  act,  waa  wholly  void; 
but  a  atatute  having  been  paaaed,  after  the  commencement  of  the  action,  pro- 
viding that  no  levy  of  an  execution  on  real  eatate  previooaly  made  ahoald  be 
deemed  void  becauae  the  officer  embraced  in  hia  return  greater  feea  than  wees 
by  law  allowable,  the  court  held  the  statute  conatitutional  and  the  levy  valid. 
The  court  aaid:  *'The  law  undoubtedly  ia  retroepective;  but  ia  it  nnjuatt 
All  the  chargea  of  the  offioer  on  the  execution  in  queation  are  perfectly  rea- 
aonable  and  for  neceaaary  aervicea  in  the  performance  of  hia  duty;  of  conae- 
quence, they  are  eminently  juat;  and  ao  ia  the  act  oonfirmiag  the  leviea.     A 
law,  although  it  be  retroepective,  if  conformable  to  entire  juatico,  thia  court 
haa  repeatedly  decided  ia  to  be  recognized  and  enforced."    In  the  same  state 
a  aubaequent  atatute  waa  pasaed  validating  leviea  where  the  officer  had  chai;ged 
too  much  feea.    The  counsel  in  Camp  v.  Bates  attempted  to  draw  a  diatino- 
tion  between  the  chargea  of  an  officer  which  were  not  for  hia  personal  aervieea, 
and  therefore  not  auppoaed  to  be  included  in  the  term  "  feea,"  and  each  aa  a'ers 
atrictly  and  technically  feea,  being  the  remuneration  the  law  gave  him  for 
hia  own  aervicea;  but  the  court  aaid:  "We  can  not  yield  our  aaaeat  to  thia 
proportion.    The  refined  diatinction  urged  upon  ua  would  force  ua  to  give  a 
oonatruction  to  the  atatute  unneceaaary  to  a  due  protection  of  the  righta  of 
the  debtor,  subversive  of  ita  apirit,  and  at  variance  with  its  terma,  ineffectual 
to  afford  a  complete  remedy  for  the  miaohief  it  waa  designed  to  obviate,  op- 
posed to  the  analogiea  of  our  law  and  the  deciaiona  of  thia  court,  and  unaup- 
ported  by  principle  or  authority.    The  atatute  under  conaideration  ia  highly 
rsmedial,  and  should  reoeire  a  liberal  interpretation  in  aid  of  the  mnedy  il 
was  intended  to  furnish. " 
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The  mbjaet  of  eiaeation  and  jndioud  Hdas,  for  a  sum  greater  than  aatbor* 
ized  by  law,  la  conaidwed  in  the  note  to  Paltenon  ▼.  Camea^^  18  Am.  Deo. 
212.  Conrte  have  always  been  astute  in  discovering  canses  to  inTalidate  tax 
•alee.  Where  sooh  sales  are  made  from  the  delinquent  or  assesBment  roll, 
and  are  not  preceded  and  aothorised  by  some  jadicial  proceeding  establishing 
the  amount  of  taxes  and  costs,  a  sale  for  the  payment  of  any  excessive  or  on- 
Cawful  charge  is  void:  Cooley  on  Taxation,  344;  TrtadwtU  v.  PoMerKm,  61 
Gal.  637;  BttehwaU  v.  Story,  36  Id.  67;  Blackwell  on  Tax  Htles,  192;  Drm 
▼.  i>avM,  33  Am.  Deo.  213;  WiOt  v.  Auatin,  63  CaL  162;  Harper  v.  Bowe.  Id. 
233. 


liflLLEB  V.   MaBSTON. 

[85  MiJNX,  163.] 
LUBN    UPON    PXBSONALTT    AT    COMaiON     LaW   IS    FoUNDU>    OX    PoflSBSSIOM, 

actual  or  constructive,  and  the  right  to  detain  the  property  until  some 

claim  in  which  the  lien  originates  is  satisfied  or  discharged.     It  involves 

the  right  to  an  nnintcrrnpted  possession  while  it  exists,  and  is  lost  or 

waived  when  possession  is  voluntarily  surrendered. 
8TABLa-KBMPXB  HAS  No  LixN  UPON  UoBSB  FOB  m  Kbkfiko,  or  for  doo- 

toring  the  horse,  where  the  service  was  rendered  in  the  usoal  course  of 

keeping  and  withont  any  special  contract  therefor. 
Pabtioulab  Libn  fob  Kxkfino  must  bb  Kxstbictxd  to  Thikg  Kxft;  it 

Is  a  claim  in  rem  which  the  keeper  can  not  extend  to  other  properly; 

consequently  a  lien  for  the  keeping  of  a  mare  can  not  be  extended  to  a 

sleigh,  harness,  and  robes  in  the  keeper's  possession. 

Bepleyin  for  a  mare,  sleigh,  harness,  and  robes  belonging  to 
the  plaintiff  an4  left  bj  him  in  the  care  of  the  defeoclant,  a 
liyery-stable  keeper.  The  defendant  refused  to  deliver  the 
property,  claiming  that  he  had  a  lien  upon  the  goods  for  the 
keeping  of  the  mare.  The  case  was  submitted  upon  the  legal 
question  whether  the  defendant  had  such  a  lien  as  authorized 
him  to  retain  possession  to  secure  payment  for  the  keeping. 

GUberiy  for  the  plaintiff. 

TaUman,  contra. 

By  Court,  Howabd,  J.  The  defendant,  as  keeper  of  a  lively- 
stable,  claims  a  particular  lien,  by  operation  of  law,  upon  the 
property  replevied,  for  the  board  of  the  plaintiff's  mare  in  con- 
troversy. 

A  lien  upon  personal  property,  at  common  law,  is  founded  on 
possession,  actual  or  constructive,  and  the  right  to  detain  the 
property  until  some  claim  in  which  the  lien  originates  is  satis- 
fied or  discharged.  It  involves  the  right  to  an  uninterrupted 
possession  while  it  eiusts,  and  is  lost,  or  waived,  when  posse** 
«ion  is  voluntarily  surrendered. 
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The  owner  of  a  horse  put  at  liyeiy  has  ihe  right  to  use  and 
poBsesB  it  at  all  times;  and  hence  it  is  that  the  keeper  has 
no  lien  upon  it  for  the  keeping.  The  nature  of  the  contract 
between  the  owner  and  keeper  is  sach  that  the  elements  of  a  lien 
are  wanting. 

The  doctrines  of  particular  liens  as  applicable  to  innkeepers, 
and  those  who  are  bound  to  receiye  goods,  and  to  bailees  for 
hire,  who  by  their  labor  and  skill  impart  additional  value  to  the 
goods,  have  never  been  extended  by  the  common  law  to  keepers 
of  liTery*stables  or  agisters  of  cattie:  Chapman  v.  Alien,  Cro. 
Car.  271;  the  Case  of  an  Hostler,  Telv.  67;  Yorke  v.  Orenaugh, 
2  Ld.  Baym.  868;  Bevan  ▼.  Waters,  3  Car.  &  P.  520;  Jackson  y. 
Cummins,  5  Mee.  &  W.  342;  OHnnell  v.  Cook,  3  Hill  (N.  Y.), 
485,  491  [38  Am.  Dec.  663];  Story  on  Agency,  sec.  361,  367. 

If  the  defendant  had  taken  the  horse  to  be  kept  and  cured,  as 
in  the  case  of  Lord  y.  Jones,  24  Me.  439  [41  Am.  Dec.  391],  or 
to  be  kept  and  trained  for  a  race-course,  as  in  Bevan  y.  Waters, 
8  Car.  &  P.  620,  or  for  some  other  special  purpose  besides  the 
keeping,  he  might  have  been  entitled  to  a  lien.  But  in  this  case 
there  was  no  proof  that  the  defendant  was  to  keep  the  plaintiff's 
mare  for  any  special  purpose,  or  in  a  manner  different  from  his 
ordinary  mode  of  keeping  horses  in  his  liyery-stable.  The  charge 
for  "  doctoring  her"  may  have  been  reasonable;  but  it  was  for 
incidental  services  rendered  in  the  usual  course  of  keeping,  and 
without  any  special  contract  therefor,  and  can  not  create  a  lien 
by  contract,  by  usage,  or  by  the  pai-ticular  circumstances  of  the 
case. 

But  if  the  defendant  had  a  lien  upon  the  mare  for  her  keeping, 
he  can  not,  on  that  account,  detain  the  sleigh  and  harness  and 
robes  replevied.  A  particular  lien  for  the  keeping  must  be 
restricted  to  the  thing  kept.  It  is  a  claim  in  rem  which  the 
keeper  can  not  extend  to  other  property. 

A  default  must  be  entered  according  to  the  agreement. 

Shepuet,  O.  J.,  and  Tknnxt,  Bios,  and  Afflbiom,  JJ.,  con- 
curred. 


AOISTBBS   AlTD    LXVXBT-STABLB    KXBPKBS  BAVK  No    LiXN   FOB  SXBVICKS: 

OHmM  V.  Cook,  3S  Am.  Deo.  663;  and  see  the  cues  dted  in  the  note  to 
McIrUiyr€  v.  Carver,  37  Id.  622,  supporting  this  position.  The  principal  case 
was  dted  on  the  point  that  agisters  of  cattle  have  no  lien  on  them  for  theii 
keeping,  in  Ooodrieh  v.  WiUard,  7  Oray,  184. 

LiKN  MUST  BB  AOOOMFANIBD  BT  P088IS8ION,  TO  BX  EfTBCTUAL:  Oohea  V. 

Uoore,  41  Am.  Dec,379;  Jenkitu  v.  Eichelberger,  28  Id.  691,-  Mclntyrt  v. 
Carver,  37  Id.  619,  and  the  oases  cited  in  the  note  page  622.    The  langusgs 
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<if  lira  iniiieipid  OMe  on  the  point  tfast  a  lien  wu  fonnded  on 

«d4  wm  loel  or  "wuved  when  the  po>eo—ton  was  Tohuiterily  abeodoned, 

quoted  with  vppioytl  inlnrt  Mitchell,  8  Kal  Bank,  Reg.  4& 
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[86  lUcfX.  161.1 

BvPBma  OooBV  «ajr  PiUM  mrair  Tbom  JxmsLVonoTM  Ovlt  WnoB  abb 
ScAanDD  la  the  report. 

PujimFF's  Claixino  Mors  tban  Hz  Pbovkd,  or  more  than  he  legally 
oould  demand,  or  his  presenting  his  claim  on  different  grounds  in  differ- 
ent oounts  in  his  declaration,  forms  no  objeetion  to  his  right  to  reoover 
in  an  action  to  recover  damages  of  the  defendant  for  erecting  a  Aap 
upon  a  road  so  near  the  plaintiff's  store  as  to  depiiTe  him  of  the  nse  of 
the  road  and  store. 

Pbivatx  Pbbsoit  can  Rboovxb  fob  Obsteitctior  to  Pubuo  Wat,  aU 
thoagh  it  might  also  be  a  public  nuisance,  where  the  obstruction  would 
constitute  an  invasion  of  his  rights,  causing  special  damage  to  him^  not 
common  to  others,  for  which  an  action  would  lie. 

No    PABnCXTLAB    CXBSMONT   IB  RXQUIKKD    TO    MaKB  DBDIGATIOV,    nOr  Is 

any  time  preecribed  by  law  as  essential  to  securing  the  enjoyment;  dedi- 
cations may  be  presumed  from  faots  and  cucumBtaMces  proved;  and  sa 
may  the  assent  of  the  owner  of  the  land  and  the  acceptance  by  the  pablia 
Dbola&atioks  as  Well  as  Acts  of  Ownsb  liAT  be  Evibsnob  of  Dbdi- 

GATION  of  land  by  him  for  a  road. 
Bxfcsal  of  Instbuction  on  Abstract  Pboposition  is  not  Erbosl 
Road  can  not  be  Changed  Except  by  Competent  Aothobitt;  and  where 
a  grantor  bounds  a  tract  conveyed  to  the  plaintiff  on  a  road  niming 
flirough  the  remaining  port  of  his  land,  and  the  road  as  established  be- 
fore that  time  was  contiguous,  neither  the  grantor  nor  a  subsequent 
devisee  of  the  remaining  part  can  alter  the  location. 

PCBFOSES  FOB  WhICH  EoaD   IS  TO  BE    USED  IS  QUESTION  OF  FaCT  fOT  the 

jury,  on  the  conveyance  of  a  tract  of  land  bounded  on  a  road  leading 
through  the  remaining  part  of  the  grantor's  land,  and  it  is  not  error  to 
refnae  an  instruction  that  the  word  "road"  denotes  only  a  right  of  way 
over  the  grantor's  other  lands  for  the  same  purposes  for  which  it  was 
used  by  the  grantor  at  the  time  of  the  conveyance. 
Damages  fob  Obstbucting  Highway  and  the  lights  and  doors  of  plaint- 
iff's house,  by  erecting  a  building  in  the  highway,  are  reooverable  to  tha 
date  of  the  writ  only,  and  not  to  the  time  of  the  triaL 

Gabe  for  obstnicting  the  doors  and  lights  of  plaintiff's  Btore, 
and  also  a  road  over  which  be  had  a  right  of  way.  William 
Sprowl  had  formerly  owned  the  entire  tract  concerning  which 
the  difBculiy  arose.  In  1841  he  conveyed  to  the  plaintiff.  Cola, 
a  lot,  commencing  at  a  certain  comer  on  the  west  side  of  Soutk 
street  and  extending  forty-five  feet  '*to  a  road  leading  toward 
the  wharf^^  thence  running  south  seventy  degrees  west,  etc. 
The  road  mentioned  was  in  an  open  space  along  the  south  liiM 
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of  the  IxMi.  This  open  spaoe  snbBeqaeiitly  came  to  4he  defa&A- 
ant  by  a  dovifle  from  William  Bptowl.  The  plaintiff  had  erected 
a  store  on  the  south  boundary  of  the  traot  facing  the  open 
qpace,  and  the  injury  complained  of  was  committed  by  the  de- 
fendant in  erecting  a  building  on  this  open  space  within  three 
and  a  half  feet  of  the  plaintiff's  store,  thus  obstructing  his 
doors  and  lights,  and  his  right  of  way  over  the  road.  The 
plaintiff  claimed  that  as  the  deed  extended  the  lot  to  the  road» 
be  acquired  a  right  of  way  over  the  road,  which  the  defendant 
obstructed,  and  also  that  there  had  been  a  dedication  of  the 
road,  and  that  the  erection  of  the  building  upon  it  was  wrongfni. 
There  was  testimony  tending  to  prove  and  disprove  that  the 
road  had  been  traveled  and  used;  and  testimony  tending  to 
prove  that  all  of  the  empiy  space  had  been  used  for  a  landing 
connected  with  a  wharf,  and  that  lumber  had  been  piled  upon 
it  during  all  seasons  of  the  year,  for  which  the  owner  was  paid 
landage  and  wharfage,  and  also  proving  that  the  place  where 
defendant's  building  was  erected  was  at  the  time  of  the  ooni^ey- 
ance  to  the  plaintiff  covered  with  lumber  piled  thexe  by  William 
Sprowl;  there  was  also  conflicting  testimony  as  to  a  dedication 
of  the  land.  The  defendant  contended  that  the  deed  did  not 
give  the  plaintiff  a  right  by  implication  to  use  the  road,  and 
that  the  open  space  was  a  landing  for  a  wharf  for  the  piling  of 
articles  taken  from  vessels,  and  for  which  he  rec^ved  pay,  and 
&at  the  road  mentioned  in  the  plaintiff's  deed  was  a  pcivats 
way  mevely  for  the  defendant's  accommodation  and  profit,  and 
not  a  public  road.  The  defendant  further  coivtended  &at  if 
the  plaintiff  took  any  right  in  the  wharf  road,  it  was  in  the 
road  as  used  at  the  time  of  the  conveyance;  but  if  this  was  not 
so,  still  that  the  direction  in  which  it  should  run  could  not  be 
prescribed  by  the  plaintiff,  and  that  as  there  has  always  been  a 
road  open,  the  plaintiff  can  not  complain  that  the  defendant's 
building  obstructed  the  right  of  way.  The  plaintiff  requested 
several  instructions,  and  those  which  it  is  necessary  to  notice 
are  substantially  as  follows:  2.  That  the  words  ''to  a  road"  in 
the  phrase  ''to  a  road  leading  toward  the  wharf"  were  words 
of  exclusion,  so  that  nothing  passed  but  what  was  included 
within  the  boundaries  expressed  in  the  deed;  8.  That  the 
plaintiff's  right  to  a  road  arose,  if  at  all,  from  the  estoppel  of 
the  defendant  to  deny  the  existence  of  a  road  arising  from 
the  words  "to  a  road"  in  the  deed;  but  that  estoppels  were 
strictly  construed,  and  never  enlarged  by  implication,  and  that 
as  the  deed  only  called  for  a  road  at  the  end  of  the  first  line,  if 
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the  jmy  find  that  there  was  at  that  place  the  same  road  leading 
toward  the  wharf,  tmobetmcted  lyy  the  defendant,  the  plaintiff 
oould  not  recover;  4.  That  the  word  ''  road  '*  meant  merely  a 
right  of  way  oyer  the  grantor's  lands  for  the  same  purposes  for 
which  it  was  used  when  the  convejanoe  was  made;  and  that  the 
words  "  to  a  road  leading  toward  the  wharf"  indicated  that  it 
was  a  wharf  road;  6.  That  if  the  road  was  not  contiguous  to 
the  southern  boundary  of  plaintiff's  lot,  but  diyerged  there- 
from, the  deed  would  not  give  the  plaintiff  any  right  of  passage 
on  the  south  side  of  the  plaintiff's  building;  8.  That  plaintiff 
could  not  have  acquired  any  right  by  dedication  unless  proved 
by  evidence  of  acts  on  the  part  of  the  owners  showing  that  de- 
fendant, or  William  Sprowl,  intentionally  dedicated  the  right 
of  way;  that  evidence  of  dedication  may  be  rebutted  by  showing 
that  the  owner  merely  permitted  persons  to  pass  over  the  land 
and  not  to  dedicate  it;  and  that  the  acts  of  defendant  in  using 
and  occupying  the  land  at  pleasure,  and  receiving  compensa- 
tion from  others  for  piling  wood  and  other  articles  on  it,  would 
rebut  the  evidence  of  dedication.  These  instructions  were  re- 
fused. The  defendant  also  requested  the  court  to  instruct  the 
jury  that  it  was  neoessaxy  in  order  to  constitute  a  dedication  to 
show  not  only  an  intention  of  the  owner  by  his  acts  and  decla- 
rations to  dedicate  his  lands,  but  an  acceptance  by  the  public 
as  well;  and  that  the  acceptance  and  dedication  must  have  been 
before  the  conveyance  to  the  plaintiff.  This  instruction  was 
given  with  the  difference  that  the  word  "and"  between  the 
words  "  acts "  and  "  declarations"  was  changed  to  "  or."  The 
court  instructed  the  juiy  that  the  plaintiff's  tract  under  the 
deed  was  bounded  on  a  road  at  the  comer  of  his  lot  upon 
South  street  adjoining  the  open  tract;  that  the  road  from  tiiat 
point  to  the  wharf  was  to  be  determined  by  the  testimony,  and 
that  they  would  ascertain  where  the  road  had  been  used  and 
established  before  the  conveyance;  that  if  the  place  where  the 
defendant's  building  was  erected  was  at  the  time  of  the  convey- 
ance to  the  plaintiff  covered  by  wood  piled  there,  this  would 
not  necessarily  determine  that  the  road  had  not  been  established 
there  before  that  time,  and  incumbered  by  the  wood;  that  the 
owners  might  dedicate  the  land  by  their  acts  or  declarations  to 
the  public  for  a  road,  and  that  if  it  was  the  intention  of  the 
owners  so  to  do,  and  they  had  done  it,  and  it  had  been 
used  as  a  road,  use  of  the  road  for  any  particular  length  of 
time  was  not  necessary.  The  plaintiff  claimed  that  he  should 
recover  for  damages  sustained  to  the  time  of  the  trial,  but  the 
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ODtirt  instnioted  that  damages  to  the  date  of  the  writ  only  could 
be  recoyered;  the  plaintiff  excepted  to  this  inatrootion.  Yeidiot 
for  phuntiff. 

Buggies,  for  the  phuntiff, 

Lowell,  contra^ 

By  Court,  Howard,  J.  The  existence  of  ''  a  road  leading  to* 
ward  the  wharf"  was  not  directly  denied;  but  the  particular 
location  and  boundaries  of  such  road,  whether  it  was  contiguous 
to  the  hind  of  the  plaintiff,  or  so  distant  from  it  that  the  defend- 
ant's land  intervened;  and  whether  the  defendant  and  the  for^ 
mer  owner  of  the  land  had  by  their  acts  and  declarations  dedi- 
cated the  land  to  the  public  as  a  way  or  road,  were  all  matters 
contested  at  the  trial,  and  submitted  to  the  jury  upon  instruc- 
tions which,  in  part  at  least,  were  not  objected  to  by  the  de- 
fendant. We  can  -peas  upon  those  instruction  only  which  are 
stated  in  the  report,  and  if  in  giving  or  refusing  any  of  these 
there  is  error,  then  there  is  to  be  a  new  trial. 

It  is  no  valid  objection  to  the  plaintiff's  right  to  recover  that 
he  claimed  more  than  he  proved,  or  more  than  he  could  legally 
demand,  or  that  he  presented  his  claim  on  different  grounds  in 
different  counts  in  his  declaration.  Substantially,  he  claimed 
damages  of  the  defendant  for  his  constructing  a  shop  upon  the 
road,  before  mentioned,  so  near  to  the  plaintiff's  brick  store, 
standing  upon  his  own  land,  as  to  deprive  him  of  the  use  of  the 
road  and  store.  There  can  be  no  doubt  of  his  right  to  recover, 
if  the  facts  were  proved  as  stated  in  his  declaration;  for  the  shop 
would  constitute  an  invasion  of  his  rights,  causing  special  dam- 
age to  him,  not  common  to  others,  for  which  an  action  would 
lie;  although,  as  an  obstruction  to  a  public  way,  it  might  also 
be  a  public  nuisance:  Co.  Lit.  56  a;  WUJtiam^  Case,  6  Co.  78;  8 
Bla.  Com.  219;  StUherland  v.  Jackson,  82  Me.  80. 

The  instructions  given  embracing  the  construction  of  the  con- 
veyances under  which  the  plaintiff  claims,  respecting  the  bound- 
ary of  his  land  at  the  comer  of  South  street  by  the  road  leading 
to  the  wharf,  and  the  directions  to  the  jury  to  ascertain  and 
determine  from  the  testimony  where  the  road  referred  to  had 
been  used  and  established,  before  the  conveyances,  appear  to 
have  been  required,  and  they  were  manifestly  correct.  The  fact 
that  wood  was  piled  upon  the  place  where  the  defendant's  shop 
has  been  erected,  at  the  time  when  the  conveyance  from  Will- 
iam Sprowl  was  made,  did  not  necessarily  determine  that  the 
road  had  not  previously  been  established  there.    The  wood 
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might  have  fhea  xnoombeMd  the  zoad  tempoxarily,  without 
neamng  to  mark  its  eoime  or  hoimda  The  instnictioiis  on  thii 
point  were  unexceptionable. 

Dedications  of  hind  by  the  owner  for  highways  and  publie 
purposes,  generally  or  specially,  without  deed  or  writing,  are 
familiar  to  the  common  law  of  England.  The  doctrine  is 
founded  upon  general  principles  that  adapt  it  to  the  common 
law  as  adopted  in  this  country.  It  involves  the  actual  appro- 
priation and  use  of  the  land  by  the  public,  with  the  voluntaiy 
tfisent  of  the  owner,  and  a  concession  of  such  of  his  rights  as 
aze  incident  and  necessaiy  to  the  use.  It  assumes  the  fact  of 
dedication,  and  the  acceptance  and  use  by  the  public,  for  the 
purposes  for  which  it  was  made.  When  a  dedication  has  been 
established,  its  continuance  will  be  piesumed  until  the  contzaiy 
is  shown.  By  thus  appropriating  his  soil,  the  owner  will  be  es- 
topped to  reclaim  it,  or  revoke  the  dedication,  to  the  injury  of 
those  who  have  acquired  rights  in  refeorence  to  it,  in  good  faith, 
depending  upon  its  enjoyment:  Bex  v.  Ltoyd,  1  Camp.  260; 
Lade  v.  Shepherd,  2  Stra.  1004;  Stafford  v.  Goyney,  7  Bam.  & 
Cress.  257. 

No  particular  ceremony  is  required  to  make  a  dedication,  nor 
is  any  time  prescribed  by  law  as  essential  to  securing  the  en- 
joyment. Dedications  of  land  may  be  presumed  from  facts  and 
circumstances  proved;  and  so  may  the  assent  of  the  owner  of 
the  land,  and  the  acceptance  by  the  public:  Jarvia  v.  Dean^  3 
Bing.  447;  Bex  v.  Barr,  4  Camp.  16.  In  Cincimiaii  v.  While,  6 
Pet.  431,  the  doctrine  of  dedication  was  examined  by  Mr.  Jus- 
tice Thompson,  and  treated  sa  not  a  novel  doctrine  in  the  com- 
mon law  in  this  country:  Hcibbs  v.  Lowell,  19  Pick.  405  [31  Am. 
Dec.  145];  Wrighi  v.  Takey,  3  Cush.  290;  FearmU  v.  Post,  20 
Wend.  Ill;  Post  v.  PearsaU,  22  Id.  425;  Dvoinel  v.  Barnard,  28 
Me.  564  [48  Am.  Dec.  507]. 

The  instruction  '*  that  tiie  owners  of  the  land  might  dedicate 
it  by  their  acts  or  declarations  to  the  public  use  for  a  way  or 
road"  is  not  objectionable.  It  is  not  essential  that  the  act  of 
dedication  should  be  proved,  but  the  fact  must  be  established 
by  competent  evidence.  The  declarations  as  well  as  the  acts  of 
the  owner  may  be  evidence  of  the  fact,  and  the  best  evidence  of 
his  intention  to  make  the  appropriation  of  his  land  to  public 
use. 

The  first  request  is  not  stated;  the  second  asks  for  instruo- 
tions  on  an  abstract  proposition  not  apparently  applicable  to  the 
case.    For  whether  the  ' '  words  '  to/  '  from/  or  '  by/  in  a  deed.** 
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ore  terms  of  ezdnsion  or  not,  does  not  seem  to  haTe  been  material 
to  the  issues  presented.  Whether  the  shop  was  oonstnicted 
on  the  '.^road  leading  toward  the  wharf/'  so  as  to  cause  the 
particular  damages  claimed,  or  upon  the  defendant's  land  not 
covered  by  the  road,  were  questions  of  fact,  which  might  be  re- 
Bolyed  in  the  same  manner,  upon  the  efidence  whether  the  road 
was  wholly  or  partially  excluded  from  the  premises  conveyed 
by  the  deed  of  William  Sprowl,  and  whether  the  premises  were 
bounded  by  the  road  to  a  greater  or  less  extent.  The  jury  had 
received  sufficient  instructions  to  enable  them  to  ascertain  and 
determine  the  direction  and  location  of  the  road,  and  the  bounds 
of  the  premises  conveyed,  whether  on  or  near  to  it,  and  the 
denial  of  this  request  was  not  erroneous. 

The  third  request  assumes  that  the  plaintiff's  right  to  the 
road  referred  to  accrued  to  him  by  way  of  estoppel  only,  and 
that  if  the  road  was  unobstructed  at  a  particular  point  at  the 
time  of  the  alleged  obstruction,  then  the  action  coidd  not  be 
maintained.  But  the  court  could  not  have  instructed  the  jury, 
as  a  matter  of  law,  that  the  plaintiff's  right  thus  accrued,  or 
that  the  road  did  not  lie  contiguous  to  the  whole  length  of  his 
lot  on  the  southern  side,  at  the  date  of  the  conveyance  of  Will* 
iam  Sprowl,  under  whom  the  parties  now  claim.  If  the  road 
as  established  before  that  time  was  then  contiguous,  it  coidd 
not  have  been  changed  afterwards  but  by  competent  authority. 
Neither  the  grantor  nor  the  defendant  was  competent  to  altei 
the  location,  or  to  limit  the  estoppel  by  change  or  substitution, 
after  the  conveyance^ 

The  fourth  request  was  properly  refused.  The  presiding 
judge  could  not  have  stated  that  the  word  "  road,"  as  used  in  the 
deed  of  Sprowl,  denoted  only  a  right  of  way  over  his  other 
lands,  ''  for  the  same  purposes  for  which  it  was  used  by  the 
grantor  at  the  time  of  the  eonreyance,"  without  assuming  the 
province  of  the  juiy.  Nor  could  he  have  instructed  them  that 
the  language  of  the  deed,  by  legal  construction,  sufficiently  in- 
dicated that  "  a  road  leading  towards  the  wharf  "  was  a  **  wharf 
road,"  if  such  a  road  has  any  peculiar  properties  or  uses,  as  the 
request  seems  to  indicate^  The  langiiage  would  be  alike  ap- 
plicable to  a  prirate  way,  a  town  way,  or  a  publie  highway. 
The  last  paragraphs  of  this  request  embrace  propositionB  already 
sufficiently  noticed. 

The  fifth  request  is  not  stated  in  the  report;  and  the  sixth 
embraces  points  upon  which  sufficient  instructions  were  given. 
It  does  not  appear  that  the  doctrines  of  prescription,  or  rights 
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acquired  by  adyene  poBaeesion  or  ase,  were  applicable  or  mate- 
rial as  the  oaee  was  presented  to  the  juiy. 

The  eeyenth  request  was  granted*  and  the  juiy  were  insiracted 
accordingly,  "that  a  right  to  pass  and  repass  over  the  defend- 
ant's open  land  around  the  south  side  and  west  end  of  the 
plaintiff's  farick  building,  as  alleged  in  his  writ,  could  not  haya 
been  acquired  by  dedication/' 

The  response  to  the  eighth  request  in  the  instructions  given 
on  the  subject  of  dedication  was  sufficient,  and  is  satisbctoiy. 
The  ninth  request  is  omitted  in  the  report,  and  the  tenth  was 
answered  by  the  instructions  previously'giyen. 

The  plaintiff  could  recover  damages  to  the  date  of  his  writ 
only,  in  accordance  with  his  claim  and  the  instructions  given, 
and  his  exceptions  must  be  overruled. 

Judgment  on  the  verdict. 

Tbnust,  Biob,  and  Apflbtov,  JJ.,  concurred* 


Pbopbiitt  or  iNSTBuonomi  Oivxn,  if  not  PaiBumD  sr  Monoir,  is  ool 
intheosie:  Britt  ▼.  ily^ett,  52  Am.  Dea  282. 

RBPcaAL  TO  Oivs  Abstract  Tswamcnxan  n  hot  Bbbob:  Siemmmm'§ 
UdT9  ▼.  MeRmry,  51  Am.  Dea  102;  CrubHfer  v.  Wdeh,  45  Id.  585^  and 
note. 

E^UBUO  NuouiiGS,  BiOBT  or  Pbivats  Fabtt  to  lliiiiT4ai  AcTioir  vqbs 
See  Sietmm  ▼.  Fetxonf  81  Am.  Deo.  123,  and  DOte  difooasing  this  aabjeot  at 
length;  Law  ▼.  Knwium,4S  Id.  100;  McmU  Vemonr.  Dummeket,  54  IcL 407} 
FHnk  ▼.  Lawreneet  50  Id.  274. 

AcnoK  Libs  vor  Spboial  Damaob  ibom  OBSTBircnov  or  Pubuo  Hioh- 
WAT:  Thaiftr  ▼.  Botton,  81  Am.  Dea  157;  bat  aee  tbe  note  to  JToffAcv  v. 
iVbfftm,  28  Id.  300. 

Dbdicatxon,  What  OoNsriTOTBS.— Thia  rabjeot  ia  diaooaMd  at  length  m 
the  note  to  8taU  ▼.  Trasky  27  Am.  Deo.  554;  aee  alao  Ihrinel  ▼.  Banuudt  48 
Id.  507;  CMlfrey  y^.CfUy  qf  Alton,  52  Id.  476;  Staeey  ▼.  JftOer,  55  Id.  112. 
The  principal  caae  was  cited  in  ffofden  ▼.  InkahUamU  qf  AtUebanmgk,  7  Gray. 
344,  to  the  point  that  a  way  by  dedication  is  a  way  ovsr  land  which  the  owner 
has  dedicated  to  the  nse  of  the  pnUic  for  a  way. 

Bights  and  Rbkbdibs  or  Pbbson  ovbb  whobb  Labd  Highway  has 
BBEN  Estabushkd. — ^This  sabject  is  discossed  at  length  in  the  note  to  Moff- 
hew  y.  Norton^  28  Am.  Dec  800. 

Damagbs  for  Injuribs  to  Highway  hot  Coswvsmd  to  Thobb  Aooru- 
EKG  AT  Datb  or  Writ,  whbn:  See  Trap  v.  CAetUrv  JR.  B,  Cnw,  55  Am.  Dee. 
177.  See  also  TAoyer  ▼.  i^roofap  49  Id.  474.  The  principal  case  waa  dted  o« 
the  pohit  aa  to  tbe  measure  of  damages^  in  Wanmr  v.  Amou,  8  Gny,  402L 
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Whxsb  vxithbs  Fraui>,  Mi8takb»  hob  SmiFBiBB  18  Pbotxd,  »  oourt  of 
equity  will  Dot  interfere  to  retorm  ad  agreeoient  or  a  deed  wheD  It  le 
each  M  the  parties  dedgaed  it  Id  be. 

GdNTSNTioirAL  Tbust  can  not  bb  Sbt  up  on  Special  Pabol  Aobbbmbnv 
incooiietent  with  the  terms  of  the  deed. 

Afpbal  from  a  decree  of  the  court  of  chancery.  James  Ship- 
ley, through  the  agency  of  Thomas  Lister,  purchased  a  bill  of 
lumber  from  Hugh  McElderry.  In  order  to  secure  the  payment 
of  the  same,  Shipley  agreed  to  mortgage  to  McElderry,  through 
Lister,  a  piece  of  real  estate,  the  mortgage  to  be  void  on  pay- 
ment of  one  thousand  two  hundred  dollars  by  Shipley  to  Lister, 
with  interest  from  the  date  of  the  deed,  on  or  before  a  certain 
date.  Shipley  was  not  indebted  to  Lister,  but  the  mortgage 
was  made  to  secure  the  plaintiff's  debt  The  property  was 
levied  on  and  sold  at  public  sale  to  satisfy  a  judgment  of  C.  S. 
Worthington;  whereupon.  Lister  claimed  the  mortgage  as  his 
own,  although  he  had  made  an  assignment  previously  to  Mc- 
Elderry. The  latter  entered  suit  for  possession,  and  Shipley, 
in  his  answer,  admitted  the  allegations,  but  Worthington  alleged 
that  the  mortgage  was  made  with  the  intention  to  defraud  the 
plaintiff  in  the  judgment  suit,  and  that  it  was  also  made  when 
the  mortgagor  was  insolvent  The  bill  was  dismissed  witii  costs, 
and  an  appeal  was  taken. 

Beverdy  Johnvm^  sen.,  and  Beverdy  Johmaon^jun,^  for  the  a^^ 
pellant 

l\fion  and  Ndaon^  for  the  appellee* 

1M 
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Bj  Court,  TtxcK,  J.  The  object  of  the  present  bill  is  to  obtain 
a  decree  for  the  sale  of  the  property  therein  mentioned,  for  the 
purpose  of  paying  a  debt  alleged  to  be  due  to  the  appellant  by 
the  defendant  Shipley.  It  is  said  that  this  can  be  effected  in 
one  of  three  modes:  either  by  considering  the  property  as 
charged  with  a  trust  for  the  benefit  of  the  complainant  to  the 
extent  of  his  claim;  or  by  reforming  the  mortgage  from  Shipley 
to  Lister,  and  his  assignment  thereof  to  the  appellant,  so  as  to 
give  to  them  an  effect  contrary  to  their  apparent  intent;  or  by 
foreclosing  these  instruments  for  the  use  of  the  complainant  as 
assignee. 

Whatever  may  be  the  doctrine  elsewhere,  as  shown  by  the 
cases  referred  to  in  the  argument,  we  consider  the  law  to  be 
well  settled  in  Maryland  that  parol  evidence  is  inadmissible,  in 
a  case  like  the  present,  to  contradict,  add  to,  or  vary  the  terms 
of  a  written  instrument;  and  although  a  court  of  chanceiy  will, 
upon  proof  of  fraud,  mistake,  or  surprise,  raise  an  equity  by 
which  the  agreement  will  be  rectified  according  to  the  intent  of 
the  parties,  it  will  not  interfere  where  the  instrument  is  such  as 
the  parties  themselves  designed  it  to  be.  For  if  they  voluntarily 
choose  to  express  themselves  in  the  language  of  the  deed,  they 
must  be  bound  by  it:  Wesley  v.  Thomaa^  6  Har.  &  J.  24;  Wat- 
kins  V.  Stockeiiy,  Id.  435;  Bend  v.  Susqwehtmna  B.  C(K,Jd,  128 
[14  Am.  Dec.  261];  Earwood  v.  Jmes,  10  Gill  k  J.  404. 

The  mortgage  from  Shipley  to  Lister  professes  to  secure  a 
debt  from  the  former  to  the  latter  of  one  thousand  two  hun- 
dred dollars,  and  some  time  afterwards  Lister  assigned  this 
moiigage  to  the  complainant,  to  secure  a  debt  of  nine  himdred 
and  thirty-six  dollars  and  thirty-four  cents,  for  which,  as  the 
assignment  states,  he  had  passed  his  note  to  the  complainant. 
The  amount  here  mentioned  is  the  precise  sum  alleged  to  be  due 
by  Shipley  to  McEldeny.  These  exhibits  appear  in  the  reeord. 
The  bill  as  amended  states:  "And  your  orator  further  avers  and 
charges,  that  notwithstanding  the  said  assignment  of  the  said 
leasehold  property  was  made  by  the  said  Shipley  to  said  Lister, 
with  the  express  agreement  and  understanding  between  said 
Lister  and  Shipley  and  your  orator,  at  and  before  the  execution 
of  the  said  agreement,  that  the  same  was  made  and  given  to  se^ 
cure  your  orator's  claims  against  said  Shipley,  as  hereinbefore 
recited,  yet  the  said  Lister  now  fraudulently  denies  that  the 
same  was  given  upon  said  agreement  and  understanding;  and 
with  a  view  to  defraud  your  orator,  is  attempting  to  deprive  hiiv 
of  the  benefit  which  it  wa&  the  object  of  the  said  aasigzmient  Ic 
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seoure  to  your  onto,  he»  the  sud  Lister^  allflgipg  and  daitning 
that  said  asaigiiment  was  made  and  given  for  his  sole  nee  and 
benefit  Yonr  orator  also  alleges  and  charges,  that  to  give  to 
said  Lister  or  to  any  other  person  than  your  orator  the  benefit 
of  said  assignment  would  be  a  gross  fraud  upon  your  orator, 
and  upon  the  agreement  under  which  said  assignment  was  exe- 
cuted by  said  Shipley." 

The  appellant  offers  to  show,  by  parol  proof,  not  that  these 
instruments  are  not  in  terms  what  the  parties  to  them  intended 
that  they  should  be  at  the  time  they  were  executed,  but  that  an 
agreement  was  entered  into  by  them  at  and  before  that  time 
that  lister  should  hold  the  property  as  a  security  for  the  com- 
plainant's claims,  and  that  he  fraudulently  denies  the  true  char- 
acter and  purpose  of  the  mortgage  and  assignment;  and  on  this 
allegation  of  fraud  it  is  insisted  that  equity  should  grant 
relief. 

There  is  no  essential  difference  between  this  and  the  case  of 
Walhirui  v.  Siockett^  supra,  where  the  complainant  alleged  that  a 
deed  absolute  in  terms  was  designed  to  operate  as  a  mortgage,  and 
that  ihe  grantee,  in  fraud  of  a  parol  agreement  made  contempo- 
raneously with  the  deed,  refused  to  recognize  it  as  a  mortgage, 
but  claimed  the  property  as  his  own,  against  the  right  of  the 
grantor  to  redeem.  The  court  of  api>eals  said  (it  appearing 
that  the  deed  had  been  drawn  and  executed  as  the  parties  in- 
tended) that  the  complainant  was  not  entitled  to  change  the 
character  of  the  deed  by  parol  proof.  This  is  not  a  resulting  or 
implied  trust,  such  as  arises  where  a  party  buys  land  with  an- 
other's money  and  takes  the  deed  to  himself.  There,  upon  proof 
that  the  purchase  money  was  furnished  by  the  person  claiming 
the  land,  the  law  raises  the  trust  in  his  behalf  as  fully  as  if  it 
had  been  declared  at  the  time;  here  there  is  no  room  for  impli- 
cation. The  bill  shows  that  the  deed  and  assignment  were 
drawn  and  executed  according  to  the  intention  of  the  parties. 
The  complainant  seeks,  not  to  raise  an  equity  by  operation  of 
law,  but  to  set  up  a  conventional  trust  on  the  foundation  of  a 
special  parol  agreement,  contrary  to  the  provisions  of  the  statute 
of  frauds,  which  requires  that  trusts  in  relation  to  lands,  etc., 
shall  be  proved  and  manifested  by  some  writing  signed  by  the 
party  who  is  by  law  enabled  to  declare  such  trust:  Dorsey  v. 
Clarke,  4  Har.  &  J.  551;  Jmes  v.  SlvJbey,  5  Id.  872.  If  it  were 
alleged  and  proved  that  Lister  had  undertaken  to  procure 
security  for  McElderry,  by  a  lien  on  this  property,  and  that  in 
fraud  of  this  agreement,  or  by  mistake,  he  had  taken  the  deed 
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to  hizDaelf  9  the  oase  might  be  within  the  principle  of  ttie  Mazy- 
land  decisions. 

If  the  complainant  be  regarded  as  mere  assignee  of  ttie  mort> 
gage,  and  as  claiming  as  such,  he  can  not  saooeed  on  the  present 
reoord/ because  the  pleadings  do  not  present  his  claim  in  that 
aspect. 

We  do  not  consider  the  case  as  within  the  sixth  section  of  the 
act  of  1832,  c.  802.  If  the  record  were  remanded,  and  the  bill 
amended  so  as  to  present  a  case  upon  either  of  the  hypotheses 
suggested  in  argument,  it  would,  as  amended,  be  so  repugnant 
and  inconsistent  in  its  scToral  parts  as  perhaps  to  defeat  the 
complainant's  recovery  altogether:  Mitf.  PI.  885;  Cresy  t. 
Bevan,  13  Sim.  354.  To  enable  the  complEunant  to  proceed  de 
novo,  as  he  may  be  advised,  we  shall  reverse  the  decree  of  the 
chancellor  dismissing  the  bill,  and  sign  a  decree  ^iflTniaaing  it 
without  prejudice.  The  costs  to  be  paid  by  the  appellant: 
SteuHiri  V.  SUme,  8  Gill  &  J.  510;  Oriffith  v.  Frederick  Co.  Bank, 
6  Id.  446;  Emery  v.  Owings,  7  Gill,  500  [48  Am.  Deo.  580]. 

Decree  reversed,  and  bill  dismissed  without  prejudice. 


Whxn  Eqititt  wnx  Rbuxvs  AOADiffr  F&aud^  Mxstakx,  ob  Subpbisb: 
8ee  NorUm  v.  Maniem,  82  Am.  Doe.  182;  McNamgklem  v.  Partridge^  88  id. 
781;  Stone  v.  Hale,  62  Id.  185;  LeamU  v.  Paimer,  61  Id.  888,  and  notes  re. 
ferriiig  to  other  cases  in  this  series. 

Thb  PRINCIPAL  GASB  hss  been  followed  eztensiyely  in  the  oonrts  of  Mary. 
Uad,  sjid  has  been  reoognized  in  Showman  emd  Wife  ▼.  Miller,  6  Md.  485; 
Criee  ▼.  WUhet^  Ea^r,  26  Id.  670;  Kiddy.  Ctarsom  88 Id.  42;  /Hnwv.  Cta^ 
fJOe,  Adm'x,  44  Id.  57a 


Keeneb  v.  Habbod. 

(3  MASTLAin>,  83.] 

Whirs  Cohtract  is  Enterxd  ikto  bt  One  AmuMiire  to  Aor  as  Aosirr 
OP  Another  without  having  been  aathorized  to  make  the  oontnet,  each 
pretended  agent  is  personally  responsible  in  the  precise  terms  of  the  con- 
tract. 

Principal  is  not  Bound  bt  Agent's  Act  unless  the  same  was  done  in 
performance  of  hii  delegated  power. 

BxAL  Estate  Agent  is  not  Entitled  to  Cqmfbnbatiov  iob  Mbbblt 
Introducing  Vendee  to  Vendor,  nnless  his  oharaoter  as  such  agent 
disclosed  at  the  time  of  the  contract. 


Afpial  from  Baltimore  county  court.  J.  J.  Hanod  and  B. 
H.  Brooke  instituted  suit  against  Christian  Keener  to  reooTer  a 
sum  of  money  claimed  as  compensation  due  them  for  their 
agency  in  effecting  a  sale  of  real  estate.    A  yerdict  was  rendered 
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for  the  plaintiflBeiy  and  Keener  appealed.    The  other  faots.  axe 
stated  in  the  opinion. 


Damd  Stewart  ^  for  the 

F.  K.  Howard  and  Campbell^  for  the  defendant. 

By  Conrty  Tdck»  J.  This  action  was  instituted  by  the  appel- 
lees to  reooTer  compensation  for  services  rendered  in  procuring 
a  purchaser  of  a  certain  lot  in  the  city  of  Baltimore,  which  the 
appellant  was  authorized  to  sell  on  commission,  as  agent  for  the 
owners  in  Philadelphia.  It  appears  that  after  the  property  had 
been  a  long  time  in  market,  the  appellees  offered  to  f urniah  a 
purchaser  to  the  appellant  if  he  would  pay  them  a  bonus  of 
five  hundred  dollars;  and  that  after  several  interviews  on  the 
subject,  the  appellant  agreed  with  the  agent  of  the  appellees 
'*  that  he  would  pay  them  three  hundred  and  fifty  dollars  when 
the  names  of  the  persons  intending  to  purchase  should  be  dis- 
closed to  him,"  which  was  done,  and  the  property  afterward 
sold  to  them.  Several  prayers  were  submitted  by  the  defendant 
below,  all  of  which  were  rejected,  except  the  first,  which  was 
granted  with  a  modification. 

The  view  which  we  have  taken  of  the  case  disposes  of  the 
second  and  third  prayers  in  the  bill  of  exceptions,  which  are 
predicated  on  the  supposition  that  the  appellant  entered  into 
this  agreement  as  agent  for  the  owners,  and  that  tbqr  alone  are 
responsible  to  the  plaintiffs. 

To  bind  the  principal,  the  act  must  be  done  in  the  exercise 
and  within  the  limits  of  the  power  delegated;  and  whenever  a 
party  undertakes  to  do  an  act  as  the  agent  of  another,  if  he 
does  not  possess  any  authority  therefor  from  the  principal,  or 
exceeds  his  powers,  he  will  be  personally  responsible  to  the  per- 
son with  whom  he  is  dealing:  Stoiy  on  Agency,  sees.  261,  264. 
Keener  was  employed  to  sell  this  property,  but  it  nowhere  ap- 
pears that  he  had  any  authority  to  employ,  in  the  name  of  the 
owners,  any  person  to  assist  him  in  making  the  sale,  or  to  procure 
a  purchaser.  If  a  man  chaiged  to  render  a  particular  service 
engages  another  to  aid  him,  it  by  no  means  follows  that  he  can 
do  so  at  the  expense  of  his  employers  without  their  consent. 
His  own  letter,  set  out  in  the  record,  shows  that  he  had  no  au- 
thority so  to  charge  the  owners,  and  that  he  expected  to  com- 
pensate the  plaintiffs  by  dividing  his  own  commission  with 
them.  If  he  entered  into  the  agreement  in  confidence  that  his 
principals  would  sanction  it,  he  might  have  made  his  liafailitj 
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depend  on  Cheir  aoqnieecenoe.    ThiB,  however,  was  not  done, 

and  he  must  meet  the  consequences. 

Regarding  this  as  a  personal  liability  of  the  appellant^  we 
proceed  to  inquire  whether  the  facts  presented  bj  the  record 
entitled  the  plaintiffs  to  recover. 

We  do  not  agree  with  the  counsel  for  the  appellees,  that  thej 
would  Lave  earned  their  reward,  by  merely  disclosing  the 
names  of  the  persons  who  ultimately  purchased  the  property, 
as  a  secret  of  their  business  as  properly  agents,  if  a  sale  hcid 
not  been  effected.  We  understand  the  rule  to  be  this  (in  the 
absence  of  proof  of  usage),  that  the  mere  fact  of  the  agent 
having  introduced  the  purchaser  to  the  seller,  or  disclosed 
names  by  which  they  came  together  to  treat,  vrill  not  entitle 
him  to  compensation;  but  if  it  appears  that  such  introduction 
or  disclosure  was  the  foundation  on  which  the  negotiation  was 
begun  and  conducted,  and  the  sale  made,  the  parties  can  not 
afterwards,  by  agreement  between  themselves,  withdraw  the 
matter  from  the  agent's  hands  so  as  to  deprive  In'm  of  his  com* 
mission:  Russell  on  Factors  and  Brokers,  48  Law  Lib.  160; 
Wilkinson  y.  Martin,  84  Eng.  Com.  L.  267.  The  legal  import 
of  an  agreement  to  procure  a  purchaser  binds  the  party  to 
name  a  person  who  ultimately  buys  the  property:  Murray  v. 
Currie,  82  Id.  641.  It  appears  that  immediately  after  the 
names  of  Barnes  and  Abbott  were  disclosed,  a  negotiation  was 
opened  between  them  and  Keener,  and  a  contract  concluded  for 
the  sale  of  the  property,  reserving  for  the  approval  of  the  own- 
ers the  sufficiency  of  the  securities  they  were  to  offer.  These 
being  rejected,  others  were  proposed,  and  finally  an  arrange- 
ment and  sale  were  concluded  between  the  owners  and  pur- 
chasers, on  the  terms  substantially  of  the  contract  that  they  had 
entered  into  with  Keener.  It  is  insisted  on  the  part  of  the  ap- 
pellant, that  the  agreement  was  to  furnish  him  with  a  purchaser, 
and  that  as  the  sale  was  finally  made  by  the  owners  themselves, 
he  is  discharged,  and  justly  so,  because  not  having  made  the 
sale  himself,  he  can  not  demand  compensation  from  his  princi- 
pals. This  question  of  liability,  as  between  Keener  and  the 
owners,  may  be  brought  vnthin  the  principle  of  the  cases  to 
which  we  have  referred,  if  he  has  done  nothing  to  prevent  it. 
He  was  the  person  who  brought  the  owners  and  the  purchasers 
together,  upon  information  derived  from  the  plainti&.  It  can 
make  no  difference  to  the  owners  how  he  found  the  purchaser, 
or  that  the  final  arrangement  was  completed  by  them.  They 
would  be  equally  liable  to  him  for  commission,  unless  he  has 
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f  otf  died  his  claim  thereto  by  some  act  authoriang  his  princi- 
pals to  withdraw  the  negotiation  from  his  hands,  and  taika 
charge  of  it  themaelyes.  We  see  nothing,  however,  in  the 
record  to  warrant  such  an  inference.  He  made  the  contract 
substantially  on  which  the  sale  was  made.  The  only  cause  of 
delay,  in  the  first  instance,  being  the  rejection  by  the  owners 
of  the  proifered  securities,  a  matter  with  which  Keener  had  no 
concern,  having  referred  it  to  his  principals.  * 

The  court  were  right  in  refusing  the  fourth  prayer.  It  denied 
the  plaintiJST's  right  to  recover  '*even  if  they  found  the  pur- 
chasers, unless  the  plaintiffs  made  the  sale  to  them."  The  un- 
dertaldng  of  the  plaintiffs  was,  not  to  negotiate  as  to  the  terms 
of  sale  and  conclude  the  business,  but  merely  to  name  a  person 
who  should  buy  the  property.  The  appellimt  was  not  entitled 
to  the  fifth  instruction  asked  by  him.  Barnes,  one  of  the  piu<- 
chasers,  proved  that  he  expressly  refused  to  rescind  the  first 
contract,  although  Keener  had  again  and  again  invited  other 
proposals  from  him;  and  that  they  finally  entered  into  a  new 
one,  which  the  purchasers  thought  more  advantageous  to  them- 
selves, but  which  the  owners  afterwards  disavow  as  having 
been  made  by  Keener  without  authority.  The  appellant  could 
not  claim  that  the  contract  was  terminated  while  the  owners 
and  the  vendees  were  negotiating  as  to  the  securites;  that  being 
the  only  point  on  which  they  differed,  and  one  which  Keener 
himself  had  reserved  for  the  decision  of  his  principals;  and 
more  especially  as  the  vendees  were  offering  all  the  while  to  in- 
crease the  securities  to  the  satisfaction  of  the  other  parties. 
The  &cts  stated  as  the  groundwork  of  the  prayer  amounted  to 
nothing  more  than  an  offer  on  the  part  of  Keener  to  break  off 
the  treaty  if  the  securities  first  offered  should  be  declined  by 
the  owners.  According  to  the  prayer,  the  plaintiffs*  right  to 
recover  was  made  to  depend  on  the  contract  of  sale  being  com- 
pleted upon  the  first  proposal,  although  the  vendees  were  will- 
ing and  offered  to  continue  the  negotiation:  thus  allowing  the 
defendant  to  defeat  the  plaintiffs'  claim  by  refusing  to  negotiate 
with  the  very  persons  whom  they  had  named  as  purchasers. 
We  see  no  justice  in  this  view  of  the  case.  Where  a  party 
names  a  purchaser,  his  right  to  compensation  depends  on  a  suc- 
cessful treaiy,  and  the  vendor  must  deal  with  the  party  named 
in  good  faith,  and  afford  him  a  reasonable  opportuniiy  to  com- 
plete the  purchase.  If  the  first  offiar  be  rejected  and  anothet 
proposed,  it  should  at  least  be  considered.    The  parlgr  naming 
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the  purchaser  does  not  stipulate  that  his  first  proposal  shall  be 
such  a  one  as  the  vendor  will  accept. 

The  court  granted  the  first  prayer  of  the  defendant;  but  an* 
nexed  a  modification,  to  which  his  counsel  objects,  on  the 
ground  that  it  is  inconsistent  with  the  prayer,  and  because  the 
court  had  no  power,  of  its  own  accord,  to  grant  the  additional 
instruction.  He  can  not  complain  that  his  own  prayer  was 
granted.  The  question  is  whether  he  was  injured  by  the  instruc- 
tion as  given,  that  is  to  say,  by  the  prayer  and  the  modifica- 
tion, taken  together.  The  court  told  the  jury  that  if  they  found 
from  the  evidence  that  the  sale  was  finally  made  between  the 
owners  and  vendees  in  person,  the  plaintiffs  could  not  claim 
compensation  as  for  services  rendered  in  furnishing  the  pur- 
chasers. But  to  this  view  of  the  case  they  added  another  hy- 
pothesis, warranted  by  the  evidence,  and  which,  if  believed  by 
the  jury,  entitled  the  plaintiffs  to  recover,  and  instructed  the 
jury  accordingly.  This  addition  to  the  prayer  presented  the 
law  of  the  case  substantially  according  to  the  views  entertained 
by  this  court.  If  there  was  any  error  in  the  entire  instruction 
as  given,  it  consisted  in  conceding  to  the  appellant  more  than 
the  facts  of  the  case  justified.  But  of  this  he  can  not  complain. 
The  court,  by  granting  his  prayer,  which  was  part  of  the  in- 
struction, subjected  the  plaintiffs  to  the  risk  of  a  verdict  against 
them,  on  the  ground  that  the  vendors  and  vendees  themselves 
had  finally  arranged  the  business,  when  the  proof  showed  that 
they  were  brought  together,  and  the  sale  ultimately  made,  by 
means  of  the  agreement  between  the  parties  to  this  suit,  by 
which  the  plaintiffs  had  become  entitled  to  their  compensation. 
And  the  last  proviso  of  the  modification  places  the  plainti£b 
right  to  recover,  among  other  facts,  on  the  defendant's  not 
having  disclosed  the  names  of  his  principals  at  the  time  of  the 
agreement,  whereas,  for  the  reasons  before  stated,  he  was  re- 
sponsible to  the  plaintiffs  whether  he  gave  the  names  of  the 
owners  or  not. 

In  Hall  V.  HaU,  6  Oill  &  J.  899, 404;  Whitefard  v.  Burckmyer, 
1  Gill,  144  [89  Am.  Dec.  640] ;  Earriwm  v.  Mayor  etc.  o/BaUimore, 
Id.  280,  prayers  were  granted  with  modifications.  The  court  of 
appeals  reversed  the  ruling  of  the  court  below,  in  the  first  and  last 
cases  referred  to,  not  because  the  court  had  no  right  of  its  own 
motion  to  add  a  qualification  to  the  prayer,  but  for  error  in  that 
part  of  the  instruction.  It  is  true  that  a  party  can  not  control 
or  modify  the  hypothesis  of  the  prayer  offered  by  his  adversary: 
Whiiefard  v.  Burckmyer,  mipra;  but  it  does  not  follow  that  the 
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court  may  not  do  00.  However,  as  a  general  rule,  it  may  be 
proper  to  grant  or  refuse  prayers  in  the  terms  in  which  they  are 
presented;  the  court  may  reject  them  all,  and  instruct  the  jury 
in  their  own  words,  or  grant  the  prayers  with  such  explanations 
or  qualifications  as  may  be  necessary  to  a  proper  understanding 
of  the  law  of  the  case:  Hall  v.  ffaU,  supra;  MuttuU  Safety  Ins. 
Co.  T.  Cohen,  3  Oill,  481  [43  Am.  Dec.  341]. 

According  to  our  view  of  the  instruction  as  given,  it  is  imma- 
terial whether  the  prayer  and  the  modification  were  inconsistent, 
as  urged  by  the  appellant's  counsel,  or  not.  For  any  such  error 
in  the  ruling  of  the  court  the  plaintifis  might  have  complained; 
but  the  defendant  can  not.  In  the  cases  referred  to  on  this 
point.  Halt  y.  HaU,  WhUefard  t.  Burckmyer,  Harrison  y.  BaUir 
more,  supra,  it  was  held  by  this  court  that  the  appellants  were 
entitled  to  the  instructions  which  they  asked,  and  that  the  court 
below  erred  in  anneadng  qualification  which  destroyed  the  eifect 
of  the  prayers  as  made.  But  in  this  case,  the  appellant  was 
not  entitled  to  the  gratification  of  his  own  prayer.  The  modi- 
fication, except  as  to  the  last  proyiso,  was  in  accordance  with 
the  law  of  the  case;  and  the  entire  instruction  haying  placed  the 
defense  on  more  fayorable  grounds  than  the  appellant  could 
haye  required, he  can  not  claim  areyersal  of  the  judgment:  Bos^ 
ley  y.  Chesapeake  Ins.  Co.,  8  Gill  &  J.  472  [22  Am.  Dec.  887]; 
Union  Bank  y.  Phmiertf  Bank,  9  Id.  461. 

Judgment  a£Sxmed. 

LiABiLiTT  ov  AoxRT.— Agent  is  penooally  liable  unlees  he  showe  aothor- 
Ity  to  bind  principal:  CfiUaspie  v.  YTewon,  81  Am.  Dec  715;  PUnum  ▼.  KftU- 
ner,  33  Id.  469;  Wood  v.  Ooodridge,  52  Id.  771. 

Principal  is  Onlt  Liaslb  fob  Acts  of  Agent  when  the  aame  have 
been  done  within  the  scope  of  his  authority:  Wood  ▼.  Ooodridgt,  52  Am, 
Deo.  771;  Brown  ▼.  Johnion,  51  Id.  118;  Ooodloe  v.  Oodley,  Id.  159. 

Thx  r&mciPAL  oabi  was  followed  in  Beaie  v.  Cresswell,  3  Md.  201;  Oootet 
T.  SoiigtUm,  5  Id.  133;  ffiggi$u  r.  CarlUm,  28  Id.  139;  Kimberie^  r.  Bender- 
29  Id.  515. 


Eyleb  t;.  Gbabbs. 

(S  UucnuMD,  197.] 

Jvooiunra  DmmmsQ  Sale  of  Bxal  Bbeati  on  Vmxwxak^n  JdEK,  fhers 
being  BO  ayerment  of  insolvency  or  a  want  of  other  property,  Is  erro- 
neons. 

&BOOBD  Of  FoBicxB  FlBOGBEDiiro  IN  Equitt  18  KOT  Adkibbible  in  evi- 
denoe  unless  the  same  is  certified  under  the  seal  of  the  olerk  of  the  oonrti 
er  proved  nnder  a  commission.  ^ 
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AnsAXi  from  Frederick  ooanlgr  eoort  F.  Onbbs  and  ^rifo 
sold  and  oonyejed  the  lands  in  eonirofemj  to  John  JSjlet  for 
six  thousand  dollars.  Part  of  this  amount  was  paid  in  eash, 
and  Eyler  gaye  his  notes  for  the  balanoe.  Suit  was  brought  on 
these  notes  by  Czabbs,  and  a  jodgment  recoyered.  "While  the 
soit  was  in  progress,  Czabbs  filed  a  bill  against  ISyler  to  enforce 
his  equitable  lien  for  the  balance  due,  in  which  he  alleged  that 
E^ler  had  ayoided  ser?ice  of  the  writ  on  the  notes  held  bj 
Crabbs.  An  interlocutoty  decree  was  passed,  testimony  taken 
in  support  of  the  bill,  and  a  decree  made  ordering  a  sale  of  the 
property.  Soon  after  the  snit  was  brought,  S^ler  conyeyed  the 
lands  to  Jonas  Matthews.  Crabbs  then  entered  suit  against 
Eyler  and  Matthews  to  set  aside  the  deed  from  Eyler  to  Mat* 
thews,  arresting  his  lien,  and  alleging  thai  the  latter  had  knowl- 
edge of  the  same.  Eyler  and  Matthews  set  up  a  general  denial. 
A  judgment  was  awajrded  in  fayor  of  Grabba,  and  d^endanta 
appealed. 

(/.  Nelsan,  for  the  appellants. 

B088  and  Palmer^  for  the  appellee. 

By  Ck>urt,  Lb  Qbind,  0.  J.  The  yiew  which  we  haye  taken  of 
this  case,  as  presented  by  the  record,  dispenses  with  the  neoes- 
mty  of  considering  some  of  the  points  made  in  the  argument  of 
counsel. 

The  bill  was  filed  for  the  double  purpose  of  annulling  the 
deed  executed  by  Eyler  to  Matthews,  and  of  enforcing,  as 
against  the  defendants,  an  alleged  lien  for  the  unpaid  purchase 
money  due  upon  a  sale  and  conyeyance  of  the  property  men- 
tioned in  the  deed  from  Eyler  to  Matthews. 

The  decree  pronounced  by  the  county  court  is  founded  en- 
tirely on  the  ground  that  the  yendor^s  lien  has  been  made  out 
against  both  of  the  defendants. 

To  sustain  such  a  decree,  it  is  necessary  it  should  appear  that 
either  Eyler  was  insolyent  or  that  the  complainant  had  exhausted 
all  his  other  remedies  before  he  filed  his  bill.  FraU  y.  Vanwi^, 
6  Gill  &  J.  496,  and  Bichardsm  y.  StiUmger,  12  Id.  477,  are 
sufficient  authority  for  this  doctrine. 

The  question  then  is.  Has  the  complainant  established  either 
of  these  propositions?  We  think  not.  The  complainant  does  not  ^ 
ayer  that  he  had  exhausted  his  remedies  against  Eyler  before  he 
filed  his  bill  against  both  of  the  defendants;  but  this  omission, 
since  the  act  of  1832,  would  not  prejudice  his  case  before  this 
eourt,  proyided  there  was  proof  to  show  the  fact^  no  exciytion 
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having  been  taken  to  the  Bnfficien<7'  of  the  aTennenta  of  the  bill 
in  the  court  below. 

But  as  the  case  is  presented  by  the  record,  there  is  no  proof 
of  either  of  the  essentials  to  the  sustentation  of  this  proceeding. 
It  is  true,  the  bill  refers  to  and  makes  an  exhibit  of  a  former 
proceeding  in  equiiy  against  Ejler,  but  the  record  of  that  suit 
is  not  proTen  under  the  commission,  nor  is  it  certified  to  under 
the  seal  of  the  clerk  of  the  court.  The  answers  of  the  defend- 
ants are  silent  in  regard  to  it,  and  this  silence  imposed  on  the 
complainant  the  obligation  to  establish  the  verity  of  the  record, 
and  this  he  has  failed  to  do:  Warfidd  v.  OambriU,  1  Oill  &  J. 
608. 

The  proof  of  the  insolvency  of  Eyler,  apart  from  the  proceed- 
ings in  equiiy  against  him,  it  is  contended,  is  to  be  discovered 
in  the  short  copy  of  fi.  fas,,  with  entry  of  nuUa  b(ma  thereon, 
to  be  found  in  the  record.  It  does  not  appear  when  or  how 
these  papers  were  introduced  into  the  case.  But  it  is  sup* 
posed  that  as  there  was  no  objection  urged  to  this  proof,  it  is 
too  late  now  to  interpose  any.  We  think  not;  to  such  a  case, 
the  act  of  1882  does  not  apply:  StocbeU  v.  Janes,  10  Gill  &  J. 
276.   • 

The  case,  without  affirming  or  reversing  the  decree  of  the 
eouniy  court,  will  be  remanded  for  further  proceedings;  but  as 
the  act  of  1832  makes  it  the  duty  of  this  court  to  express  its 
opinion  on  ihe  merits  of  the  cause  and  to  give  directions  to  the 
court  to  which  the  record  shall  be  remanded,  we  state,  that  had 
the  record  in  the  former  proceeding  been  duly  verified,  or  had 
the  evidence  of  returns  of  nidla  bona  to  the  writ  of  Jieri  faciaa 
been  properly  introduced  into  the  case,  we  should  have  felt 
bound  to  have  affirmed  the  decree  of  the  county  court,  there 
having  been  no  exception  taken  to  the  insnfficifln<sy  of  the  aver* 
ments  of  the  bill.- 

Entertaining  these  views,  we  deem  it  unnecessazy  to  advert 
to  the  other  questions  raised  in  the  cause,  satisfied  that  if  the 
deficiencies  alluded  to  be  supplied,  that  the  complainant  below 
will  secuTB  the  object  of  his  proceeding. 

Cause  remanded,  under  act  of  1832,  c  802,  for  further  pro- 
ceedings. 

Thb  rsnraiPAL  oasb  was  oitkd  in  Warmer  ▼.  Dcvet  dS  Md.  679,  to  the 
point  that  mere  abort  copies  of  judgments  confessed  by  the  husband,  bat 
not  proven  under  the  oommission,  and  whioh  had  been  filed  with  the  bill  as 
exhibits,  were  not  enffident  proof  of  the  husbaad's  indebtedneas  as  against  tiis 
rer  of  his  wifsL 
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AUTimiTICIA.TIOH  Of  TbAKSOBIFT  of  JUBOmNT,  WHBV  BVU>KIICB;  McRm 

▼.  Stohet,  37  Am.  Deo.  698;  3Jerriwether  v.  Oairvb^  27  Id.  060;  AdmmM  t. 
iMert  25  Id.  102;  WtBi  ▼.  McCoimeU,  Id.  191. 


BUEL  t;.  PUMFHBiST. 

[2  Hastioicd,  961.] 

PiAiimFV  IN  Action  ov  Trovkb  mat  Makk  Doiabd  bt  Aomht. 

No  Demand  and  Rstubal  asb  Nbcksart  nr  AonoN  ov  Tbotkb  whan 

there  has  been  a  tortioiu  taking  and  oonvenion;  otherwiee  if  the  poaMe- 

Bion  was  at  first  legal*  and  the  holding  afterwards  tortuma. 
Dmlabation  that  Pabty  "will  not  Dsuvib  thm  Gooob  to  Akt  PXft- 

80N  whatsoever/'  when  a  demand  has  been  made^  wiU  be  deemed  axe- 

fnsal,  and,  quoad  such  goods,  a  conTerrion. 

Appeal  from  Prince  Oeoxige's  counfy  ooorL  The  faote  axe 
•ufficiently  stated  in  the  opinion. 

Digges  and  Causing  for  the  appellant. 

Thomas  F.  Baurie^  for  the  appellee. 

By  Court,  Lb  Qband,  0.  J.  This  is  an  action  of  trover,  insti- 
tuted to  recover  the  value  of  a  negro  woman.  The  plaintiff,  after 
having  proved  property  in  the  woman,  proved  that  his  agent,  in 
August,  1847,  went  to  the  residence  of  the  defendant  with  an 
order  demanding  that  the  woman  should  be  delivered  to  him  as 
agent  of  the  pliuntiff;  that  the  defendant  said  at  first  that  the 
plaintiff  had  the  right  to  take  her  away  at  any  time,  but  after- 
wards (he  in  the  mean  time  having  had  a  conversation  with  his 
wife)  refused  to  deliver  her  up,  saying  that  if  he,  the  "  defendant, 
did  not  get  her,  she  should  never  be  of  service  to  Pumphrey 
(the  plaintiff)  or  any  one  else.''  It  also  appears  from  the  testi- 
mony at  the  time  of  the  presentation  of  the  order  of  the  plaintiff 
to  the  defendant,  the  agent  told  the  defendant  he  had  purchased 
the  woman  for  his  sister-in-law,  who  resided  in  Washington. 
It  also  was  given  in  evidence,  that  .some  days  after  the  inter- 
view of  the  agent  with  the  defendant,  the  plidntiff  went  to  the 
residence  of  the  defendant  to  get  the  woman,  but  that  she 
made  her  escape,  and  that  he  subsequently  advertised  her. 

On  this  state  of  facts,  the  defendant  presented  to  the  county 
court  four  prayers,  all  of  which  were  rejected,  and  it  is  from 
this  refusal  of  the  court  that  the  appeal  has  been  taken. 

The  first  and  third  prayers  are,  in  substance,  the  same,  and 
present  the  same  question.  They  ask  the  court  to  instruct  the 
jury,  that  although  they  may  find  a  demand  and  refusal,  yet  such 
demand  and  refusal  are  insufficient  if  the  jury  should  also  find 
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that  the  agent  repiesenied  himself  as  owner  of  the  womaiiy  and 
as  snch  was  dealt  with  by  the  defendant. 

It  appears  from  the  testimony  of  the  agent  that  he  carried 
with  him  an  order  of  the  plaintiff  to  the  defendant  to  deliyer  up 
the  woman,  and  from  the  testimony  of  the  witness  Burgess, 
that  ho  was  present  at  the  beginning  of  the  interview  between 
the  agent  and  defendant,  and  that  the  agent  handed  a  paper  to 
Ihe  defendant,  at  which  the  latter  looked.  It  is  clear  from  this 
eyidence  that  the  defendant  was  duly  notified,  in  writing,  of 
the  demand  of  the  plaintiff.  At  all  eyents,  these  circumstances 
were  sufficient  to  justify  the  juiy  in  finding  the  fact  of  a  demand 
by  and  on  behalf  of  the  plaintiff.  Whatever  may  have  been 
the  representations  of  the  agent,  it  is,  on  the  evidence,  beyond 
all  dispute  that,  in  point  of  &ct,  he  had  not  purchased  the 
woman. 

The  ground  on  which  the  defendant's  counsel  rest  these 
prayers  is,  that  the  demand  should  have  been  made  on  behalf 
of  tiie  plaintiff,  whereas,  they  insist  the  evidence  authorized  the 
juiy  in  finding  that  the  demand  was  made  on  behalf  of  the 
agent,  who  had  during  a  part  of  the  conversation  said  he  had 
purchased  the  woman  from  the  plaintiff. 

It  is  undoubtedly  true  that  if  the  bailor  sell  during  a  bail- 
ment, the  purchaser,  and  not  the  bailor,  is  the  pariy,  after  sale, 
to  demand  the  goods  of  the  bailee,  and  on  refusal  to  bring 
trover:  PhUipa  Y.Sobinwm,  4  Bing.  106;  S.  0.,  13  Eng.  Com. 
L.  422. 

But  it  is  equally  dear,  if  goods  be  sold  and  before  they  are 
delivered  they  come  into  possession  of  another,  who  refuses  on 
demand  to  ddiver  them  up  either  to  the  purchaser  or  seller,  that 
such  refusal,  or  a  rescinding  of  the  contract  of  sale,  will  enable 
the  vendor  to  maintain  trover:  PcUHgon  v.  Eobvnson,  5  Mau.  & 
Bel.  105. 

In  the  case  just  referred  to,  the  person  in  whose  possession 
the  goods  were  on  demand  informed  the  parties  ''  he  would  jiot 
deliver  the  goods  to  any  person  whatsoever,''  which,  in  this 
particular,  is  precisely  the  case  now  before  the  court.  And  in 
that  case  Lord  Ellenborough  said  that  after  such  a  declaration 
it  must  be  taken  that  the  defendant  meant  to  give  a  refusal  both 
to  seller  and  purchaser,  so  far  as  they  were  concerned,  and  re- 
sembled, therefore,  the  case  where  a  parly  declares  beforehand 
that  if  a  tender  is  made  to  him  he  will  not  accept  it,  which  dis- 
penses with  the  neoessiiy  of  a  formal  tender.  He  further  ob- 
served that  he  did  not  think  it  necessary  to  inquire  whether  the 
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deolanlaon  of  the  defendant  might  not  be  considered  as  a  oon- 
tinning  conyersion,  because  there  was  at  the  time  a  oonyersioii 
to  the  sereral  parties  then  interested  by  a  refnsal  to  gi^e  effect 
to  their  contract;  that  there  was  no  objection  to  the  title  of  the 
one  party  to  sell  and  of  the  other  to  purchase,  and  therefore, 
qiuMd  them,  the  refusal  amounted  to  a  conversion. 

This  being  so,  it  is  wholly  immaterial  whether  the  defendant 
believed  the  woman  still  to  be  the  properly  of  the  plaintiff  or  of 
the  agent  who  presented  the  order  for  her  delivery.  The  man- 
ner of  his  refusal,  to  use  the  language  of  the  case  we  have  last 
referred  to,  **  inured  for  all  purposes  to  the  one  party  and  the 
other."  We  concur  with  the  county  court  in  the  rejection  of 
these  prayers. 

The  fourth  prayer  is  disposed  of  by  the  same  reasoning,  for  it 
is  but  a  demurrer  to  the  sufficiency  of  the  evidence  to  establish 
a  conversion  of  the  property. 

The  third  prayer  rests  upon  the  ground  of  waiver,  which  is 
deduced  from  tiie  facts,  if  the  jury  should  find  them,  of  the 
plaintiff  after  the  demand  endeavoring  to  take  possession  of  the 
negro,  her  escape,  and  his  subsequently  o&ring  a  reward  for 
her  apprehension. 

We  have  already  said  that  the  refusal  of  the  defendant  was  a 
conversion  from  the  time  it  was  made. 

There  is  no  question  presented  to  us  in  regard  to  the  damages, 
and  therefore  the  case  of  Hewes  v.  Poribnan,  20  Pick.  90,  can 
have  no  bearing  on  the  matter  before  the  court.  In  that  case 
the  court  however  recognized  the  doctrine,  that  where  goods 
wrongfully  converted  are  afterwards  returned,  trover  will  still 
lie,  though  if  the  goods  were  returned  speedily  and  in  as  good 
plight  as  when  taken,  the  damages  would  be  merely  nomina}. 
The  prayer  makes  no  question  as  to  the  amount  of  damages,  but 
goes  to  defeat  the  right  of  action.  We  think  the  county  court 
did  right  in  rejecting  it. 

Judgment  affirmed. 

Dbmand  UNNicisaABT  TS  Tbovib,  when  tfaere  htm  been  en  Mtnal  oon« 
▼enion:  See  Hwuton  ▼.  Dyehet  83  Am.  Dec  ISO;  FoUm  v.  QUmon,  46  IcL 
885,  and  notes. 

Revusal  vo  Dslivxe  Pbopebtt  IB  Kvujmus  of  Comnmsiov:  Dewft  v. 
OdeU,  38  Am.  Deo.  628;  Thmnpmi^  v.  Bqh^  41  Id.  121;  JTomUm  v.  Hojfmm, 
Id.  767;  PaUee  ▼.  CHlmare,  45  Id.  885;  HMnok  v.  Wight.  85  Id.  607,  and 
notes. 

Thb  FKiNdFAL  0A8B  WAS  imovsD  fai  Skiumom  r.  Eaward  MntmA  BmM 
•R0r  iiiMddlion,  86  Md.  882. 
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19'ewoomeb  v.  Qbeil 

[I  KikBiLAiro,  197.] 

BiQBTB  OF  Husband  and  Wifb  in  Immoyablb  PBOPUtirr  Bblovoiho  to 
Etthxb  is  governed  by  the  law  of  the  plaoe  where  it  is  ritaated. 

In  Mabtland,  Tbansmutation  ntOM  Rkaltt  to  Pibsonaltt,  under  » 
oomminioners'  sale,  is  oopplete  when  the  sale  is  ratified  and  the  por^ 
chaser  has  complied  with  the  terms  of  it. 

DsBT  IS  NOT  Corpus  Capable  of  Local  Position,  consequently  it  attaches 
to  the  person  of  the  creditor,  though  its  payment  is  seoored  by  an  hy- 
pothecation upon  immovable  property. 

Rbnts  and  Incomb  of  Real  Estate  Bequeathed  to  Wobcan,  Who  Aftbb- 
WABDS  Mabbibs  and  dies  childless,  will  upon  her  death  go  to  her  broth- 
ers and  sisters  in  preference  to  her  husband. 

Appeal  from  Talbot  couniy  court.  Action  of  asgwmpmt^ 
brought  by  Nicholas  Orem,  legal  representatiYe  of  Maria  Orem, 
•  deceased,  against  David  0.  Newcomer.  The  foUowing  are  the 
facts:  William  Blunt,  of  Louisiana,  died  in  1833,  and  by  his 
will  directed  his  executors  to  keep  his  estates,  real  and  personal, 
together  for  three  years,  and  then  sell  and  dispose  of  the  same. 
In  1837  his  estate  was  sold  by  order  of  a  parish  judge  of  that 
state  for  three  hundred  and  nineiy-three  thousand  dollars. 
After  payment  of  the  debts,  legacies,  etc.,  the  part  which  went 
to  the  parties  entitled  to  the  succession  was  one  hundred  and 
thirty-one  thousand  dollars — of  which  amount  Maria  Orem, 
plaintiff's  wife,  was  entitled  to  eighteen  thousand  seyen  hun- 
dred and  fourteen  dollars.  The  mortgage,  given  to  secure  a 
part  of  the  notes  for  the  purchase  money  at  the  sale  was  fore- 
closed, and  the  property  bought  in  by  the  defendant  for  the 
heirs  of  the  testator,  including  the  plaintiff's  wife,  the  plaintiff 
taking  no  interest  or  estate  in  the  property  so  purchased.  It  so 
remained,  the  parties  interested,  including  plaintiff's  wife,  re- 
ceiving their  respective  portions  of  the  rents  up  to  her  death,  in 
1844.  Another  mortgage,  given  to  secure  the  other  portion  of 
the  notes  for  the  purchase  money,  was  not  foreclosed  until 
1846,  after  the  death  of  the  plaintiff's  wife.  Plaintiff  brought 
his  suit  to  recover  two  thousand  five  hundred  and  seventy-two 
dollars  and  thirty-eight  cents,  alleged  to  be  due  as  his  deceased 
wife's  share  of  the  rents  arising  from  the  estate  after  her  death, 
and  which  had  not  been  paid  to  him  as  her  legal  representative. 
The  court  rendered  a  pro  forma  judgment  in  favor  of  the  plaintiff 
for  twenty  thousand  dollars,  besides  the  damages  alleged  in 
the  declaration,  and  costs.    Defendant  appealed. 

NelRon^  for  the  plaintiff. 
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McLean  and  Alexander^  for  the  defendant. 

By  Courty  Tuck,  J.  It  is  a  material  fact  in  this  cause  that 
the  appellee  and  his  wife  were  married,  and  always  resided  in 
Maryland,  as  his  rights,  in  a  great  degree,  depend  on  the  law 
of  their  domicile.  A  statement  of  the  principles  applicable  to 
such  questions  will  serve  to  guide  us  in  tracing  and  defining 
the  interests  of  Mrs.  Orem  in  WillianT  Blunt's  estate,  down  to 
the  commencement  of  this  suit.  "  Where  there  is  no  express 
marriage  contract,  the  law  of  the  matrimonial  domicile  will 
govern  as  to  all  the  rights  of  the  x)arties  to  their  present  prop- 
erty in  that  place,  and  as  to  all  personal  property  everywhere, 
upon  the  principle  that  movables  have  no  sUus^  and  that  they 
accompany  the  person.  As  to  immovable  property,  the  law  rei 
tsUcB  will  prevail.  Where  there  is  no  change  of  domicile,  the 
fiame  rule  will  apply  to  future  acquisitions,  as  to  present  prop- 
erty: "  Story's  Confl.  L.,  sees.  186,  187.  And  it  is  also  a  well- 
established  principle,  that  the  right  and  succession  to  personalty 
must  depend  on  the  law  of  the  domicile.  But  the  law  of  the 
place  where  the  property  is  found  must  be  appealed  to  in  de- 
termining whether  the  estate  in  question  is  movable  or  immov- 
able. That  being  settled,  the  former  passes  according  to  the 
law  of  domicile,  and  the  latter  according  to  the  lex  rei  mUs:  Id., 
sees.  447,  481-483. 

If,  therefore,  any  part  of  the  fund  in  controversy  was  per^ 
Bonal  at  the  death  of  Mrs.  Orem,  and  vnis  not  affected  by  any 
real  law  of  the  state  of  Louisiana,  that  is  to  say,  by  any  law 
operating  upon  property,  which  is  the  distinction  there  made 
(whether  the  property  be  real  or  personal),  the  plaintiff  below 
must  recover  in  respect  to  such  portion. 

It  is  unnecessary  to  inquire  whether  the  direction  in  the  will 
of  William  Blunt,  for  the  sale  of  the  property,  effected  a  con- 
version or  not;  because,  in  our  opinion,  that  change  took  place 
by  the  sales  in  1837,  and  the  division  of  the  notes  of  the  pur- 
chasers among  the  parties  entitled,  if  not  before.  The  counsel 
for  the  appellant  relies  on  the  case  Hooke  v.  Eooke,  14  La.  22, 
to  show  that  such  effect  vms  not  produced  by  these  proceed- 
ings in  the  present  case.  The  cases  are  parallel  down  to  the 
receipt  of  the  notes  by  the  o£Scer  making  the  sale.  But  in  the 
one  cited,  either  the  notes  or  the  money  was  brought  into  court, 
and  at  the  time  the  question  arose  were  undivided.  And  the 
court  said:  ''The  licitation  to  effect  a  partition,  although  it 
vested  the  title  in  the  purchaser,  was  not  a  sale  as  between  the 
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heirs;  it  was  merely  one  of  the  acts  of  partition.  That  act  did 
not  change  the  nature  of  the  property  to  be  divided;  and  as  the 
children  of  the  first  marriage  died  while  that  properly  still  re- 
mained in  a  state  of  indivision,  the  rights  of  the  defendants 
were  the  same  as  if  no  licitation  had  taken  place."  The  ques- 
tion there  was,  whether  the  shares  of  two  of  the  heirs  who  had 
died  in  another  state  pending  the  proceedings  should  descend 
according  to  the  hiw  of  their  domicile,  or  according  to  that  of 
the  place  where  the  real  estate  was  located.  The  latter  law  was 
allowed  to  prevaU,  because  the  fund  was  immoTable,  not  having 
been  divided.  But  this  case  is  different.  The  statement  shows 
that  the  heirs  and  devisees  of  William  Blunt,  hj  their  agent, 
were  preseut  at  and  became  parties  vendors  to  the  sale,  and 
that  the  heirs  of  James  B.  Blunt  received,  by  their  agent, 
their  shares  of  the  proceeds  of  sale,  in  the  notes  of  the  pur- 
chasers, which  were  secured  by  mortgages  on  the  estates.  This 
sale  and  receipt  of  notes  changed  the  legacies  into  personal  de- 
mands against  the  purchasers.  It  was  decided  in  the  case  of 
State  V.  KrebSf  6  Har.  &  J.  31,  that  under  a  commissioners'  sale 
in  this  state  "  the  mutation  from  really  to  personally  may  be 
determined  to  be  complete  when  the  sale  is  ratified  and  the 
purchaser  has  complied  with  the  terms  of  it  by  paying  the  money, 
if  for  cash,  or  by  giving  bonds  to  the  tepresensatives  if  the  sale 
is  on  credit; "  and  that  such  bond,  passed  to  a  wife,  is  a  chose  in 
action.  The  notes  in  this  case  were  made  ''payable  to  the 
heirs  of  the  succession  of  William  Blunt,"  and  the  heirs  of 
James  B.  Blunt,  taking  per  stirpes,  received  notes  to  the  amount 
of  their  interest.  We  suppose  that  a  ratification  of  the  sale  can 
not  be  necessary  when  tiie  sale  is  made  by  the  parish  judge 
himself,  and  not  by  commissioners  or  a  trustee,  as  in  this  state. 
The  property  having  undergone  this  change,  we  are  of  opin- 
ion that  the  interest  of  Mrs.  Orem  ceased  to  be  governed  by  the 
laws  of  Louisiana,  and  became  subject  to  those  of  their  dom- 
icile, by  virtue  of  which  the  husband  is  the  owner  of  the  wife's 
choses  in  action,  subject  to  the  rights  of  survivorship.  This  ap- 
pears to  be  consistent  with  the  decision  in  the  case  of  Pach- 
toood's  Succession,  9  Bob.  (La.)  438  [41  Am.  Dec.  841],  where  a 
wife  removed  to  New  York  after  having  acquired  an  interest  in 
the  community  of  acquests  and  gains  during  her  residence  in 
Louisiana.  She  died  in  New  York,  and  the  court  held  that  the 
price  or  value  of  her  share  of  the  community,  which  her  hus- 
band had  sold  during  her  life-time,  was  a  debt  due  from  the 
husband  to  her  estate;  but  that  it  was  due  to  her  in  New  York 
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and  not  in  Lonifliana,  and  oonld  not  be  administered  as  pert  of 
her  estate  in  Lonisiana,  becanae  it  attached  itself  to  her  at  her 
domicile,  and  was  distributable  according  to  the  laws  of  New 
York.  It  had  been  merged  in  a  debt  which  was  snbject  to  the 
controlling  influence  of  the  laws  of  their  conunon  domicile.  In 
contemplation  of  law,  it  was  not  in  Lonisiana  at  the  tune  of 
Mrs.  Packwood's  death.  If  a  crop  raised  on  the  property  be- 
longing to  the  communiiyhad  been  on  the  place  unsold,  it  may 
have  been  likewise  common;  but  its  proceeds  in  money  could 
not  be  put  down  as  part  of  her  estate  to  be  administered  in 
Louisiana.  It  must  be  remembered  that  hj  the  laws  of  that 
state  those  which  govern  and  regulate  the  communiiy  of  ac- 
quests and  gains  are  considered  real  laws.  And  yet,  in  the  case 
quoted,  the  proceeds  of  the  crop  were  not  considered  as  real  or 
immovable,  because  the  moment  their  identiiy  was  merged  in  a 
debt  the  right  to  the  debt  was  governed  by  the  law  of  the  state 
where  the  creditor  resided.  And  so  in  the  case  otlRcks  ▼.  Pope, 
8  La.  564,  where  a  married  woman,  residing  in  Louisiana,  be- 
came entitled  to  a  negro  in  Alabama  by  the  death  of  her  father, 
it  was  held  that  the  question  of  property,  as  between  the  hus- 
band and  wife,  was  to  be  settled  by  the  laws  of  their  domicile. 
This  was  said  to  be  a  necessaiy  consequence  of  the  doctrine, 
"  that  in  domicilii  loco  mobilia  inteUiguntur  existere" 

We  do  not  find  anything  in  the  code  that  regulates  the  con- 
version of  estates;  but  it  would  seem  by  article  466  that  obliga- 
tions for  the  payment  of  money,  though  accompanied  by  mort- 
gage, are  movable.  No  distinction  appears  to  have  been  drawn 
between  obligations  arising  from  transactions  in  regard  to  mov- 
ables and  immovables;  nor  any  provision  introduced  by  which 
debts,  originating  in  any  source,  are  made  the  subject  of  real 
laws.  Justice  Stoiy  says,  Gonfl.  L.,  sec.  399:  "In  fact,  a 
debt  is  not  a  corpus^  capable  of  local  position,  but  purely  a  jus 
incorporale."  And  he  quotes,  with  approbation,  with  liver- 
more's  Dissertations,  a  passage  illustrative  of  these  principles: 
"It  was  formerly  doubted  by  some  whether  personal  actions 
should  be  considered  as  movable,  and  whether  they  should 
not  be  considered  to  have  a  location  in  the  domicile  of  the 
debtor.  But  the  common  opinion  seems  to  be  well  settled  that, 
considered  actively  and  with  respect  to  the  interest  of  the  cred- 
itor and  his  representatives,  they  must  be  considered  as  attached 
to  the  person  of  the  creditor;  and  this,  although  the  payment  of 
the  debt  is  secured  by  an  hypothecation  upon  an  immovable 
property." 
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Hamig  shown,  as  we  tluDky  that  the  interest  of  Mrs.  Qrem  in 
William  Blunt's  estate  became  a  debt  against  the  purehasen, 
and  that  that  debt  immediately  attached  itself  to  the  person  of 
her  husband,  as  an  incident  of  the  marriage,  let  us  next  inquire 
how  it  stood  at  the  commencement  of  this  suit.  In  1841  the 
mortgage  on  the  Catahoula  estate  was  foreclosed,  and  the  prop- 
erty 1x)ught  in  the  name  and  for  the  heirs  of  William  Blunt, 
including  Mrs.  Orem.  It  nowhere  appears  that  the  plaintiff 
took  any  interest  or  estate  in  the  property  so  purchased.  In 
this  condition  it  has  remained,  as  far  as  we  are  informed,  until 
this  time;  the  parties  entitled,  including  Mr.  and  Mrs.  Orem, 
receiving  their  respeotive  shares  of  the  rents  and  income,  up  to 
the  period  of  her  death  in  1844.  This  property  being  real,  and 
haying  been  purchased  in  the  names  of  the  heirs,  including  Mrs. 
Orem,  in  her  life-time,  we  are  of  opinion  that  the  rents  and  in- 
come since  her  death  must  go  to  her  brothers  and  sisters,  and 
not  to  the  plaintiff  as  surviving  husband:  Civ.  Code  of  La.,  arts. 
908,  918. 

The  statement  of  facts,  however,  leaves  the  other  estate,  or 
rather  the  notes  received  on  the  sale  of  the  Concordia  estate,  in 
a  different  predicament.  Mrs.  Orem  died  in  1844.  The  mort- 
gage on  this  estate  was  foreclosed  in  1846,  and  the  property 
purchased  in  the  name  and  for  the  heirs,  and  afterwards  resold 
for  thirty  thousand  dollars,  fifteen  thousand  of  which  were  in- 
vested in  another  estate.  If  this  debt  belonged  to  the  plaintiff 
in  right  of  his  wife,  as  we  suppose,  he  was  entitled  to  the  pro- 
ceeds of  sale  when  the  claim  was  realized  by  a  sale  of  the  prop- 
erty, and  the  money  or  proceeds  being  his,  the  investment  of 
part  thereof  in  other  estate  must  also  inure  to  his  benefit.  The 
plaintiff  is  therefore  entitlM  to  judgment  for  five  hundred  and 
thirty-three  dollars  and  forty-one  cents,  for  proceeds  of  sales  of 
this  estate  made  to  Sanderson.  We  do  not  award  him  any  part 
of  the  sum  said  to  be  in  hand  for  rents  and  income,  because 
that  amount  must  have  accrued  from  the  land  that  was  sold  to 
Lyle,  and  afterwards  purchased  for  the  heirs  in  1841.  The 
Concordia  estate  was^ot  sold  until  January,  1846;  this  suit  was 
commenced  in  May  of  that  year,  and  it  is  not  probable  that  any 
rents  or  income  had  then  been  received  from  the  land  that  was 
purchased  by  a  part  of  the  proceeds  of  said  sales. 

The  disposition  of  the  sum  of  two  hundred  dollars,  said  to 
have  "arisen  from  the  same  sources,"  would  depend  on  the 
principles  heretofore  stated,  if  we  could  determine  how  much 
v^  received  from  the  sales  of  the  Wakefield  property,  and  what 
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amoant  on  aoooant  of  rents  and  income  of  the  Hope  estate.  In 
the  absence  of  distinct  avenuents  on  these  points,  we  do  not 
embrace  that  sum  in  our  judgment. 

In  the  examination  of  this  case  we  have  considered  it  as  un- 
affected  by  the  argument  of  the  counsel,  in  reference  to  the  regu- 
lations of  the  code  upon  paraphernal  and  community  properbr. 
The  cases  referred  to  by  the  appellee's  counsel  do  not  apply  to 
one  like  the  present.  Savi  y.  His  Creditors^  6  Mart.,  N.  S.,  669 
[16  Am.  Dec.  212],  and  Cole's  Widow  y.  EU  Execuiors,  7  Id.  41 
[18  Am.  Dec.  241],  were  decided  upon  marriages  contracted 
while  ihe  faero  real — a  law  of  Spain — was  in  force.  Under 
this  law  it  was  immaterial  where  the  parties  to  the  maniage  re- 
sided. But  it  was  repealed  in  1828,  since  which  there  is  no 
community  of  acquests  and  gains  between  husband  and  wife, 
as  to  property  found  in  that  state  at  the  dissolution  of  the  mar- 
riage, unless  the  parties  reside  there:  Dixon  y.  Dixon,  4  La.  188; 
note  to  Calebs  Widow  ▼.  His  ExecuJton,  4  La.  Cond.  Bep.  148. 

And  as  to  paraphernal  estate,  we  do  not  find  any  article  in  the 
code,  or  decision,  which  declares  that  the  law  r^ilating  such 
property  is  real,  or  exempts  it  from  the  general  rule  of  public 
law  to  which  we  have  referred,  which  subjects  personalty  to 
the  control  of  the  law  of  the  domicile.  If  the  parties  to  the 
marriage  had  resided  in  Louisiana,  the  case  probably  would 
have  been  subject  to  a  different  conclusion;  but  in  a  case  like 
the  present,  her  laws  can  not  haye  any  extraterritorial  influence 
oyer  personal  estate. 

The  discussion  of  the  principles  involyed  in  the  cause  was 
attended  with  great  embarrassment,  in  consequence  of  the  diffi- 
culty of  expounding  the  laws  of  another  state  so  different  from 
our  own.  But  we  think  that  the  conclusions  to  which  we  have 
arrived  are  warranted  by  the  code,  and  adjudged  cases  of  that 
state,  and  the  acknowledged  rules  of  public  law  applicable  to 
such  questions. 

Judgment  reversed,  and  judgment  for  the  appellee  for  five 
hundred  and  thirty-three  dollars  and  foriy-one  cents,  and  inters 
est  from  May  16, 1846,  and  costs  to  the  appellant  in  this  court. 


Succession  of  Bbalty  is  Govkrnki^  bt  Laws  or  Plagb  where  the 
•ame  is  situated;  that  of  personal  property  by  the  laws  of  the  domicile:  i/e- 
CMum  V.  SmUh,  33  Am.  Dec.  147;  Kneeland  ▼.  Ensley,  Id.  168;  Chapman  v. 
Bobertmm,  31  Id.  264;  Bea^fort,  AdmW,  v.  CoUkr,  44  Id.  821. 

The  piunoipal  case  was  Am&nxD  in  Ptacock  v.  PemhrdK,  4  Md.  S8S| 
and  Nooman  y.  Kemp^  84  Id.  78. 
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Wbight  v.  Weight's  Lesseb. 

DiTosox  A  Vnvouix)  Matrimonii  bt  Lkgislativb  ENACTMurT  it  a  oomtini- 
tional  and  valid  exercise  of  legislative  autbonty. 

IjKlttLATIVX    EnAOTMBNT  AdTHOBIZIMO  CoUBT  of  EqCTITT  to  DlOSKB    Dl* 

yoBOBs  in  certain  cases  does  not  divest  the  legislature  of  all  power  over 
that  subject,  nor  does  it  give  courts  of  equity  ozdnsive  Jurisdiction 
over  it. 

QlUHTINO  DnrOBCX  BEINO  but  RiOULAB  KyBBCtHK  OF  LlOIBLATIVX  POWXB, 

it  is  not  within  the  jurisdiction  of  the  judiciary  to  pronounce  Um  act  null 

and  void. 
iK  PAsaiKO  Lboislattve  Enactm bnt,  the  law-making  power  but  annonnoea 

its  will  as  defined  by  the  constitution.    The  legal  oonsequenoea  resulting 

from  the  act  are  to  be  determined  by  the  judiciary. 
Whxbb  Act  Passxd  u  but  Regulab  Ezbbcisb  of  TiBomi.aTivB  Powxb, 

notice  to  the  party  to  be  affected  by  the  same  is  held  to  be  unnecessary. 

CoUBT  WILL  PbCBUMB  THAT  ACTION  OF  Co-OBDINATB  BbAHOH  OF  GOVBBar- 

MXMT  has  been  done  within  the  constitutional  limits. 

BXVXBAL    CO^BDIITATB   DePABTMBNTS  OF  GoVEBlfMENT  ABE   SUFBEME  Bttd 

uncontrollable  within  the  particufar  limits  assigned  to  each. 

One  LEOIBLATintE  can  not  LiMFT    PoWEB  of    SuOCEEDINO    LBOULATUBEa. 

'*  Judgment  of  his  Peebs  '*  means  a  trial  by  jury. 

"  Law  of  the  Land  "  means  due  procees  of  law  aooording  to  the  oomse  and 

usage  of  the  common  law. 
Mabtland  Biix  of  Rights  Constbued. 
Legislative  Aot  Divobcing  Pabties  Reetobeb  to  Wife  the  real  estate 

of  which  she  was  seised  at  the  time  of  the  mairiage,  and  which  had  not 

been  oonveyed  away  during  oovertors  by  the  Joint  aet  of  herself  and 

hnaband. 

Appeal  from  Queen  Anne's  oountj  court.  The  facts  are  stated 
in  the  opinion. 

BdmiBon  and  Hopper ,  for  the  appellant. 
Emory  and  Pearce,  for  the  appellee. 

By  Court,  Lb  Gband,  C.  J.  This  was  an  action  of  ejectment 
instituted  in  Queen  Anne's  couniy  court  to  recover  a  tract  of 
land.  It  was  tried  on  a  statement  of  facts,  and  judgment  ren- 
dered  by  the  court  below,  in  favor  of  the  appellee.  The  state- 
ment of  facts  is  as  follows: 

**  It  is  admitted  by  counsel  for  plaintiff  and  defendant  that  a 
patent  regularly  issued  for  the  tract  of  land  mentioned  in  the 
declaration  filed  in  the  above  cause;  that  a  certain  Robert  Gard- 
ner was  seised  in  fee  of  the  land,  at  the  time  of  his  death  in  the 
year  1828;  that  the  said  Bobert  died  intestate  of  said  land,  etc; 
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that  the  BBine  descended  at  his  death  to  his  daughter,  the 
plaintiff  in  this  cause,  who  was  his  only  child  and  heir  at  law; 
that  the  said  Jane,  after  the  death  of  the  said  Bobert,  entered 
upon  and  was  seised  in  fee  of  the  said  land,  and  so  continued 
to  be  seised  in  fee  of  the  same;  that  on  the  tenth  day  of  May,  in 
the  year  1835,  the  said  Jane  intermarried  with  Samuel  J.  Wright 
of  Queen  Anne's  county;  that  the  said  Jane  and  Samuel  lived  to- 
gether after  their  marriage  for  many  years,  but  that  there  never 
was  any  issue  of  the  said  marriage;  that  the  said  Samuel  has 
held  possession  of  the  land  aforesaid  from  the  time  of  the  said 
marriage  to  the  present  time;  that  on  the  twenty-ninth  of  April, 
1845,  the  said  Jane  exhibited  in  Queen  Anne's  county  court, 
sitting  as  a  court  of  equity,  a  biU  against  the  said  Samuel  J. 
Wright,  praying  to  be  divorced  from  him  the  said  Samuel,  and 
to  be  restored  the  possession  and  enjoyment  of  her  maiden 
properly,  real  and  personal;  to  which  said  bill  the  said  Samuel 
filed  his  answer  in  said  court,  on  the  sixteenth  of  July,  in  the 
same  year  1845;  and  in  which  said  case  no  further  proceedings 
were  had  until  the  May  term-  of  said  court,  in  the  year  1849^ 
when  the  said  Jane  ordered  the  same  to  be  dismissed;  that  at 
December  session,  1849,  the  said  Jane  presented  to  the  general 
assembly  of  Maryland  her  petition,  praying  for  a  divorce,  which 
petition  set  forth  the  facts  hereinbefore  stated,  and  alleged  the 
adulteiy  of  her  said  husband,  and  his  desertion  of  the  said  Jane 
for  several  years;  and  that  at  the  said  session  of  the  general 
assembly  of  1849  a  bill  was  passed  divorcing  the  said  Jane 
from  the  said  Samuel,  as  follows:  'An  act  to  divorce  Jane  E. 
Wright,  of  Queen  Anne's  county,  from  her  husband,  Samuel  J. 
Wright.  Be  it  enacted  by  the  general  assembly  of  Maryland,  that 
Jane  E.  Wright,  of  Queen  Anne's  county,  be  and  she  is  hereby 
divorced  from  her  husband,  Samuel  J.  Wright,  a  vinculo  matrir 
monii.'  That  no  notice  of  the  said  proceedings  before  and  by 
the  said  legislature  was  given  to  the  said  Samuel;  that  the  said 
Samuel  never  had,  nor  has  he  now,  any  interest  in  the  said 
land  other  than  such  right  or  possession  as  he  acquired  by 
virtue  of  the  said  marriage;  and  that  he  has  never  made  any 
provision  for  the  support  and  maintenance  of  the  said  Jane. 
That  the  said  Samuel  J.  Wright  is  in  possession  of  the  said 
land." 

The  first  question  which  arises  out  of  this  state  of  facts  in- 
volves the  right  of  the  legislature  to  pass  the  act  of  1849. 

It  is  said  that  since  the  passage  of  the  act  of  1841,  c.  262, 
the  legislature  has  been  incompetent  to  take  cognizanoe  of  oasea 
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of  divoroe,  and  that  all  authority  OTer  sach  mattoTB  was  hj  that 
act  exclofiiTelj  Tested  in  the  high  court  of  chancexy  and  the 
courts  of  equity.  If  this  be  so,  tiien  the  act  of  1849  was  and 
is  unconstitutional  and  void. 

According  to  the  earlier  law  of  England,  a  marriage  ^alid  at 
tlie  time  of  its  solemnization  was  held  to  be  indissoluble.  Con- 
jugal infidelity  only  furnished  a  ground  for  separation^  but 
nothing  short  of  death  could  release  the  nuptial  bond.  A  com- 
plete annulment  of  the  tie  could  only  be  obtained  by  the  estab- 
lishment of  some  antecedent  impediment,  such  as  undue 
consanguinity,  physical  incompetence,  or  mental  incapacity. 
Until  about  the  commencement  of  the  eighteenth  century  the 
ecclesiastical  courts  exercised  exclusive  jarisdiction  over  the  sub- 
ject of  divorces.  The  ecclesiastical  courts  refusing  to  grant 
divorces  a  vinculo,  even  in  cases  of  the  grossest  conjugal  delin- 
quency, induced  applications  to  parliament,  and  it  is  said  the 
first  genuine  example  of  a  dissolution  of  the  nuptial  tie  was  in 
the  case  of  the  notorious  mother  of  the  highly  gifted  but  un- 
fortunate poet,  Savage — the  Countess  of  Macclesfield.  Since 
that  time  the  parliament  have  exerted  the  power  of  annulling, 
absolutely,  the  marriage  bond. 

In  the  case  of  Crane  v.  Me^nnis,  1  QUI  &  J.  474  [19  Am, 
Dec.  237],  the  constitutional  power  of  the  legislature,  under  the 
old  form  of  government,  to  grant  divorces  was  fully  recognised. 
"  Divorces,"  say  the  court  in  that  case,  "  in  this  state  from  the 
earliest  times  have  emanated  from  the  general  assembly,  and 
can  now  be  viewed  in  no  other  light  than  as  regular  exertions  of 
legislative  power."  This  exercise  of  power  may  have  grown  out 
of  the  circumstance  of  there  being  no  ecclesiastical  courts  within 
the  limits  of  Maryland,  or  may  have  been  borrowed,  by  analogy, 
from  the  action  of  the  British  parliament,  which,  from  the  com- 
mencement of  the  eighteenth  centuiy,  ^cercised  the  power  of 
granting  divorces  a  vinculo^  for  causes  supervenient  the  nuu> 
riage. 

The  granting  of  divorces  being  but  a  '*  regular  exercise  of 
legislative  power,"  the  next  inquiry  is.  What  effect  had  the  act 
of  1841,  c.  262^  on  that  legislative  power? 

The  first  section  of  the  act  provides^  that  from  and  after  its 
passage  **  the  chancellor,  or  any  court  of  this  state,  as  a  court 
of  equity,  shall  have  jurisdiction  of  all  applications  for  divorces; " 
and  the  second  section  specifies  the  grounds  on  which  divorcee 
a  vinctdo  indUritnonii  may  be  granted.  They  axe,  first,  the  im- 
potence of  either  party  at  the  timeof  themloziiige;  secondly,  los 


726  Wright  v.  Wright's  Lessee.       [Maryland. 

any  cause  which,  by  the  laws  of  this  state,  renders  a  marriage 
nuU  and  void  ab  inUio;  thirdly,  for  adultery;  fourthly,  where 
the  pariy  complained  against  has  abandoned  the  party  com- 
plaining, and  has  remained  absent  from  the  state  five  years. 
By  Ihe  act  of  1844,  c.  806,  the  courts  are  authorized  to  decree 
divorces  in  cases  where  the  abandonment  has  continued  unin- 
terruptedly for  three  years. 

It  is  contended,  on  the  part  of  the  appellant,  that  this  legisla- 
tion divested  the  general  assembly  of  all  power  oyer  the  sub- 
ject, and  gave  an  exclusive  jurisdiction  to  the  chancellor  and 
the  county  courts,  sitting  as  courts  of  equity.  In  this  view  we 
do  not  concur. 

The  delegation  of  authority  to  the  courts  to  act  in  certain 
enumerated  cases  does  not  necessarily  involve  the  negation  of  a 
reservation  of  power  to  the  legislature  to  act  either  in  the  same 
or  in  other  and  a  different  class  of  cases.  The  acts  of  1841 
and  1844  were,  at  all  times  after  their  passage,  subjects  of  legis- 
lative revision  and  repeal.  It  was  competent  for  that  branch 
of  the  government  to  repeal  them  in  whole  or  in  part,  or  to  sus- 
pend for  a  time  their  operation.  Whenever,  therefore,  the  legis- 
lature granted  a  divorce  for  any  of  the  causes  mentioned  in 
those  acts,  they  were  pro  tanio  repealed.  Except  in  the  case  of 
a  grant  or  other  contract,  there  is  no  constitutional  power  re- 
siding in  one  legislature  to  limit  the  power  of  succeeding  leg- 
islatures. Within  the  purview  of  the  constitution — ^with  the 
exception  we  have  mentioned — all  legislatures  are  co-equal;  what 
one  may  do,  a  succeeding  one  may  also  do  or  undo.  If  this 
were  not  so,  in  the  very  nature  of  things,  it  would  be  within  the 
power  of  the  legislature  at  one  session  to  exhaust  or  part  with 
the  whole  law-making  power  of  the  state.  The  organization  of 
society,  no  less  than  the  constitution,  contemplates  the  exist- 
ence of  the  legislative  power  as  indestructible,  and  as  co-existent 
with  itself  and  the  organic  law. 

The  argument  of  counsel  for  the  appellant  sought  to  deduce 
from  the  case  of  Crane  v.  Meginnis,  supra^  principles  in  oppo- 
sition to  those  which  we  have  just  announced.  It  was  urged  by 
them,  that  inasmuch  as  the  legislature,  in  the  year  1777,  author- 
ized the  chancellor  to  hear  and  determine  all  causes  for  alimony, 
in  as  full  and  ample  manner  as  such  causes  could  be  heard  and 
determined  by  the  laws  of  England  in  the  ecclesiastical  courts 
there,  and  inasmuch  as  the  court  determined  that  part  of  the 
act  of  1823  which  gave  alimony  to  the  wife  to  be  unconstitu- 
tional, by  a  parity  of  reasoning,  since  the  act  of  1841,  such  an 


Dec.  1852.]        Wright  u  Wright's  Lessee.  727 

act  as  that  of  1849,  diyorcing  the  appellee  from  her  husband, 
ought  to  be  regarded  and  held  as  unconstitutional  and  yoid. 
We  think  the  learned  counsel  have  wholly  misconceiyed  the 
grounds  of  the  decision  of  the  court  in  that  case.  After  dispos- 
ing of  the  question  involving  the  right  of  the  legislature  to  grant 
divorces,  they  observe:  "  The  suit  for  alimony  in  this  state,  as 
in  Great  Britain,  is  a  distinct  remedy  from  the  proceedings  to 
obtain  a  divorce,  and  for  a  series  of  years  the  wife's  mainte- 
nance has  been  recoverable  through  the  intervention  of  our 
judicial  tribunals; "  and  they  go  on  to  remark,  that  so  early  as 
the  year  1689,  in  the  case  of  Oalvrilh  v.  OalwUh,  4  Har.  &  M. 
477,  it  was  asserted  in  the  supreme  court  of  the  province,  that 
alimony  is  only  recoverable  in  chancery  or  the  court  of  the 
ordinary.  The  court  evidently  regarded  the  act  of  1777  as  but 
affirming  the  law  of  remedy  as  it  had  previously  existed;  de- 
claring the  allowance  of  alimony  always  to  have  been  a  judicial, 
and  the  granting  of  divorces  within  this  state  as  a  regular,  exer- 
cise of  legislative  power.  See  also  Helms  v.  Prandaous^  2  Bland 
Ch.  666  [20  Am.  Dec.  402]. 

Whilst  we  have  no  doubt  on  the  general  proposition  that  the 
legislature,  since  the  passage  of  the  act  of  1841,  possessed  the 
power  to  divorce  man  and  wife,  it  is  manifest,  under  the  state- 
ment of  facts  in  the  case  now  before  us,  that  we  must  regard 
the  act  of  1849  as  constitutional  and  valid. 

Independently  of  the  acts  conferring  jurisdiction  on  the  courts 
in  matters  of  divorce,  the  power  of  the  legislature  has  not  been 
questioned.  And  it  has  not  been  contended  that  the  acts  of 
1841  and  1844  conferred  on  the  courts  jurisdiction  in  cases 
other  than  those  specifically  enumerated  in  them.  Now,  this 
case  comes  before  us  on  a  case  stated,  and  it  is  not  allowed  to 
this  court  to  draw  inferences  of  fact  from  those  contained  in 
the  agreed  statement,  no  such  power  having  been  given  by  the 
assent  of  the  x>artie8. 

The  act  of  1849,  divorcing  the  parties,  nowhere  states  the 
grounds  on  which  the  legislature  passed  it.  It  is  true,  the  state- 
ment of  facts  shows  that  the  wife  in  her  petition  alleged  the 
adultery  and  desertion  of  her  husband  for  several  years.  Now, 
were  it  even  conceded  that  the  legislature  had  parted  with  all 
jurisdiction  in  cases  like  those  enumerated  in  the  acts  of  1841 
and  1844,  noncongtai  the  case  in  which  it  acted  was  of  that  char- 
acter. The  desertion  may  have  been  for  a  number  of  years  less 
than  that  for  which  the  courts  are  empowered  to  grant  a  divorce 
a  vinculo,  and  if  so,  in  any  aspect  of  the  argument  of  the  oonn- 
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•el  lor  HkB  q^peUaat,  the  legiaktaze  had  jniiadiotaon  of  the  sab- 
jeet*  In  the  abeenoe  of  all  evidenee  to  tbe  coDtaaj,  we  ai6 
to  asBiiiiie  the  action  of  a  eo-oxdinate  bxanoh  of  ihe  goveriH 
ment  has  been  within  the  limita  preeoribed  fay  the  oonstita- 
tion. 

But,  it  is  Bsid,  howerer  this  may  be,  the  aot  is  nevertbelesB 
null  and  Toid,  becanse  no  notice  was  given  to  the  husband  of 
the  application  of  the  wife  to  the  geneial  assembly.  The  acts  of 
1829,  c.  202,  and  1810,  c.  238,  aathoiiae  notice  to  be  given  to 
the  party  whose  marital  lelationaaze  proposed  to  be  /'-JM^ngn^ 
So  far  as  they  are  concerned,  the  observations  we  have  made  in 
regard  to  the  repeal  pro  tanlo  of  the  act  of  18^  axe  equally  ap- 
plicable to  them.  But  the  objection  to  which  we  now  refer  is 
founded  on  a  different  principle;  that  is,  that  it  would  be  con- 
trary to  the  first  principles  of  justice  to  bind  a  person  by  an  ac- 
tion when  he  had  no  notice  any  such  was  in  contemplation.  As 
a  general  proposition,  this  is  undoubtedly  true,  and  accordingly 
it^  has  been  held  that  a  party  can  not  be  personally  bound  by  a 
judgment  when  he  has  not  been  summoned  or  had  notice  of  the 
proceedings:  KilbutTi  ▼.  Wooduxnih^  6  Johns.  37  [4  Am.  Dec. 
821].  But  the  rule  is  different  where  the  judgment  operates  in 
rem.  It  is  also  true>  that  all  judgments  rendered  in  any  court 
against  a  party  who  had  no  notice  of  the  proceeding  are  void, 
and  that  sentences  obtained  by  coUvsion  are  mere  nullities, 
and  that  all  other  courts  may  examine  into  facts  upon  which  a 
judgment  has  been  obtained  by  fraud:  2  Kent's  Com.  108.  The 
case,  however,  of  legislative  action  is  entirely  different.  If  the 
passage  of  a  particular  aot  be  but  a  *'  regular  exercise  of  legis- 
lative power,"  notice  is  unnecessary.  The  legislature  may  of  its 
own  motion,  without  suggestion  from  or  to  any  other  body  or 
person,  exercise  the  power  with  which  it  is  endowed  by  the  con- 
stitution. In  this  particular,  the  exertion  of  its  powers  is  dis- 
tinguished from  that  of  those  of  the  judicial  branch  of  the  gov- 
ernment. - 

By  the  twenty-first  section  of  the  bill  of  rights  of  Maryland  of 
1776,  it  was  declared  "  that  no  free  man  ought  to  be  taken  or 
imprisoned,  or  disseised  of  his  freehold,  liberties,  or  privileges, 
or  outlawed,  or  exiled,  or  in  any  manner  destroyed  or  deprived 
of  his  life,  liberty,  or  properiy,  but  fay  the  judgment  of  his  peers 
or  by  the  law  of  the  land." 

Under  this  section  of  the  bill  of  rights,  a  person  may  be  im- 
prisoned,  disseised  of  his  freehold,  etc.,  provided  it  be  done  by 
Umb  judgment  of  his  peers  or  by  the  lawisf  the  land*. 
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The  words  '*  by  the  judgment  of  his  peers"  mean  a  trial  by 
jury,  and  the  words  *'  by  the  law  of  the  land/'  which  are  copied 
from  Magna  Charta,  ate  understood  to  mean  due  process  of  law, 
according  to  the  course  and  usage  of  the  common  law:  2  Keut's 
Com.  13;  Begents  of  Universiiy  v.  WiUiams,  9  Gill  &  J.  412  [31 
Am.  Dec.  72];  ffamess  t.  Chesapeake  etc.  Can,  Co,,  1  Md.  Ch. 
252.  By  the  third  section  of  the  bill  of  rights,  the  inhabitants 
of  Maryland  are  declared  to  be  entitled  to  the  common  law  of 
England,  "  subject,  neyertheless,  to  the  revision  of  and  amend- 
nent  or  repeal  by  the  legislature  of  this  state."  And  by  the 
sixth  section  of  the  same  instrument  it  is  said,  "  the  legislative, 
executive,  and  judicial  powers  of  government  ought  to  be  for- 
ever separate  and  distinct  from  each  other."  The  evident  pur- 
pose of  the  declaration  last  quoted  is  to  parcel  out  and  separate 
the  powers  of  government,  and  to  confide  particular  classes  of 
them  to  particular  branches  of  the  supreme  authority.  That  is 
to  say,  such  of  them  as  are  judicial  in  their  character  to  the 
judiciary,  such  as  are  legislative  to  the  legislature,  and  such  as 
are  executive  in  their  nature  to  the  executive.  Within  the  par- 
ticular limits  assigned  to  each,  they  are  supreme  and  uncon- 
trollable. If,  thierefore,  it  be  but  a ' '  regular  exercise  of  legislative 
power  "  for  the  general  assembly  to  pass  an  act  of  divorce,  it  is 
not  within  the  authority  of  the  judiciary  to  pronounce  its  action 
in  the  premises  null  and  void.  In  the  passage  of  such  an  act, 
the  legislative  branch  of  the  government  but  announces  its  will 
as  it  is  authorized  to  do  by  the  constitution,  and  there  its  power 
ceases.  The  legal  consequences  flowing  from  such  a  legislative 
declaration  it  is  for  the  judiciary  to  determine.  The  legislature 
has  annulled  the  marriage  of  the  parties  to  this  suit.  This  we 
have  seen  tiiey  had  the  constitutiomd  right  to  do.  It  has  not 
undertaken  to  deal  with  questions  of  property;  if  it  had  at- 
tempted to  have  done  so,  such  attempt  would  have  been  an 
assumption ^f  power  unauthorized  by  the  constitution.  It  has 
simply  divorced  the  parties.  All  questions  involving  rights 
to  properly  they  have  submitted  to  ihe  judicial  branch  of  the 
government  for  its  ascertainment.  When  the  interposition  of 
that  authority  is  invoked,  as  it  is  in  this  ease,  the  parties  are 
entitled  to  be  heard,  and  to  have  their  respective  rights  fiscer- 
tained,  according  to  the  due  course  of  the  '*  law  of  the  land." 

This  being  so,  the  question  is,  What  are  the  rights  of  the 
former  husband  of  the  appellee  f 

The  statement  of  facts  informs  us  that  the  appellee,  before 
and  at  the  time  of  her  marriage,  was  seised  in  fee  of  the  land  in 
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question,  and  that  her  former  husband  neyer  had,  nor  has  he 
now,  any  interest  in  the  land  other  than  such  right  or  posses 
sion  as  he  acquired  by  virtue  of  his  marriage.  It  also  is  ad- 
mitted there  was  no  issue  of  the  marriage. 

In  regard  to  the  rights  of  either  the  husband  or  wife  after 
divorce,  we  are  not  enlightened  by  any  decisions  on  the  subject 
in  England  since  parliament  assumed  and  has  exercised  the 
power  to  annul  marriages;  and  the  reason  of  this,  as  we  are  told 
by  Macqueen  on  Husband  and  Wife,  210,  49  Law  Lib.  138,  is, 
that  it  is  the  settled  usage  of  parliament  to  introduce  certain 
clauses,  which  may  be  called  property  clauses,  in  order  to  regu- 
late the  rights  and  liabilities  of  the  parties  after  the  nuptial  tie 
has  been  dissolved. 

In  volume  1,  chapter  1,  page  3,  of  Eoper  on  Husband  and 
Wife,  it  is  said:  "  By  the  intermarriage  the  husband  acquires  a 
freehold  interest  during  the  joint  lives  of  himself  and  wife  in  all 
such  freehold  property  of  inheritance  as  she  was  seised  of  at 
that  time  or  may  become  so  during  the  coverture." 

This  is  undoubtedly  true,  if  the  author  is  to  be  understood  as 
meaning  that  he  becomes  so  entitled  in  right  of  the  wife  so  long 
as  the  coverture  lasts;  but  if  he  is  to  be  understood  as  asserting 
that  by  virtue  of  the  marriage  alone  he  acquires  a  freehold  estate 
in  his  own  right  for  the  joint  lives  of  himself  and  wife,  regard- 
less of  the  cessation  of  the  coverture,  we  do  not  concur  with 
him,  nor  do  the  authorities  upon  which  he  relies  sustain  him. 
Among  them  is  Co.  Lit.  351,  where  Lord  Coke  quaintiy  ob- 
serves: "  It  is  good  to  be  seen  what  things  are  given  to  the  hus- 
band by  marriage.  First,  it  appeareth  here  by  LitUeton,  that 
if  a  man  taketh  to  wife  a  woman  seised  in  fee,  he  gaineth  by  the 
intermarriage  an  estate  of  freehold  in  her  right,  which  estate  is 
sufficient  to  work  a  remitter,  and  yet  the  estate  which  the  hus- 
band gaineth  dependeth  upon  uncertaintie,  and  consisteth  in 
privitie,  for  if  the  wife  be  attainted  of  felony,  fhe  lord,  by 
escheat,  shall  enter  and  put  out  the  husband,  otherwise  it  is  if 
the  felony  be  committed  after  issue  had.  Also,  if  the  husband 
be  attainted  of  felony,  the  king  gaineth  no  freehold,  but  a  per- 
nancie  of  the  profits  during  the  coverture,  and  the  freehold  re- 
maineth  in  the  wife."  And  in  the  same  book,  page  67,  it  is 
said,  if  the  husband  "  hath  issue  by  his  wife,  then  he  shall  re- 
ceive homage  alone  during  the  life  of  his  wife,  and  the  reason 
is,  because  he,  by  having  of  issue,  is  entitled  to  an  estate  for 
term  of  his  own  life,  in  his  own  right,  and  yet  is  seised  in  fee  in 
the  right  of  his  wife,  so  as  he  is  not  a  bare  tenant  for  life.    But 
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if  his  wife  die,  then  he  hath  onlj  but  an  estate  for  life,  and  then 
he  can  not  receive  homage." 

It  is  thus  seen  that  the  estate  which  the  husband  takes  exists 
in  privity,  and  when  this  ceases  the  estate  must  necessarily  cease 
with  it.  Again,  in  the  case  put  by  Lord  Coke,  where  the  hus- 
band be  attainted  of  felony,  the  king  gains  no  freehold,  but  a 
mere  pernancy  during  the  coverture;  when  this  ceases  there 
can  be  no  freehold  in  the  husband  nor  any  pernancy  of  the 
profits.  And  in  Oreneley'8  CcLse,  8  Co.  72,  it  was  held,  under 
the  words  of  82  Hen.  VIll.,  c.  28,  whiAi  provided  that  no 
fine,  feofifment,  or  other  act  by  the  husband  only,  of  any  man- 
ors, lands,  etc.,  of  the  inheritance  or  freehold  of  his  wife,  dur- 
ing coverture,  should  make  any  discontinuance,  or  be  prejudicial 
to  the  wife  or  her  heirs,  by  the  death  of  such  wife,  but  that 
issue  of  their  two  bodies  might  enter,  that  in  all  cases  where  the 
wife  might  have  a  cui  in  vita  at  common  law,  she  should  ^it^r 
by  force  of  the  statute.  And  it  is  there  expressly  said:  "  If  the 
husband  aliens,  and  afterwards  is  divorced  causa  qrcBContractus, 
or  any  other  divorce  which  dissolves  the  marriage  a  vinculo 
mairimonii,  there  the  wife  during  the  husband's  life  may  enter; 
for  the  words  of  the  act  are,  ^  no  fine,  feoffment,  etc,  during 
coverture  between  them.'  And  although  the  statute  saith,  '  but 
that  the  same  wife,'  etc.,  that  is,  to  be  intended  of  her  who  was 
his  wife  at  the  time  of  the  alienation;  for  when  the  husband 
cKes,  she  is  not  then  his  wife,  but  she  is  called  wife  to  describe 
the  person  only  who  shall  enter;  and  it  is  not  said  in  the  stat- 
ute that  the  wife  shall  enter  after  the  death  of  her  husband, 
but  generally  that  she  shall  enter  *  according  to  their  right  and 
title,'  be  it  in  the  life  of  the  husband  after  a  divorce  a  vinculo 
matrimonii^  or  after  his  death." 

Now,  if  the  interest  ^f  the  husband  be  existent  only  during 
coverture,  then  it  is  clear  a  divorce  a  vinculo  matrimonii  re- 
stores the  wife  to  her  estate  as  she  had  and  enjoyed  it  prior  to 
her  marriage.  It  is  supposed,  however,  that  the  case  of  Ste- 
phens V.  ToUy,  Cro.  Eliz.  908,  establishes  a  different  doctrine. 
The  reverse  is  precisely  the  case.  It  was  decided  in  that  case, 
if  a  husband  and  wife  are  divorced  a  mensa  et  ihoro,  and  a  leg- 
acy is  left  to  her,  the  husband  may  release  it.  Such  a  divorce 
was  held  not  to  dissolve  the  marriage  absolutely,  as  would  be 
the  case  of  a  divorce  a  vinculo  matrimonii,  and  it  was  on  this 
consideration  held  that  the  wife's  legacy  could  be  released  by 
her  husband,  the  divorce  a  mensa  et  thoro  being  nothing  more 
than  a  separation. 
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The  doctrine  which  we  have  announced  has  been  held  and 
recognized  in  the  courts  of  several  of  the  states  of  this  Union. 
In  the  case  of  GhuU  v.  W*i}8ler,  1  Tyler,  414,  decided  in  1802, 
the  supreme  court  of  Vermont  declared  the  operation  of  a  di- 
vorce a  vinculo  fnalrimonii  to  be  to  restore  to  the  woman  her 
interests  entire  in  all  the  real  estate  which  the  husband  held  in 
her  right  by  the  intermarriage,  and  which  by  their  joint  act  had 
not  been  legally  conveyed  during  the  coverture.  And  the  same 
doctrine  is  held  in  MaUocks  v.  Steams,  9  Yt  826;  Starr  v.  Pease^ 
8  Conn.  541;  WhedO-  v.  EotcJMss,  10  Id.  225;  Barber  v.  Boot, 
10  Mass.  260.  In  the  state  of  Massachusetts  there  was  in  force, 
at  the  time  the  decision  reported  in  10  Mass.  260,  was  made, 
a  statute  which  authorized  it,  but  the  court  held  the  doctrine 
independently  of  the  statute. 

On  the  whole,  we  are  of  opinion  that  the  legislature  was  con- 
stiti^onally  competent  to  pass  the  act  of  1849,  and  that  the  l^gal 
e£Fect  of  that  act  was  to  restore  to  the  wife  the  real  estate  of 
which  she  was  seised  at  the  time  of  the  marriage,  and  which 
had  not  been  conveyed  away  during  coverture  by  the  joint  act 
of  herself  and  husband. 

It  may  not  be  deemed,  it  is  to  be  hoped^  officious  for  us  to 
remark  that  legislation  on  the  relative  rights  of  divorced  persons 
might  be  very  properly  had.  We  can  very  readily  perceive  that 
cases  may  arise  in  which  it  would  be  but  sheer  justice  to  secure 
to  the  husband  the  pernancy  of  the  profits  of  the  whole  or  of  a 
portion  of  the  estate  of  the  wife.  This,  however,  is  a  question 
for  the  disposition  of  another  branch  of  the  government;  we 
can  only  decide  it  according  to  the  law  as  we  find  it. 

Judgment  affirmed. 

Tuck,  J.,  delivered  a  dissenting  opinion. 
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Leoislatubb  is  not  Sovereign.  It  is  not  the  constitaeQt  of  the  eourti, 
nor  are  they  iU  agents.  Any  assamption  by  the  legislature  of  the  powetl 
conferred  on  the  jadidary  is  destitate  of  aatbority:  /oMi  T.  iVrry*  SO  Ami 
Dec  43a 
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Law  ov  thb  Land"  Dewsxedi  See  WaU^$  Hehr§  ▼.  KeMudy^  24  Am. 
Dec.  511,  and  note  699;  Taylor  v.  P<>rter^  40  Id.  274. 

Thb  fbinoifal  gasb  was  appboybi)  in  the  following  oases:  Mutual  /ns. 
Co.  ▼.  i>«aie,  18  Md.  26;  Hairrwm  v.  Barriaan,  22  Id.  403;  ifayor  ete.  y. 
ffam,  26  Id.  207;  8mUh*B  Lessee  ▼.  Deveemon,  30  Id.  480;  Orave  ▼.  7VmU,41 
Id.  642. 


Wiles  v.  Wileb. 

[8  VLaxtlaxd,  1.] 
SVITABLK  PBOYISIOH  VOB  MAINTENANCE  07  WiFB  AND  ChILDBXN  WILL  BE 

Bbquibed  to  be  made  out  of  the  wife's  personal  property  by  a  court  of 
equity,  where  its  intervention  is  asked  by  the  husband  or  his  assignee 
to  obtain  possession  thereof;  and  if  the  fund  be  under  the  control  of  the 
court,  the  wife  may  proceed  by  original  bill. 
Wine's  Equitt  does  not  Attach  upon  heb  Legal  Choses  in  Action, 
the  aid  of  a  court  of  equity  not  being  required  to  enable  her  husband  or 
his  assignee  to  reduce  them  into  possession;  and  the  collection  thereof  by 
the  latter  will  not  be  restrained  until  a  suitable  provision  shall  be  made 
for  the  wife. 

Bill  in  chancery  by  a  married  woman,  seeking  to  restrain  her 
husband's  trustee  in  insolvency  from  collecting  a  certain  prom- 
issory note,  which  had  been  made  to  her  prior  to  her  marriage, 
f^d  praying  for  a  suitable  provision  out  of  the  note  for  herself 
and  children.  Further  facts  appear  in  the  opinipn.  The  in- 
junction was  refused  and  the  bill  dismissed,  and  the  complain- 
ant appealed. 

WUliam  J.  Boss  and  McLean,  for  the  appellant. 
Joseph  M,  Palmer y  for  the  appellee. 

By  Court,  Le  Grand,  0.  J.  There  is  no  dispute  in  regard  to 
the  facts  in  this  case.  The  bill,  in  substance,  states — and  its 
allegations  are  admitted  by  the  answers  and  the  agreement  filed 
in  the  cause — that  the  appellant,  at  the  time  and  prior  to  her 
marriage  with  the  defendant  "Wiles,  was  the  owner  of  a  chose  in 
action,  due  and  owing  to  her  by  the  defendant  Ramsburg;  that 
after  the  marriage  and  the  birth  of  a  child,  her  husband,  on  the 
twentieth  day  of  September,  1849,  applied  for  the  benefit  of  the 
insolvent  laws,  and  that  the  defendant  Keller  was  appointed  his 
permanent  trustee.  The  bill  also  states  that  Wiles  is  wholly 
insolvent  and  unable  to  provide  for  the  support  of  his  wife  and 
children,  and  that  the  note  is  the  only  means  of  support  of  com- 
plainant and  her  children;  and  that  the  trustee  of  her  husband 
is  seeking  to  recover  this  note,  and  prays  an  injunction  to  re- 
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etrain  the  trustee  from  proceeding  to  collect  the  note,  and  for  a 
suitable  proTimon,  oat  of  said  note,  for  herself  and  children. 

The  question  for  this  court  to  determine  is,  whether  she  be 
entitled  to  the  relief  sought. 

On  the  part  of  the  appellant,  it  has  been  insisted  that  in  all 
cases  where  the  trustee  of  an  insolvent  debtor  is  seeking  to  re- 
cover the  chose  in  action  of  a  wife,  not  reduced  into  possession, 
and  when  it  appears  that  the  husband  is  insolvent  and  unable 
to  support  his  wife  and  children,  a  court  of  equity  will  interfere 
and  restrain  the  trustee  by  injunction,  until  he  makes  a  suitable 
provision  for  the  wife  and  her  children. 

There  is  no  doubt  of  the  general  proposition,  that  where  a 
husband  or  his  assignee  asks  the  intervention  of  a  court  of 
equity  to  obtain  the  possession  of  a  wife's  personal  property,  the 
court  will  require  him  to  do  what  is  equitable,  by  making  a  suit- 
able provision  out  of  it  for  her  maintenance  and  that  of  her 
children;  and  if  the  fund  be  under  the  control  of  the  court,  she 
may  proceed  by  original  bill:  Duvall  v.  Farmer^  Bank  oflfd.^ 
4  Gill  &  J.  282  [23  Am.  Dec.  558]. 

But  the  doctrine  contended  for  on  behalf  of  the  appellant 
extends  beyond  this  principle.  It  in  substance  asserts  that  a 
court  of  equity  will  restrain  a  husband  or  his  assignee  from 
collecting  a  legal  chose  in  action,  even  where  it  is  not  necessaiy 
for  him  or  his  assignee  to  invoke  the  aid  of  a  court  of  equity, 
until  such  time  as  a  suitable  provision  be  made  for  the  wife. 
The  propriety  of  such  a  doctrine  is  strongly  urged  by  the  reason- 
ing of  learned  jurists,  but  we  have  not  been  able  to  find,  with 
but  one  exception,  that  it  has  ever  been  so  decided. 

The  subject  has  undergone  a  very  full  review  in  many  cases, 
both  in  England  and  this  country.  The  principal  cases  in  which 
it  has  been  considered  in  this  country  have  been  very  carefully 
brought  together  in  the  notes  to  the  case  of  Murray  v.  Lord 
Elibank,  65  Law  Lib.  829. 

Speaking  of  the  wife's  equity,  Chancellor  Kent,  in  volume  2, 
page  141,  of  his  Commentaries,  says:  It  "does  not,  according 
to  the  adjudged  cases,  attach,  except  upon  that  part  of  her  per- 
sonal property  in  action  which  the  husband  can  not  acquire 
without  the  assistance  of  a  court  of  equity."  And  that  '*  if  the 
husband  can  acquire  possession  without  a  suit  at  law  or  in 
equity,  or  by  a  suit  at  law  without  the  aid  of  chancery  (except 
perhaps  as  to  legacies  and  i)ortion8  by  will  or  inheritance),  the 
husbuid  will  not  be  disturbed  in  the  exercise  of  that  right." 

This,  we  take  it,  is  the  substance  of  the  principles  established 
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by  the  adjudged  cases,  both  in  England  and  this  oonniiy.  It 
is  true  that  learned  jurists  have  suggested  the  inquiry  whether 
a  court  of  chancery  ought  not  on  just  principles  to  restrain  the 
husband  from  availing  himself  of  any  means,  either  at  law  or 
equity,  of  possessing  himself  of  the  wife's  personal  property  in 
action,  until  he  makes  a  suitable  provision  for  her.  Indeed, 
some  of  the  courts  have  gone  so  far  as  to  say  that  if  it  were  in 
their  power  to  do  so,  and  the  circumstances  of  the  case  required 
it,  they  would  enforce  by  their  decision  such  a  doctrine.  But  in 
none  of  the  cases  in  which  this  opinion  is  expressed,  with  the  ex- 
ception of  the  case  of  Bell  v.  Bell^  1  Ga.  637,  is  the  case  presented 
which  required  the  application  of  such  a  principle.  They  were 
all  cases  of  which  the  court  had  an  equitable  cognizance;  and  it  is 
dear,  that  whenever  the  jurisdiction  of  a  court  of  equity  prop- 
erly and  legitimately  attaches  to  the  fund  or  to  the  subject,  it 
is  competent  to  provide  for  the  wife  out  of  the  fund.  In  all 
the  cases,  with  the  exception  already  mentioned,  cited  by  the 
counsel  of  the  appellant  in  support  of  his  view,  a  court  of 
equity,  as  such,  had  jurisdiction  over  the  subject*matter.  They 
were  either  cases  of  trust,  of  distributive  shajres,  account,  lega- 
cies, or  where  the  husband  had  abandoned  his  wife,  refusing  to 
contribute  to  her  support.  In  the  latter  case  a  court  of  chan- 
cery has  the  right  to  grant  alimony,  and  until  the  assignee  of 
the  husband  actually  reduces  into  possession  the  choses  in 
action  of  the  wife,  her  right  of  survivorship  exists,  and  a  court 
of  equity  will  interfere  to  provide  her  alimony,  if  her  life  has 
been  such  as  to  entitle  her  to  its  protection. 

The  case  of  BeU  v.  Bell,  1  Ga.  637,  undoubtedly  establishes 
the  proposition  that  the  wife's  equity  attaches  upon  her  legal 
choses  in  action,  and  will  be  protected  by  a  court  of  equity, 
irrespective  of  the  necessity  of  its  aid  to  enable  the  husband  or 
his  assignee  to  reduce  them  into  possession.  Although  we  fully 
appreciate  the  ability  and  legal  erudition  which  the  learned 
judge  in  that  case  employs  to  sustain  his  position,  we  are  imable 
to  agree  with  him  in  opinion  as  to  the  purport  of  the  decisions 
on  which  he  relies. 

We  have  seen  that  Chancellor  Kent  has  not  deduced  the  same 
conclusion  from  the  adjudged  cases.  And  Mr.  Clancy,  whose 
authority  is  also  invoked  by  the  court  in  Bell  v.  BeU,  supra,  while 
he  insists  there  is  no  just  ground  upon  which  a  court  of  equity 
should  decline  to  interfere  in  cases  where  the  husband  is  seek- 
ing to  recover  the  wife's  legal  choses  in  action,  nevertheless  ad- 
mits that  the  prevalent  spirit  of  the  cases  is  against  it:  Clancy 
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on  Mairied  Women,  b.  5,  o.  2,  pp.  466^70.  We  ooncnr  wiOi  the 
eoart  in  Thoma$  v.  Sheppard,  2  McCord  Oli.  86  [16  Am.  Dee. 
632],  that  howeTer  wise  and  proper  such  an  exercise  of  power 
may  be.  it  does  not  become  the  conrts,  from  a  spirit  of  knighi- 
errantry,  to  extend  the  principle  beyond  its  well-defined  limita. 
That  duty,  if  there  be  a  neoessiliy  for  its  perfonnanoe,  belongs 
to  the  legidatnre. 

But  whatsTer  may  be  the  Tiews  of  lawyers  elsewhere,  we  con- 
sider the  question  settled  in  Mazyland  by  the  case  of  the  Skde 
T.  Kreb$j  6  Har.  ^  J.  81,  in  which  it  was  distincdy  held, 
*'  that  wherever  a  husband  can  come  at  the  eetate  of  the  wife, 
without  the  aid  of  a  court  of  chancezy,  that  court  can  not  in- 
terfere in  her  behalf." 

In  the  case  now  under  consideiation  the  chose  in  action  is  of 
a  l^;al  and  not  of  an  equitable  character,  and  as  such,  the 
remedy  of  the  husband,  and  consequently  that  of  his  trustee, 
under  the  insolvent  law,  to  reduce  it  into  posseesion,  is  in  a 
oourt  of  law.  In  no  manner  is  the  aid  of  a  court  of  equity  re- 
quired to  effectuate  this  purpose.  If  the  debtor  had  voluntarily 
paid  it  to  the  trustee,  the  latter  would  have  been  competent  to 
have  given  a  discharge.  Under  our  insolvent  system,  on  the 
application  of  the  husband  for  its  benefit,  all  his  right  passed 
to  hia  trustee,  and  if  he  succeeds  in  reducing  the  particular 
chose  involved  in  this  controversy  into  posseesion,  it  will  be 
distributed  in  a  court  of  law,  and  not  a  court  of  equity:  Carter  v. 
Denniaon,  7  Oill,  167;  FierBon  v.  IhiiZ,  Vrtuiee  o/MOler,  1  Md. 
142. 

Decree  affirmed. 

• 

Wm's  Equity-  to  SnTLKioNT. — A  hnabaiu}  or  his  Mrigpco  will  not  bo 
aided  by  a  coartof  equity  in  obtaining  poeseasion  of  hu  wife's  personal  prop> 
erty  or  choses  in  action  unless  adequate  provision  is  first  made  for  her:  Dwnll 
▼.  Farmer^  Bank,  23  Am.  Dec.  558,  and  note  collecting  prior  cases;  Thoffuu 
▼.  SJieppardj  16  Id.  632;  Parsons  v.  Parsons^  32  Id.  362;  WUk$  ▼.  FUapatrkk^ 
34  Id.  618;  Browning  v.  Headley^  40  Id.  755;  and  a  wife  is  entitled  to  a  set- 
tlement out  of  the  proceeds  of  her  realty  sold  by  order  of  court:  Dtxniel  v. 
Daniel,  44  Id.  244.  The  bill  will  be  dismissed  where  all  the  property  sought 
is  not  more  than  sufficient  to  make  adequate  provision  for  the  wife:  Browning 
V.  Headleyy  supra,  A  husband's  agreement^  on  receiving  his  wife's  legacy, 
to  invest  it  for  her  use  is  substituted  for  her  equity,  and  may  be  specifically 
enforced  against  him  for  the  benefit  of  the  wife  and  children,  though  not 
named:  State  v.  Beigart,  39  Id.  628.  But  where  the  husband  has  had  posses- 
sion of  his  wife's  property  and  incumbered  it,  equity  will  not  dinnoomber  it 
and  settle  it  on  the  wife:  Thomcu  v.  Sheppardf  si^Mtk 
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Gilpin  v.  Hollinoswobih. 

[8  ]Lanrx.A>XH  190.) 
TiTLB  PAflBBB  BT  Descbht,  akd  NOT  BT  'FvBCSUSK,  the  fonner  beiag  the 
worthier  title,  where  the  same  qoantity  and  quality  of  estate  is  devised 
that  the  devisee  wonld  have  acquired  by  descent. 

Ck>PABOXNABT  AND    ESTATES    IN  GOMMON    ABB    RbOOONIZBD  A8  DOTXBim 

Lboal  Estates  in  Maryland,  having  different  qualities  and  incidents. 

Tbnanct  in  Common  is  Created  bt  Will  by  all  expressions  importinf 
division  by  equal  and  unequal  shares,  or  ref  eiring  to  the  devisees  as  own* 
era  of  respective  or  distinct  interests,  and  even  by  words  denotiBg 
equality. 

Pbnanoy  in  Common  is  Cbeated  bt  Wili^  and  Dbvibxbs  Takb  bt  Puit- 
OHASE,  and  not  BT  DESCENT,  as  the  will  does  not  pass  the  same  estate 
in  quality  or  quantity  that  they  would  have  taken  as  heirs  at  law,  where 
a  testator  devised  ''all  the  rest  and  residue  of  my  estate  *  *  *  to  be 
divided  amongst  all  my  children,  in  equal  shares  and  portions,  to  then^ 
their  heirs  and  aarigns,  forever." 

Ejbotment  brovight  to  recover  an  undivided  third  part  of  a 
^sertain  tract  of  land,  of  which  one  Henry  Hollingsworth  died 
seised  in  fee  of  his  own  right  in  1803.  Hollingsworth  left  two 
children,  William  and  Marj,  bj  his  first  wife,  and  four,  Henry, 
Elizabeth,  Hannah,  and  Anne,  by  his  second  wife;  and  under  a 
division  of  the  land  devised  to  them  by  a  residuary  clause,  given 
in  the  opinion,  the  land  in  dispute  was  conveyed  to  Anne.  In 
March,  1850,  Anne  died,  leaving  as  her  sole  heirs  her  sisters 
Mary  and  Elizabeth  and  the  children  of  Hannah,  her  brothers 
William  and  Henry  having  died  without  issue.  Anne's  half- 
sister  Mary  died  in  November,  1860,  leaving  the  plaintiffs,  her 
children  and  heirs  at  law,  and  this  action  is  brought  by  them 
against  Elizabeth,  and  Hannah's  children.  Judgment  was  given 
for  the  defendants  on  the  above  statement  of  facts,  and  the 
plaintiffs  appealed. 

OrqfUm  L.  Ihdaney,  for  the  appeUanta. 

OOio  ScoUy  for  the  appellees. 

By  Court,  Tucx,  J.  The  will  of  Henry  Hollingsworth  con-^ 
tained  the  following  clause:  ''All  the  rest  and  residue  of  mj 
estate,  real,  personal,  or  mixed,  whatsoever  or  wheresoever,  I 
give,  devise,  and  bequeath,  to  be  divided  amongst  all  my  chil- 
dren, in  equal  shares  and  portions,  to  them,  their  heirs  and 
assigns,  forever."  He  left  children  of  the  whole  aad  of  the  half 
Uood.  If  his  children  took  lug  desoeni,  and  not  by  purchase, 
the  plaintiffs  are  entitled  to  recover,  being  of  the  half  blood;  if. 
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on  ilie  oontrazy,  the  properfy  paaaed  by  the  will,  the  defend- 
antSy  being  of  the  whole  blood,  mast  suooeed. 

'*  Where  the  same  qtiantity  and  quality  of  estate  is  devised 
that  the  devisee  would  have  acquired  by  descent,  the  title  passos 
by  the  worthier  title — by  descent,  and  not  by  purchase: "  Med' 
ley  Y.  Williams,  7  Gill  &  J.  70;  2  Hilliard  on  Real  Prop. 
628,  529.  The  only  inquiry,  then,  would  seem  to  be,  whether 
these  devisees  took  the  same  estate  as  if  their  father  had  died 
intestate.  Estates  in  joint  tenancy,  coparcenary,  and  in  com- 
mon are  different  from  each  other.  We  need  not  mention  the 
well-recognized  distinctions.  It  may  be  conceded,  as  contended 
in  argument,  that  for  most  practical  purposes  in  this  country 
there  is  no  real  difference  between  coparceners  and  tenants  in 
common,  yet  they  are  different  as  legal  estates,  and  their  quali- 
ties and  incidents  are  not  the  same.  Tenancies  in  common  and 
joint  tenancies  are  recognized  by  the  act  of  1822,  c.  162;  and 
estates  in  coparcenary  by  the  court  of  appeals,  in  the  case  of 
Hoffar  V.  Dement,  6  Gill,  182  [46  Am.  Dec.  628],  where  it  is 
said:  **  In  Maryland  the  children  of  parents  who  die  intestate, 
seised  in  fee  in  lands,  etc.,  take  as  coparceners,  and  are  so 
treated  by  the  act  of  1820,  c.  191,  sec.  6."  The  same  principle 
applies  to  persons  inheriting  in  virtue  of  the  act  of  1786,  c.  45. 
They  all  constitute  but  one  heir.  Suppose,  instead  of  the  words 
employed  in  this  clause,  the  will  had  devised  this  residue  to  the 
children  as  tenants  in  common,  can  it  be  doubted  that  they 
would  have  taken  as  devisees,  and  not  as  heirs  at  law  ?  McUhncn 
V.  Bowman,  8  Anst  727.  These  words  are  not  used,  but  terms 
of  the  same  import  are.  In  wills,  the  expressions,  **  equally  to 
be  divided,^'  ''share  and  share  alike,"  ''respectively  between 
and  amongst  them,"  have  been  held  to  create  a  tenancy  in  com- 
mon: 2  Bla.  Com.,  c.  12,  note  by  Chitty;  and  in  2  Powell  on 
Devises,  c.  18,  pp.  870, 871,  it  is  said:  "  It  may  be  stated  gener- 
ally that  all  expressions  importing  division  by  equal  or  unequal 
shares,  or  referring  to  the  devisees  as  owners  of  respective  or  dis- 
*tinct  interests,  and  even  words  simply  denoting  equality,  will 
have  this  effect."  He  also  states  several  examples  and  references. 
We  are  referred  to  4  Kent's  Com.  867,  as  an  authority  to  show 
that  in  this  country,  where  primogeniture  does  not  exist,  the 
technical  distinction  between  coparcenary  and  estates  in  com- 
mon may  be  considered  as  essentially  extinguished.  This,  how* 
ever,  is  not  the  law  in  this  state;  for,  as  we  have  seen,  these 
estates  have  been  recognised  by  the  legislature  and  by  the  court 
of  appeals. 
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But  the  question  has  been  expressly  decided  in  England.  At 
common  law  it  could  not  arise,  except  where  the  ancestor  died 
without  male  heirs,  or  where  lands  descended  to  all  the  sons  ac- 
cording to  the  custom.  Where  a  testator  seised  of  lands  in  fee» 
being  of  the  nature  of  gavelldnd,  devised  them  to  his  heirs  hy 
the  custom,  and  to  their  heirs,  equally  to  be  divided  amongst 
them,  the  question  was,  whether  they  should  be  in  by  descent 
or  devise.  Anderson,  J.,  held  that  without  the  words  *' equally 
to  be  divided  amongst  them  '^  they  would  be  joint  tenants,  and 
that  with  these  words  they  were  tenants  in  common,  but  in 
either  case,  that  they  took  as  heirs;  and  the  other  justices  con- 
curred: Beards  Case,  1  Leon.  112,  315.  This  case  is  quoted  as 
authority  in  1  Powell  on  Devises,  428,  and  1  Jarm.  on  Wills,  68.. 
See  also  Packman  v.  Cde^  2  Sid.  63, 78,  to  the  same  effect  And 
so  in  Anonymous,  Cro.  Eliz.  431,  a  man  having  two  daughters^ 
being  his  heirs,  devised  his  land  to  them  and  their  heirs.  '*  Tha 
question  was,  whether  they  took  as  joint  tenants  by  the  devise^ 
or  as  coparceners  by  descent."  And  all  the  justices  held  dearlj 
that  they  took  as  joint  tenants.  If,  therefore,  the  will  creates  a 
joint  tenancy*  or  a  tenancy  in  common,  the  property  does  not 
pass  to  the  devisees  as  heirs  at  law,  but  as  purchasers  under  the 
will. 

It  is  contended  that  the  distinction  is  merely  technical,  and 
does  not  affect  the  enjoyment  of  the  estate,  whether  held  in  co- 
parcenary or  in  common,  as  in  Maxyland  there  is  vexy  little  if 
any  difference  between  these  titles;  and  we  are  told  that  thi» 
distinction  should  not  avail  against  the  rule  on  which  the  appel- 
lants rely  to  convert  Hub  devise  into  an  inheritance.  This  argu* 
ment  may  be  applied  the  other  way  with  as  much  force.  When 
a  will  is  made,  the  presumption  is  that  the  testator  intended 
that  the  estate  should  pass  by  devise,  and  not  by  descent.  Thi» 
design,  however,  is  sometimes  frustrated  by  rules  of  law,  which 
is  sought  to  be  done  in  the  present  case  by  one  for  which  there^ 
are  not  the  same  reasons  under  our  laws  as  in  England :  1  Powell 
on  Devises,  421.  This  rule  is  as  technical  as  the  other.  How- 
ever, it  exists,  and  we  have  no  disposition  to  disregard  it,  but 
we  think  it  does  not  apply  in  the  present  case,  as  the  will  does 
not  pass  the  same  estate  in  quality  and  quantity  that  the  devisees 
would  have  taken  as  heirs  at  law. 

Judgment  affirmed. 

CeiLDBBr  FUEnTMXD  TO  Taks  liAim  AM  Hxns  vntQ  it  is  showii  that 
the  tattetor*!  will  wm  eawcoted  mm  to  pMS  nal  Mtefee,  aad  that  iti  oootonls 
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w«re  inooDiifteiit  with  hit  ohildrai^  claim  to  the  Uad  as  hein:  SUphenaom 
▼.  Doe^  46  Am.  Dec.  4^;  and  an  estate  in  fee  is  presomed  to  descend  on  tiM 
death  of  the  ancestor  in  pursoance  of  the  laws  of  inheritance,  unless  the  da- 
scent  is  shown  to  haye  been  interrupted  by  a  derise:  Baxter  ▼.  Bradbm^t  37 
Id.  49. 

ChiLDBXN  OW   VAMMtm  WHO  DZB   InmiATB  TaKB  am   GoPABGBnBS  m 

Martlavd:  ffq/ar  ▼.  DemeuL,  46  Am.  Dea  626. 

TxHAim  nr  Comxqv,  whin  Bboabdid  as  CoPABGBfnts:  See  PuUenom 
▼.  Lawtting,  S6  Am.  Dec.  154. 

PUnoipal  oasb  was  gitxd  in  Power  ▼.  Dovia,  8  McArthnr,  167»  in  holding 
that  where  a  will  gave  a  better  title  to  the  deyisess  than  they  would  aoqniva 
by  descent,  they  take  by  purchase,  end  not  by  desosnk 


Susquehanna   Bbidge   and   Bank    Go.  t;.    Thb 

Genebal  Insurance  Go. 

(8  Mabxlaxb*  806.] 

OoBPOBATiON  MAT  Sbcurb  bt  Mobtoaob  Debt  Dus  bt  It,  independ- 
ently of  the  fact  of  its  being  authorized  to  deal  in  mortgages;  such  power 
being  necessarily  incident  to  the  power  to  borrow,  and  its  exercise  caa 
only  be  restrained  by  express  inhibition  in  the  act  of  incorporation. 

pBoor  ov  Seal  or  Cobporation  is  Unnbcbssabt,  when  it  is  affixed  by 
the  proper  officer  or  agent  of  the  company. 

PEB80N8  ACTIKO    PUBUCLT  AB  OfVIOBBS  OV    CoBPOBATION  ABB    PBBUlfXD 

TO  BB  Rightfully  in  Office;  and  in  the  absenoe  of  proof  on  the  sub> 
ject,  it  is  not  incumbent  on  the  party  claiming  under  the  acts  of  an  ofli* 
cer  defado  to  show  that  he  has  been  properly  elected. 

Bnx  in  chancery  against  the  defendant  below  and  appellant, 
the  Susquehanna  Bridge  and  Bank  Company,  for  the  sale  of 
certain  real  estate  mortgaged  by  it  to  the  appellee.  The  presi- 
dent and  directors  of  the  defendant  denied  the  indebtedness 
and  the  execution  of  the  mortgage.  The  mortgage  in  question 
purported  on  its  face  to  be  executed  under  the  corporate  seal  of 
the  company  by  one  Freeman,  president.  It  was  shown  that 
Freeman  was  recognized  as  the  president  of  the  company;  that 
the  mortgage  was  drawn  at  his  request,  acknowledged  and 
signed  by  him  as  president,  and  that  the  seal  affixed  thereto 
was  in  his  possession.  The  admissibility  of  the  mort^iage  in 
evidence  was  excepted  to  by  the  defendant,  but  the  sale  afl 
prayed  for  was  decreed  by  the  chancellor. 

Charles  F,  Mayer  ^  for  the  appellant. 

B.  Teaelde  WaOuand  Thomm  G.  iVtitf,f6r  theappelli 
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Bj  Court,  Lb  Grand,  0.  J.  The  decree  in  this  oaee  is  miao- 
companied  by  an  opinion  of  the  chancellor,  and  we  are  there- 
fore not  apprised  of  the  reasons  which  induced  him  to 
sign  it. 

The  reversal  of  the  decree  is  asked  on  several  grounds,  none 
of  which,  in  our  judgment,  are  tenable.  It  is  objected  that  the 
appellant  had  no  right  to  give  the  mortgage.  This  objection  is 
answered  bj  the  fifteenth  section  of  the  act  of  1814,  chapter  66, 
which  expressly  authorizes  the  corporation  to  deal  in  mortgages. 
But  independently  of  this,  we  are  of  the  opinion  it  would  have 
been  competent  to  the  corporation  to  have  secured  by  mortgage 
a  debt  due  by  it;  such  power  is  necessarily  incident  to  the  power 
to  borrow,  and  its  exercise  could  only  be  restrained  by  express 
inhibition  in  the  act  of  incorporation. 

It  is  contended  there  was  no  proof  of  the  seal  of  the  corpora- 
tion. This  is  unnecessazy  when  it  is  affixed  by  the  proper  officer 
or  agent  of  the  company:  Angel  and  Ames  on  Corp.  195,  sec.  7. 
But  it  is  said  there  is  no  proof  that  Freeman,  who  professed 
to  be  the  president,  was  so  in  ^t.  The  evidence  shows  he  held 
himself  out  to  the  world  as  such,  and  was  dealt  with  accordingly 
by  the  community.  If  he  were  not  in  point  of  fiict  the  presi- 
dent, ^e  corporation  owed  it  to  the  community  to  give  notice 
of  the  fact.  To  allow  a  {>erson  publicly  to  proclaim  himself 
authorized  to  act  in  a  certain  capacity,  and  to  seek  to  avoid  his 
acts  when  such  avoidance  would  work  to  the  advantage  of  the 
corporation,  would  be  but  to  authorize  the  perpetration  of  frauds 
on  an  unsuspecting  community.  It  is  nowhere  denied,  in  any 
of  the  answers,  that  Freeman  was  the  president  at  the  time  of 
the  execution  of  the  mortgage;  and  it  has  been  held  by  the  court 
of  appeals,  in  the  case  of  Burgess  v.  Pu6,  2  Oill,  287,  that  per- 
sons acting  publicly,  as  officers  of  a  corporation,  are  presumed 
to  be  rightfully  in  office,  and  that,  in  the  absence  of  proof  on 
the  subject,  it  is  not  incumbent  on  the  party  claiming  under  the 
acts  of  an  officer  de  fado  to  show  that  he  has  been  properly 
elected. 

Decree  affirmed. 


CoBFORATiONB,  Incidsiital  PowKRS  owi  See  People  ▼.  Utka  Ins,  Co.,  8 
Am.  Dec.  243;  N.  T.  Firemen  Ins.  Co.  ▼.  Ely,  13  Id.  100;  The  Banks  t. 
PottioMX,  15  Id.  706;  JUcCartee  ▼.  Orphan  Asylum  Soe.,  18  Id.  516;  LeggeU 
V.  N.  J.  Man.  etc.  Co.,  23  Id.  728;  Free.  etc.  of  Bank  ^  Chillieoihe  ▼.  Mayor 
tie.  o/ChUUeothe,  30  Id.  185,  and  note;  8taU  v.  Mayor  etc.  of  Mobile,  Id.  564; 
Commercial  Bank  t.  Newport  Man.  Co.,  36  Id.  171;  Burrill  ▼.  Pres.  etc.  nj 
NaJiant  Bank,  Id.  385;  Rivanna  Nav.  Co.  v.  Dawsons,  46  Id.  183;  Blasr  r. 
Perpetual  Ins.  Co.,  47  Id.  129. 
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Proof  op  Seal  op  Corporation,  wbrk  NacmART:  See  Dem  ▼.  VndawdU 
11  Am.  Deo.  fiSl;  LegffeU  ▼.  N.  J.  Mtm.  He,  Co.,  23  Id.  728,  and  note. 

pRBflOMS    AonNG    PUBUOLT    AS    OFnCXBB    OV    CORFOBATlOll    FBMBUUMB 

EioHTFtTLLT  IH  OmcB:  Stbna  Jb  Tom.  JL  R.  y.  T%pUm^  S9  An.  Deo.  944. 


New  Yobk  Life  Inbubanoe  Gompant  v.  Flagk. 

(.3  MASnAlTD,  Ml.] 
FOWRR  07    ASSIONIIKNT  OF    LiFS  InSUBANCK  PoLICT  IS  NOT  LmiTKD  by  a 

provision  to  pay  the  snm  securtfd  to  the  **  legal  representatiTes  **  of  the 
insured,  hot  the  provision  is  designed  to  apply  only  in  case  the  latter 
had  died  without  having  previously  assigned,  where  the  contract  was 
with  the  "assured,  his  executors,  administrators,  and  assigns,'*  and  at 
the  bottom  of  the  policy  were  the  words  **  N.  B.  If  assigned,  notice  to 
be  given  the  company.*' 

Reasons  Requiring  Underwritsrs'  Assent  to  Make  Abbionxsntb  of 
Fire  Poligijcs  Vaud  do  not  Obtain  in  case  of  an  insnianoe  on  hnmsa 
life. 

KoncE  OF  Assignment  of  Insurance  Poucy  is  Sufficiently  Early 
when  given  two  days  subeequent  to  the  assignment,  although  after  the 
death  of  the  assured,  if  the  policy  does  not  specify  any  particular  time 
within  which  notice  is  to  be  given. 

DxuvERY  OF  Assignment  of  Insurance  Poucy  is  Sufficient  xp  Vbsx 
Title  in  Assignee,  and  is  good  against  all  but  the  creditors  of  the  as- 
signor, when  made  by  the  assignor  to  the  representative  of  the  assignee. 

^Assignments  of  Insurance  Policies  are  Author izku  by  the  Maryland 
act  of  1829,  chapter  51,  policies  leing  but  choees  in  action  for  the  pay- 
ment of  money,  and  all  contracts  for  the  payment  of  money,  whether 
express  or  implied,  being  vdthin  the  purview  of  that  act. 

Rejection  of  Proper  Ins i  ructions  will  not  Authorize  Reversal  op 
Judgment,  when  those  given  cover  the  whole  ground. 

Assumpsit  on  a  policy  of  insurance.  The  facts  axe  sufficiently 
etated  in  the  opinion.  Verdict  and  judgment  were  given 
against  the  company,  and  it  appealed. 

WiUiam  Schley,  for  the  appellant 

WiUiam  E,  Young  and  Charles  B.  PiUa,  for  the  appellee. 

By  Court,  Lb  Grand,  C.  J.  The  action  in  this  case  was 
founded  on  a  policy  of  insurance,  underwritten  by  the  appel- 
lant on  the  twenty-sixth  day  of  October,  1849,  being  an  insur- 
ance on  the  life  of  Jonathan  Nesbitt.  On  the  fifth  of  June, 
1850,  he  died,  after  having,  on  the  third  of  the  same  month, 
assigned  all  interest  in  the  policy  to  the  appellee,  *'  for  the  sole 
and  separate  use  of  his  wife,  Mary  E.  Nesbitt,  her  executors, 
administrators,  and  assigns."  Notice  of  the  assignment  was  not 
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given  to  the  company  nntil  after  the  death  of  Kesbitt,  but  on 
the  day  when  that  event  took  place. 

The  right  of  the  plaintiff  to  recover  in  this  action  is  denied 
on  several  grounds.  Two  of  them  relate  to  the  assignment 
made  on  the  third  of  June,  and  the  seventh  and  eighth  prayers 
are  designed  to  present  the  questions  growing  out  of  it.  The 
eighth  denies  the  right  of  the  plaintiff  below  to  recover  in  his 
own  name  by  virtue  of  the  assignment;  and  the  seventh  asserts 
that  no  recovery  can  be  had  if  the  juiy  should  find  the  com- 
pany was  not  notified  of  the  assignment  until  after  the  death  of 
Nesbitt.  If  either  of  these  propositions  be  trae,  then  whatever 
else  there  may  be  in  it,  there  is  not  sufficient  in  the  case  to  give 
the  plaintiff  a  proper  standing  in  court. 

The  eighth  prayer  is  founded  upon  two  grounds:  1.  That 
the  policy  provides  the  sum  of  money  secured  by  it  shall,  in  the 
event  of  the  death  of  Nesbitt,  be  paid  to  his  "  legal  representa- 
tives;" and,  2.  That  it  was  in  violation  of  the  testamentary  sys- 
tem of  the  state. 

Although  it  be  true  that  there  is  a  provision  in  the  policy 
binding  the  company  to  pay  the  legal  representatives  of  the  in- 
sured, yet  this  obligation  must  be  taken  in  connection  with  other 
portions  of  the  same  instrument;  otherwise  the  true  meaning  of 
the  whole  would  not  be  ascertained.  The  contract  is  with  the 
"assured,  his  executors,  administrators,  and  assigns;"  and  at 
the  bottom  of  the  policy  are  these  words:  "N.  B.  If  assigned, 
notice  to  be  given  the  company." 

Taking  into  consideration  the  whole  instrument,  our  opinion  is 
that  the  provision  to  pay  to  the  legal  representatives  was  designed 
t(i  apply  only  to  a  case  where  the  assured  died  without  having 
previously  assigned  the  policy,  and  not  to  be  construed  as  in 
any  sense  limiting  the  power  of  the  party  insured  to  assign. 
The  nota  bene,  at  the  close  of  the  policy,  was  evidently  inserted 
for  the  protection  of  the  company.  Knowledge  of  the  assign- 
ment could  only  be  important  to  it  in  one  view:  to  prevent  the 
possibility  of  its  being  compelled  to  pay  both  the  assignee  and 
the  l^;al  representatives  of  the  insured.  In  fire  policies  there 
is  generally  a  condition  that  any  assignment  will  be  void  with- 
out the  assent  of  the  underwriters  be  first  obtained.  The  reason 
of  this  is  obvious.  A  fire  policy  may  be  underwritten  for  one 
person  when  it  would  not  be  for  another.  In  all  such  cases, 
the  character  for  integrity  and  caution  of  the  party  constitute 
important  considerations.  While  the  character  of  one  person 
would  be  a  complete  guaranty  that  he  would  not  fire  his  own 
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borne  or  goods,  thecharaoter  of  his  assignee  might  famish  no 
such  assiuance,  and  therefore  it  is  that  in  fire  policies  the  assent 
of  the  nnderwriters  is  indispensable  to  the  Talidiiy  of  the  as- 
signment. No  snch  leason  obtains  in  the  case  of  an  inBoianoe 
on  human  life. 

The  witness  William  H.  Toong,  esq.,  testifies  that  he  pre- 
pared the  assignment;  and  although  the  appellee  was  not  pres- 
ent at  the  time,  he  had  been  prsTiouslj  informed  of  the  intention 
to  execute  each  an  assignment,  and  that  he  agreed  to  act  as 
trustee;  that  after  the  execntion  of  the  instrument  it  was  deli¥- 
ered  to  witness,  who  placed  it  in  a  drawer  in  the  house  of  Nes- 
faitt,  which  was  under  the  control  of  witness;  that  he  prepared 
a  notice  of  the  fact  of  the  assignment,  to  be  delivered  to  the 
company,  and  was  under  the  belief  it  had  been  delivered,  until, 
on  the  day  of  the  death  of  Nesbitt  he  found  such  not  to  be  the 
ease,  when  he  immediately  caused  the  notice  to  be  given.  We 
consider  this  a  sufficient  compliance  with  the  requirement  ai  the 
policy.  It  does  not  specify  any  particular  time  within  whidi 
the  notice  is  to  be  given,  and  we  think  two  days  sufficiently 
early,  although  after  the  death  of  the  assured.  The  witness 
testifies  he  considered  himself  as  representing  the  appellant. 
There  is  no  pretense  of  fraud  in  the  assignment,  and  we  con- 
sider the  delivery  to  Young  a  sufficient  delivery  to  vest  title  in 
the  assignee. 

We  consider  the  assignment  as  authorized  by  the  act  of  1829, 
chapter  51,  the  policy  being  but  a  chose  in  action  for  the  pay* 
ment  of  money.  All  contracts  for  the  payment  of  money, 
whether  express  or  implied,  are  within  the  purview  of  that  act: 
Crawford  v.  Broohey  4  Gill,  214;  Gordon  v,  Doumey,  1  Id.  41. 
The  delivery  of  the  assignment  to  Young,  as  the  representative 
of  the  appellee,  was  a  complete  and  absolute  surrender  of  all 
legal  i)ower  and  dominion  over  the  policy,  and  as  such  v^as 
good  against  all  but  the  creditors  of  the  assignor;  and  none 
such  are  before  us,  and  for  aught  we  can  see,  there  were  none: 
Pennington  v.  OiUings,  2  QUI  &  J.  208;  Bradley  v.  JTutU,  6  Id* 
64  [23  Am.  Dec.  697];  EarriBon  v.  McConkey,  1  Md.  Ch.  84. 
For  these  reasons,  we  are  of  opinion  the  county  court  properly 
rejected  the  seventh  and  eighth  prayers  of  the  appellant. 

The  appellant  offered,  in  all,  nine  prayers  to  the  court  below, 
Bome  of  which  were  granted  and  some  rejected.  We  have  said 
we  concur  with  them  in  the  propriety  of  the  rejection  of  the 
seventh  and  eighth  prayers.  All  the  others  were  founded  on 
the  truthfulness  or  falsehood  of  the  declaration  of  the  insured 
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at  the  time  he  answered  the  interrogatories  propounded  to  him 
by  the  company,  and  the  evidence,  aliunde  his  dedaiation, 
touching  the  condition  of  his  health. 

It  appears  from  the  evidence  in  the  cause  that  the  deceased 
had  been  applied  to  by  the  agent  of  another  insurance  company, 
and,  at  his  solicitation,  underwent  an  examination  by  the  physi- 
cian, who  declined  reporting  favorably  on  his  case,  because  his 
pulse  was  two  or  three  beats  higher  than  his  company  would 
take,  and  who  said  he  could  not  recommend  the  life,  and  sug^ 
gested  that  the  papers  be  not  sent  on  to  his  company  (which 
was  located  in  New  Jersey);  and  that  he  should  not  be  required 
to  pass  an  opinion  on  the  life,  as  it  might  injure  Mr.  Nesbitt  if 
he  applied  to  another  company.  The  application  had  been  filled 
up,  and  was  ready  to  be  sent  on,  but  the  opinion  of  the  physi* 
cian  prevented  it.  All  persons  applying  for  insurance  by  the 
appellant  are  required  to  answer  certain  questions,  and  a  failure 
to  answer  them  honestly  and  correctly  deprives  them  of  all  ad- 
vantages derivable  from  the  policy.  The  fourteenth  interroga- 
tory propounded  to  Nesbitt  was  in  these  words:  '*  Has  a  propo- 
sal been  made  for  insuring  the  life  of  said  party  [Nesbitt]  at  any 
other  office  ?  And  if  so,  state  whether  it  was  accepted  or  de- 
clined."   To  this  question  Nesbitt  answered  *'  No." 

On  the  testimony  the  appellant,  by  its  second  prayer,  asked 
the  court — which  it  refused  to  do— to  instruct  the  jury,  if  they 
should  find  from  the  evidence  that  Nesbitt,  prior  to  the  applica- 
tion to  the  appellant,  had  filled  up  an  application  to  another 
company,  with  intent  to  obtain  a  policy  of  insurance  from  said 
company  in  case  such  application  should  be  accepted;  and  that 
the  applicant  was  examined  by  the  medical  examiner  of  said 
company,  and  that  it  was  the  purpose  and  intention  of  said 
Nesbitt  to  prosecute  his  application  in  case  he  should  be  reooD> 
mended  by  said  medical  examiner  as  a  person  proper  to  be  in- 
sured by  the  company;  and  shall  further  find  that  said  Jonathan 
Nesbitt  was  rejected  on  such  examination  by  said  Dr.  Collins, 
and  the  said  Nesbitt  thereupon  withdrew  his  papers  from  the 
agent  of  the  company;  and  shall  further  find  that  on  his  appli- 
cation to  the  appellant  for  insurance  he  did  not  disclose  the 
fact  that  he  had  been  so  examined  and  rejected,  and  that  it  was 
a  material  fact  that  ought  to  have  been  made  known  to  the  ap- 
pellant— ^then  the  appellee  was  not  entitled  to  recover. 

Whether  the  facts  set  out  in  the  prayer  amounted  to  a  pro- 
posal it  is  not  important,  in  the  view  we  have  of  the  case,  to  in- 
quire. The  prayer  rests  entirelyon  the  falsehoodol  the  declam- 
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fcion  of  Nesbitt,  and  the  oourt,  by  giving  the  fixst  and  nintli 
prajen  oiFeied  by  the  appellant,  clearly  put  the  qnestion  before 
the  jury,  and  gaTe  to  the  company  all  the  advantage  to  which  it 
was  entitled.  The  first  instruction  informed  the  jury  that  if 
they  should  find  '*  the  declaration  made  by  the  said  Jonathan 
Nesbitt,  bearing  date  the  twentieth  day  of  October,  1849,  was 
in  any  material  respect  untrue,  then  the  plaintiff  is  [was]  not 
entitled  to  recover  in  this  case."  And  the  ninth  prayer  told 
them  if  they  should  find  from  the  evidence  **  that  prior  to  the 
making  of  the  proposal  of  the  twentieth  day  of  October,  1849, 
a  proposal  had  been  made  in  August,  1849,  by  the  said  Jonathan 
Nesbitt  for  the  insurance  of  his  life  for  five  thousand  dollars, 
at  the  Mutual  Benefit  Insurance  Company  of  New  Jersey,  then 
the  plaintiff"  was  not  entitled  to  recover. 

These  two  instructions  clearly  submitted  the  truth  or  falsify 
of  the  answer  of  Nesbitt  to  the  jury.  The  first  distinctly  told 
them,  if  they  should  find  his  declaration  in  any  material  respect 
untrue,  the  appellant  was  not  entitled  to  recover;  and  the  ninth 
as  clearly  informed  them,  if  they  should  find  he  had  made  a 
prior  proposal  to  another  company,  that  there  could  be  no  re- 
covery. In  the  case  of  the  Mutual  Safely  Insurance  Company  v. 
Cohen,  3  Gill,  482  [43  Am.  Dec.  341],  the  court  say:  *'  Some  of 
the  instructions  which  were  asked  for,  and  refused,  might  have 
been  granted;  but  it  is  believed  ihat  the  instruction  given  covers 
the  whole  ground,  and  therefore,  for  the  rejection  of  them,  the 
judgment  ought  not  to  be  reversed."  See  also  Stohes  v.  SaUon- 
Htall,  13  Pet.  191.  We  do  not,  therefore,  deem  it  necessary  to 
inquire  whether  the  second  prayer  of  the  appellant,  if  it  were 
the  only  prayer  in  the  case,  ought  to  have  been  granted.  It  is 
clear  all  the  advantage  it  proposed  to  the  company  was  secured 
by  the  first  and  ninth  prayers,  which  were  granted  by  the  court, 
and  therefore,  in  the  language  of  the  court  in  Muiual  Safety  In* 
mirance  Company  v.  Cohen,  eupra,  for  its  rejection  the  judgment 
ought  not  to  be  reversed. 

For  the  same  reasons,  we  are  of  opinion  that  the  county  court 
ought  not  to  be  reversed  because  of  its  rejection  of  the  fourth 
and  sixth  prayers.  It  appeared  from  the  evidence  that  Nesbitt 
was  liable  to  attacks  of  dyspepsia,  and  that  he  had  been  at- 
tended at  different  periods  by  different  physicians.  The  fourth 
prayer  asked  the  court  to  instruct  the  jury,  that  if  they  should 
find  that  Nesbitt,  "  at  the  time  of  his  application,  was  predis- 
ppsed  to  the  disease  of  dyspepsia  to  such  a  degree  as  seriously 
to  affect  his  health,  and  to  such  a  degree  as  to  produce  bodily 
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infinnify/'  then  the  plaintiff  was  not  entitled  to  recoTer.  This 
piBjer,  as  a  distinct  proposition,  we  are  of  opinion  ought  to 
hare  been  granted,  for  we  can  not  see  how  a  person  can  be 
sound  and  healthy  who  is  predisposed  to  dyspepsia  to  such  a 
degree  as  to  produce  bodily  infirmiiy;  but  the  company  had 
the  benefit  of  this  instruction  in  the  first  and  fifth,  which  were 
granted.  The  latter  told  the  jury,  if  they  should  find  he  ''  was 
not  in  good  health  at  the  time  of  the  application/'  there  could 
be  no  recoyeiy ;  and  the  first  said,  if  his  answers  were  erroneous 
iu  any  material  respect,  the  action  must  be  defeated.  The  tenth 
interrogatory  propounded  to  Nesbitt  was  in  these  words:  **  Is 
the  party  subject  or  predisposed  to  any  disease  or  bodily  in- 
fiimity?"  If,  therefore,  he  was,  in  point  of  fact,  predisposed  to 
dyspepsia,  and  the  proof  showed  it,  the  first  instruction  told  the 
jury  the  plaintiff  was  not  entitled  to  recorer.  Whateyer  may  be 
our  views  of  the  force  of  the  testimony,  it  is  not  for  us  to  cor- 
rect the  yerdict  of  the  jury;  that,  more  properly,  was  for  the 
court  below,  by  granting  a  new  trial,  if  they  bdieyed  the  evi- 
dence called  for  a  different  finding.  The  foregoing  reasons  dis- 
pose, also,  of  the  sixth  prayer. 
Judgment  a£Srmed. 

EooLBSTON,  J.,  dissented. 

ASSIONMXNT    OF    InSUBAKOB,    WHIN    VaUD    AHD    WhAT    CoKSTITUTSB  — 

Whkn  PoflsiBUB  IN  Gknkral. — ^A  policy  of  fire  or  life  insoranoe  was  sot 
Msignable  at  common  law,  in  such  a  eenae  that  the  asaignee  thereof  might  sue 
m  his  own  name;  bat  the  aesignee's  rights  were  recognized,  or  at  least  came 
toon  to  be  recognused,  to  such  an  extent  that  he  might  sue  in  the  name  of  his 
assignor:  May  on  Ins.,  sec.  377 ;«/e8ftr/v.  WiOianuburgh  Inn,  Co.,  snm(S,Y,), 
88;  Palmer  v.  MerriU,  6  Gush.  282;  S.  C,  62  Am.  Dec.  782;  //o6&«  v.  Afemphii 
Jn$.  Co. ,  1  Sneed,  444;  and  although  the  assignee  was  originally  allowed  to  come 
into  e4aity,  and  in  fact  was  at  first  obliged  to  resort  to  equity  to  enforce  his 
demand*  it  was  finally  considered  that  bis  remedy  at  law  lu  the  name  of  his 
assignor  was  adequate  and  complete,  and  the  necessity  to  resort  to  equity  had 
ceased:  Carter  v.  United  Ins.  Co.,  1  Johns.  Ch.  403;  and  see  3  Pom.  £q.  Jar., 
sec  1272.  Statutes  in  £ngland  and  in  many  of  the  states  now  require  assign- 
ees of  things  in  action  to  sue  at  law  in  their  own  names,  and  have  thus 
made  their  interests  legal:  Pom.  on  Bern.,  sec.  124  et  seq.;  3  Pom.  Eq.  Jur., 
sec  1273.  It  is  worthy  to  note,  in  this  connection,  that  the  first  English 
tftatates  permitting  legal  assignments  of  thing*  in  action  were  confined  to 
poticies  of  insurance:  See  30  &  31  Vict,  o.  144;  31  &  32  Id.,  c.  86..  Under 
these  statutes  assignees  of  policies  of  insoranoe  may  now  sue  in  their  own 
names:  Archibald  y.  Muttud  Life  Im.  Co.^  88  Wis.  542;  Watertown  F,  Int. 
Co.,  41  Mich.  131;  Mutual  PrdeeUon  Ine.  Co.  ▼.  Hamilton,  5  Sneed,  269;  bat 
where  the  statutes  are  not  adopted,  courts  of  law  at  the  present  day  require 
the  suit  to  be  brought  in  the  assignor's  name:  United  State*  L.  Ine.  Co.  y. 
Lmdwig,  103  UL  306;  and  see  jPomeyioy  v.  Manhattan  Life  Ins.  Co.,  40  Id.  89a 
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In  the  CAM  of  marine  policies,  a  different  mle  is  establislied  by  custom  and 
the  nature  of  the  policies  themselves,  and  they  are  accordingly  assignable, 
with  a  transfer  of  the  cargoes  or  Teasels,  so  as  to  give  the  asBipinees  the  right 
of  suing  upon  them  in  their  own  names:  May  on  Ins.,  see.  S77;  1  PhilL  cm 
Ins.,  sec.  76;  and  see  Eari  v.  Shaw,  I  Johns.  Cas.  814;  a  C,  1  Am.  Dec  117. 

CoNBKKT  OF  LnVRlBS  TO  AflBloiniXHT.— IL  Where  not  Bxpresdy  Re^ 
quired, — It  has  been  laid  down  in  general  terms^  that  a  policy  of  fire  in- 
surance is  a  personal  contract,  and  is  not  assignable  without  the  consent  of 
the  insurers;  that  much  depends  upon  the  character  of  the  owner  as  a  man 
of  prudence,  integrity,  and  watchfulness;  and  that  these  considerations  entsr 
into  the  contract:  May  on  Ins.,  sec  377;  Sadlere*  Company  v.  Badeock,  2  Atk. 
654,  557;  Lynch  v.  Dahdl,  4  Bro.  P.  C.  431;  JEtna  Fire  Ine.  Co,  v.  Tyler^ 
16  Wend.  385;  Simerai  v.  Dubuque  Mut,  F,  Ine,  Co,,  18  Iowa,  319;  but  the 
case  of  Bergion  v.  BuUden*  Ine,  Co.,  38  CaL  541,  contains  some  observaticHis 
that  are  well  worth  noticing  in  this  regard.  Mr.  Justice  Rhodes,  after  stating 
that  a  policy  ''may  be  assigned  to  the  osti^nee  qfthe  property,  and  for  this 
the  ossenf  qf  the  insurer  u  required,  whether  it  be  so  stipulated  in  the  policy 
or  not,**  proceeds ^  "Another  kind  of  assignment  is,  when  the  policy  is  as- 
signed before  the  loss  occurs,  but  without  the  asrignment  of  an  inleregt  in  the 
inmtred  property.  The  sssignment  in  this  case  is  of  that  character.  A  trams- 
aotion  of  that  iund  is  usually  called  an  assignment  of  the  policy,  and  it  is  so 
denominated  when  the  assignment  is  made  after  the  loss,  and  it  may  be  con- 
venient to  refer  to  either  transaction  by  those  terms.  But  is  it  in  truth  an 
assignment  of  the  policy?  Is  it  not  rather  an  assignment  in  the  one  case  of 
the  sum  that  may  become  due,  and  in  the  other  of  the  sum  that  has  already 
become  due,  upon  the  occurrence  of  a  loss?  The  contract^  as  we  have  seen, 
Ixsing  personal,  and  intended  for  the  indemnity  of  the  insured  under  certain 
conditions  and  provisos,  and  it  being  indispensable  to  a  reoovery  that  the  in- 
sured should  hold  an  insurable  interest  at  the  time  of  the  loss,  the  assign- 
ment before  the  loss  can  not,  by  possibility,  have  the  effect  to  substitute  the 
assignee  in  the  place  of  the  insured,  or  bring  him  into  any  relation  with  the 
contract,  except  to  receive  the  money,  if  any  should  become  due  upon  a  loss. 
All  the  conditions  and  provisos  on  the  part  of  the  insured  are  still  to  be  ob- 
•erve<l  by  him,  and  any  failure  on  his  part  would  defeat  a  recovery  on  the 
policy.  When  both  the  policy  and  the  subject  are  assigned  with  the  assent 
of  the  insurer,  the  assignee  takes  from  that  time  the  exact  position  of  the  in- 
surecl .  There  is  no  substantial  difference  between  an  assignment  of  the  policy 
alone,  executed  in  the  usual  form,  and  an  indorsement  upon  the  policy  direct- 
ing the  insurer  to  'pay  the  within,  in  case  of  loss,  to  C.  D.,'  the  amrignfte 
The  nature  and  effect  of  an  assignment  of  this  character  was  noticed  in 
Bibend  v.  Liverpool  etc.  Jne.  Co,,  30  Cal.  78,  and  it  was  regarded  as  a  tranafer 
of  the  right  to  receive  the  money  that  might  become  due  upon  the  happening 
of  a  loss.  There  can  be  no  question  that  such  an  assignment  is  valid  between 
the  parties,  and  that  it  will  be  upheld  in  equity.  It  is  an  equitable  assign- 
ment of  a  contingent  right  to  the  money;  and  when  the  loss  happens,  it  be- 
comes, as  between  the  parties,  a  vested  right."  See  abo  Wfuhington  Fire 
Ins.  Co.  y.  Kelly,  32  Md.  457,  where  the  purpose  of  restrictions  on  ssnign 
ments  of  policies,  as  stated  in  the  principal  case,  was  quoted  by  Miller,  J.; 
but  it  was  said  that  these  restrictions  ought  to  be  made  to  refer  solely  to  the 
transfer  of  the  interest  in  the  insured  property,  for  an  assignment  of  the 
policy  simply  operated  as  aa  equitable  aastgnment  of  the  proceeds  in  oem 
anything  became  due 

This  distinction  thus  made  lietween  an  sssignmimt  of  the  policy  with  m 
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Inmafer  of  the  property  inanred  and  an  asBignment  without  sach  transfer 
ironld  seem  to  be  sound.  In  the  case  of  marine  insurance,  an  assignment  of 
the  policy  coupled  with  a  transfer  of  the  subject-matter  may  be  made  with- 
out the  consent  of  the  insurers:  May  on  Ins.,  sec.  377;  and  see  EaH  v.  ShaWf 
1  Johns.  Gas.  314;  S.  C,  1  Am.  Dec.  117;  this  distinction  resting  on  the  fact 
that  there  is  less  of  personal  consideration  in  regard  to  the  risk  in  marine  in- 
surance than  in  case  of  fire.  The  reasons  for  requiring  the  insurers'  consent 
to  an  assignment  of  a  fire  policy  likewise  do  not  obtain  in  the  case  of  life  in- 
surance: May  on  Ins.,  sec  388;  Mutual  ProteeHon  Ins,  Co,  y.  HamUUm,  5 
Sneed,  269,  approving  the  principal  case;  but  see  Marcus  v.  8L  Louis  MuU 
L,  Ins,  Co.,  68  N.  Y.  625;  and  it  is  held  that  even  where  the  policy  con- 
tained the  words  '*  N.  B.  If  assigned,  notice  to  be  given  the  company,"  this 
made  no  difference,  and  notice  need  not  be  given:  Mutual  Protection  Ins.  Co, 
T.  IlaniiUon,  supra;  see  also  8t.  John  ▼.  Ameriean  Mut,  L.  Ins.  Co.,  13  K. 
Y.  31;  Butson  v.  Merrifield,  51  Ind.  24;  AnihraciU  Ins,  Co.  v.  Sears,  100 
Mass.  383;  in  all  of  which  it  is  held  that  a  life  policy  is  assignable  like  an  or- 
dinary chose  in  action;  see  also  the  principal  case  cited  to  this  effect,  in  Em^ 
trick  V.  CoaJdty,  35  Md.  191. 

b.  Where  Consent  is  Expresdy  Required, — Policies  of  fire  insurance  usu- 
ally contain  provisions  that  if  they  are  assigned  without  the  consent  of  the 
insurers  they  shall  be  void.  Such  restrictions  have  been  uniformly  held 
valid:  1  PhiU.  on  Ins.,  sec  107;  8fnUh  v.  Saratoga  Co,  Mut.  F,  Ins,  Co.,  1 
Hill  (N.  Y.),  497;  S.  0.^3  Id.  508;  Laaarus  v.  ComnumwedUh  Ins,  Co,,  5  Pick. 
76;  Ferree  v.  Ch^ord  F.  dEr  L,  Ins,  Co,,  67  Pa.  St.  373;  StoUe  v.  jEtna  Fire  etc 
Ins,  Co.,  10  W.  Va.  546;  WaierhfAue  t.  Gloucester  Fire  Ins.  Co,,  69  Me.  400; 
but  are  strictly  construed:  I  PhiU.  on  Ins.,  sec  207;  Lazarus  v.  Common- 
u)eaUh  Ins,  Co.,  supra;  and  see  also  Marcus  v.  SL  Louis  Mut,  L,  Ins.  Co,,  68 
N.  Y.  625,  in  which  it  was  held  that  where  a  policy  of  life  insurance  con- 
tained a  clause  that  it  could  be  assigned  only  on  written  consent  of  the  com* 
pany,  and  did  not  declare  that  a  violation  of  the  provision  would  work  a  fof^ 
feiture,  the  assignee  could  enforce  the  policy,  although  the  insurer  had  not 
consented  to  the  assignment.  The  clause  against  the  assignment  without 
consent  does  mt,  however,  prevent  the  insured  from  assigning  the  claim  after 
the  loss  has  occurred:  1  PhiU.  on  Ins.,  sec  108;  May  on  Ins.  386;  Briteha 
V.  New  York  LafayeUs  Ins,  Co,,  2  Hall,  372;  Melleny.  Hamilton  F,  Ins,  Co,, 
17  N.  Y.  609;  Courtney  v.  New  Tort  City  Ins,  Co,,  28  Barb.  116;  Wilson  v. 
IIUl,  3  Met.  66;  PhiUips  v.  Merrimack  Ins.  Co,,  10  Gush.  350;  Walters  v.  Wash- 
ington Ins,  Co,,  I  Iowa,  404;  Carter  v.  Humboldt  Ins,  Co,,  12  Id.  287; 
in  such  a  case  the  claim  is  fixed  and  determined,  and  the  relation  of 
debtor  and  creditor  exists  before  the  assignment.  And  if  the  policy  provides 
that  if  assigned  after  loss  it  shaU  work  a  forfeiture,  such  provision  is  null 
and  void:  May  on  Ins.,  sec  386;  West  Branch  Ins,  Co,  v.  He^fenstein,  40  Pia. 
8U  289;  Ooit  v.  National  Protection  Ins.  Co,,  25  Barb.  189;  Boger  WOUams 
Ins,  Co,  V.  CarringUm,  43  Mich.  252;  Spare  v.  Home  Mut,  Ins.  Co,,  17  Fed. 
Bep.  568;  Pennebaker  v.  Tomlinson,  I  Tenn.  Ch.  698.  Where  a  poUcy  pro- 
vides that  it  can  be  assigned  only  with  the  wrilien  consent  of  the  company, 
and  is  made  payable  to  the  assured  *'or  his  assigns,"  the  use  of  the  word 
«  assigns  "  means  no  more  than  that  the  oompany  wiU  pay  the  amount  of  the 
policy  to  the  assured,  or  to  snoh  person  or  penons  as  should,  with  its  o<m- 
sent,  become  the  assignee,  and  consent  must  be  obtained:  Marcus  v.  St, 
Louis  Mut,  L,  Ins.  CV».»  7  Hun,  5.  l%e  clause  in  the  policy  declaring  it  void 
if  assigned  without  the  nndorwriier^  consent  does  not  i^pply  to  a  transfer 
in  hanknipt^:  Starkumtkar  w.  Ckmkmd  Ins,  Co,,  2  AbU  67;  AppiHm 
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irvn  Co,  y,  Britiah  America  Asturanee  Co.,  46  Wis.  23;  nor  to  a  nle  aad 
Msignment  by  one  partner  to  hia  oopartnen:  FTesI  y.  CUmiu^  ln».  Co.,  S7 
Ohio  St  1 ;  nor  to  a  oaae  where  a  mortage  waa  given  on  the  gooda  inanred, 
with  an  agreement  to  hold  the  policy  for  the  benefit  of  the  mortgagee:  Prow§ 
V.  Ohio  VcMty  In$,  Co,,  2  Cin.  Sap.  Ct.  14;  nor  where  there  waa  an  agree- 
ment or  understanding  that  the  vendore  should  hold  the  pollciee  on  the  prop- 
erty to  be  conveyed,  for  the  vendee's  benefit  in  caae  of  lose:  WaaMmgtom 
F\re  In$,  Co,  v.  KeUy,  32  Md.  421;  nor  doea  it  apply  to  a  deposit  by  way  of 
pledge:  EUis  v.  KreutKimger,  27  Mo.  311;  and  where  the  assured  executed  an 
assignment  to  be  delivered  after  oonaent  had  been  obtained,  but  waa  not  da- 
livered  because  consent  was  withheld,  the  rights  of  the  parties  are  not 
thereby  affected:  SmUh  v.  MonnunUh  MtU,  F,  Int.  Co,,  60  Me.  06.  When 
an  indorsement  upon  a  policy  provided  that  it  waa  not  assignable  for  por^ 
poses  of  collateral  security,  but  that  in  all  such  caaea  it  waa  by  indoraemeat 
to  be  made  payable  in  case  of  loss  to  the  party  to  be  aecnred,  this  does  not 
apply  to  a  transfer  of  the  property  insured,  but  only  to  cases  in  which  the 
policy  alone  was  to  be  used  as  security:  Hoyi  v.  Hartford  In$.  Co,,  26  Hun^ 
41G.  The  clauae  in  the  policy  againat  assignment  without  oonaent  can  only 
be  taken  advantage  of  by  the  insurers,  and  not  by  a  creditor  under  a  aubs^ 
quent  attachment:  Ina,  Co,  of  Penn,  v.  Tnuk,  8  Phila.  32;  S.  G.  on  appeal. 
71  Pa.  St.  31.  The  condition  against  assignment  of  the  policy  without  ooa- 
sent  may  of  course  be  waived  by  the  insurers  or  their  agents:  May  on  Ins.. 
sec  384;  Farmen*  Mvt.  In$,  Co,  v.  Taylor,  78  Pk.  St.  343;  OiUkU  r,  Fuw- 
iuckei  MuJL  In*,  Co.,  8  R.  I.  282. 

Mannkb  and  Modbs  or  AflSioiacBirT. — ^Policies  are  uanally  assigned  in 
writing,  but  this  is  not  necessary;  a  verbal  assignment  accompanied  by  de- 
livery is  sufficient:  1  PiiilL  on  Ins.  80;  Bowla  ▼.  Ifma,  11  Mee.  k  W.  10,  pet 
Parke,  fi.;  Pierce  v.  Fire  Itu,  Co,,  50  K.  H.  297;  Mareue  r.  8i,  Louie  M^L 
L,  Ina,  Co.,  68  K.  Y.  625;  and  a  verbal  assignment  of  a  policy  aa  oollateial 
security  is  not  void  under  the  section  of  the  statute  of  franda  which  provides 
that  the  sale  of  any  goods,  chattels,  or  things  in  action  for  a  certain  price  or 
over  shall  be  in  writing;  such  section  relates  only  to  absolute  sales  and  traaa- 
fers  of  personal  property  and  choses  in  action:  Bibend  v.  Liverpool  At  Lcmdxm 
P,  dEr  L,  Im,  Co,,  30  Gal.  78.  It  would  seem  that  a  delivery  of  the  policy  is 
not  always  necessary,  at  least  in  equity,  where  it  is  sufficient  if  the  assignor^ 
intent  be  shown:  See  2  Schouler's  Per.  Prop.  673,  and  cases  in  this  note 
poet,  under  the  head  of  *'  what  constitutes  an  assignment.** 

An  obvious  distinction  exists  between  an  assignment  of  a  policy  of  insur- 
ance itself  and  a  direction  that  in  case  of  loss  the  amount  of  insurance  is  ta 
be  paid  to  a  designated  person:  May  on  Ina.,  sees.  378,  379;  Fhgg  v.  Middle- 
$ex  Mvt,  F,  Ina,  Co,,  10  Gush.  337.  This  distinction  is  important  in  deter- 
mining the  rights  between  assignees  and  insurers,  and  finds  its  moet  frequent 
application  in  the  case  of  mortgages.  Mr.  May  says;  '*And  where  the  policy 
is  merely  made  payable  in  esse  of  loss  to  the  mortgagee,  this  is  no  aangnmeat 
of  the  policy.  Nor  does  it  convert  the  policy  into  a  contraet  of  insurance 
with  the  mortgagee;  and  he  ia  liable  to  all  the  defensea  against  the  policy  ta 
which  the  applicant  would  be.  He  is  subject  to  all  the  conditions  of  tba 
policy,  and  takes  the  risks  growing  out  of  the  acta  or  conduct  of  the  insured, 
even  though  by  the  terms  of  the  policy  the  loss  is  to  be  paid  to  the  assignee 
as  his  interest  may  appear;  and  the  assent  of  the  insurers  does  not  operate  ta 
produce  a  new  contract  between  them  and  the  sasignae,  but  merely  to  sava 
the  policy  from  forfeiture.  The  insurers  are  only  bound  to  pay  to  tiie  moii* 
gagee  what  may  be  found  due  the  inanrad  In  case  of  loes;  and  if  ha  ha¥s« 
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policy  originally  in^'alid,  or  by  his  conduot,  by  alienatioii  or  oIlMrwiM^  ha* 
forfeited  the  right  to  reoover,  there  ib  nothing  to  be  paid  the  mortgngee,  ^mok 
thoagh  the  aMignment  be  coineDted  to  by  the  inanrers:"  liay  on  Ins.,  see. 
879;  and  see  Oromfenor  ▼.  AtkuUic  Fin  Im.  Co.,  17  N.  Y.  91;  Biehmond  ▼. 
Niagara  Itrt  Itu.  Co.,  15  Hon,  248;  Mali  ▼.  Mtchame^  MvL  F.  Ins.  Co,,  6 
Gray,  169;  Lcring  ▼.  Meun^faeturen^  Ing.  Co.,  8  Id.  28;  Frmck  ▼.  Hamden  Ifu, 
Co.,  45  Barb.  384;  /tM.  Co.  <^  Pewa.  v.  Tratk,  8  Phila.  82;  71  Pa.  St.  31; 
Martm  v.  /WiiuUtn  F.  In$.  Co.,  38  K.  J.  L.  140;  Orinoold  v.  Afneriean  Central 
ln$.  Co.,  1  Mo.  App.  97;  S.  (X  affirmed  on  appeal,  70  Mo.  654. 

AflSiONMSKT,  TO  Whom  MAT  BE  Madb. — The  question  has  frequently  arisen 
whether  a  policy  of  insurance  inay  be  assigned  to  any  person  whatever,  or 
whether  it  is  necessary  that  the  assignee  should  hare  an  insurable  interest. 
This  question  is  considered  in  the  note  to  Morrell  y.  Trenton  M^UwU  Life  ani 
E%rt  Ins.  Co.,  67  Am.  Dec.  92,  and  the  discussion  need  not  be  repeated  hen*. 

AmoRMBRT,  BT  Whom  MAT  BB  Madb. — Where  a  policy  is  taken  out  by 
a  person  for  his  own  benefit,  in  the  absence  of  any  restrictions  therein  con- 
tsined,  the  general  rule  is  that  it  may  be  assi^ed  or  disposed  of  by  him  u 
he  pleases;  but  under  statutes  which  recognize  the  right  of  a  husband  to 
insure  his  life  for  the  benefit  of  his  wife  or  descendants,  the  right  of  a  wife 
to  insure  her  husband's  life  for  her  own  benefit,  or  the  benefit  of  her  children, 
and  the  right  of  other  persons  to  insure  their  lives  for  the  benefit  of  married 
women,  some  important  questions  have  arisen. 

1.  AmQvantntB  hp  Peraont  Other  than  Benejieiaries. — A  policy  of  life  insur- 
ance by  which  the  company  promised  to  pay  to  the  assured,  his  executors, 
administrators,  or  assigns,  a  specified  sum  for  the  benefit  of  his  widow  and 
children,  can  not,  under  the  Mass.  Gen.  Stat.,  c.  68,  sec.  62,  be  affected  by 
the  will  of  the  assured:  Oould  v.  Emermm,  99  Mass.  154,  distinguishing 
Rvun  V.  WUberton,  3  Sneed,  565,  in  that  the  statute  of  Tennessee  only  pro- 
vided that  an  insurance  effected  upon  a  man's  life  should  inure  to  the  benefit 
of  bis.  widow  and  heirs,  and  not  be  subject  to  his  debts,  and  did  not  contain 
the  words  of  the  Msssachusetts  statute,  "independently  of  her  husband,"  or 
of  the  ' '  person  effecting  the  same."  Oould  v.  Smerson,  wpra,  was  followed  in 
Unity  Alut.  Life  Aemirance  Aswdaiion  t.  Du/jan,  118  Mass.  219,  where,  how- 
ever, the  policy  also  provided  that  no  asssignment  thereof  should  be  made, 
except  for  the  benefit  of  the  wife  and  children  of  the  assured.  In  Tennessee  it 
\b  hdd  that  a  husband  can  not  aangn  a  policy  taken  out  by  himself  and  made 
payable  to  his  wife  and  children:  Scobeyv.  Waters,  10  Lea,  551;  or  to  Ids 
«Megal  heirs:"  Coding  v.  CaidweU,  1  Id.  454;  S.  C,  27  Am.  Bep.  774;  but 
see  Riaon  v.  WUkermn,  3  Sneed,  565,  referred  to  above,  where  it  was  lield 
that  the  act  of  1846,  c.  216,  sec  3,  did  not  deprive  the  husband  of  the 
power  to  assign  or  otherwise  dispose  of  the  policy  during  his  life-time.  In 
Wisconsin,  where  the  statute  is  much  like  that  of  Massachusetts,  it  is  held 
that  a  person  who  procures  a  policy  on  his  life  for  another's  benefit,  aiid  \Ay% 
the  premiums  thereon,  may  dispose  of  it  by  will  or  otherwise  to  the  exclusion 
of  the  beneficiary  named  in  the  pob'cy:  Claarh  v.  Duramd,  12  Wis.  223;  Ker^ 
w»n  V.  Howard,  23  Id.  108;  FotUr  v.  OUe,  50  Id.  603.  Where  a  husband 
insured  his  life  for  the  benefit  of  his  wife  and  children,  "or  their  legal  repre- 
sentatives," and  the  wife  and  all  the  children  died  before  the  husband,  the 
last  child  alone  leaving  issue,  it  was  held  in  FanincJcy  that  the  husband 
having  paid  the  annual  premiums  as  Ahey  /ell  due,  when  the  policy  was 
enewed  by  such  payments  there  was  m  a  modified  sense  a  new  contract  for 
the  benefit  of  the  bcaaeficianes  then  living,  that  the  amount  due  on  the  policy 
was  payable  to  the  issue  of  the  last  surviving  child,  and  that  the  husband 
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had  no  intomt  in  tbe  policy  which  he  could  asBigii:  JMin$on  ▼.  DuvaUf  79 
Ky.  83.  In  Hcarieif  v.  JJeut,  86  Ind.  105;  &  C„  44  Am.  Bep.  285,  it  mm 
held  that  where  a  husband  insnred  his  life  for  the  benefit  of  his  wife,  who 
died  leaving  the  husband  and  two  children  sanriving,  on  the  wife's  death  the 
policy  went  to  her  heirs  at  Iaw»  and  that  cooeeqnently  the  husband  having 
taken  bat  one  third*  subject  to  the  wife's  debts  and  costs  of  administratioBf 
could  assign  only  that  much,  but  the  assignee  was  held  entitled  to  be  reim- 
bnraed  for  premiums  paid  by  him,  with  interest;  and  see  also  Pentee  v.  Make- 
peace, 65  Ind.  345.  Where  also  a  policy  was  taken  by  a  wife  on  her  husbaDCl's 
life,  in  favor  of  and  made  payable  to  her  children,  and  after  the  payment  of 
several  premiums  she  assigned  the  policy  in  payment  of  her  husband's  deht» 
and  thereupon  the  assignee  paid  sevwal  premiums,  the  children,  after  the 
husband's  death,  are  entitled  only  to  the  value  of  the  policy  at  the  time  of 
the  assignment,  on  the  ground  that  the  gift  from  the  mother  to  them  was 
executed  only  to  that  extent:  Lfuidrum  v.  KnowleM,  22  N.  J.  £q.  594.  A 
policy  by  which  a  company  promised  to  pay  "to  A.,  lus  assigns,"  a  certain 
simi  on  a  certain  day,  '*or  if  he  should  die  before  that  time,  then  to  make 
said  payment  to  his  legal  representatives,*'  and  stipulating  that  if  any  daim 
be  made  under  an  assignment  proof  of  interest  to  the  extent  of  the  daim 
would  be  required,  is  only  assignable  as  regards  the  first  branch  of  the  con- 
tract, and  a  general  assignment  carries  only  such  branch  and  such  interest  in 
A.'s  life  as  can  be  proved:  Amuirong  v.  Mutual  Life  Ins,  Co^^  20  B1at>chf, 
493. 

2.  AsmgnmenU  by  BeneJiciarie8,^Viider  the  New  York  law  of  1840,  c.  80^ 
providing  that  if  the  wife  survived  her  husband  the  amount  due  on  the  pol- 
icy should  be  payable  to  her  for  her  own  use,  free  from  the  claims  of  her 
husband's  representatives  or  creditors,  and  providing  for  the  children  in  case 
of  her  death,  policies  on  a  husband's  life  for  the  benefit  of  his  wife,  and  pay- 
able to  her,  her  executors,  administrators,  and  assigns,  to  her  sole  use,  but 
payable  to  her  children  in  case  of  her  decease  before  the  husband,  in  aooord- 
ance  with  the  provisions  of  the  act,  are  not  assignable  by  her:  Eiadie  v.  SUm- 
monj  26  N.  Y.  11;  Barry  v.  EquUabU.Hfe  Aasur,  5oc.,  59  Id.  687;  Barry  v. 
Brwie,  71  Id.  261;  Wilson  v.  Lawrence,  Id.  585.  The  court,  in  the  first  of 
these  cases,  said:  "  The  act  looks  to  a  special  provision  for  a  state  of  widow- 
hood and  for  orphan  children,  and  it  would  be  a  violation  of  its  spirit  to  hold 
that  a  wife  could  sell  or  traffic  with  her  policy  as  though  it  were  real  and 
personal  property,  or  an  ordinary  security  for  money. "  But  in  Bobinson  t. 
Mutual  Ben,  L.  Ins.  Co.,  16  Blatchf.  195,  an  assignment  by  a  married  woman 
of  a  policy  obtained  by  her  on  her  husband's  life  was  held  valid,  where  it 
was  payable  to  her  or  assigns,  but  not  to  her  "  sole  and  separate  use."  An 
endowment  policy  issued  to  a  married  woman  on  her  husband's  life  is  also 
within  the  act  of  1840,  as  amended  in  1866,  c  656:  Brummer  v.  Cokn,  86  N. 
Y.  11;  S.  C,  62  How.  Pr.  171;  and  this,  although  the  wife  indorsed  upon  the 
assignment  a  guaranty  of  the  *'  validity  and  sufficiency"  thereof:  De  Jonge  v. 
Ooldsmith,  14  Jones  &  S.  131;  nor  does  the  assignee  acquire  any  interest  in 
the  policy  by  subsequent  payment  of  the  premiums  in  good  faith;  his  rights 
are  limited  to  the  recovery  of  the  amount  paid  by  him:  Id.  Before  the 
amendment  of  1866,  c.  656,  however,  a  wife  was  not  pix>hibited  from 
aangning  an  endowment  policy  on  her  husband's  life,  such  policy  looking 
primarily  not  to  a  state  of  widowhood  or  orphanhood,  but  to  a  provision  for 
the  wife  during  her  husband's  life-time,  and  it  b  only  contingently  that  it  had 
any  relation  to  the  state  of  her  widowhood:  Living  ▼.  />0Niiett»  26  Hun»  156L 
A  life  poUoy  which,  as  originally  issued,  was  declared  to  be  for  the  oae  of  the 
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wife  of  the  insured  is  not  changed  in  ite  chaimotor  by  being  ouide  *  "peid- 
up  "  policy;  end  any  transfer  of  the  wife's  interest,  though  made  in  another 
state,  can  not  be  valid  in  New  York,  where  the  contract  is  made  payables 
MtOmiU  Life  Ins,  Co.  y.  Terry,  62  How.  Pr.  325.  By  the  New  York  laws  of 
1873,  o.  821,  a  limited  power  of  disposition  of  a  policy  for  her  benefit  was 
allowed  a  married  woman,  and  now,  by  the  laws  of  1879,  o.  248,  she  may 
assign  such  policy,  with  the  written  consent  of  her  husband,  to  any  person 
whomsoever.  The  ruling  of  the  New  York  courts  has  not  been  univarMlly 
adopted,  and  the  opposite  conclusion  has  been  arrived  at  by  the  following 
cases:  Ihnerick  v.  Coakley,  35  Md.  188;  WhUridger.  Bony,  42  Id.  140,  citing 
the  principal  case;  ArcMbaid  v.  Mutual  Life  InB,  Co.  38  Wis.  542;  Pomtaroy 
V.  ManhaUan  L.  Ifu.  Co.,  40  III.  3d8;  8c6beff  v.  WtUere,  10  Lea,  551;  CoUim 
V.  DawUy,  4  GoL  138;  De  Rouge  v.  EUiott,  23  N.  J.  Eq.  486;  Bond  v.  Mutual 
Ben.  L\fe  Co.,  9  Fhila.  149;  Pence  v.  Makepeace,  65  Ind.  345;  and  in  Mis- 
souri if  the  amount  of  the  premium  annually  paid  exceeds  three  hundred 
dollars:  Charter  Oak  L\fe  Ins.  Co.  v.  Brant,  47  Mo.  419;  S.  C,  4  Am.  Rep. 
828;  Baker  v.  Young,  Id.  453.  On  the  other  hand,  the  courts  of  Maasa- 
ohusetts  hold  the  same  way  as  those  of  New  York:  Knickerbocker  Life  Ins. 
Co.  V.  Weito,  99  Blass.  157.  In  Conne^^ieul  MuL  L.  Ins.  Co.  v.  Burroughs, 
34  Conn.  305,  a  life  policy  on  a  husband,  made  payable  to  the  wife  for  her 
sole  use,  and  in  case  of  her  death  before  his  to  be  paid  to  her  children,  was 
absolutely  assigned  by  the  wife,  who  died  before  her  husband;  held  that 
even  if  she  had  any  assignable  interest  under  the  Connecticut  statute,  that 
interest  was  contingent  on  her  surviving  her  husband,  and  was  gone  on  her 
death  before  his,  but  the  assignee,  having  paid  a  premium  after  the  assign- 
menti  was  equitably  entitled  to  repayment.  The  court,  in  commenting  upon 
Eadie  v.  Slimmon,  supra,  which  it  said  was  decided  under  a  statute  substan- 
tially like  the  Connecticut  statute,  makes  this  sug^(estion:  "  That  such  should 
be  the  law  applicable  to  a  policy  the  premiums  on  which  were  paid  by  the 
husband  certify  seems  reasonable  and  just;  whUe  on  the  other  hand,  if  the 
wife  paid  the  premiums  from  her  own  separate  estate,  it  is  difficult  to  sug- 
gest a  reason  why  she  could  not  have  the  same  power  to  assign  her  interest 
in  the  policy  that  she  has  to  assign  any  other  chose  in  action  belonging  to  her.** 
A  written  assignment  of  an  insurance  policy  on  a  husband's  life,  payable  to 
the  wife,  executed  by  both  husband  and  wife  to  secure  the  payment  of  money 
loaned  to  the  wife  to  pay  for  her  real  estate,  is  void  under  the  law  of  Indiani^ 
she  being  incapable,  as  a  married  woman,  of  making  a  contract  of  that  kind: 
Godfrey  v.  Wilson,  70  Ind.  50.  A  wife  is  entitled  to  the  amount  of  insurance 
if  she  is  induced  to  execute  an  assignment  of  the  policy  through  the  undue 
influence  of  her  husband,  and  without  any  knowledge  g^  the  purpose  or  pur- 
port, independent  of  the  question  whether  or  not  the  policy  was  assignable 
under  the  statute,  as  being  for  her  benefit:  I\noler  v.  BuUerly,  78  N.  Y.  68; 
S.  C,  34  Am.  Bep.  507.  The  right  to  claim  that  a  married  woman  can  not 
make  a  valid  assignment  of  a  policy  for  her  benefit  is  personal,  and  can  not 
be  taken  advantage  of  by  her  creditors:  SmilUe  t.  Quimn,  25  Hun,  332.  Sim- 
ilar  decisions  have  been  made  to  those  of  New  York  in  cases  where^  instead 
of  there  being  statutory  provisions,  the  charters  of  the  insuranoe  companies 
themselves  have  contained  clauses  in  all  respects  like  the  New  York  statntesi 
Buppert  V.  Union  MuL  Ins.  Co.,  7  Bobt  155;  lyalemai  Mut.  Life  Ins.  Co. 
V.  Applegaie,  7  Ohio  St  292.  It  is  well  to  ohserve  that  some  of  the  foregoing 
difiarenoee  of  opinion,  nnder  this  head,  are  in  some  cases  due  to  adifiiBrenoe  in 
the  language  of  the  statutes  themsehres. 
What  OovBmvm  Asnommn.— A  man  sale  and  traasfar  ol  tlM  •» 
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•ttred't  intenst  in  the  tnbj«ot  insored  dom  not  operate  aa  an  aiMignmwtt  of 
the  policy,  aa  Inddental  to  the  subject:  1  PhilL  on  Ina.,  aec  S6;  May  on  Ina., 
aec.  379;  KUU  ▼.  MasttuoU  /n$.  Co.,  56  Barb.  177;  nor  doea  the  title  to  the 
policy  paaa  by  the  aaaignmeiit  of  a  note  aecared  by  the  inanred  property: 
Jeeho  y.  8t,  Louig  F.  ^  M.  Irw,  Co.,  7  Mo.  App.  906.  It  haa  been  stated  above 
that  a  policy  of  inauranoe  may  be  assigned  by  delivery  alone,  without  writ* 
Ing.  It  is  noi  neoessary  that  delivery  should  be  made  to  the  aasignee  in  per- 
son; thus  lianding  the  policy  to  the  agent  of  the  insurers,  with  a  request  to 
keep  it  for  the  insured's  wife,  is  a  good  delivery:  Marcui  v.  8t,  Loui$  Jlui,  L. 
fna,  Co.,  68  K.  V.  025;  so  a  deed  of  assignment  delivered  to  trustees  is  good, 
without  a  delivery  of  the  policy:  Forteseve  v.  Bnmeftj  3  Myl.  &  K.  36;  and 
where  a  life  policy  was  by  writing  assigned  in  trust,  but  not  delivered  to  the 
trustee  in  person,  but  placed  in  the  safe  of  a  firm  of  which  the  assignor  was  s 
member,  and  found  there  upon  his  death,  it  is  a  good  delivery:  In  re  Trouyk, 
8  Phila.  214.  An  assignment  of  a  policy  made  before  loss,  but  not  delivered 
until  afterwards,  does  not  take  effect  until  delivery,  and  then  aa  an  assign- 
ment of  a  money  demand  againat  the  inaurers:  WaUrtown  F.  In*.  Co.  v.  Gro- 
ver  «fr  Better  8.  M,  Co.,  41  Mich.  131.  An  aadgnment  in  equity  may  be  ei- 
oeedingly  informal;  thua  in  CAoisne  v.  BaiflUf  31  Beav.  851,  a  letter  written 
by  the  insured,  giving  notice  of  a  wish  to  tranafer  his  interest  to  a  third  per- 
son, the  letter  being  shown  to  the  company,  and  its  ocotents  noted  on  the 
books,  was  held  to  be  a  good  equitable  assignment  aa  againat  a  subeequcnt 
assignee  of  the  policies,  who  had  in  addition  obtained  poaneaaion  of  iJiein; 
and  where  the  holder  of  a  life  policy,  the  money  arising  from  which,  by  its 
terma,  could  be  disposed  of  by  will,  or  if  not  so  dispoeed  of  ahould  go  to  his 
widow,  or  to  hit  legal  heirs  or  representatives,  being  behindhand  with  hti 
assessments,  sent  his  wife  a  writing  that  he  made  the  policy  '*read  for  her 
benefit  in  caae  of  my  death,"  and  also  wrote  to  her  that  such  indoaed  note 
made  the  policy  hers,  if  she  wished  to  keep  it  up,  it  waa  held  that  the  writ- 
ings, in  connection  with  the  action  of  the  wife  in  paying  the  assessments,  ac- 
complished an  equitable  aaaignment  to  her:  Swift  v.  BaUwaf  Pataengtr  etc. 
Ben^t  Am.,  00  111.  300.  A  letter  authorizing  a  peraon  to  hold  the  policy 
as  security  for  any  indebtedness  that  might  exist  between  the  two,  is  a  good 
assignment  in  equity:  Jonuy.  Com&oUdated  Inve&t.  In$.  Co.,  26  Beav.  256;  but 
if  one  who  haa  had  his  life  inanred  writea  to  his  father  and  aisters  that  the 
insurance  waa  made  for  their  benefit,  but  makea  no  aaaiignme&t  or  delivery  of 
the  policy  to  them,  it  amounta  only  to  an  executory  agreement  to  create  a 
trust  in  the  future,  and  can  not  be  enforced  in  equity:  In  re  Webb,  40  CaL 
541.  If  a  purchaser  agreea  to  insure  for  the  benefit  of  his  vendor,  and  to  as- 
sign the  policy  for  his  security,  and  he  subsequently  procures  the  building  to 
be  insured,  but  does  not  aangn  the  policy  to  the  vendor,  the  agreement  oper- 
ates as  an  equitable  assignment  of  the  money  payable  upon  the  policy  in  case 
of  loss,  but  not  of  an  assignment  of  the  policy:  Cromwell  v.  Brooklyn  F.  lu*. 
Co,,  30  Barb.  227.  Where  it  was  provided  that  if  the  policy  should  be  as- 
signed bona  JSde  the  assignee  should  have  the  benefit  of  it  so  far  aa  hia  inter- 
est extended,  although  the  insured  should  commit  suicide,  a  deposit  of  the 
policy  as  security,  accompanied  by  a  letter  promising  to  aasign  it  upon  re> 
quest,  though  there  was  no  notice  given  to  the  inanren,  is  a  good  equitable 
assignment,  and  is  within  the  condition:  Cooifc  v.  Bladt^  1  Hare,  300.  A 
memorandum  in  the  company's  policy  register,  stating  the  value  of  the  ptil- 
icy,  and  that  it  waa  transferred  to  a  certain  person,  waa  held,  in  Oriewold  v. 
Ameriean  Central  Ins.  Co.,  1  Mo.  App.  07;  S.  C,  70  Mo.  654,  to  operate  aa  an 
assignment  of  the  polioy.    An  assignment  can  not  be  made  pro  iaaio  of  .aa 
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bisnnuioe  policy:  Palmer  ▼.  MtrrUL^  6  Coah.  282;  8.  CL,  62  Am.  Dec  782^ 
bat  see  Pomero^  v.  MahaUan  Life  Ins,  Ch.,  40  111.  308.  The  holder  of  a  Arm 
inBuranoe  policy  may,  however,  after  a  claim  against  the  company  has  ao- 
crued  under  it,  bona  fidt  assign  an  interest  in  the  same  to  a  creditor  to  th# 
extent  of  snoh  creditor's  debt:  DeuiieU  v.  Meinhard,  53  Oa.  350.  An  assign- 
ment of  a  policy  as  collateral  security  '*to  first  A.  and  then  tu  B.,"  A.  an<l 
B.  being  holders  respectively  of  first  and  second  martgages,  confers  upon 
them  a  joint  right  of  action,  the  proceeds  of  the  suit  to  be  applied  to  the  pay- 
ment first  of  A.'s  mortgage,  and  second  of  R's:  ilartH  v.  Cumbfrland  firt 
(n$.  Co.f  44  K.  J.  L.  478.  Possession  of  the  policy  is  but  prima  fade  en- 
dence  of  a  right  to  the  proceeds:  Wood  v.  Phmnix  Mtd,  lAfe  Ins,  Co.,  22  La. 
Ann.  617;  Pence  v.  ifaJbfpeaoe,  66  Ind.  346;  and  see  Neale  v.  Molineux^  2 
Otf.  &  Kir.  672. 

BUKCnOK  OF  PrOPKB  iNSTBUCnOKd  WILL  NOT  ACTHOIUZB  RlTEBSAL  OB 

JuDOMKVT  when  those  given  cover  the  whole  ground.  The  principal  caa^ 
has  been  cited  to  this  proposition  in  DavU  v.  Furlon^$  Lessee^  27  Md.  646p 
PhOadefphia  eU.  B.  R.  ▼.  Harper,  20  Id.  338;  8mUh  v.  Wood,  31  Id.  200; 
PhUadelphia  etc.  R.  R.  v.  Weaoer,  34  Id.  434;  Kerdwer  ▼.  Kerahner^B  Lessee, 
86  Id.  334;  and  see  MtUmal  Safeiy  Ins.  Co.  v.  Cohen,  43  Am.  Deo.  341,  and 
ootei 

M18OELLAKBDU8  Citations  of  Principal  Cask.— The  principal  case  wa« 
explained  in  Cox  ▼.  Sprigg,  6.  Md.  286,  in  considering  the  necessity  of  deliv- 
ery to  the  validity  of  an  assignment  of  a  "single  biU,"  to  the  efiTect  that  al- 
though it  does  not  appear  in  the  printed  statement  of  the  case  that  the  policy 
was  delivered  at  the  time  of  the  assignment,  the  delivery  appeared  in  th# 
record,  which  the  court  had  examined;  it  was  cited  mAitnsirong  v.  Mutuai 
Hfe  Ins.  Co.,  20  Blatcbf.  407,  in  support  of  the  proposition  that  there  aro 
many  cases  in  which  life  insurance  policies  have  been  held  assignable,  bu% 
that  stress  is  laid  upon  the  form  *'  executors,  administrators,  and  assigns,"  toi 
the  point  that  In  the  principal  case  great  wei^t  was  laid  upon  the  worcl 
**  assigns. " 


Sfinbleb  t;.  Al 
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Tbubtu's  DmoNB  in  Pubcbasing  at  Shkbiff*^  Sals  abs  Ihmatxrial^ 

whether  it  be  for  himself  or  for  the  purpose  of  quieting  his  title  a* 
trustee;  because  no  matter  what  his  intention  might  be,  the  law  wiU 
protect  cestuis  que  trust  against  the  acts  of  the  trustee. 
Innocent  Pcbchaseb  at  Shxbiff's  Sali  mat  Aoquiilb  Good  Titlb,  not- 
withstanding such  sale  is  brought  about  through  the  fraud  of  others. 

PUBCHASKB  AT   ShSBIFF's    SaLI    TaKBS    ALL    THAT    ObANTOB    OwnKD  IW^ 

Pbopxett  at  the  time  of  a  prior  oonveyanoe  thereof  which  is  void  as  to 
creditors;  and  if  questions  subsequently  arise  as  to  the  bonaJUes  of  th* 
deed,  they  must  be  settled  between  the  pnrohaser  and  those  claiming 
imder  it. 
(hn  Unoibtaxing  to  Act  fob  Anothxb  can  not  Act  fob  Hdisblf,  tm 
a  general  rule,  in  the  same  matter,  but  it  is  not  universally  true  tliat  • 
trustee  can  not  purchase  the  trust  estate;  dicamstaaces  may  ariss  t# 
nndsr  it  neoeesaiy  to  protect  the  interests  of  the  eettmis  qm  trmsL 
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Tkuvtem  mat  Pvbobasi  at  SxEiBiyr's  Salb  Propkbtt  Held  d  Tbuk 
under  a  deed  void  aa  to  the  gnntor'a  creditors,  and  mntt  be  treated  m 
the  pnrohaBer  of  the  grantor's  entire  interest  at  the  date  of  the  deed,  in 
the  abeenoe  of  fraad  on  his  jxart  in  connection  with  such  sale. 

Tbusteb  can  not  Hold  Trust  Pbopxktt  vor  ms  Owv  Bknkiit,  bitt  n 
Entitlsd  to  RfiMBUBSUCXNTS  for  his  expenditoree  and  improyements, 
although  he  can  purchase  snch  property  at  a  sheriff's  sale  made  withoat 
his  instramentality. 

Ibtbbxst  or  Cbstuib  qub  Trust  Inurbs  to  Bbrxvxt  or  Crrditobs  whan 
purchased  at  a  sheriff's  sale  by  a  tmstee  of  a  deed  of  trust  void  as  to 
creditors. 

Bill  in  chanceiy  by  the  pennanent  tmstee  of  William  C. 
Spindler,  an  insolrent  debtor,  to  set  aside  certain  conyeyanoes 
of  real  and  personal  property,  made  by  the  latter  to  one  James 
Philips,  as  f raudolent  against  creditors.  The  chancellor  decreed 
the  conreyances  to  be  null  and  void  as  to  the  creditors;  but  the 
appeal  was  only  taken  from  that  part  of  the  decree  which  an- 
nulled the  deeds  of  the  real  estate.  Spindler,  on  March  27, 
1834,  conveyed  to  Philips  all  his  real  estate  in  the  city  and 
county  of  Baltimore,  upon  an  expressed  consideration  of  ten 
dollars,  in  trust  for  his  wife  for  life,  then  in  trust  for  his  chil- 
dren, with  a  contingent  life  estate  over  to  himself.  It  was  ad- 
mitted that  Spindler  was  insolvent  at  the  time  of  making  this 
deed,  and  that  it  was  void  as  to  creditors.  The  bill  alleged  a 
confession  of  judgment  in  favor  of  the  Oeneral  Insurance  Com- 
pany of  Maryland  by  Bpindler,  and  a  fraudulent  arrangement 
to  pay  the  judgment  and  all  other  sums  due  the  company  by 
Spindler,  by  which  an  execution  was  issued  and  levied  on  the 
property  embraced  in  the  deed,  and  the  Baltimore  couniy  prop- 
erty, appraised  at  nine  thousand  nine  hundred  dollars,  sold  by 
the  sheriff,  and  bought  in  the  name  of  Philips,  for  two  hundred 
and  fifty  dollars.  It  was  further  alleged  that  the  Baltimore 
city  property  was  appraised  at  four  thousand  dollars  and  bought 
in  the  name  of  Philips  for  three  thousand  eight  hundred  dol- 
lars; and  that  at  the  sale  Philip's  counsel,  who  was  also  coun- 
sel for  Spindler,  exhibited  the  deed  of  trust  and  warned  all 
persons  from  bidding,  thereby  preventing  bona  fide  competition; 
the  reason  for  such  a  high  bid  in  the  latter  case  being  that  one 
of  Spindler's  creditors  had  also  made  a  bid  for  the  property. 
The  answers  denied  all  charges  of  confederacy  and  fraud,  and 
alleged  that  Philips  wished  to  quiet  his  own  right  by  purchas- 
ing whatever  interest  of  Spindler  was  liable  to  sale  under  exe- 
cution; that  he  believed  he  was  discharging  his  duty  in  produc- 
ing the  deed  of  trust  at  the  sheriff's  sale,  and  inioxming  the 
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public  of  its  contents;  that  he  paid,  in  person,  the  sheriff  the 
amounts  stated  in  the  bill,  no  part  of  which  had  been  returned 
to  him.  It  appeared  that  Philips  was  absent  from  the  countrj 
at  the  time  the  deed  of  trust  and  sheriff's  deeds  were  made, 
but  that  he  had  assented  to  the  proceedings  on  his  return;  and 
also  that  Philips  had  permitted  Mrs.  Spindler,  who  was  his 
daughter,  to  reside  on  a  portion  of  the  property.  The  sheriff 
testified  to  the  sale  of  the  property  for  the  sums  set  forth  in  the 
bill,  and  to  the  payment  to  the  counsel  for  the  insurance  com- 
pany of  the  amount  due  on  the  execution,  and  the  payment  of 
the  residue  to  Spindler's  counsel.  The  counsel  for  the  company 
did  not  remember  that  an  agreement  in  relation  to  Spindler's 
property  had  been  made.  During  the  proceedings  Spindler  and 
Philips  both  died,  the  latter  devising  a  portion  of  the  property 
for  certain  purposes. 

John  Netson,  for  the  appellants. 

Dobbin  and  JUcMahon,  for  the  appellees. 

By  Court,  Tuck,  J.  The  admissions  at  the  bar,  on  the  part 
of  the  appellant's  counsel,  hare  left  only  one  of  their  points  for 
our  consideration,  to  wit,  ''whether  the  sale  and  conyeyance 
made  by  the  sheriff  to  James  Philips  invested  him  with  a  com- 
plete title  to  the  property  in  controyersy,"  being  that  men* 
tioned  in  the  deed  of  the  twenfy-seyenth  of  March,  1834. 

Upon  this  admission  the  appellee  is  entitled  to  relief  as 
against  the  cestuia  qvue  trust  in  the  deed,  that  instrument  being 
fraudulent  and  yoid  as  against  the  creditors  of  the  grantor. 
But  it  is  said  that  Philips  occupied  a  different  attitude  after  his 
purchases  at  the  sheriff's  sales;  that  the  property,  haying  been 
seized  and  sold  under  judicial  process,  issued  at  the  instance  of 
the  creditors  of  Spindler,  who  had  a  right  to  sell  for  the  satis- 
faction of  their  judgment,  Philips  had  as  much  right  to  buy  as 
any  other  person.  This  position  is  met  on  the  part  of  the  ap- 
pellee by  two  objections:  1.  It  is  contended  that  Philips  was 
party  to,  or  if  not  party  to  must  be  affected  by,  the  alleged 
fraud  and  collusion,  concocted  for  the  purpose  of  bringing  thia 
property  into  market  to  be  sold  to  the  prejudice  of  Spindler'a 
other  creditors;  and,  2.  That  if  he  is  not  affected  by  this  fraud* 
ulent  arrangement,  equity  will  not  allow  him  to  become  the 
purchaser  of  property  which  he  held  in  trust  for  others.  Of 
these  in  their  order. 

For  most  of  the  time  that  these  transactions  were  taking 
place  Philips  was  abroad,  and  could  haye  had  no  participation 
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in  them.  He  gave  his  sanctioiiy  on  his  return,  to  what  hia 
agent  had  done;  bot  it  does  not  necessarily  follow  from  this 
that  he  was  aware  of  any  fraud  in  the  acts  of  the  parties.  Nor 
do  we  find  in  the  record  snch  proof  of  fraud  and  coUosion  in 
bringing  about  the  sheriff's. sales  as  to  satisfy  us  that  the  judg- 
ment, execution,  and  sales  were  not  the  act  of  the  insuranoe 
company  uninfluenced  by  any  solicitations  or  contriyancee  of 
those  charged  with  the  fraud. 

There  are  circumstances  of  suspicion  which,  as  against  the 
other  parties,  might  afford  evidence  of  fraud  in  bringing  about 
the  sheriff's  sales;  but  we  can  not  find  the  truth  of  this  all^a- 
tioD  as  against  Philips,  when  he  was  not  in  the  countiy  at  the 
time,  in  opposition  to  the  direct  and  positive  denials  in  the 
answers,  and  in  the  absence  of  more  positive  proof  on  the  sub- 
ject. The  sheriff  proves  that  the  property  was  sold  in  the  usual 
way,  and  that  the  purchase  money  was  paid  at  the  time  of  the 
sales.  Philips  states  that  the  purchases  were  made  in  good 
faith,  and  that  the  money  paid  was  his  own,  of  which  no  part 
has  been  refunded.  If  this  were  not  true,  a  further  examination 
of  the  sheriff  might  have  traced  the  residue,  after  paying  the 
judgment,  to  the  hands  of  Philips,  or  his  agent  or  attorney,  and 
thus  shown  his  participation  in  the  fraud.  It  is  difficult  to  be- 
lieve that  Philips  would  have  made  this  purchase  under  the 
alleged  fraudulent  arrangement,  and  not  have  secured  to  him- 
eelf,  in  some  manner,  the  residue  of  this  large  sum,  if  it  had 
l)een  advanced  by  him  merely  in  aid  of  the  fraud.  His  exhibit- 
ing the  deed  at  the  sale  is  relied  upon  as  evidence  of  a  fraudu- 
lent intent;  but  we  do  not  think  this  by  any  means  conclusive, 
especially  if  such  conduct  can  be  reconciled  with  another  view 
of  the  case,  not  liable  to  the  imputation  of  fraud.  If  he  in- 
tended to  maintain  the  validity  of  the  deed  of  trust,  it  wan 
proper  that  he  should  give  notice  of  its  existence,  that  pur- 
chasers might  not  afterwards  allege  that  he  stood  by  and  permitted 
them  to  make  an  improvident  bargain.  It  is  immaterial  whether 
he  designed  to  buy  for  himself  or  for  the  purpose  of  quieting  hia 
titie  as  trustee:  Casey  v.  Inloes,  1  Gill,  493  [39  Am.  Dec.  658];  be- 
cause, no  matter  what  his  intention  might  be,  the  law  will  pro- 
tect cestuis  que  trust  against  the  acts  of  the  trustee.  It  is  al- 
leged, also,  that  though  making  the  purchase  for  and  taking 
the  deeds  to  himself,  he  has  dealt  with  the  property  as  trust 
estate,  by  allowing  the  family  of  Spindler  to  occupy  and  enjojr 
it,  which  is  evidence  that  he  designed  to  consummate  the  origi* 
sal  fraud.    Mrs.  Spindler  was  his  daughter;  her  husband  soon 
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after  died,  leaTing  his  family  in  needy  circnmstanoea — ^fit  objects 
of  a  father's  care  and  protection.  But  when  he  made  his  will 
he  dealt  with  it  as  his  own,  by  charging  it,  to  some  extent,  with 
his  own  debts,  and  devising  it  ultimately  to  his  right  heirs,  in- 
stead of  those  of  Spindler,  who  would  be  entitled  under  the 
deed.  From  these  circumstances,  we  may  infer  that  he  did  not 
buy  the  property  for  the  purpose  of  carrying  out  the  fraud.  It 
is  conceded  that  any  other  person  might  have  purchased  and 
taken  a  good  title.  Suppose  such  had  been  the  case,  and  that 
the  money  had  been  paid  to  the  sheriff,  as  in  this  case,  and  the 
balance,  after  satisfying  the  judgment,  paid  oyer  to  Spindler, 
the  defendant  in  the  judgment,  would  the  creditors  have  been 
in  any  better  situation  than  they  were  the  day  on  which  Philips 
made  the  purchase?  Surely  not.  If  fraud  was  suspected,  or 
if  Spindler  was  insolvent,  they  might  have  proceeded  against 
this  surplus  in  the  sheriff's  hands;  but  could  not  have  gone 
against  the  property  in  the  hands  of  a  bona  Jide  purchaser.  It 
is  immaterial  whether  there  is  or  is  not  fraud  on  the  part  of 
others,  if  the  purchaser  be  innocent.  In  such  a  case  a  good 
title  may  be  acquired,  notwithstanding  the  fraud;  for  otherwise 
no  purchaser  at  a  judicial  sale  would  be  safe — indeed  few,  if  any, 
such  sales  would  be  made. 

His  honor  the  chancellor,  in  his  opinion,  does  not  consider 
the  question  of  fraud  as  connected  with  the  sheriff's  sales.  He 
treats  the  deeds  as  good  inler  partes,  which  is  unquestionably 
correct,  and  as  having  divested  Spindler  of  all  interest  in  the 
property,  except  the  contingent  life  estate  reserved  to  him  by 
the  deed,  and  that  when  Philips  purchased  at  the  sheriff's  sale 
be  acquired,  and  could  acquire,  nothing  more  than  this  contin- 
gent right,  which,  by  the  death  of  Spindler,  no  longer  existed: 
Alkinsan  v.  Phillips,  1  Md.  Ch.  515.  If  this  view  of  the  ex- 
tent of  the  rights  of  creditors  against  the  property  of  a  fraudu- 
lent grantor  be  correct,  then,  even  if  there  be  no  fraud  in  the 
sheriff's  sale.  Philips  could  have  no  interest  in  the  present  con- 
troversy. But  in  this  we  do  not  concur.  Though  such  a  deed 
be  good  as  between  the  parties,  it  is  void  as  against  creditors; 
and  the  law,  when  dealing  with  the  properly  in  behalf  of  cred- 
itors, treats  it  as  if  no  deed  had  been  made;  as  to  them,  it  is  no 
deed  at  all.  The  purchaser  takes  all  that  the  grantor  owned  in 
the  property  at  the  time  of  the  conveyance.  If  questions  sub- 
sequently arise  as  to  the  bona  fides  of  the  deed,  they  must  be 
settled  between  the  purchaser  and  those  claiming  under  it.  The 
purchaser  is  substituted  by  law  in  the  place  of  the  judgment 
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creditor:  Oioen  t.  Dixon,  17  Conn.  492;  Scott  v.  PurceUj 7  Blackf. 
66  (39  Am.  Dec.  453];  EngUbeH  y.Blanjot,  2  Whart.  240;  Den 
d.  Ridgeway  t.  Underwood^  4  Wash.  129;  Foulk  v.  McFaa^ 
lane,  1  Watts  &  S.  297  [37  Am.  Dec.  467];  Waien  v.  Duvda,  11 
GiU  ft  J.  45  [33  Am.  Dec.  693];  Waiers  v.  Dashiell,  1  Md.  470. 
Assuming,  therefore,  that  the  deed  of  March,  1834,  is  void  as 
against  Spindler's  creditors,  and  that  there  vas  no  fraud  on  the 
part  of  Philips  in  connection  with  the  sheriff's  sale,  he  mnst  be 
treated  as  the  porchaser  of  Spindler's  entire  interest  in  the 
property  at  the  date  of  the  deed  of  trust. 

As  to  the  second  objection  taken  on  the  part  of  the  appellee: 
the  question  here  is  not  between  Philips  and  those  claiming 
under  the  deed  as  cestuis  que  trust,  but  between  Philips  and  the 
creditors  of  the  fraudulent  grantor.  The  general  rule  certainly 
is,  that  a  person  who  undertakes  to  act  for  another  can  not,  in 
the  same  matter,  act  for  himself.  But  it  is  not  universally  true 
that  a  trustee  can  not  purchase  the  trust  estate.  Circumstances 
may  arise  to  render  it  necessaiy  in  order  to  protect  the  interests 
of  the  cestuis  que  trust.  Whether  he  will,  after  such  sale,  hold 
the  property  for  himself  or  for  others,  is  another  question.  In 
the  case  of  Bell  v.  Wd^,  2  Gill,  170,  the  court  of  appeals  said: 
''  One  of  the  questions  in  this  case  is,  whether  a  trustee  can  be 
permitted  to  purchase  the  cestuis  que  trusts  property  levied  upon 
and  sold  at  a  sheriff's  sale,  without  any  instrumentaliiy  of  his. 
As  decisive  of  this  question,  we  refer  to  CaUis  v.  Ridout,  7  OilL 
k  J.  1.  The  trustee  thus  purchasing  vnll  be  entitled  to 
reimbursement  for  his  expenditures  in  the  purchase,  but  he  can 
not  deprive  the  cestuis  que  trust  of  the  benefit  arising  from  the 
purchase,  if  there  be  such  benefit: "  See  also  Morvg  v.  B^,  7  Oill, 
244. 

Upon  these  authoritieB,  we  are  of  opinion  that  though  Philips 
could  purchase  he  could  not  have  held  the  property  for  his  own 
benefit.  He  was  estopped  from  denying  the  validity  of  the  deed 
of  trust,  although  the  creditors  of  Spindler  might  assail  it;  and 
when  vacated  at  their  instance,  the  interest  of  the  cestuis  que 
trust  must  inure  to  the  benefit  of  the  creditors.  Philips  will 
be  allowed  for  his  expenditures  and  improvements,  but  can  not  be 
charged  vdth  the  rents  and  profits,  as  in  the  case  of  Bell  v.  Weibb^ 
supra,  because  the  complainant  has  waived  that  part  of  the  relief 
claimed  by  his  bill.  Under  these  circumstances,  however,  we 
think  that  interest  should  not  be  allowed  to  him.  Nor  can  we 
notice  the  personal  property  mentioned  in  the  proceedings,  in- 
asmuch as  no  appeal  was  taken  in  reference  thereto.    Having 
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ezpnased  ofor  ^ewa  ajid  painted  out  ivheiem  we  difhr  from  tiie 
ebaneellor,  a  deeree  will  be  ngned  aooordinglj. 
Decree  rereraed. 

The  decree  of  the  court  passed  in  this  case,  after  reTendng  the 
decree  of  the  chancellor  with  costs,  proceeds  as  follows:  ''And 
this  court  proceeding  to  pass  such  decree  in  the  premises  as  the 
court  of  chanoeiy  ought  to  have  passed,  it  is  further  adjudged, 
ordered,  and  decreed  that  the  property  mentioned  in  the  deed 
of  the  tweniy-seyenth  of  March,  1834,  be  sold  by  the  appellee, 
Joshua  J.  Atkinson,  the  permanent  trustee  of  William  0. 
Spindler,  according  to  the  provisions  of  the  insolvent  laws  ap- 
plicable to  the  cify  and  county  of  Baltimore.  And  that  he  apply 
the  proceeds  of  such  sale  imder  the  directions  of  the  court  of 
common  pleas,  in  the  first  instance  to  the  reimbursement  of  the 
advances  made  by  James  Philips  in  the  purchase  of  said  prop- 
«rty  at  the  sheriff's  sales,  and  of  all  permanent  improvements 
and  all  other  necessary  expenditures  made  upon  the  said  prop- 
erty by  him  or  his  representatives,  with  interest  from  date  of 
this  decree;  and  that  he  distribute  the  balance  of  said  proceeds 
of  sale  among  the  creditors  of  said  Spindler,  according  to  the 
provisions  of  the  insolvent  laws,  and  under  the  direetion  of  the 
court  of  common  pleas." 

Tma  AoQUiRBD  bt  Pubohassb  at  SHUurr*8  Salb:  See  SmUhr.  Painter^ 
9  Am.  Deo.  344;  Friedlp  y.  Scke^  11  Id.  691,  and  note;  Davis  ▼.  Murrof, 
12  Id.  061;  note  ioMeOhee  v.  Mlis,  14  Id.  131;  Chahoon  t.  HoUenback,  16  Id. 
687;  Hendentm  v.  OverUm,  24  Id.  492;  Vanee'§  ffeir$  v.  MeNairy,  Id.  653; 
Mwrpky  v.  HigginbaUom,  27  Id.  395;  Polk  ▼.  OcUkmi,  34  Id.  410;  Faulk  t. 
McFarlcau,  37  Id.  467;  SeoU  v.  Purodl,  39  Id.  453;  HaOep  v.  Oldham,  41  Id. 
862;  Tww^s  Appropriation,  42  Id.  319;  OviaU  t.  Broum,  45  Id.  539;  SnawUff 
T.  Wagner,  Id.  640;  SoMbom  v.  KiUrtdge,  50  Id.  58;  Busk  v.  Bush,  51  Id.  675; 
Doe  V.  HaU,  54  Id.  460;  and  see  Mmrtim  v.  MaHm^  7  Md.  378,  elting  the 
principal  oaae. 

PuBOHAsa.  WHBTHBa  OAK  BB  Madb  BT  Tbustxb  ov  Tbttbt  FBofbbtt: 
See  8coU  v.  Fredand,  45  Am.  Deo.  310,  and  prior  cases  in  note;  PraU  v. 
ThomUm,  48  Id.  492;  Harrison  v.  MeHenrf^  52  Id.  435;  and  see  WorH^  v. 
Johnsom,  Id.  399,  and  note. 

Tbustbb's  Biobt  to  Bbimbubsbmxnt  lOR  Impbovbmbnib  and  Ezpxndx- 
TUBES  ON  Trust  Estate:  See  Dilworth  v.  Sinderling,  2  Am.  Deo.  469;  Cfreen 
T.  Winter,  7  Id.  475;  MeClanahan  y.  Henderson,  12  Id.  412;  Myers  r»  Myers^ 
16  Id.  648;  McMeeHn  v.  Eilrmcrnds,  26  Id.  203;  FraU  v.  ThomUm,  48  Id.  492. 
The  principal  case  was  referred  to  in  Cook  v.  Berlin  WoUtm  Mill  Co,,  66  Wis. 
049,  as  being  on  the  question  of  what  will  be  allowed  a  trustee  who  por^ 
ehaaet  trust  property  on  resdssion  of  the  sale. 

Tsb  pbivgipal  gabb  was  distikouished  In  MeCann  v.  Taylor,  10  Md.  430. 
where  relief  was  granted  in  favor  of  eestmis  pte  trust,  and  a  sale  of  the  tnisl 
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IMuyriy  «  OMatioii  on  behalf  of  m  creditor  of  the  gnntor  mm  reefamined. 
In  thftt  in  the  principel  oeae  the  debt  wee  oreftted  prior  to  the  deed,  whUe  In 
the  oaee  under  ooneideimtion  it  wee  eabeeqnently  incurred. 


Wabb  v.  Riohabdson. 

[8  MAsn^VD,  005.] 

BvT«i  IK  Shkllkt'b  Gabb  Constbusb  WonDs  "BxsBB**  OB  "Hubs  ov 
Body"  as  Wordb  of  Limitation,  and  not  of  purchase;  and  these  terms 
are  regarded  as  oondusive  evidence  of  the  testator's  or  grantor's  intent 
to  use  them  in  their  legal  sense  and  to  give  them  their  l^gal  effect^ 
although  a  real  intention  to  the  contrary  may  be  def eated«  In  all  each 
cases  the  estate  becomes  immediately  execated  in  the  ancestor,  who  be- 
comes seised  of  an  estate  of  inheritance, 

WoKDS  "ELbibs"  is  Tkrm  of  Pubchasb,  akd  not  ov  LufiTATiON;  and  the 
intention  prevails  against  the  strict  construction  to  the  contraiy,  when- 
ever words  of  explanation  are  annexed  indicating  that  the  testator  or 
grantor  meant  to  use  the  term  in  a  qualified  sense,  as  a  mere  descripOo  per- 
mmarwnf  and  that  they  and  not  the  ancestor  were  to  be  the  points  from 
which  the  succession  was  to  emanate. 

BbTATBB  will    not    CoALBSCB    in  ANGEflTOB    UNDBB    BULS    IN    SHELUIT*8 

Gasb  if  the  estate  limited  to  the  ancestor  is  an  equitable  or  trust  estate; 
and  the  result  would  be  the  same  if  the  estate  for  life  wss  a  Icf^  estate, 
and  that  limited  to  the  heirs  an  equitable  estate. 

RuLB  in  Shbllbt's  Ca8b  is  Fully  Bbooonizbd  and  Adoftbd  in  Maby- 
LAND;  and  with  its  qualifications  must  prevail  as  a  part  of  the  system  of 
real  law,  whatever  may  have  been  its  origin  or  philosophy. 

WoBos  *'Lboal  Hbibs*'  abb  not  Gonybbtbd  fbom  Wobds  ov  Ldoxatiob 
to  Wobds  of  Pubchasb  by  any  expressions  in  a  deed,  whioh,  after 
granting  a  life  estate,  provides  that  "from  and  immediately  after  the 
death  of  the  said  E.,  then  to  and  for  the  use  and  benefit  ci  the  l^gal 
heirs  and  representatives  of  the  said  B.,  and  to  and  for  no  other  tntsnt 
and  purpose." 

DbBD  will    BB    Ck)N8TBt7BD  AS    FbOFTICENT  OB  AS    1>BXD  OV  KaBOAIW  AND 

Salb,  as  wiU  most  effectually  accomplish  the  grantor's  intention,  if  the 
case  be  one  where  his  intention  is  to  prevail  against  the  strict  rules  of  in- 
terpretation. 

XJtm  WAS  Mbbb  Confidbnob  in  Fbibnd,  before  the  statute  of  nses»  tlial 
the  feoffees  to  whom  the  lands  were  given  should  pennit  the  feoffor  and 
his  heirs,  and  such  other  persons  as  he  might  designate,  to  reoeive  the 
profits  of  the  land. 

Htatutb  of  Usbs  Tbansvbbbbd  Usb  into  PoBBBflSiON  by  converting  the 
estate  or  interest  of  the  eutui  que  n$e  into  a  legal  estats,  and  by  destroy- 
ing the  intermediate  estate  of  the  feoffee. 

Tbitbt  is  Usb  not  Ezbcutbd  undbb  Statotb  of  Usbs  or  Cbstui  qxn 
UsB,  but  the  legal  estate  is  vested  in  the  grantee  or  trustee. 

Usb  will  not  bb  Pbbvbntbd  fbom  bbino  Bxbcutbd  in  Gbstdi  qub  Usi 
by  the  mere  interposition  of  a  trustee  to  protect  and  secure  a  trust  estats 
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in  a  third  penon,  ertti  thonc^  a  married  woman,  onlaas  there  is  attached 
to  the  tniBtee  the  performance  of  some  aotiye  fonedona  or  diitiea  in  order 
to  support  the  trust.  * 

Uai  18  EhcxcuTBD  IV  TROtrrxE  when  the  devise  or  deed  is  in  trost  **  to  col- 
lect and  pay  over  "  the  rents  and  profits  to  another. 

Uai  18  ExsooTBD  IN  Ckstui  qcb  Usx  when  the  devise  or  deed  is  in  trost 
to  permit  another  to  '*  enjoy  '*  the  rents  and  profita. 

Grantor's  Intbntion  is  to  Prevail  ik  Trusts  tor  Usr  ov  Markup 
Women,  but  with  the  qualification  that  it  must  not  contravene  or  defeat 
the  established  rules  of  construction. 

LioAL  Ebtatb  will  not  Vbst  in  Truster  nr  Case  of  Trust  roR  Use  of 
Married  Woman  unless  the  instrument  creating  the  tmst  assigns  to  the 
trustee  the  performance  of  some  duty  necessary  for  her  enjoyment  of  the 
estate. 

Medium  of  Trustee  is  Neobssart  to  ImmT  Married  Woman  with  Sole 
AND  Independent  Powers,  since  her  rights  and  powers  are  ordinarily 
vested  in  her  husband;  and  where  bequests  or  conveyances  are  made  to 
a  married  woman  for  her  separate  use,  without  the  nomination  of  trus- 
tees, her  husband  is  considered  in  equity  as  trustee  for  his  wife. 

Separate  Estate  in  Real  Property  can  not  be  Enjoyed  by  Married 
Woman  unless  through  the  interposition  of  a  trustee,  which  circum- 
stance of  itself  would  imply  the  performance  of  some  active  dntieaon  his 
part. 

Husband  Acquires  Control  over  Property  by  Exeoutino  Use  nr 
Wife  in  general,  and  this  result  is  assigned  as  a  reason  why  a  different 
construction  should  be  given  to  the  instrument  than  in  other  cases,  in 
order  to  effectuate  the  intention  of  the  grantor. 

Instrument  will  be  so  Construed  as  to  Vest  Leoal  Estate  in  Trus- 
tees if  possible,  where  an  estate  is  devised  or  conveyed  to  trustees  for 
the  separate  use  of  a  married  woman,  because  such  a  construction  will 
best  effectuate  the  intention  of  the  donor. 

Same  Mode  of  Construction  is  Adopted  in  Cases  of  Deeds  as  in  De 
vises,  where  property  is  given  to  the  use  of  married  women. 

Conveyance  shall  Operate  at  Common  Law,  unless  the  intention  of  the 
parties  appears  to  the  contrary,  whenever  a  conveyance  may  take  effect 
either  at  common  law  or  under  the  statute  of  usee. 

Deed  Creates  Mere  Equitablb  Life  Estate  in  Married  Woman,  and 
executes  legal  estate  in  her  heirs,  where  it  conveys  real  estate  to  a  trustee 
in  trust  that  she  *'  may,  during  her  life,  have,  hold,  use,  occupy,  possess, 
and  enjoy  *'  the  same,  "  and  the  rents,  issues,  and  profits  thereof,  and  the 
sam^  to  convert  to  her  own  proper  use  and  benefit,  notwithstanding  her 
coverture,  and  that  without  the  let,  trouble,  or  control "  of  her  husband, 
or  be  liable  for  his  debts,  "  as  fully  in  every  respect  as  if  she  was  sole 
and  unmarried,  and  from  and  immediately  after  her  death  then  to  ami 
for  the  use  and  benefit  of  her  legal  heirs  and  representatives." 

Right  to  Appeal  from  Decree  or  Order,  unless  It  be  Final  Decree, 
or  order  in  the  nature  of  a  final  decree,  was  taken  away  by  the  Maryland 
act  of  1890,  c.  185;  and  although  the  right  to  an  immediate  appeal  in 
restored  by  the  act  of  1841,  c.  11,  the  party  may  waive  this  right,  and 
on  appeal  from  the  final  decree  or  order  may  allege  eiror  in  all  previoon 
interlocutory  orders  passed  in  the  progress  of  the  cauie 
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Obdxb  oa  Dkebb  Pxnaixt  SRTLnra  Ant  DiarnrED  Rxobt  ok  InTKUBr  n 
FiMAL  Dbcrek,  it  would  leem,  and  as  Buch  would  wanant  an  appeaL 

Decrees  for  Sale  of  Real  Estate  are  Enuiobratbd  among  Those  not 
Reqardbd  as  Final,  by  the  Maryland  act  of  1890;  bat  the  act  was  not 
intended  to  embraoe  a  oaae  where  the  liability  of  the  property  sold  wm 
the  only  question  to  be  determined  by  the  oonrt. 

Deorse  can  not  re  Treated  ab  bo  far  Final  and  Ck>N0LU8iyB  as  to  pi«- 
dade  an  appeal  on  a  question  where  soch  question  was  reserved  for  some 
future  decree  of  the  court. 

Irregitlaritt,  if  Such  It  re,  in  that  Grsditor'b  Bkll  and  Bill  for  Die-' 
TRiBunoN  HAVE  BEEN  UNITED  in  the  ssme  prooeedinj^  or  one  converted 
into  the  other,  in  the  court  below,  by  agreement  of  the  parties,  can  not 
be  taken  adyantage  of  on  appeaL 

Answer  ib  to  be  Taken  ab  True,  as  it  was  not  pat  in  issue  by  a  replica- 
tion, where  it  waa  agreed  thai  the  oanse  should  be  submitted  on  bQl  and 


Bill  in  equity.    The  facts  are  stated  in  the  opinion. 
Thomas  8.  Alexander  and  T,  Tate^  Walsh,  for  the  appeUanta. 
WUliam  H.  Norria,  for  the  appellee. 

By  Ck>nrt,  Mason,  J.  This  case  has  been  argued  most  elab- 
orately and  with  distinguished  abilily.  Every  suggestion  ap- 
pears to  have  been  made,  and  every  authority  invoked  calculated 
to  elucidate  the  intricate  questions  involved  in  the  present  con- 
troversy. With  the  benefit  of  all  this  light,  we  are  constnuned, 
nevertheless,  to  recognize  the  difficulties  which  environ  the  case. 

In  order  to  a  proper  understanding  of  the  case,  we  deem  it 
important  to  state  somewhat  at  length  the  allegations  of  the  bill 
and  tbe  subsequent  proceedings  thereon. 

The  appellee,  Charles  Richardson,  filed  his  bill  of  complaint 
in  Baltimore  county  court,  as  a  court  of  equity,  against  the  ap- 
pellants, asking  for  a  sale  of  the  real  estate  of  Eliza  Bichardson, 
deceased,  for  the  payment  of  her  debts.  He  churned  to  be  a 
creditor  in  his  own  right,  and  also  as  administrator  de  bonis  nan 
of  Eobert  B.  Bichardson,  deceased.  The  bill  alleges  that  let- 
ters testamentaiy  were  granted  on  the  estate  of  the  said  Bobert 
to  the  said  Eliza  Bichardson,  who,  by  virtue  thereof,  possessed 
herself  of  the  personal  estate  of  her  testator,  and  partially  ad- 
ministered the  same,  but  died  before  she  had  returned  any  ac- 
count of  her  administration.  The  complainant  thereupon  ad- 
ministered upon  her  estate,  and  also  upon  the  estate  de  bonu 
non  of  Bobert  Bichardson.  The  bill  charges  that  Urs.  Bich- 
ardson died  largely  indebted;  and  that  her  personal  estate  waa 
insufficient  to  pay  her  debts,  and  thereupon  prays  the  sale  of 
her  real  estate  imder  the  direction  of  the  oha&ceiy  court;  and 
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that  the  proceedB  of  sale  may  be  appropriated  to  the  payment 
of  her  debts. 

The  real  estate  which  the  complainant  seeks  to  charge  with 
the  debts  of  Mrs.  Kchardson  was  derived  by  the  deed  of 
Areanah  Kennedy,  executed  in  the  year  1802  to  Samuel  N. 
Eidgely,  which  is  set  out  at  length  in  the  record.  That  deed  is, 
in  part,  in  these  words:  "Witnesseth  that  the  said  Areanah 
Kennedy,  in  consideration  of  the  natural  love  and  affection 
which  she  hath  and  beareth  towards  Elizabeth  Bichardson,  wife 
of  Bobert  Richardson,  and  in  consideration  of  the  sum  of  five 
shillings,  current  money,  to  her  in  hand  paid  by  the  said 
Samuel  N.  Ridgely,  at  or  before  the  ensealing  and  delivery  of 
these  presents,  the  receipt  whereof  is  hereby  acknowledged, 
hath  granted,  bargained,  and  sold,  aliened,  enfeoffed,  released, 
conveyed,  and  confirmed,  and  by  these  presents  doth  grant, 
bargain,  and  sell,  alien,  enfeoff,  release,  convey,  and  confirm 
unto  the  said  Samuel  N.  Ridgely,  his  heirs  and  assigns  [here 
the  property  is  described],  to  have  and  to  hold  the  same  and 
eveiy  part  thereof  imto  the  said  Samuel  N.  Ridgely,  his  heirs 
and  assigns  forever,  in  trust,  nevertheless  that  the  said  Areanah 
Kennedy  shall  and  may,  during  the  time  of  her  natural  life, 
have,  hold,  use,  and  enjoy  the  said  piece  or  parcel  of  ground 
and  premises,  and  the  rents,  issues,  and  profits  thereof,  and  the 
same  convert  to  her  own  use  and  benefit,  and  from  and  imme- 
diately after  her  decease,  then  upon  this  further  trust  that  the 
said  Elizabeth  Richardson  shall  and  may,  during  her  life,  have, 
hold,  use,  occupy,  possess,  and  enjoy  the  said  piece  or  pared 
of  ground  and  premises,  and  the  rents,  issues,  and  profits 
thereof,  and  the  same  to  convert  to  her  own  proper  use  and 
benefit,  notwithstanding  her  coverture,  and  that  without  the 
let,  trouble,  or  control  of  her  present  or  any  future  husband, 
or  being  in  any  manner  liable  or  subject  to  the  payment  of  his 
debts,  as  fully  in  eveiy  respect  as  if  she  was  sole  and  unmarried, 
and  from  and  immediately  after  the  death  of  the  said  Elizabeth, 
then  to  and  for  the  use  and  benefit  of  the  legal  heirs  and  repre- 
sentatives of  the  said  Elizabeth,  and  to  and  for  no  other  intent 
and  purpose." 

The  defendants  in  their  answer  insist  that  under  the  terms  of 
the  foregoing  deed  the  said  Eliza  had  but  a  life  estate  in  the 
premises  thereby  conveyed,  and  that  on  her  death  the  fee  de- 
volved upon  her  children  and  heirs,  namely,  the  complainant 
and  his  deoeaised  brother.  The  first  question,  therefore,  which 
is  prssented  bj  tbe  present  record  is,  whettieEr  Elizabefli  Rich* 
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ardson  had  a  fee  or  a  life  estate  in  the  realty  embxaoed  in  the 
deed  from  Areanah  Kennedy. 

In  determining  this  question,  we  must  first  consider  whether 
the  role  established  in  ShMet/s  Cok^  1  Co.  88,  applies  to  the 
deed  which  we  are  now  called  on  to  constme. 

No  question  connected  with  the  law  has  elicited  more  learning 
and  discussion  than  that  which  relates  to  the  nature  and  opera- 
tion of  this  rule,  as  a  principle  of  law  for  the  interpretation  of 
wills  and  deeds;  and  none  occupies  a  more  prominent  place  in 
the  histoiy  of  the  law  of  real  property. 

The  controTersies  on  this  subject  from  the  earliest  periods 
down  to  the  present  day  hare  been  vehement,  protracted,  and 
even  bitter,  ^citing  the  profoundest  l<^c,  scTcrest  criticism, 
and  deepest  and  most  laborious  research.  In  one  instance,  eyen, 
this  controversy  resulted  in  the  dismemberment  of  the  court  of 
king's  bench,  and  at  another  time  this  renowned  discussion, 
says  Chancellor  Kent,  became  so  vehement  and  protracted  as  to 
rouse  the  scepter  of  the  haughty  Elisabeth.  The  great  case,  for 
example,  of  Perrin  v.  Blahe,  4  Burr.  2679,  which  excited  the 
most  noble  and  illustrious  talents  of  the  age  in  its  discussion 
through  every  department  of  Westminster  Hall,  originated  in 
the  island  of  Jamaica,  as  far  back  as  the  year  1746.  After  the 
case  had  traveled  through  the  courts  of  that  island,  it  passed 
the  Atlantic  on  appeal  to  thekingin  council.  The  final  tenninar 
tion  (the  result  at  last  of  compromise)  of  this  protracted  litiga- 
tion was  in  1777,  after  an  exhausting  controversy  of  upwards  of 
thirty  years.  When  Lord  Mansfield  delivered  his  opinion  in 
Perrin  v.  Blahe^  he  used  certain  sarcastic  expressions  which  gave 
offense  to  his  associate  Mr.  Justice  Yates,  who  immediately 
thereupon  resigned  his  seat  as  a  judge  of  king's  bench,  and  was 
transferred  to  the  common  bench.  Though  volumes  have  been 
written  upon  the  subject,  and  more  than  a  century  expended  in 
its  investigation,  still  it  to  this  day  remains  a  fruitful  subject  of 
strife  and  discussion,  as  the  present  case  abundantly  illus> 
irates. 

In  Shelley^a  Case^  1  Co.  104,  the  rule  was  laid  down,  on  the 
authority  of  a  number  of  cases  from  the  year-books,  to  be  **  that 
when  the  ancestor,  by  any  gift  or  conveyance,  taketh  an  estate 
of  freehold,  and  in  the  same  gift  or  conveyance  an  estate  is 
limited,  either  mediately  or  immediately,  to  his  heirs,  in  fee  or 
in  tail,  '  the  heirs '  are  words  of  limitation  of  the  estate,  and  not 
words  of  purchase."  Chancellor  Kent,  however,  adopts  the  fol- 
lowing definition  of  the  rule  by  Mr.  Preston,  as  being  more  full 
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and  accurate:  ''When  a  person  takes  an  estate  of  freehold, 
legally  or  equitably,  under  a  deed,  will,  or  other  writing,  and  in 
the  same  instrument  there  is  a  linodtation  by  way  of  remainder, 
^ther  with  or  without  the  interposition  of  another  estate,  of  an 
interest  of  the  same  legal  or  equitable  quality  to  his  heirs,  or 
heirs  of  his  body,  as  a  class  of  persons  to  take  in  succession, 
from  generation  to  generation,  the  limitation  to  the  heirs  entitles 
the  ancestor  to  the  whole  estate: "  1  Preston  on  Estates,  263. 

In  cases,  therefore,  where  the  words  "  heirs  "  or  "  heirs  of  the 
body  "  are  used,  they  will  be  construed  to  limit  or  define  the 
estate  intended  to  be  conveyed,  and  will  not  be  treated  as  words 
of  purchase,  and  no  supposed  intention  on  the  part  of  the  tes- 
tator or  grantor  arising  from  the  estate  being  conTeyed,  in  the 
first  instance,  for  life,  will  be  permitted  to  control  their  opera- 
tion as  words  of  limitation.  In  all  such  cases  the  estate  be- 
comes immediately  executed  in  the  ancestor,  who  becomes  seised 
of  an  estate  of  inheritance.  By  force  of  the  unbending  con- 
struction given  to  these  terms,  it  imputed  to  the  grantor  or 
testator,  in  legal  contemplation,  an  intention  to  use  the  terms  in 
their  legal  sense  and  to  give  them  their  legal  e£fect,  though  it 
should  defeat  even  a  real  intention  to  the  contrary.  In  other 
words,  they  are  regarded  as  conclusive  evidence  of  the  intent  of 
the  testator. 

There  are,  however,  well-recognized  exceptions  to  this  rule, 
two  of  which  we  will  advert  to  at  present  in  general  terms.  In 
the  first  place,  whenever  the  testator  or  grantor  annexes  words 
of  explanation  to  the  word  "heirs,"  indicating  that  he  meant 
to  use  the  term  in  a  qualified  sense,  as  a  mere  descriptio  persona" 
rum^  or  particular  designation  of  certain  individuals,  and  that 
they  and  not  the  ancestor  were  to  be  the  points  or  termini  from 
which  the  succession  to  the  estate  was  to  emanate  or  take  its 
start,  then  in  all  such  cases  where  the  word  **  heir'*  is  thus  ex- 
plained or  restrictf'd,  it  is  to  be  treated  as  a  term  of  purchase 
and  not  of  limitation.  For  example,  the  expressions  **  heirs 
now  living,"  "  children,"  "  issue,"  etc.,  are  words  of  limitation 
or  purchase,  as  will  best  accord  with  the  manifest  intention  of 
him  who  employs  them.  Under  this  qualification  of  the  rule, 
the  inteotion  prevails  against  the  strict  construction. 

The  second  exception  to  which  we  will  advert  is,  that  where 
the  estate  limited  to  the  ancestor  is  an  equitable  or  trust 
estate,  the  two  estates,  under  the  rule  in  Shelley's  Case,  will  not 
coalesce  in  the  ancestor;  and  the  result  would  be  the  same 
if  the  estate  for  life  was  a  legal  estate,  and  that  limited  to 
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ihe  hflin  mn  equitable  estate:  Borne  y.  Lyeth^  4  Har.  Sc  J. 
432. 

Whatever  may  hare  been  the  origXQ  or  philosophy  <^  thiBmla, 
whether  it  was  introduced  to  secure  to  the  lord  of  the  fee  the 
fruits  and  incidents  of  wardship  and  maniage  which  he  had  a 
light  to  claim  from  the  heir;  or  whether  the  more  reasonable 
idea  of  Mr.  Justice  Blackstone  be  correct,  that  the  rule  had  its 
origin  in  the  desire  to  facilitate  the  alienation  of  land,  and  to 
throw  it  into  the  track  of  commerce  one  generation  sooner  bj 
giving  the  power  to  the  ancestor  of  immediate  disposition  of 
the  estate  to  the  exclusion  of  the  heirs,  the  rule  with  its  quali- 
fications must  nevertheless  prevail  as  a  part  of  our  system  of 
real  law,  because  it  has  been  fully  recognized  and  adopted  as  the 
settled  law  of  Maryland.  The  court,  in  Home  v.  Lydh,  9upra^ 
say:  "  To  disregard  rules  of  interpretation  sanctioned  by  a  suc- 
cession of  ages,  and  by  the  decisions  of  the  most  enlightened 
judges,  under  pretense  that  the  reason  of  the  rule  no  longer  ex- 
ists, or  that  the  rule  itself  is  unreasonable,  would  not  only 
prostrate  the  great  landmarks  of  property,  but  would  introduce 
a  latitude  of  construction  boundless  in  its  range  and  pemidoua 
in  its  consequences." 

The  rule  applies  clearly  to  the  deed  we  are  now  considering, 
unless  it  can  be  shown  that  it  falls  vnthin  one  or  the  other  of 
the  enumerated  exceptions.  Did,  then,  Mrs.  Kennedy  use  any 
apt  words  in  the  deed  to  indicate  that  the  heirs  of  Mrs.  Rich- 
ardson, and  not  she  herself,  were  to  be  the  termini  from  which 
the  succession  was  to  commence,  and  thereby  create  in  Mrs. 
Richardson  a  mere  life  estate?  In  other  words,  are  there  any 
expressions  in  the  deed  su£Scient  to  convert  the  words  "  legal 
heirs  "  from  words  of  limitation  into  words  of  purchase  ?  There 
are  none,  in  our  opinion,  capable  of  restricting  the  terms  to  par- 
ticular individuals,  instead  of  the  entire  legal  representatives  of 
Mrs.  Richardson  as  a  class.  On  the  contrary,  the  language 
employed  is  of  the  most  general  character,  and  is  indeed  as  full 
and  as  comprehensive  as  that  employed  in  Shdle/a  Case  itself, 
and  we  can  not  suppose  that  it  vnU  be  seriously  contendod  that 
the  present  deed,  if  it  were  a  conveyance  directly  to  Mrs.  Rich- 
ardson herself,  without  the  interposition  of  the  trustee,  and 
she  veas  a  feme  sofe,  would  not  be  embraced  within  the  tolera- 
tion of  the  rule. 

But  in  the  second  place,  it  is  contended  that  under  the 
peculiar  provkions  of  the  present  deed  an  estate  of  a  difhmit 
nature  has  been  created  in  Mrs.  Richardson  from  thai  con- 
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ferred  npon  lier  faeirB,  and  th&t  therefore  the  two  will  not 
incorpoxBte  in  Mib.  Richardson^  thus  bringing  the  oaae  witUn 
the  operation  of  the  second  exception  to  the  rtde* 

To  avoid  such  a  conclusion^  it  is  argued  by  the  appellee  on 
the  one  hand  that  the  present  instrument  is  a  deed  of  bargain 
and  sale,  and  that  as  such  the  use  was  executed  in  Ridgelj,  the 
trustee,  and  that  the  limitations  to  use  are  mere  trusts  in  equify, 
and  that  both  Mrs.  Richardson  and  her  heirs  are  cestuis  que  truti 
seised  only  of  an  equitable  estate,  and  that  as  such  they  will 
coalesce  in  Mrs.  Richardson  under  the  rule.  On  the  other 
hand,  it  is  contended  that  the  intention  of  the  grantor  should 
prevail,  and  that  the  present  deed  should  be  treated  as  a  feoff- 
ment to  accomplish  that  purpose.  If  regarded  as  a  feoffment,  it 
is  said  that  the  legal  estate  would  be  executed  in  the  heirs  of 
Mrs.  Richardson,  but  that  she  herself  would  take  but  a  mere 
equitable  life  estate'. 

Whether  the  present  deed»  as  an  abstract  question,  be  a  feoff- 
ment or  a  bargain  and  sale,  is  one  more  difficult  than  important 
for  us  to  decide.  If  it  be  a  case  where  the  intention  of  the 
grantor  is  to  prevail  against  the  strict  rules  of  interpretation, 
then  this  court  will  construe  the  deed  as  a  f  eoffinent  or  a  bargain 
and  sale,  as  will  most  effectually  accomplish  that  intention. 

In  this  connection,  it  becomes  necessary  to  inquire  when  the 
legal  estate  vests  in  the  trustee,  and  thereby  becomes  a  trust 
estate,  or  when  it  vests  in  the  cestui  que  uae,  under  the  statute 
of  uses. 

A  use  is,  where  the  legal  estate  of  lands  was  in  a  certain  per- 
son, and  a  trust  was  also  reposed  in  him  that  some  other  person 
should  take  and  enjoy  the  rents  and  profits.  In  other  words,  a 
use  was  a  mere  confidence  in  a  friend  (before  the  statute  of 
uses),  that  the  feoffees  to  whom  the  lands  were  given  should 
permit  the  feoffor  and  his  heirs,  and  such  other  person  as  he 
might  designate,  to  receive  the  profits  of  the  land:  Gilbert  on 
Uses,  1. 

The  whole  system  of  uses,  however,  was  abolished  or  remod- 
eled by  the  statute  of  27  Hen.  \JLll.,  c.  10,  commonly  known 
as  the  statute  of  uses.  By  the  provisions  of  that  statute,  the 
use  was  transferred  into  possescdon  by  converting  the  estate  or 
interest  of  the  cestui  que  use  into  a  legal  estate,  and  by  destroy- 
ing the  intermediate  estate  of  the  feoffee.  The  strict  construc- 
tion which  was  given  to  this  statute  by  the  judges  of  its  time» 
and  the  inconvenience  and  injustice  which  thereby  followed, 
led,  after  a  lapse  of  time,  through  the  interposition  of  a  court 
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of  chanceiy,  and  tho  ingenuity  and  learning  of  lawyers,  to  the 
establishment  of  a  regular  and  enlightened  system  of  trusts. 
In  this  way  uses  were  partiaUy  revived  under  the  name  of 
trusts.  In  regard  to  this  revival  of  the  equify  jurisdiction  in 
respect  to  trusts,  Lord  Mansfield  has  said,  in  Burgess  v.  Wkeate, 
I  W.  Black.  123,  "  that  it  has  not  only  remedied  the  mischiefs 
of  uses  so  much  complained  of,  but  has  given  occasion  to  raise 
up  a  system  of  equity,  noble,  rational,  and  uniform,  in  place  of 
a  system  at  once  unjust  and  inconvenient.  Trusts  are  made  to 
answer  the  exigencies  of  families,  and  all  purposes,  without  pro- 
ducing one  inconvenience,  fraud,  or  private  mischief,  which  the 
statute  of  Henry  YIII.  meant  to  avoid." 

A  trust,  therefore,  is  a  use  not  executed  under  the  statute  of 
Henry  YIII. ,  in  the  cestui  que  use^  but  the  legal  estate  is  vested 
in  the  grantee  or  trustee. 

It  becomes,  however,  frequently  a  matter*of  difficult  solution 
to  determine  when  the  estate  is  vested  under  the  statute  in  the 
cestui  que  use,  or  when  as  a  trust  it  vests  in  the  trustee;  and 
the  present  case  is  one  by  no  means  free  from  difficulty  on  this 
point. 

The  inquiry  here  is.  In  whom  did  the  legal  estate  vest  under 
the  present  deed?  It  is  to  be  observed  that  such  a  trust  as  is 
here  contended  for  might  readily  have  been  created  by  exprv'ss 
terms:  as  for  instance,  if  the  properly  had  been  conveyed  to 
Bidgely  and  his  heirs,  to  the  use  or  unto  the  use  of  him  sad 
his  heirs  in  trust  for  Mrs.  Richardson,  it  would  have  been  a 
complete  disposition  of  the  whole  legal  estate  to  the  trustee.  2 
Ciabb's  Law  of  Real  Prop.  608.  In  such  a  case  the  use  and 
possession  which  constitute  the  legal  estate  are  both  vested  in 
the  trustee,  while  the  rents  and  profits  would  belong  to  the 
cestui  que  use.  But  the  supposed  case  is  not  this  case.  If  there 
is  a  trust  in  Mrs.  Richardson,  it  is  not  created  by  express,  tech* 
nical  terms,  but  it  results  from  the  intention  of  the  grantor  to 
do  so,  as  manifested  upon  the  face  of  the  deed,  an  intention  so 
clear  as  not  to  be  defeated  or  controlled  by  the  strict  rules  of  in- 
terpretation. It  is  clear  that  the  mere  interposiiion  of  a  trustee 
to  protect  and  secure  a  trust  estate  in  a  third  person,  even 
though  a  married  woman,  will  not  prevent  the  use  feom  being 
executed  in  the  cestui  que  use,  unless  there  is  attached  to  the 
trustee  the  performance  of  some  active  functions  or  duties  in 
order  to  support  the  trust.  And  a  distinction  has  been  taken 
between  a  devise  or  deed  to  a  person  in  trust  to  collect  and  pay 
over  the  rents  and  profits  to  another,  and  a  devise  in  trust  to 
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peimit  another  to  enjoy  the  rents  and  profits.  In  the  first,  the 
Qse  is  executed  in  the  trustee;  in  the  second,  in  the  ceshii  que 
u»e.  It  would  follow,  then,  was  Mrs.  Richardson  not  a  mar- 
ried woman,  or  was  not  the  estate  by  the  terms  of  the  deed 
limited  to  her  sole  and  separate  use,  independent  of  her  hus- 
band, that  this  would  be  a  conveyance  under  the  statute,  and 
would  vest  the  legal  estate  in  her  notwithstanding  her  coverture, 
or  the  provision  that  she  was  to  have  but  a  life  estate.  But  in 
the  present  case  the  deed  provides  that  the  property  shall  be 
held  in  trust  ''for  her  own  proper  use  and  benefit,  notwith- 
standing her  coverture,"  etc.,  and  "as  if  she  was  sole  and  un- 
married." As  has  already  been  intimated,  id  all  cases  where  a 
deed  or  will  involves  an  object  or  puipose  which  can  not  be  car- 
ried into  operation  without  the  active  agency  of  the  trustee, 
such  as  the  collecting  and  paying  over  of  the  rents  and  profits 
of  land  to  a  married  woman  for  her  sole  and  separate  use, 
ilie  execution  of  conveyances,  etc.,  then  it  becomes  a  special 
trust,  and  not  a  use  executed  in  her;  and  the  question  in  this 
case  is,  Does  the  deed  impose  such  active  duties  upon  the 
trustee  as  will  render  it  necessary  for  him  to  have  the  legal 
estate  to  dischaige  those  duties,  or  is  he  a  mere  nominal,  in^ 
active  agent,  who  is  embraced  within  the  statute  of  usesf 

Most  of  the  elementary  writers  broadly  assert  that  where  the 
trustee  is  to  hold  in  trust  for  the  sole  and  separate  use  of  a  mar* 
ried  woman,  it  is  a  trust,  and  not  a  use  executed  under  the 
statute:  1  Cruise  Dig.  456;  2  Crabb's  Law  of  Seal  Prop.  509; 
Clancy  on  H.  &  W.  256.  It  is,  however,  to  be  regretted,, 
for  the  sake  of  the  simplification  of  this  question,  that  the  ad* 
judications  cited  by  the  books  do  not  with  unanimity  sustain 
the  proposition  to  tiie  length  to  which  it  is  stated.  Most  of  the 
cases  cited  by  the  text-writers  will  be  found  to  relate  to  deeds 
or  wills  which  impose  upon  the  trustee  some  active  functions, 
such  as  collecting  and  paying  over  of  rents,  etc. ,  and  while,  there- 
fore,  they  do  not  contradict  the  proposition,  they,  notwithstand- 
ing, do  not  sustain  it  as  it  is  broadly  announced:  NevU  v.  Saun^ 
ders,  1  Yem.  415;  Jones  v.  Say  and  Seal,  1  Eq.  Cas.  Abr.  883; 
8  Yin.  Abr.  262;  Lord  Chief  Justice  Holt,  ia  Sauih  v.  JUeine,  1 
Salk.  228;  Gtiffiih  v.  SmUh,  Moore,  753;  Bu8h\.  AUen,  5  Mod. 
63;  and  a  number  of  other  cases  to  the  same  purpose  might  ba 
cited. 

The  intention  of  the  grantor  is  to  prevail  in  cases  like  the 
present,  but  with  this  quaJification,  that  it  must  not  contravene  or 
defeat  the  established  rules  of  construction,  or  in  other  words. 
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the  inteniioB  is  to  be  asoertttiBed  bj  the  legal  roles  of  interpEe- 
tation.  UnlesB,  therefore,  this  deed,  in  aocoidanoe  with  one  of 
thoee  roles,  assignB  to  the  trustee  the  performance  of  some  dutj 
necessary  for  the  enjoyment  of  the  estate  by  the/ane  covert^  the 
legal  estate  would  not  vest  in  the  trustee.  It  would  seem  to 
follow  as  a  necessary  consequence,  from  the  very  nature  of  the 
present  transaction,  that  a  deed  to  a  trustee  for  the  sole  and 
separate  use  of  a  married  woman  would  imply  that  the  trostee's 
aid  was  invoked  and  his  active  services  required  to  support  tilie 
independent  character  of  the  wife.  The  rights  and  powers  of 
married  women  are  ordinarily  merged  in  those  of  their  husband, 
and  whenever  it  becomes  important  to  invest  her  with  sole  and 
independent  powers,  it  becomes  necessary  that  that  character 
should  be  exercised  through  the  medium  of  a  trustee.  It  is  now 
settled,  that  where  bequests  or  conveyances  are  made  to  married 
women  for  their  separate  use,  without  the  nomination  of  trustees, 
the  husbands,  in  equity,  will  be  considered  as  trustees  for  their 
wives,  and  will  be  required  to  comply  with  the  intention  of  the 
donor:  Clancy  on  H.  &  W.  257.  A  separate  estate  in  real 
property  could  not  be  enjoyed  by  a  married  woman,  unless 
through  the  interposition  of  a  trustee,  which  circumstance  of 
itself  would  imply  the  performance  of  some  active  duties  on  his 
part.  Not  so,  however,  with  persons  not  laboring  under  the 
same  disabilities  with  married  women.  In  such  cases  no  inter- 
vening agent  is  necessary  to  enable  them  to  enjoy  the  pro]>erty, 
and  therefore  the  legal  estate  is  vested  in  them  when  it  would 
not  be  in  Sifeme  covert.  Thus,  in  the  case  of  Broughion  v.  Lang* 
ley,  2  Ld.  Baym.  873,  where  lands  were  devised  to  trustees  and 
their  heirs,  to  the  intent  to  permit  A.  to  receive  the  rents  for  his 
life,  etc. ,  it  was  determined  that  this  would  have  been  a  plain  trust 
at  common  law,  and  as  such  executed  by  the  statute.  And  so 
it  would  have  been,  even  if  the  cestui  que  trust  were  a  married 
woman;  provided  the  estate  was  not  limited  to  her  sole  and 
separate  use. 

It  is  true  that  there  are  some  cases  which  have  carried  this 
doctrine  so  far  as  to  embrace  vrithin  its  operation  deeds  and  wills 
conveying  property  to  married  women  for  their  separate  use,  and 
have  declax^  the  estate  to  be  esiecuted  under  the  statute  in  !he 
feme  covert.  The  only  cases  brought  to  our  notice  favoring 
this  doctrine  are  WiUiarM  v.  Waters,  U  Mee.  &  W.  166;  Douglas 
V.  Cmgreve,  1  Beav.  69;  and  South  v.  AUeine,  1  Salk.  258.  In 
the  first  of  those  cases,  Williams  v.  Waters^  it  would  seem  that  a 
different  interpretation  would  have  been  given  to  the  instrument 


Juno^  1868.]  Wabx  u  Bichabuon.  773 


by  a  court  of  chmoeiy,  from  a  xemark  made  by  B6lfe»  B.,  in 
opinion.  He  observed:  "  It  is  said  we  are  to  construe  the  deed 
otherwise,  because  so  the  intention  of  the  parties  will  be  effected; 
but  so  it  may  in  other  ways;  it  will  now,  by  the  interposition  of 
a  court  of  equity."  And  Baron  Parke  says:  **  We  can  not  ool* 
lect  clearly  from  the  words  of  the  deed  that  th^  intended  to 
give  the  trustees  an  active  trust,  to  exclude  the  husband  from 
control,  by  giving  the  estate  to  the  trustees  in  order  to  pay  over 
the  rents  and  profits  to  the  wife."  Thus  this  case  sanctions  the 
principle  that  where  an  active  trust  is  imposed  upon  the  trustee 
he  takes  the  legal  estate.  The  case  of  JDougloB  v.  Congreve  is» 
in  important  particulars,  dissimilar  from  the  case  now  before  us. 
There  the  devise  was  to  the  wife  for  her  life,  for  her  independ* 
ent  use  and  benefit,  followed  by  a  direct  devise  after  her  death 
to  her  husband,  for  his  natural  life,  with  remainder  to  the  use  of 
the  heirs  of  her  body,  etc.  The  court  decided  that  the  strict  rules 
of  construction  were  to  prevail,  because  an  intention  to  the  con- 
trary vTas  not  sufficiently  manifest  on  the  face  of  the  wilL  The 
case  of  South  v.  AUemCy  it  must  be  admitted,  directly  supports 
the  views  of  the  appellee's  counsel.  But  the  authority  of  that 
case  is  greatly  weakened,  if  not  entirely  overthrown,  by  the  fact 
that  Holt,  0.  J.,  dissented  from  the  opinion  of  Bokesl^  and 
Eyre,  JJ.,  and  that  the  opinion  of  the  cbiei  justice  has  been  re- 
peatedly sustained  by  subsequent  decisions  of  the  highest  au- 
thoriiy. 

The  position  assumed  by  the  counsel  for  the  appellee,  that  it 
does  not  necessarily  follow  by  vesting  the  legal  estate  in  the 
wife  that  thereby  you  establish  the  marital  rights  of  the  hus* 
band  in  opposition  to  the  contrary  intention  of  the  grantor,  we 
think  is  not  sustained  by  the  authorities.  In  most  of  the  cases 
it  is  conceded  that  by  executing  the  use  in  the  vrif  e,  the  husband 
acquires  control  over  the  property,  and  that  very  result  is  as- 
signed as  a  reason  why  a  different  construction  should  be  given 
to  the  instrument  in  order  to  effectuate  the  intention  of  the 
grantor.  In  the  case  of  BiLsh  v.  Alien,  6  Mod.  63,  Justice 
Bokesby,  in  reply  to  the  argument  that  the  legal  estate  vested 
in  the  wife,  remarked:  '*  But  then  the  husband  shall  intermeddle 
when  the  devisor  intended  to  exclude  him."  And  in  the  great 
case  upon  this  subject,  ffarton  v.  Harton,  7  T.  B.  652,  Lord 
Kenyon  said  **  that  whether  this  were  a  use  executed  in  the 
trustees  or  not,  must  depend  upon  the  intention  of  the  devisor. 
This  provision  was  made  to  secure  to  a  feme  covert  a  separate 
allowance,  to  e£Eectnate  which  it  was  essentially  necessary  that 
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the  trustees  shotild  take  the  estate  with  the  use  executed,  for 
otherwise  the  husband  would  be  entitled  to  receive  the  profits, 
and  so  defeat  the  object  of  the  devisor."  And  also  in  the  case 
of  WiUiafM  Y.  Waters,  14  Mee.  &  W.  166,  Parke,  B.,  concedes 
that  the  husband  could  not  be  excluded  if  the  l^gal  estate  vested 
in  the  wife. 

In  the  consideration  of  this  case  it  would  be  difficult  for  us 
to  refer  to  the  numerous  cases  which  relate  to  the  subject,  much 
more  to  attempt  to  reconcile  them  with  each  other.  That  there 
is  some  conflict  of  opinion  upon  the  subject  can  not  be  denied. 
The  later  and  more  modem  decisions,  howeyer,  seem  to  favor  a 
more  liberal  construction  of  deeds  and  wills  in  order  to  reach 
the  real  intention  of  their  makers,  and  therefore  in  all  cases 
where  an  estate  is  devised  or  conveyed  to  trustees  for  the  sepa- 
rate use  for  a  married  woman  and  her  heirs,  this  court  will  if 
possible  BO  construe  the  instrument  as  to  vest  the  legal  estate 
in  the  trustees,  because  such  a  construction  will  best  effectuate 
the  intention  of  the  donor.  We  think  this  condnaion  would 
follow  from  the  general  principles  which  we  have  endeavored  to 
maintain  in  this  opinion,  and  is  warranted  by  a  current  of  de- 
cisions of  the  highest  weight  and  authority.  The  case  of  HarUm 
▼.  Harton,  7  T.  B.  652,  fully  sustains  our  views,  and  no  hi^er 
authority  can  be  invoked  on  any  subject  than  that  of  Lord 
Kenyon.  Clancy  on  Husband  and  Wife,  256,  broadly  maintains 
the  very  proposition  for  which  we  are  contending.  He  says: 
''Where  lands  are  devised  in  trust,  as  to  the  rents  and  profits, 
for  the  sole  and  separate  use  of  a  married  woman,  it  is  immate- 
rial whether  the  trust  be  declared  to  be  '  to  pay  the  rents  and 
profits  to  her'  or  *  to  permit  her  to  receive  the  rents  and  profits,' 
as  in  either  case  it  would  be  held  that  the  use  was  not  executed." 
In  addition  to  the  cases  we  have  already  cited,  we  refer  to  Hauh 
IcinsT.  Luscombe,  2  Swans.  891;  Ayer  v.  Ayer,  16  Pick.  327; 
FranciacuB  v.  Beigart,  4  Watts,  109;  The  EKheaior  of  8L  Philip's 
and  8i.  Michaere  v.  Smiih,  4  McCord,  452.  The  cases  in  Picker- 
ing and  McCord  are  in  all  respects  like  the  case  we  are  now 
considering,  and  fully  sustain  the  conclusions  to  which  we  have 
come.  In  both  those  cases  the  question  grew  out  of  a  deed, 
and  very  similar  to  the  one  now  before  us.  In  each,  the  only 
duty  imposed  upon  the  trustee  was  to  hold  the  estate  for  the 
sole  and  separate  use  of  the  wife,  and  it  was  held  in  both  casea 
that,  because  a  separate  provision  was  intended  to  be  made  for 
the  wife,  it  was  sufficient  to  prevent  the  execution  of  the  estat« 
in  her.    In  the  case  of  Ayer  v.  Ayer  the  court  has  gone  quite  al 
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length  into  the  sabject,  and  reyiewed  many  of  the  leading  oases 
relating  to  it. 

It  has  been  urged  that  more  strictness  is  required  in  constru- 
iug  deeds  than  wills,  and  that  as  this  is  a  deed,  the  technical 
rules  of  construction  should  apply  with  unbending  force.  To 
this  proposition  we  do  not  assent.  Cruise,  toI.  1,  p.  459,  says 
that  the  same  mode  of  construction  is  adopted  in  cases  of  deeds 
as  in  cases  of  devises,  in  questions  like  the  present;  and  the 
same  rule  is  recognized  in  Ayer  t.  Ayer,  16  Pick.  330. 

The  case  of  MaUhews  y.  Ward,  10  Gill  &  J.  443,  has  been 
pressed  upon  us  as  a  controlling  authority  in  support  of  the 
proposition  that  the  present  deed  should  be  treated  as  a  deed  of 
bargain  and  sale.  In  this  respect  we  do  not  concur  with  the 
appellee's  counsel.  That  case  has  no  especial  bearing  upon  the 
one  we  are  now  considering,  except  it  be  to  establish  the  gen- 
.end  proposition  that  deeds  of  bargain  and  sale  have  nearly 
superseded  all  other  modes  of  conveyance  for  passing  real  estate 
in  Maryland,  and  the  other  more  important  and  pertinent  prin- 
ciple to  the  present  controversy,  that  our  courts,  in  constru- 
ing deeds,  will  e£Eectuate,  as  far  as  possible,  the  intention 
of  the  grantor.  Archer,  J.,  who  delivered  the  opinion  in 
Matthews  v.  Ward,  admits  expressly  that  the  deed  in  that  case 
might  be  construed  to  be  a  feoffment,  if  the  intention  of  the 
grantor  would  warrant  such  a  construction,  and  it  is  declared  to 
be  a  deed  of  bargain  and  sale,  because  such  a  view  comports 
with  what  was  supposed  to  be  the  intention  of  the  grantor. 
AVhenever  a  conveyance  may  take  e£Eect,  either  at  common  law 
or  under  the  statute  of  uses,  it  shall  oparate  at  the  common  law, 
unless  the  intention  of  the  parties  appears  to  the  contrary:  2 
Saund.  on  Uses  and  Trusts,  50. 

We  are  of  opinion,  therefore,  that  the  present  deed  creates  but 
a  mere  equitable  life  estate  in  Mrs.  Richardson;  and  that  it  ex- 
ecutes the  legal  estate  in  her  heirs. 

The  next  question  which  we  are  called  upon  to  consider,  no 
less  important  than  the  first,  is  the  nature  and  effect  of  the  de- 
cree passed  on  the  twenty-sixth  of  May,  1847,  by  Baltimore 
county  court,  upon  the  bill  and  answer. 

A  further  statement  of  the  facts  of  the  case  here  becomes 
necessary.  The  answer  of  the  defendants  to  the  bill  of  com- 
plaint admits  all  the  preliminary  facts  stated  in  the  bill  as  to  the 
death  of  the  parties,  the  granting  of  letters  testamentary  and  of 
administration,  etc.  The  answer  then  proceeds  to  admit  tha': 
the  complainant  has  filed  two  accounts  as  stated  in  the  bill  and 
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that  ii  appears  that  the  estate  of  Elisa  is  indebted  to  the 
of  Robert,  her  husband,  in  the  sum  of  four  hundred  and  ninely- 
siz  dollars  and  ninety-two  oenta;  but  that  having  no  knowledge 
of  the  debt  of  three  hundred  andfortj-fiye  dollars,  alleged  to  be 
due  the  complainant,  the  defendants  neither  admit  nor  denj  the 
same.  The  answer  denied  the  liability  of  the  real  estate  to  be 
sold  for  Mrs.  Bichardson's  debts.  The  answer  concludes  by 
stating  that  the  real  estate  is  not  susceptible  of  division,  and 
assents  to  its  being  sold  under  a  decree,  and  that  the  proceeds 
should  be  brought  into  court  to  be  distributed  according  to  the 
respective  titles  of  the  parUes.  Ui>on  the  filing  of  this  answer, 
it  was  agreed  between  the  parties  that  the  cause  should  be  sub- 
mitted upon  bill  and  answer  without  argument.  Thereupon, 
on  the  twenty-sixth  of  May,  1847,  a  decree  was  regularly  passed 
ordering  a  sale  of  the  property  by  trustees,  and  that  the  money 
should  be  brought  into  court  to  be  distributed  under  its  direc- 
tion. In  due  course  the  property  was  sold,  and  the  sale  re- 
ported for  ratification,  and  by  agreement  of  the  parties  was 
accordingly  ratified  on  the  twelfth  of  October,  1847.  Subse- 
queutly  the  auditor  stated  an  account  distributing  the  proceeds 
of  tbe  property  among  the  creditors  of  Mrs.  Richardson.  To 
this  account  the  defendant  filed  exceptions  on  the  thirtieth  of 
March,  1848,  based  mainly  on  the  ground  that  the  property  was 
not  liable  for  Mrs.  Richardson's  debts,  and  that  the  item  in  the 
account  for  the  two  negro  women  was  improperly  allowed  the 
complainant.  These  exceptions  were  overruled  and  the  auditor^s 
account  finally  ratified.  From  the  order  overruling  the  excep- 
tions and  ratifying  the  account  the  present  appeal  was  taken. 

From  what  we  have  already  said,  it  will  be  seen  that  unless 
the  appellants  are  precluded  by  the  decree  of  May,  1847,  from 
presenting  the  question  of  title  upon  the  present  appeal,  the 
real  estate  in  dispute  is  not  liable  to  be  sold  for  the  payment  of 
Mrs.  Richardson's  debts.  We  are  then  to  oozisider  whether  that 
decree  was  in  the  nature  of  a  final  decree,  or  whether  it  vras, 
under  the  circumstances  of  this  case,  in  the  nature  of  an  inters 
locutory  or  conditional  order. 

The  act  of  1830,  c.  186,  deprived  the  party  aggrieved  of  hit 
right  to  an  appeal  from  any  decree  or  order,  unless  ithe  a  final 
decree,  or  order  in  the  nature  of  a  final  decree;  and  although 
the  right  to  an  immediate  appeal  is  restored  by  the  act  of  1841, 
o,  U,  it  has  been  adjudged  that  the  partjy  is  at  liberty  to  waive 
this  ri^t»  and,  on  an  appeal  from  the  final  daoree  or  order, 
may  allege  error  in  all  previous  interloontoiy  ordeiB  p— led  in 
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the  progress  of  ihe  cause:  Dugan  v.  (Ti^fipSy  8  Gill,  138  [43  Anu 
Deo.  806].  If  this  decree  be  therefore  not  a  final  decree,  it  is 
subject  to  xeriew  on  the  present  appeal,  unless  the  right  has 
been  lost  by  some  act  of  the  party.  In  some  cases  it  becomes  a 
very  difficult  question  to  determine 'what  is  or  what  is  not  a  final 
decree.  It  would  seem  that  an  order  or  decree  finally  settling 
any  diq;>uted  right  or  interest  of  the  parties  would  be  a  final 
decree,  and  as  such  would  warrant  an  appeal:  Eagthorp  v.  J?ooib, 
I  OiU  &  J.  309.  The  act  of  1830,  it  is  true,  expressly  enumer- 
ates among  the  decrees  which  are  not  to  be  regarded  as  final 
those  for  the  sale  of  real  estate,  but  it  can  not  be  supposed  that 
that  act  intended  to  embrace  a  case  where  the  liabilify  of  the 
property  to  be  sold  was  the  Texy  question  to  be  determined  by 
the  court;  and  were  it  not  for  the  peculiar  circumstances  of  this 
ease,  it  vould  hardly  be  seriously  contended  that  if  the  issue 
had  been  made  upon  the  question  of  title  and  decided  upon 
(hat  question,  the  decree  would  not  have  been  final  upon  that 
point  as  to  all  parties.  The  cases  cited  by  the  appellants' 
counsel  do  not  determine  a  decree  like  the  present  to  be  a  mere 
interlocutory  order,  and  the  language  of  Judge  Martin,  in  Dur 
gan  t.  QiUings^  supra^  is  but  a  mere  repetition  of  that  of  the  act 
of  1880,  and  determines  nothing  in  the  present  case. 

If  the  present  controyersy  related  to  the  rights  of  the  pur- 
diaser  under  the  decree  in  question,  there  could  be  no  doubt  it 
would  be  regarded  as  a  decree  sufficient  to  pass  to  him  a  good 
title  against  the  parties  to  the  proceedings.  But  the  present 
case  does  not  seek  to  a£fect  the  title  under  this  decree.  It  is  a 
controversy  among  the  parties  claiming  the  proceeds  of  the  sale, 
and  not  the  properly  itself.  It  would  seem  that  it  was  the  in- 
tention of  the  parties  to  these  proceedings  to  reserve  or  pos^ 
pone  the  settlement  of  their  respective  claims  to  the  property 
until  the  proceeda  of  sale  were  brought  into  court  to  be  distrib- 
uted under  its  direction;  and  we  think  that  it  is  equally  dear 
that  the  court  was  but  carrying  out  that  intentions  or  quaai 
agreement,  when  it  passed  the  decree  for  the  sale  in  the  first  in* 
stance.  The  court  pass  the  decree  for  the  sale  without  com- 
ment or  opinion;  but  when  called  upon  to  settle  the  rights  of 
the  paruea  to  the  fund  arising-  from  the  sale,  the  same  judge 
who  passed  the  first  decree  files  his  opinion  at  length,  thereby 
clearly  showing  that,  for  the  first  time,  he  r^iards  the  question 
of  titte  as  presented  to  his  consideration. 

We  fulfy  concur  with  the  kamed  counsel  for  the  appellee, 
that  decrees  and  judgments  should  not  be  dealt  lightly  with,  or 
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easily  disturbed  when  rights  have  been  settted  by  them.  Bat 
we  do  not  regard  this  case  as  coming  under  this  general  role. 
The  parties  to  these  proceedings  can  not  be  prejudiced  by  the 
news  we  have  expressed.  If  the  appellants'  view  be  correct, 
the  final  adjudication  of  the  case  is  only  postponed  for  the  ac- 
tion of  the  court  upon  the  auditor's  account,  where  both  par- 
ties haye  an  opportunity  fully  to  be  heard.  If,  on  the  otiber 
hand,  that  final  adjudication  is  to  be  taken  as  having  been  made^ 
as  is  contended  by  the  appellee,  when  the  sale  was  ordered,  it 
will  be  readily  seen  that  one  of  the  parties,  at  least,  has  had  his 
rights  passed  upon  without  an  opportunity,  through  mistake,  of 
being  heard. 

It  is  by  no  means  an  uncommon  practice  for  courts  of  equity 
to  pass  decrees  reserving  the  equities  of  the  parties  for  some 
future  decree  of  the  court.  And  although  this  was  not  done  in 
the  present  instance  in  express  terms,  yet  we  have  no  difficulty 
in  coming  to  the  conclusion  that  such  was  the  design  of  both 
the  court  and  the  parties  when  the  decree  for  the  sale  was  passed. 
Under  such  circumstances,  this  court  could  not  treat  that  decree 
as  so  far  final  and  conclusive  upon  the  parties  as  to  preclude 
upon  the  present  appeal  the  consideration  of  the  question  of 
title.  We  consider  one  of  the  very  conditions  upon  which  that 
decree  was  assented  to  was  that  the  question  of  title  should  be 
postponed  till  the  fund  aiising  from  the  sale  was  to  be  distrib- 
uted. Such  an  arrangement  seems  to  have  been  the  result  of  a 
family  understanding,  for  the  settlement  of  this  estate,  and  if, 
in  carrying  out  that  arrangement,  one  or  the  other  of  the  parties 
has  gained  a  technical  legal  advantage  which  was  not  anticipated 
or  provided  for,  this  court  will,  if  possible,  defeat  such  result 
and  effectuate  the  intention  of  the  parties.  This  would  have 
been  a  totaUy  different  case  if  this  decree  had  been  the  result 
of  a  litigious  instead  of  an  amicable  proceeding,  prosecuted  ao- 
cording  to  the  strict  rules  of  pleading  and  evidence.  The 
parties  would  then  have  been  held  strictly  to  all  the  l^gal  con- 
sequences of  such  a  decree,  and  so  they  will  now,  so  far  as  the 
rights  of  third  parties  not  privy  to  the  agreement  may  be 
affected  by  the  present  decree. 

These  principles,  we  think,  are  sustained  by  the  case  of  Glenn 
V.  Hebb,  12  Oill  &  J.  271.  In  that  instance,  by  the  agreement 
of  the  parties,  the  case  was  to  be  submitted  to  the  chancellor  on 
bill,  answer,  and  general  replication,  to  determine  whether 
there  should  be  a  decree  to  account.  In  fact,  no  replication  was 
filed.    Were  the  parties  held  strictly  to  the  consequimoe  of  a 
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sabmission  on  bill  and  answer  alone*  as  under  other  ciiomn* 
stances  they  would  haye  been  ?  No.  Judge  Archer,  who  de- 
livered the  court's  opinion,  says:  **  We  must,  as  we  apprehend, 
however,  consider  the  case  as  if  a  replication  had  been  in  fact 
filed,  for  the  agreement  indicates  that  the  ease  was  to  be  heard 
by  the  chancellor  upon  bill,  answer,  and  replication.  Such  was 
the  clear  understanding  of  the  parties,  and  we  can  not,  without 
injustice,  consider  the  answer  as  not  replied  to." 

We  mention  this  case  to  show  that  under  certain  circum- 
stances this  court  will  modify  the  rigid  rules  of  practice,  and 
temper  the  harsh  consequences  of  decrees  to  promote  the  ends 
of  justice  and  e£Eectuate  the  intention  of  parties. 

It  has  been  argued  that  the  supposed  agreement  upon  which 
the  decree  was  based  has  virtually  converted  a  proceeding  under 
a  creditor's  bill  into  one  for  a  sale  for  distribution,  and  that  a 
court  of  chancery  has  no  such  power  to  convert  the  one  proceed- 
ing into  the  other,  nor  to  blend  the  two  together>that  therefore 
the  attempt  to  do  so  is  irregular  and  void.  We  do  not  deem  it 
necessary  to  say  whether  this  has  been  done  or  not  in  this  case. 
But  if  admitted,  the  question  before  us  is  not  whether  a  cred- 
itor's bill  and  a  bill  for  distribution  among  heirs  can  be  united 
in  the  same  proceeding,  or  whether  the  one  can  be  converted 
into  the  other;  but  the  question  is,  whether,  after  either  has 
been  done  in  the  court  below  by  the  assent  and  agreement  of 
the  parties,  advantage  can  be  taken  of  the  irregularity,  if  such  it 
be,  in  this  court  upon  appeal.    We  think  it  can  not  be. 

The  bill  on  its  face  is  a  creditor's  bill.  It  sets  forth  such 
facts  as,  if  admitted  or  proved,  would  have  entitled  the  com- 
plainant to  a  decree.  The  answer  denied  several  important 
allegations,  and  fails  to  admit  others.  In  conclusion,  the  an- 
swer states  that  they,  the  respondents,  believe  that  the  property 
is  not  susceptible  of  equal  division,  and  agree  that  it  should  be 
sold  by  decree,  and  the  proceeds  brought  into  court,  to  be  dis- 
tributed according  to  the  respective  rights  of  the  parties.  No 
replication  was  put  in,  and  no  proof  offered.  It  was  then 
agreed  that  the  cause  should  "  be  submitted  on  bill  and  answer, 
without  argument,  for  decree."  Thus  the  answer  is  to  be  taken 
as  true,  as  it  was  not  put  in  issue  by  a  replication.  It  is  there- 
fore manifest  that  no  decree  could  be  passed  except  upon  the 
agreement  in  the  answer,  consenting  to  a  sale;  and  in  assenting 
to  the  decree  the  complainant  took  it  upon  the  conditions  an- 
nexed to  it  by  the  defendants,  namely,  that  it  should  be  a  de- 
crae  for  a  sale,  reserving  for  adjustment  and  decision  the  distri- 
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bution  of  the  proceeds  until  they  should  be  brought  into  eourt, 
and  then  ^*  to  abide  the  decision  of  the  court  as  to  a  distribution 
thereof  (in  like  manner  as  if  said  property  remained  unsold), 
upon  the  respectiye  titles  of  the  parties  olaiming  an  interest 
therein."  Thus  it  is  perfectly  manifest,  as  has  already  been 
obserred,  the  parties  intended  the  decree  to  conclude  no  rights, 
further  than  to  effect  a  sale  of  the  property,  and  to  pass  the  title 
out  of  themselves,  and  that  afterwards  the  proceeds  should  be 
brought  into  court,  to  be  distributed  according  to  the  rules  of 
equiiy.  The  decree,  accordingly,  simply  directs  a  sale,  and  the 
proceeds  to  be  brought  into  court.  It  does  not,  in  accordance 
with  the  usual  form  under  a  creditor's  bill,  direct  the  land,  or 
80  much  thereof  as  may  be  necessary,  to  be  sold  for  the  payment 
of  the  debts  of  the  deceased. 

When  the  proceeds  are  brought  into  court,  and  the  auditor 
states  an  account  allowing  the  claims  of  the  creditors,  excep- 
tions are  filed^tnd  argued,  and  the  court  decide  upon  them  pre- 
eisely  as  if  the  rights  of  all  parties  to  the  fund  were  reserved 
for  adjudication  at  that  time,  and  not  as  though  the  decree  bad 
conclusively  established  the  claim  of  the  compainant  and  the 
liability  of  the  property,  as  is  now  contended.  We  consider 
the  agreement  assenting  to  the  decree  upon  the  terms  men- 
tioned as  dispensing  with  the  proof  necessary  to  support  the 
bill  of  the  creditor,  and  as  authorizing  a  sale  under  that  bUl, 
but  expressly  reserving  the  equities  of  the  parties.  It  is  noia 
case  of  consent  giving  jurisdiction.  The  bill  states  &ctB  which 
give  jurisdiction,  and  the  agreement  but  dispenses  with  proof 
and  matter  of  form,  and  submits  to  such  a  decree  as  was  clearly 
within  the  power  of  the  court  to  pass  without  an  agreement 
upon  proper  averments  and  proof.  There  can  be  no  doubt 
but  that  the  agreemoit  can  have  the  effect  to  suspend  or  take 
away  that  conclusive  character,  which  in  ordinary  cases  would 
attach  to  the  decree.  It  is  simply  taking  a  decree  upon  terms 
proposed  by  the  defendants  and  accepted  by  the  complainant; 
and  can  it  be  seriously  contended  that  a  court  of  equity  will 
not  give  efficacy  to  those  terms? 

The  questions  arising  upon  the  present  appeal  are  as  anomar 
lous  as  they  are  numerous  and  intricate.  The  conclusions  to 
which  we  have  arrived  render  the  consideration  of  many  of  thoea 
questions  unnecessary.  We  have  endeavoved  to  promote  as  far 
as  possible  the  justice  of  the  caae,  and  to  carry  into  eflkct  the 
manifest  design  of  the  parties,  without,  at  the  same  time,  vio- 
any  of  the  estaUished  rules  of  eqnitjpaBaetioew  The  case* 
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It  must  be  conceded,  is  mti  generis^  and  we  ezpeet  never  to  look 
npon  its  like  again. 

Under  the  circumstances  enumerated,  and  for  the  reasons 
assigned,  we  are  of  opinion,  and  so  decide,  that  the  rights  of 
the  several  parties  to  the  fund  arising  from  the  real  estate  are 
open  for  adjudication  upon  the  present  apx)eal. 

The  result  of  our  deliberations  upon  the  whole  case  is,  that 
the  creditors  of  Mrs.  Bichardson  have  no  claim  upon  this  real 
estate,  and  that  the  auditor  has*  erroneously  stated  the  account 
allowing  those  claims.  We  will  sign  a  decree  reversing  the 
decree  of  Baltimore  county  court,  and  remanding  the  cause, 
with  instructions  to  the  auditor  to  state  an  account,  distributing 
the  proceeds  of  sale  among  the  children  or  heirs  of  Mrs.  Rich- 
ardson, and  not  among  her  creditors,  subject,  however,  to  any 
claims  which  may  be  established  against  either  of  said  heirs. 

Decree  reversed  and  cause  remanded.  The  costs  in  both 
courts  to  be  paid  out  of  the  proceeds  of  sale. 


Bulb  in  Shxllkt'h  Cass,  wusn  and  wheius  Opskatxs:  See  Kay  ▼.  C<m- 
nor,  49  Am.  Dec.  690,  and  note;  Myera  ▼.  Anderson,  4!J  Id.  537;  HUeman  v. 
Bauda/ugh,  53  Id.  474  and  notes.  The  rule  in  SheUey*8  Ccue,  with  its  modi- 
ficatioDB,  prevails  as  a  part  of  the  system  of  Maryland  real  law:  Simpers  v. 
Simpers,  15  Md.  186,  citing  the  principal  case,  and  also  quoting  therefrom 
(p.  188),  in  regard  to  the  use  of  the  word  "heirs,"  and  in  regard  to  the  sup- 
posed intention  of  the  donor.  The  principal  case  was  cited  in  FuUon  v.  Har- 
man,  44  Md.  264,  as  establishing  that  when  the  word  ** heirs"  is  taken  as  a  word 
of  limitation,  it  is  collective,  and  signifies  all  the  descendants  in  all  genera- 
tions; but  when  it  is  taken  as  a  word  of  purchase,  it  may  denote  particular 
persons  answering  the  description  at  a  particular  time,  and  in  a  special  sense, 
according  to  circumstances;  and  see  also  the  principal  case  referred  to  on  this 
point  in  Torrance  v.  Torrance,  4  Id.  24.  The  principal  case  has  been  fre- 
quently cited  and  followed  on  the  proposition  that  the  rule  does  not  apply 
where  the  ancestor  takes  an  equitable  estate,  and  the  heirs  a  legal  estate: 
Oriffith  v.  Plummer,  32  Id.  77;  Broume  v.  Trustees  of  ike  Meth,  Epis,  Church, 
87  Id.  121;  i^hreve  v.  Shreve,  43  Id.  394;  and  see  Torramce  v.  Torrance,  4  Id. 
24. 

Use,  when  Executed:  See  Moore  v.  ShuUz,  53  Am.  Deo.  446,  and  note, 
where  the  prior  cases  are  collected. 

Effect  of  Statute  of  Uses:  See  Chapman  v.  Olaaseil,  48  Am.  Deo.  41. 

Tbust,  What  is:  See  Commissioners  qf  the  Sinking  Fund  ▼.  WaUoer,  38 
Am.  Dec.  433. 

Legal  Title,  when  Vests  in  Tbustbs:  Morton  v.  Barrett,  39  Am.  Dec. 
675.  The  legal  estate  conveyed  in  trust  must  be  commensurate  with  the 
trust:  Oould  v.  Laanib,  45  Id.  187,  and  the  word  "  heirs  "  is  not  necessary  to 
create  an  estate  in  fee  in  trustees  when  such  an  estate  is  dearly  essential  to 
the  purposes  of  the  trust:  Cliamberlain  v.  Thompson,  26  Id.  390;  Oould  ▼. 
Lamb,  suprtu  The  principal  case  was  cited  in  Leonardos  Lessee  v.  Diamond, 
81  Md.  541,  to  the  point  that  a  conveyance  of  property  to  a  grantee  and  his 
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hvirv,  in  Inwl  for  the  MpMrate  nm  of  the  grantor  for  life,  then  on  other  tmstii 
f  csted  the  whole  estate  in  the  grantee  and  oooetitated  the  estates  of  the  renliut 
que  tru8i  mere  equitable  interests  or  chancery  tmsts;  and  also  in  Loelx  v. 
Barbour,  62  Ind«  584,  to  the  point  that  a  distinction  is  made  where  the  direo- 
tiou  is  to  permit  another  to  receive  the  rents  and  profits,  and  whete  he  is 
directed  to  pay  them  over,  the  tnistee  taking  the  legal  title  in  the  latter  oaee, 
and  in  the  fonner  case  the  legal  estate  vesting  in  the  person  who  is  to  reoeive 
the  rents  and  profits. 

Trust  Fastefid  to  Holdxr  of  Lboal  Ebtatb  by  a  gift  or  giant  of 
property  to  be  applied  to  a  certain  nse  or  purpose:  Mmry  ▼.  MkikaA^  18  Md. 
241;  i/icAoe/ V.  if ory,  26  Id.  260;  JJowftiiu  ▼.  Olftfl^imath  86  Id.  94,  aU  citing 

the  principal  case. 

Tkubtu  of  Marbikd  WoMAH'ii  Skpabatb  Pbopbrtt,  whether  neoessaiyt 
See  Cartfia  v,  Lee^  22  Am.  Dec.  350;  MeKemum  ▼.  PkUl^  87  Id.  438,  and 
note. 

HuRBAND,  WBBV  WiFi's  Trusrb:  See  Bodkin  ▼.  CSpfes,  SO  Am.  Deo.  67; 
Jarhton  V.  AfeAlOep,  40  Id.  620;  TVmmmI  ▼.  Sitme^,  44  Id.  213;  and  sa  to 
Ilia  appointment  as  her  trustee,  see  BoyHa  v.  CS/ifet,  mtpra;  Bobmaom  ▼.  £^rs 
qf  Dart,  31  Id.  509. 

IXTB.NTION  OP  Gkaatob  IN  CoNSTBCiNo  Dbbd:  See  Jockmm  v.  Jfyere,  3 
Am.  Dca  504;  Budd  ▼.  Brooht^  43  Id.  321. 

l*Ksviov8  Orders  in  Catob  Rbvuwbd  ok  Appeal  from  Pivai«Oriibri 
aarfon  v.  HigginM,  41  Md.  646,  citing  the  principal 
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AMtnoKFRATOB  AHD  BzBOUTOB,  deed  oi.  covenanti  in,  eflboi  of,  M 

deed  of,  form  of,  generally,  66. 

deed  of,  form  of  signing,  56. 

deed  of,  form  of,  under  statates  requiring  order  of  nle  to  be  Mt  fOik  &k 

deed  of,  miinnecitals  do  not  avoid,  57. 

deed  of,  mistake  in  reciting  order  of  tale,  66. 

deed  of,  recitals  in,  effect  of,  as  evidence,  68. 

deed  of,  when  person  making  the  sale  has  died,  68. 

deed  of,  without  order  of  sale,  66. 
Aftiliatiox,  bastardy  sots,  complaint  under,  sufficJenoy  o^  814 

bastardy  acts,  who  may  be  chargeable  under,  213. 

bastardy  acts,  who  may  complain  under,  213. 

defined,  210. 

discharge  by  justice  of  peace,  effect  of,  as  a  bar,  222. 

evidence  in  proceedings  for,  216. 

evidence  in  proceedings  for,  misoellanoous  questions^  22Ql 

evid^ce  in  proceedings  for,  preponderance,  216. 

evidence  of  general  character  of  complainant,  216. 

evidence  of  intercourse  of  complainant  with  other  meot  217. 

evidence  of  resemblance  of  child  to  defendant,  216. 

evidence  of  rumor  or  reputation  as  to  paternity,  216. 

•videnoe  of  statements  to  corroborate  or  impeach,  210. 

maiDtenance  of  child,  amount  allowed,  221. 

presumption  that  child  bom  in  wedlock  is  legitimate,  211. 

prooeedings  in,  are  statutory,  210. 

prooeedings  in,  on  death  of  complainant  or  delaiidanti  220i 

prooeedings  in,  on  death  of  child,  221. 

proceedings  in,  on  marrisge  of  complainant,  221. 

proceedings,  right  to  oompromise,  222. 

rebutting  presumption  that  child  is  legitimate,  211. 

statutory  proceedings  for,  212. 

witness  in  prooeedings  for,  competency  of  defendant,  2101. 

witness  in  proceedings  for,  competency  of  mother,  216. 
AFfiNiTT,  computation  of  degrees  of,  by  canon  law,  294. 

computation  of  degrees  of,  by  civil  law,  294. 

defined,  293 
Abbitbation,  effect  of  revocation  of  submission  to,  S62» 

effect  of  submission  to,  after  appeal,  362. 

effect  of  submission  to,  as  bar  to  an  action,  883. 
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ABBiTBATioVy  effbotof  ralmiinion  to,  m  dJaehaigtt  of  pendiagMlioat  18L 

tpmifio  perfonnanoe  of  agreemant  to  mbiiiit  to,  884b 

■abmiMion  to,  does  not  oust  court  of  Jnriadiotioii,  98iL 
Abuonmimt  in  equity  of  gnntor's  right  to  avoid  a  daad,  4AQ  4SL 

in  equity  of  mare  litigiona  rights  449l 

of  intnranca,  747-75S. 

mle  of,  in  eqaiiy,  449. 
AwABD,  vacating,  for  error  oC  law  or  fut^  Mi% 

vacating,  in  equity,  817. 

void  in  part,  wlien  void  in  ioio,  817* 

Bactabds,  adoption  of,  by  putative  laliMr«  SOt. 

oommon-law  treatment  o^  268» 

conflict  of  lawa  reepeoting,  261. 

custody  of,  who  entitled  to,  268i 

father,  agreement  of,  to  anpport^  260l 

father  of,  whether  bound  to  rapport,  289. 

kabeaa  corpus  for  poeseadon  of,  250. 

inheritance  by  brothen  or  eistera  of^  264b 

inheritanoe,  miaoellaaeoua  questiooa  ooocendm^  ^^ 

inheritance,  right  of,  from  or  througli,  20it 

inheritance,  rights  of,  261,  263. 

^gitimizing  by  marriage  of  paxenti,  261. 

maintenance  of,  who  bound  for,  259. 

mother,  right  of  inheritanoe  through,  26S» 

rights  of,  at  common  law,  258. 

rights  of,  by  inheritance,  261-264. 
lUaTABBT  AoiB,  amount  allowed  to  maintain  ohikiy  VL 

complaint  under,  sufficiency  of,  214. 

compromise  of  proceedings  under,  222. 

evidence  in  proceedings  under,  216>220. 

proceedings  under,  are  civil,  not  criminal«  210. 

proceedings  under,  place  where  may  be  bnmghti  flIBb 

who  may  be  chargeable  under,  213. 

who  may  complain  under,  213. 
BoirDB  taken  without  authority,  when  deemed  void,  888w 

GASBixBfi,  duty  of,  to  notify  consignee  of  arrival  oC  goodi^  84. 

liability  of,  for  baggage,  87. 

liability  of,  beyond  limit  of  his  route,  84. 

restriction  of  duty  of,  83. 

restriction  of  liability  of,  84. 

usage,  effect  of,  with  respect  to  duty  of  delivefy,  BtL 
Child,  evidence' to  prove  illegitimacy,  211. 

presumption  of  legitimacy,  211,  459. 

presumption  of  legitimacy,  rebutting,  211. 
See  Affiliation;  Bastabds; 
Choses  in  Action,  where  taxable,  527-530. 
CoNaANOUiNiTT,  defined,  293. 

collateral,  defined,  293. 

degrees  of,  computing  by  civil  law,  294. 

degrees  of,  computing  by  canon  law,  294b 
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OmraAiraimmr,  lineal,  defined,  298. 

COHTRAOTOB,  liability  of  emplojar  for  Mt  «r  iM^gkwl  oC  IR. 

Dbkd,  deliveiy  of»  when  preanmed  or  inferred,  44S> 
of  adminiatrator,  gaardian,  eto.,  form  of,  05-58* 
regiafcry  of  deed  not  entitled  to  leoord,  441. 

Dbtinitiom  of  affiliation  or  filiation,  210L 

of  affinity,  2d3. 

of  collateral  oonsangmnity,  293. 

of  continuing  guaranty,  618. 

of  ooneanguinity,  293. 

of  dormant  partner,  147. 

of  lineal  consanguinity,  £98. 
Dkliyxrt  of  article  manufactured  to  order,  what  anflldiwV  644* 
DoMiGiLi,  change  of,  what  essential  to,  532. 

is  presumed  to  continue  till  a  new  one  is  aoqniredt  588L 

Emiivbnt  Domain,  streets,  taking  land  in,  898. 
Equitt,  assignment  of  chosea  in  action,  449. 

assignment  of  right  to  vacate  deed  er  rBlaaia»  449  451, 
Bbtofpil  by  misrepresentations,  878. 
BviDXNGE,  copy  of  record  of  deed  not  sntitiBd  lo  iMQid,  441* 

declarations  of  third  persona,  328L 

in  proosediags  for  affiliation  or  nnder  baatedy  Mli^  91i-flBL 

of  fraud,  express,  not  required,  342. 

of  marriage  on  indictment  for  bigamy,  418» 

to  prove  legitimacy  or  illegitiwacy  ol  ahiUU  211f  IttL 
BziomoN,  alias,  442. 

extent  under,  for  illegal  fees,  092. 

failure  to  appnuse  property  taken  under«  508L 

tested  after  defendant's  death,  658. 
BzsounoN  Salb,  irregularities  do  not  avoid,  584. 

Filiation.    See  Affiliation. 

GuARANTT,  acceptance,  notice  o(  nqpand^  818* 

continuing,  defined,  618. 

Hub  caa  not  be  disinharitod  witkMt  dervisa  to  aao(tlMr»  Ml. 

Husband  and  Wm,  prssomptioa  thalpvoper^baloagitoth»«oaHnily»  ilk 

Indiotu BNT,  allegation  of  tipie  in,  418. 
Indobsbb  before  delivery,  liability  of,  359. 
Infant  baUee,  liability  of,  for  conversion,  88. 

special  laws  for  sale  of  property  of,  518. 
Injunction  to  restrain  collection  of  tax,  855^  868. 
Inbubangb,  assignment  of,  after  loss  has  oooarrad,  748L 

assignment  of,  by  benefidariea,  7S2^ 

assignment  of,  by  whom  may  bo  mada,  751« 

assignment  of,  consent  of  insurers,  when  required^  748* 

assignment  of,  condition  in  policy  restrictiiig,  748L 

assignment  of,  difference  between,  and  direotioB  to  paj  li  «mi 

assignment  of,  equity  recogniisB,  747. 

assignment  of,  form  of,  760. 

Am.  dbo.  toim  lti— n 
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InuBAiiOB,  aMlgnmait  of  life  insnniioet  740. 
Mrignmmt  of  marine  iiMiumaoe,  748»  748, 
eerignmimt  of,  mode  of,  750i 
■Mignment  of,  not  reoogniied  at  common  law»  717» 
Miignment  of,  atatatea  aathorising,  747. 
aaaignment  of,  to  whom  may  be  made,  751* 
aaaignment  of,  what  oonatitatea,  758. 


JvDOMXiiT,  oondnaveneaa  againat  bail,  90. 
whether  a  contract,  656. 

Makitvagtitkbd  Abticlb,  acceptance  of,  from  what  fntered.  Ml, 

belonga  to  owner  of  principal  materiala,  642. 

debvery,  what  reqairite  to  veat  title  io  the  penoo  ordering  641. 

deliveiy,  what  anfficient  to  emible  manafaotnrar  to  reoofet  pfioa^  646w 

orderer  may,  return  if  not  aatiBfaotory,  644. 

payment  in  advance  doea  not  veat  title,  643. 

price,  payment  of^  effect  on  title,  643-645. 

price,  when  becomes  due  and  collectible,  646. 
llABrmii  I^w,  general  average,  elemanta  of,  601. 

maater  of  ahip,  authority  of,  to  aell  cargo,  601. 
Moas,  liability  of  dttea  and  countiei  for  acts  of,  586t  660L 
MofKroAon  may  purchaae  at  hia  own  aala^  347. 

MmnoiPAL  CospoBAnov,  noba,  oonatitatioiiality  ol  tlrtita  lapariBf  Ha 
bility  for,  589. 

moba,  not  liable  for,  at  common  law,  589. 

moba,  atatutea  making  dtiea  anawaraUe  lor,  689. 

liability  for  acta  of  contractora  and  agcnti,  407*  580L 

NaooTiABUi  iKsntUMiHT,  accommodation  indoraera  are  ioietfa^  68. 

indoraement,  at  what  time  preanmed  to  have  been  mada^  4801 
NonoB  TO  QoTtf  when  unneceaHtfy,  829. 

Pasthxr,  dormant,  defined,  147. 

dormant,  liability  of,  148. 

dormant,  liability  of,  ceaaea  on  retiring  from  firm,  150. 

dormant,  liability  of,  for  purohaae  of  real  eatate,  149. 

dormant,  liability  of,  when  credit  ia  given  to  other  partnanb  lOOl 

dormant,  neceaaity  of  giving  notice  on  leiiiiag,  159. 

dormant,  powers  of,  146. 

dormant,  when  neceaaary  party  to  action,  151. 
Pabtvxbship,  continuance  of,  after  death  of  one  partner,  517. 

diaaolution  by  lunacy  or  death  of  member,  517. 

power  of  equity  to  appoint  peraon  to  continue  for  daosaaad  partsK;  517 
pBnuMfTioH  of  Intimacy  of  child,  211,  469. 

RnuDns,  statutory,  when  cumulative,  882. 
Rbht,  accompaniea  the  reveraion,  584. 

Salb,  fraud  in,  readasion  for,  563. 

Br!Ecmo  Pkbvormamob,  juriadiction  oC  probata  ooorti  to 

STBnra,  taking  of  lands  in,  for  railroad  pmpoaaa,  896. 

Tax,  hkjunotion  against,  355,  868. 
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Taxation,  faridgw  pMtly  in  different  etfttae,  08S. 

ohoMS  in  Mtion,  where  taxable,  ff27-IM. 

defined,  523. 

double  is  not  nHooiietitatlonal,  024. 

HmitatJone  in  power  of,  528L 

mortgigee,  where  taxable,  11291 

national  bank  stock,  where  taiahlSj  01OL 

of  aliens,  024. 

oC  oorporatloii,  what  deemed  raMeooa  to  pvpom  «l^  ML 

oC  deoedent's  property,  686. 

of  infHit's  property,  636. 

of  personal^  of  corporation,  6SL 

of  property  in  another  states  624. 

of  property  in  inrntUu,  634 

of  ptx»perty  of  non-reaidentB|  634^ 

of  rolling  stock,  636b 

of  trast  properly,  636L 

personal  property  does  not  follow  domieilo  of  oimsi,  nL 

personal  property,  «dtis  with  respect  to  day  of  aassssBisttlfe  §tK 

place  where  assessment  may  be  made,  63S-6S7. 

power  of,  is  limited  by  territorial  Joxisdiotfanv  424. 

real  estate,  where  may  be  taxed,  625. 

nsidenoe  or  domioQe  for  porposes  O!^  688L 

right  of ,  is  an  adjunct  of  sovereignty,  62IL 

shares  of  stock,  where  taxable,  627. 

voimIs,  where  taxaMfft  626. 
Tax  Sale  for  som  in  excess  of  that  doo  is  Toid,  60i;  604. 

Vmbbl,  where  taxable,  626. 

who  deemed  owner  of  while  in  process  of  ounshnolioa,  646i. 

Will  can  disinherit  heir  only  by  derise  to  another  psnHi,  6fL 

testamentary  capacity  of  pennn  In  dying  oondltioa,  4fll 
WBRDias,  hfom  constraed,  616. 
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ABATEMENT. 
ACCIDENT. 

8m  ABBflBATIOir  AM1>  AWABD^'S. 

ACCOMMODATION  INDOBSKB& 
8m  Nmokubli  iNsnuTiaDnEii,  14»  UL 

•  ACnONS. 

8m  AnnnDmnsy  S»  7-10;  Cobpobatiohb,  2%  28;  26^  96|  OwnrivoT,  4-% 
Bqutit,  1;  JuDQimn,  20, 21;  Nbgotiabiji  hananaanB,  0|  Pua»- 
tir«  AMD  P&Aonca. 

ADMINISTRATION. 
8m  Ooaiuor  of  Lawb»  4;  Exbodtobb  akd 


ADMINISTKATOBS. 
8m  Ezioutobs  avd  ADimnaTBAiOHk 

ADMINISTRAT0B8'  DEEDS. 
8m  Ezbodtobs  and  ADiaNisnukTOBfl»  10^  IL 

ADMINISTRATOB  DE  BONIS  NON. 
8m  Ezboutobs  and  Adminxbtbatom,  7. 

ADMINISTRATOBS'  SALES. 
8m  KiiwiOM  and  ADMiNismATOBfli  5,  8-10;  Wnu^  IlL 

ADULTERY. 
8m  Criminal  Law,  S;  7* 

AGENCY. 

L  Wnaui  Cohtbaot  n  Entkbbd  into  bt  Onb  Awumuw  to  Am  ab 
ov  Anothbb  without  haying  heen  aiathoiiMd  to  make  the  Mntnc 
pretended  agent  ie  penonally  reeponnble  in  the  pceciw  t«BH  ol  the«e» 
tnot    Ktemer  ▼.  Harrod,  706. 

^  Pbinoipal  is  not  Bound  bt  Aobnt^  Aov  bbImi  tho  wmm  wai  dooe  Ib 
perf ormanoe  ef  hie  delegated  power.    Id, 
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&  Rial  Iraib  Aamn  n  vov  Bmtrlkd  to  OamtwmMsnm  worn  IfnoLf 

Ihtboducdio  Vbvdu  to  Vkndok,  vadam  hi*  charactar  m  taoh  agmt 

WM  diiolot<d  at  the  time  of  the  oontnot.    JiL 
4.  AouiT  ojlH  not  Submit  to  Abbituation  an  aooount  which  lie  la  mar^j 

antlioriaed  to  settle,  and  the  award  ia  not  binding  oo  the  prinoipaL 

U^Aer  T.  ZkmmermoM^  26S. 
See  AnAOHMBifTB»  9;  Common  Carrimw,  9,  22;  CoBroEATioNs,  16»  90;  Iir- 
fUBANOB— UabinSp  2\  Mabtbb  AND  Sebtant;  Patmbbt,  6|  Tbotbb,  4. 

AFFINITY. 

1.  AmvRT  IS  Relation  Fobmsd  by  Mabbiaob.    Kdt^  t.  ^ee^,  9S. 
%,  Hvbband  Of  Aunt  and  Husband  op  Niwb  abb  Rilatbd  withiB  Iha 
iowth  dagrae  ol  affinity.    Id. 

ALIAS  EXECUTION. 
See  EzBCCTiONS,  2,  8. 

ALIMONY. 
See  Mabbiaob  and  Ditobob,  6»  0»  8. 

AMENDMENTS. 
See  Plbadino  and  PBAoncBv  lS-14.  * 

ANCILLARY  ADMINISTRATORa 

See  EXBOUTOBS  and  ADMINUIBATOBak  17« 

ANSWER. 
See  Eouirr,  Ifi^  l^, 

APOTHECARIES. 
See  Druooirs. 

APPEAL. 
See  JtfiWMMBTB,  4,  6;  Plbadino  and  PBAOnoit  KKH 

APPEARANCE. 
See  Attobnet  and  Clibnt,  1,  2. 

ARBITRATION  AND  AWARD. 

1.  Mbbb  SvBMianoN  to  Abbitbation  op  Pending  Action  doea  not  opaEBto 

an  a  diaoontinnance  of  the  suit.    Nettleton  ▼.  CMdiep,  378. 
8.  AwABD  OP  Abbitratobs  Made  bt  Less  than  Whole  op  Tb em  it 

Toidy  where  there  ia  no  proviaion  made  in  the  aahmiaaion  for  an  award 

by  leaa  than  the  whole.    Id. 
8.  AwABDS  WILL  BE  Skt  Aside  FOB  Fbaud,  Mistakb,  OR  AociDBNT,  in  eqoitf  « 

In  the  abaenoe  of  atatntea.    MuUirvwr,  Norrit,  313. 
4;  AwABD  WILL  BE  Sbt  Aside  pob  MISTAKE  OP  Law  appearing  oo  ita  hot, 

in  the  reaaona  given  by  the  arbitratora  for  their  findingai  although  in 
ol  a  general  findingt  aaiatakea  will  not  be  Inqnirad  into  by 
Id. 
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ft.  AwABD  MAT  BM  Sbt  Abcdb  ON  MoTioH.  Under  the  GbUfomia  •yetom  of 
pnetioa^  the  Jadgment  thereon  bong  in  /eri  at  the  time  of  making  the 
motion*    JtL 

1   AWABD  MAT  U  SUBEAIHXD  IN    PaBT   AND    SST  AfllDB  Off    PaBS,   wImTO 

portions  of  it  only  ere  bed  for  mistake^  end  the  award  ie  not  attacked  on 
tlie  gronnd  of  fraud,  and  the  eabject-matter  ie  in  iti  natnre  divialble.  /d. 

See  AoBNor,  4. 

ARREST. 
See  BxsounoN8»  4^  S. 

ASSAULT  AND  BATTERY. 
See  Gbiminal  Law,  2;  TBBPAflS,  4 

ASSESSMENT. 
See  Taxation. 

ASSIGNMENT  OF  CONTRACTS. 

1.  AMNiHiaNT  or  BisRX  Right  to  File  Bill  in  Equttt,  the  aaaignor  haTing 
no  aabetantial  poeaeesion  or  capability  of  personal  enjoyment,  ie  Toid  aa 
againat  pablio  policy,  as  where  the  holder  of  a  contraot  to  oonvey  Uu«l, 
etc.,  on  certain  terms,  attempts  to  aaaign  the  aame  after  a  breach,  none 
of  the  purchaae  money  having  been  paid,  and  the  vendor  being  atill  in 
poaaeaaion.    MaanhaU  v.  Mtfo/M^  444. 

t.  AflsiONKi  18  NOT  Bound  to  Giyb  Maiubr  or  Notb  Nones  or  Absign- 
MINT  thereof.    MobUy  v.  Ryan^  488. 

Bee  Insurancb — Lifk,  I-^;  Mortgages,  3;  Negotiable  Instrumsnts,  11i 

Pleading  and  I^racticb,  2;  Trusts,  7f  8. 

ASSIGNMENTS  FOR  BENEFIT  OF  CREDITORS. 

Powre  Given  to  Assignees,  roK  Bknkftt  or  Crsditob8^  to  Sell  on 
Credit,  is  Presumptive  Evidence  or  Fraudulent  Ihtbet  to  hlndet 
end  delay  oreditora.    BUlingt  v.  BUlingt,  319. 

See  Pabtneeshif,  11,  12. 

ASSUMPSIT. 
See  Co-TBNANOT,  6;  Fraud^  L 

ATTACHMENTS. 

1.  AvTAOBMBvr  CAN  NOT  BE  IssusD  NOR  BoND  Taksn  by  a  Jnatloe  who  hai 

no  Jniiadiotion  of  the  amoant  claimed,  and  an  action  can  not  be  main 
tained  on  the  bond  for  injariea  anataioed  by  the  attachment.  Benedict  v. 
Bray,ZS2. 

2.  Araohment  Bond  is  Void  ir  Taken  awteb  Dismissal  or  Attachment; 

it  ia  the  antecedent  of  the  attachment  and  aocompaniea  the  affidavit, 
which  mnat  be  made  before  the  writ  ia  iaaued.    Id. 
t.  Action  on  Attachment  Bond  can  not  be  Maintained  where  the  levy 
was  diaregarded  from  the  first,  and  no  evidenoe  eziata  that  the  mere  fad 
of  the  levy  canaed  aetoal  injniy.    Id, 
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Of  OAKnaBMBn  Rklatb  Oitlt  to  Ttm  or  its  Skktioi;  aaft 
if  thcT^  is  no  indebtodneM  at  that  time  from  thegunisliee  totbe  defend- 
ant in  the  attachment^  the  plaintiff  will  not  be  entitled  to  JQdf;ment» 
althoagh  it  may  appear  that  between  the  time  of  aemoe  and  answer  the 
gemiehee  beeame  indebted,  and  paid  the  debt  to  the  defendant  in  attach- 
flMBtb  iMy  T.  Lmbumm^  237. 
i.  Pboobw  or  Gabkishmeht  can  Bxaob  Only  Legal  Riorts  of  the  defend- 
ant; it  reachee  mch  debte  as  can  be  enforced  by  the  defendant  in  the 
attachment  by  tait  at  the  common  law,  and  each  property  as  woold  be 
liable  to  aeiiore  and  eale  if  the  eheriff  conld  get  poeseerion  of  it.  It 
doee  not  reach  cotton  in  the  hands  of  the  garnishee  on  which  the  gar» 
niihee  has  made  adTencee.    ItL 

6.  AXTAOHIRIIT  CAN  BB  LlTIXD  OkLT  ON  SUOH  PbOPKOT  A8  IB  SUBJXCT  Of 

liBfT  and  Hde  nnder  exeontion.  Id. 

7.  DsFKirDAKT  Falbblt  and  MauciousIiT  Sumo  OUT  Attaohmsnt  can  not 

■creen  himself  from  liability  by  showing  that  the  affidavits  on  which  the 
attachment  issned  were  insufficient.     Forrest  v.  ColUer^  190. 

8.  Dkilabation  Need  not  Atxb  that  AmDAVirs  wkrb  in  Wbitinq  in  an 

action  on  the  case  for  falsely  and  malidoasly  sning  ont  an  attachment 
Id. 

•.  Dbolabatiqn  in  AonoN  voft  Falbxlt  and  Mauoiouslt  Sttino  out  At- 
taohmsnt, as  the  agent  of  creditors,  need  not  aver  a  want  of  probaUe 
caose,  or  that  the  attechment  salt  has  ended.     Id. 

10.  Eyidxncb  or  Intbrtion  or  Plaxntut  to  Rbm otb  and  Takn  ho  Pbop- 
BBTT  OUT  or  State  is  admissible,  to  be  considered  by  the  jnry  in  deter- 
mining whether  the  defendant  acted  wantonly,  in  an  action  against  the 
defendant  for  falsely  and  malidonsly  soing  oat  attsdunents  ageinst  the 
plaintiff  as  the  agaat  of  creditors.    Id. 

ATTORNEY  AND  CLIENT. 

1.  Appkabancb  or  Counsel  is  Prima  Facie  Evidence  or  ms  Autbobrt  to 

so  appear.     Piggott  v.  Addiekfi,  647. 
1  Attobnbt  Who  Appeals  without  Authobitt  is  Liable  in  damagerto 

the  party  for  whom  he  appears.    Id. 
8.  Attobnet's  Lien  upon  Judgment  in  Favob  or  Client  does  not  Ac- 

OBUE  nntil  the  judgment  is  entered.    Ilobson  v.  Watmm,  632. 
4.  Attobnet  Need  not  Givb  Notice  or  Intention  to  Rblt  upon  ms  Lav 

in  order  to  retain  it  against  the  discharge  of  the  Judgment  creditor  nndar 

the  Maine  statute.    Id. 
ft.  Attobnet's  Lien  upon  Client's  Judomemt  is  Intebbst  to  Sake  Extent 

as  if  the  creditor  had  assigned  it  to  him  as  collateral  eecnrity  for  his  lees 

and  disbursements,  and  he  has  such  interest  in  all  the  legal  inckLcnts 

which  attach  to  it.    Id. 

6.  Attobnet's  Lien  upon  Client's  Judgment  pob  Fees  and  Dbbubsbkentb 

attaches  to  bond  given  pursuant  to  statute  to  tiie  creditor  to  release  the 
debtor  from  arrest,  and  in  a  suit  upon  the  bond  the  attorney  may  nee  the 
obligee's  name.    Id, 

7.  Gbbditob  can  hot  Disghaboe  Bond  Given  Him  undeb  Scatdti  for  the 

releaee  of  bis  Judgment  debtor  so  as  todivett  the  attomeyVi  lisB 
Id. 
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H  AnoiiinrtlJKNwiix  Attach  TO  JuiMMKNTOBTAiKBDuvavBaHDglfWk 
hf  Jadgment  debtor  for  roleMe  from  amrt  on  execatloo.    Id, 
8m  JusamnSy  24;  Pukabino  ahd  PEAonos^  88L 

AUCnONEEB. 
See  Trotkb,  8. 

AWABDa 
8ed  Abbrkation  akd  Awabd^  ML 

BAQOAGE. 
8ed  OoMMON  Gabbisbs,  ll*20l 

BAIL. 
See  JuDOMSMTS,  IS-IS. 

BAILMENTS. 
L  Baiub  mat  BaooTBB  CoimnnaATiOM  ioe  Amr  ComnmnoN  of  or  Injury  to 

the  iiruperiy  befled  while  in  his  poeeeesion.    LUiU  v.  FosBeU,  671. 
ti  Bailbb  mat  Bscx>yKB  Value  of  Pbofebtt  Bailed,  or  damages  oommfln- 
■urate  with  the  injury  enstained,  in  an  action  against  a  stranger  for  iti 
euttvenion  or  injury;  bat  Lis  damages  are  limited  to  his  spedal  Interest 
hi  aa  aotiQii  agsfaist  the  general  owner.    Id, 

See  Faotobs;  Ihvanot. 

BANK  BILLS. 
8ea  Gnaf OH  Caeetbbh,  6;  CBnaxAL  Law,  11-lA. 

BASTABDY. 
Sea  Paebht  and  Ohzld^  4-ti 

BEQUESXa 
See  WiLLB. 

BILLS  OF  LADING. 
See  Comiov  Caeetees,  1-4. 

BILLS  IN  EQUITT. 
8ea  AwttEMEMT  or  Conteacis,  1;  BQunr,  #-14^  SL 


BILLS  OF  EXCHANGE. 
See  Neootiaelb  LraTEUXBra. 

BONDS. 

Smbkal  op  IianamjBE  ih  Bohd  CoNOLUDn  Sionnms  or  Bohs^  wfasM 
the  bond  was  ezeonted  to  secnre  the  faithful  performanoe  of  duties  im- 
posed by  the  indenture  on  one  who  was  a  party  thereto;  and  in  a  suit  for 
eontribution  against  a  joint  signer  of  the  bond,  distinct  proof  to  show 
the  terms  of  the  indenture  need  not  be  adduced.  Fletcher  v.  Jackaon^  9Si 

Sao  ATTAOHMEETg,  1-8;  Attoenet  AND  CuENT,  7»  8;  EzEOunoNa»  6;  Ex* 

WOIOBJI  AND  ADMUrUTEATOBS,  1;  GUABDIAV  AND  WaBD,  6;  PaTMHI^ 

4fe  6;  SoBiTTBHir;  Witnessbs,  8. 
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BOUNDABIBSL 
8m  Hiobwat%  % 

BUBOLABY. 
8m  GmuvAL  Law,  1. 

CANON  LAW. 
8m  OomAVouunrr;  CoHHnTonovAL  Law*  % 

CABBIEB& 
8m  Common  CABuna. 

CKHTUriCATE  FOB  PATENT. 
8m  Pusuo  LAsm 

CHABTBB8L 

8m  COBFOBATIOim. 

CHECKS. 
8m  JuDOMnm^  20l 

001OII8SI0N  MERCHANTS. 
8m  Faotobs. 

8m  Jubioial  Sales. 


COBiMON  CARRIERS. 

1.  Bill  ovLADuron  Both  BacBinfoft  Goods  and  oontnot  to 
UTMrth«iii.    O'Brien  V.  (?acArif<,  670. 

1  Cakkisr  mat  Show  that  Hb  did  not  Bicsitb  Qvantitt  o»  Goods 
receipted  for  in  a  bill  of  lading,  when  sued  for  the  deflcisBoj  fay  the 
•hipper.    I<L 

I.  Words  **  Mobb  ob  Less,**  in  Bill  or  Ladino  that  statM  the  ahippiag  of 
a  Mrtain  namber  of  pieoes  of  Inmber  amoonting  to  specified  number  d 
tons,  "  more  or  less,**  can  not  be  shown  by  parol  to  have  been  intended 
by  the  parties  to  refer  also  to  the  namber  of  ^eoes.    Id. 

4.  Bill  or  Lading  la  Rsoupt  bo  Fab  as  Rboabdb  Condition  and  Qoav- 
TRT  of  the  goods  shipped,  and  though  pritna  fade  eridenM  of  a  h%h 
natore,  may  be  controlled  in  this  respect  by  parol  eridenes^  at  least  m 
between  the  shipper  and  the  carrier.    I<L 

i.   C0BP0BATI0N*8  PoWBBS  AS  COMMON  CaBBIBB  ExTXND  TO  CaBBTINO  BaNX 

Bills,  when  constitated  by  its  charter  f ob  the  pnipoM  of  transporting 
goods,  wares,  and  merchandise,  and  *'  all  other  articles  snd  things  nsa- 
ally  transported  by  water"  npon  a  certain  lake,  it  appearing  that  bank 
bills  were  nsoally  carried  by  water-craft  npon  snch  lake  at  the  time  the 
corporation  went  into  operation;  bnt  it  is  not  thereby  ipto  fweto  consti- 
tated a  common  carrier  of  bank  biUs,  so  as  to  prerent  it  from  <wnfing«g 
its  boriness  to  carrying  other  dissimilar  commodities.  Wmmm^  ste. 
BmA  T.  CAompidiii  T,  Oo.<t  68. 
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•b  OomtoM  Cabuxk  CoBPOf&AnoN  is  Pbxma  Fioib  Liabix  pob  All  Com- 
T&Acm  FOB  Cabbtivo  made  by  oaptaina  of  ite  boats,  or  other  generml 
•gents,  within  the  oorponttion's  powers,  and  In  an  action  for  loss  the  ontu 
rests  upon  it  to  show  that  a  private  oontraot  was  made  with  a  captain, 
or  credit  given  to  him  ezdnsively;  and  it  is  not  incnmbent  npon  the 
plaintiff  to  positively  prove  the  corporation's  consent  to  the  captain's 
carrying  bank  bills  on  their  account,  when  its  charter  extends  to  the 
carrying  of  sach  commodities.     Id, 

7.  Common  Garkixb  is  not  Bxoxbbatxd  ibom  Liabiutt  fob  Loss  by  the 

mere  fact  that  it  permitted  its  agent  to  take  the  perquisites  of  carrying 
the  lost  parcels.    Id, 

8.  Common  Cabbixr's  Common-law  Rbbpoksibilitt  cait  notbb  Lnnrrv  by 

mere  general  notices,  when  brought  to  the  knowledge  of  the  owner  of 
goods  carried,  unless  there  is  very  clear  proof  that  the  latUr  expressly 
assented  to  them  as  forming  the  basis  of  tlie  oontract;  but  the  cairier 
may  thus  limit  his  responsibility  for  carrying  commodities  beyond  the 
line  of  his  general  business,  or  may  make  his  responsibility  depend  upon 
reanonable  conditions.    Id, 

9.  EvTDBNCB  or  Intention  or  Owkxb's  Aoxnt  to  Dxlitxb  Paokaqb  to 

*Carbikr*8  Aoxnt  in  his  official  and  not  in  his  private  capacity  Is  Inad- 
missible to  charge  the  carrier  with  its  loss,  when  not  In  any  way  made 
apparent  to  others  at  the  time.  Id, 
lOi  Common  Cabbikbs  abb  Bound  to  Kxxp  Goods  Rxaisonablb  Tna  Aran 
NoncB  TO  Consionxbb  of  their  arrival,  if  It  be  incumbent  upon  them  to 
so  notify.    Id, 

11.  Common  Carbibb  or  Passkngxbs  Bboomxs  Rxspohublb  iob  Lobb  or 
Baooaob  of  a  passenger  as  soon  as  it  Is  delivered  to  him,  although  such 
passenger  may  not  have  prepaid  his  fare.     Woods  v.  Devm,  4S3. 

12.  Lo88  by  Thxtt  is  not  within  Eithxb  or  Exoxftions  to  the  risk  of  a 
common  carrier.    Id, 

13.    POOKXT-PISTOL  AND  PaIB  OF  DUXLIBO-PI8IOL8  CaRBIXD  BT  PAflSBNOBB  Ib 

a  carpet-bag,  for  his  personal  use  and  protection,  form  part  of  hb  bag- 
gage, for  the  loss  of  which  a  common  carrier  is  liable.    Id, 

14.  DxLTVXBY  or  Baooaob  to  Common  Cabrixb  must  be  shown  to  make  him 
chargeable  for  Its  loss,  but  any  evidence  tending  to  prove  delivery  is  suffi- 
cient to  carry  the  case  to  the  jury;  as  where  it  is  shown  that  at  the  time 
the  passenger  entered  the  carrier's  vehicle  his  baggage  was  present  in  the 
hands  of  a  servant  of  the  carrier  waiting  at  a  hotel  of  which  the  latter 
was  proprietor  and  at  which  the  passenger  was  a  guest,  and  that  the  ser- 
vant was  informed  by  the  passenger  that  he  wished  his  baggage  to  go 
with  him.    Dibble  r.  Broum^  4!dO, 

15.  PLAnmrr  ob  his  WirB  is  Compxtbnt  to  Pbovb  Contents  or  Lost 
Tbubk  in  an  action  against  a  common  carrier  for  its  loss,  though  no 
spoliation  by  the  carrier  is  charged,  if  there  is  no  other  evidence  to  prove 
the  contents,  but  not  otherwise.    Id, 

16.  Passbngxb  Cabbixbs  abb  Liablx  roB  Baooaob  of  passengers  as  common 
carriers.    Id. 

17.  Baooaob  roB  Which  Passbnobb  Cabrixb  is  Liable  Includes  articles  of 
Beoessity  or  personal  convenience  usually  carried  by  passengers  for  per- 
sonal use,  but  not  merchandise  or  valuables  carried  for  sale  or  the  like, 
hot  it  may,  it  seems,  Include  other  articles  of  limited  value  and  ordinary 
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Mk  wliieh  m  pnmngae  bmj  tdce  with  hin,  ftboogh  not  oaatMMog 
weaiiog  a^iarel  or  otfaeriqtpliimof  of  neoMu^,  oomfort^  or  oonvoniaDML 
Id. 

li»  Iir  DmBMumro  What  n  Baooaoi,  Usagb,  Tratblbr's  Scatiov,  Coa- 
DmoN,  and  other  olrmunttMioes  are  to  beoomadflred,  and  no  miform  nik 
ean  be  laid  down.    Id. 

19.  Am  TO  BxxRA  Baooaob»  Carktibb  mat  Stipitlatb  fob  CSomfbhbaxiom  be- 
Toodthepaaaenger'e&rejsoaetoartlcleeof  adieproportiaiiateTalne.  Id. 

tOL  Dbfosrbmi  ab  to  Oobtbbtb  or  PAflSBVOBB's  Tbubk,  Sqkb  op  Wbioh  abb 
BOT  Baooaoi*  !■  not  therefore  to  be  exclnded  in  an  action  against  a  car- 
rier for  iti  lose  if  any  of  the  articles  are  euch  as  are  peoperlj  indnded  in 
the  term  "baggage,'*  the  recovery  being  limited  to  tbeTalae  of  each  arti- 
dei  only.    Id. 

n.  Oomi OB  Gabbibb  Dbutbbxho  Goods  to  Abt  but  Owkbb  Dobb  so  a? 
au  Peril.    Adatn$  ▼.  Blaniautein^  350. 

tl  CoinfON  Oabbieb  must  Show  Dbuvbrt  ob  Qo^ds  to  Dolt  Axtthobizbo 
AiOBNT,  in  an  action  for  their  ices,  where  a  delivery  te  made  to  a  person 
other  than  their  owner.    Id. 

flL  Common  Cabribr  not  Bbubvbd  ov  RBSPONSiBiLirr  vor  Loss  by  dolivecy 
of  goods  through  mistake  or  gross  imposition  to  one  not  their  owner.  Id. 

M.  ACTHORITT  TO  DbLTVBR  GoODS  TO  CoMMON  CaBBIBB  CSONIBBS  Ko  Au- 

THOBiTT  TO  Ck>UNTBRMAN]>  SHmcBNT,  or  to  take  bsck  the  goods.  Id. 
tf .  Rbbponsibilitt  or  Common  Carrikr  bt  Watbr  Cbasbs  and  Tbanhit 
Ends  when  the  goods  are  delivered  into  the  custody  of  the  wharfingar 
npon  the  wharf,  in  the  dae  courM  of  bnsinees,  unless  there  is  nsage  to 
the  contrary,  and  unless  the  carrier  has  expreasly  or  by  fair  implicatiott 
Bndertaken  to  do  something  more;  and  the  question  of  time  and  place 
when  the  carrier's  duty  ends  is  one  of  contract^  to  be  determined  by  the 
Jury  from  the  various  attending  drenmstances.  jftwicrj*  etc  Bank  t. 
Ohamplain  T.  Co.,  68. 

COMMON  LAW. 
See  CoBiuoT  or  Laws,  8;  Consanouinitt;  Pabbrt  abb  CBms  1. 

COMMUNITY  PBOPERTT. 
See  Husband  and  Wdtb.  7>  9. 

CONDITIONS. 
SesCoBTRAOrB,  8»  9;  Dbbds,  13;  Ezboiitiobb»  7. 

CONDONATION. 
8sa  Mabbiaob  and  Dxtobo^  7. 

CONFESSIONS. 
See  BviDBNOB,  l(mS» 

CONFLICT  OF  LAWa 

L  JjK  Absbbob  or  EyiDBNOB  as  to  Intbrbst  Law  or  Ahoihbr  Seas^  bb 
interest  can  be  calculated  in  a  suit  on  a  decree  of  a  sister  stita.   Hi 
T.  AwTtea*  227. 
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%  OovBVCUkH  Kin  JfnaoiAUur  Kjrow  Jimaxn  Allowabu  nr  Soutb  CUbo> 
LDTA  from  the  table  required  to  be  appended  by  the  aeoretaiy  of  ifcafee  to 
the  pabliahed  acta  of  the  legislature.    Id, 

8.  GoMM ow  Law  ib  Psbsumsd  to  bb  Rule  or  DsoiBioir  in  OiHSft  States, 
anlen  the  oontraiy  ia  expreasly  shown.     Thompson  r:  Monraw^  318. 

i.  Suoansioir  to  and  Distbibutioh  of  Pxbsonal  Peopibtt  ov  DEOXASXb 
PxBSON  are  governed  by  the  law  of  the  ooantry  of  hia  domietle  at  the 
time  of  his  death.  This  general  prineiple  is  not  affected  by  the  provision 
of  the  Goonectioat  statute  which  declares  that  where  there  are  no  lineal 
desoendants  of  the  intestate,  his  *'  real  and  personal  estate  shall  be  sat 
off  equally  to  the  brothers  and  sisters  of  the  whole  blood.*'  That  pro- 
vision was  only  intended  to  regulate  the  descent  and  distribution  of  the 
estates  of  the  citizens  of  Connecticut.    Lawrence  v.  KUteridge^  885. 

See  ExBOUTOBS  and  Administratobs,  17;  Husband  and  Wifb,  12;  Judo* 

mints,  17;  Taxation,  9. 

CONSANGUINITY. 

COMMOV  AND  Canon  Law  Comfutb  Dxobkkb  or  Conbanouinitt  by  com* 
mencing  at  the  common  ancestor  and  reckoning  downward,  and  in 
whatever  degree  the  two  persons  or  the  most  remote  of  them  is  distant 
from  the  common  ancestor,  that  is  the  degree  in  whioh  they  are  related 
to  each  other.    KtOif  v.  Nedy^  28& 

CONSIDERATION. 

See  CoNnucn»  1,  %  11;  Fbaudulbnt  Conyxtancis,  8^  4;  Nmotiablb  In- 

BTSUMXNTS^  8;  Salxs,  12. 

CONSHEACT. 
See  Criminal  Law,  2. 

CONSTITUTIONAL  LAW. 

1.  In  Pabbino  Lboiblativb  Rnactmbnt,  the  Uw-maklng  power  bat  annonnoss 

its  wiU  aa  defined  by  the  oonatitation.  Tlie  l^gal  cnnseqnences  resnlting 
from  the  act  are  to  be  determined  by  the  Jndidaiy.  Wrig^  v.  Wright*§ 
JDeMM,  723. 

2.  Whebb  Act  Pabbbd  ib  but  Bboulab  Kxebcibe  or  TiBoislativb  Power, 

notice  to  the  party  to  be  affected  by  the  same  is  held  to  be  nnnecessary. 
Id, 
8.  Court  will  Presume  that  Action  or  Co-ordinatx  Branch  or  Gotrrn- 
MEET  haa  been  done  within  the  constitational  limits.    Id, 

4i  SXVRRAX»  CO-0RDINATB  DbPARTMENTS  OV  OoTXRNMXNT  ARE  SUFREME  BOd 

nnoontroUable  within  the  partionlar  limits  assigned  to  each.    Id. 
ft.  One  Lboiblature  can  not  Limit  Power  otr  Suoqbxdino  Lboulatdbib. 

Id. 
t  ''JuDOMSRT  or  bib  Pbebb"  meanaatdalbyjozy.    Id. 
7.  "Law  or  the  Land"  meana dne prooeas of  lawaooocdiog  to  the 

and  oaage  of  the  ooomion  law.    Id, 
&  Maryland  Bol  or  Biobts  Construed.    Id. 
•»  IHtorcb  a  VorouLo  Matrimonu  bt  Legiblaxitr  Bnactmbet  is  R 

stitotlional  and  valid  axaroise  of  legidative  authority.    Id. 
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10.  LioisLAXiTBEHAoiifaiT  ADTHcnuxnioCotTsror  EqurtioDmkibDi- 
▼OBon  In  ocrtaia  cmm  does  aoi  diTvat  the  legialftta«  of  all  poirtr  ofw 
that  rabjeot,  nor  does  it  giw  ooorti  of  eqmtj  anhum  Jsriadietkn 
over  it.    IiL 

Ih  GBAMToro  DnroBCB  smro  but  Bmoulmm  ic*  ■»<aM  or  hmauajkirwrn 
PowzEp  it  la  not  within  the  Jnriidieticni  of  tiiajiididaiy  to  proooonee  the 
act  null  and  void.    Id, 

See  Ooimucm,  6-7;  OoBvoBAnom,  1-10;  BrnxxaT  OoiCAaii  Jmwaanrai^ 

1;  Taxation,  1. 

OOKSTRUCnON  01  (XnrrRAGIS. 

See  CSOMTBAOIJL,  Deedb, 

OOKSTBUCTIOK  OF  STATUTES.     ' 
See  AtATVTMB,  1, 2. 

CJNTRAGTOBS. 
See  f  JOBPORATioira,  10-20L 

CONTRACra 

1.  ComiDSBATioy,  Bowwsaa  <ct  or.— Any  act  of  the  pkintifffrom  whkh  Ite 
defendant  derivea  a  bea  At,  or  from  wliich  the  plaintiff  may  aoalain  any 
detriment  or  ineooTen»enoe,  ia  a  anffioient  cooaldention  to  aapport  a 
promiw.    ffoU  v.  Robihion,  240. 

ti  Patmxht  or  IsnfkBMn  nr  Adtakcb  n  Ck>H8iDKBATiOH  aaffieknt  to  sap- 
port  agreement  for  farther  credit.    Lime  Boek  Bamk  t.  MoUeU,  67S. 

t.  Ir  CoxTBAor  Fails  to  SrAm  Placb  whxbb  Patmbht  n  to  n  Mad^ 
the  law  flzea  that  at  the  reaidenoe  of  the  promiaor.  Pattemm  v.  /onei^ 
298. 

i,  Writtin  iNsmuiaiiT  bhouui  ■■  so  CoimBfjxD  aa  to  give  it  that  efleet 
which  ahall  beat  aooord  with  the  intentkma  of  the  partiea  to  the  tranaao- 
tion.     Menard  v.  Sendder,  610. 

&  BdORX  CoUBT  8U017LD  DSTEBMIini  Ck>llTBAOT  TO  BB  VoiD  AS  COMTBAVBX- 

iKG  PoucT  OF  Statb»  where  tiia  eontnot  is  Bade  in  good  fiith»  nad 
afipnlatea  for  nothing  that  ia  maliMnfA  aeor  molicm  j9roM6Jtoiii,  it  dbonld 
be  aatiafied  that  the  adTantage  to  aocroe  to  the  paUie  for  ao  holdiDg  ia 
certain  and  aabatantial,  not  theoretical  or  proUematioaL  KdUtgg  t. 
Lairkm,  164. 

6w  AoBBKMBNT  DT  Pabtial  OB  Ldcitbd  Bbstbaibt  OF  Tbadb  d  Vaud  whcn 
fomided  apon  a  anfficient  conaideratioD.    Id. 

7.  Cobtbact  is  not  Void  as  bbino  in  Bbstbaibt  of  Tbadb  whereby  the 
mUl  owners  of  Milwankee  agree  to  pay  to  the  warehooaemen  a  oertaia 
amoont  per  boahel  on  wheat  coming  into  the  BCUwaokee  market,  ao  te  aa 
they  are  able  to  control  the  aame,  and  the  warehonaemen  agree  to  giw 
the  mill  ownera  the  fall«  abaolnte,  and  nnintermpted  control  of  the  Mil- 
waukee  wheat  market  for  a  certain  timop  aa  te  aa  they  ara  able,  I^Tirtne 
of  their  capacity  aa  warehooaemen,  or  veaael  and  dock  ownera,  and  not 
to  deal  in  wheat  daring  that  time,  or  make  any  eontnot  for  stotage  of 
wheat  daring  that  time,  except  aa  aganta  of  the  mill  ownera.    Id, 

6.  OvB  Who  Pbbtbbts  Pbbfobmabob  ob  Hapfbnino  of  Condriov  Pnaofr 
DBNT,  upon  which  his  liability,  by  the  terms  of  a  eontrsoty  is  aude  ts 
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dtpcad,  ma  aoi  avail  himself  of  itt  iioii*pafoniiaaea.    Jmm  ▼•  WMttt 

587. 

H  LiABiiiiTT  vroH  CovDinoyAL  C011TRA.0T.— A.  inatltetad  anit  to  haw  a 
oertain  oontraot  reaolndedy  and  agraed,  for  a  ooodderatioii,  to  pay  Bw  a 
certain  earn  when  eaoh  rescinion  was  ofatuned.  A.  afterwaida  oompro- 
miied  the  snit^  and  |»«Tented  the  reeoiesion  of  the  oontraok  Hdd^  thai 
he  was  liable  to  R    /c/. 

IOl  Rbboission  op  Govtbact  gan  not'Be  Sought  ix  Equity  by  a  party  whose 
own  default  caosed  the  only  obstacle  to  its  completion,  and  the  other 
party  is  entirely  withont  blame.    Salmcm  v.  Huffman,  322. 

II.  Pastt  can  hot  Rescind  Contract  and  at  Samb  Timx  Ritain  Conbid- 
EBATioN,  in  whole  or  in  part,  which  he  has  receiyed  under  it.  He  moat 
rescind  the  contract  m  UUo  or  not  at  alL    Jtmungs  v.  Ooffe^  476- 

8aa  AaBNOT,  1-3;  Assionmbnt  or  Contracts;  Common  Carbxbbs}  Guar- 
antt;  Judombnts,  1;  Ma8Tbb  and  Servant;  Mjbtaju,  ^  Scatutb  01 
Fravdbi  VBNDOft  and  Vbndeb. 

CONTRIBUTION. 
See  Bonds;  Subbttbhip,  8-il 

CONVERSION. 

CONVEYANCES. 
Sea  Deeds;  Pubuc  Lavdb. 

COPARCENERa 

See  Co-TBNANCT,  1. 

CORPORATIONS. 

1.  Lboislature  BAB  PowBR  TO  Reoulatb  Cobporatiobb  Ib  the  ezsroiss  of 

their  franchises,  so  as  to  provide  for  the  pablic  safety,  by  the  enaetmenl 
of  general  laws  from  time  to  time,  as  the  public  exigences  may  require^ 
Oalena  cte.  J?.  R.  Co,  v.  Loomk,  471. 

2.  Corporation  ib  as  Much  Subjbot  to  Oenbral  Poucb  Laws  of  State  as 

is  an  individual  pursuing  his  lawful  business.    /dL 
t.  Assent  op  Town  to  Leoislativb  Act,  Dbuverino  Porhon  ov  ns  Prop- 
ERTT  to  trustees,  may  be  presumed  from  its  long  acquiescence  and  its  re- 
ceipt, without  objection,  of  the  income  under  the  provisions  of  the  act. 
Tartncnth  v.  North  Yarmouth^  666. 

4.   PUBUO  CORPORATIONA  ARE  SCCR  AS  ARE  CREATED  POR  PUBUO  PURPOSES 

Alone,  that  are  connected  with  the  administration  of  the  gOTemmenti 

and  whose  whole  interest  and  franchises  are  the  exclusive  property  and 

domain  of  the  government  itself.    Id. 
fti  Lboislature,  when  not  Limited  bt  Constitution,  bab  Power  oteb 

Pubuc  Cokporations  to  impose,  withont  infringing  on  private  rights, 

such  modifications,  extensions,  or  restraints  as  the  general  interestn  and 

public  exigencies  may  require.    Id. 
H  Private  Corporations  Exist  bt  Lboislattvb  Grants  ConpEbrino  Pow. 

■bb,  rights,  and  privUeges  for  spedsl  puiposes^  snd  embrace  all  oofpora 

tiona  not  public    Id. 
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7.  OBAmtvoPuTAiBComiOBATioinABBOanftAm,  wUahliM 

can  not  impair  or  change  without  the  oonaent  of  the  oorpocmtioB.    Id, 

6b  TrnvmoB  lyooBfOBATKD  torn  Po»>ob»  of  In  vigmq  Ain>  Dmu—uwi  w» 
SvrPOKT  or  Pubuo  Schools  of  a  town  a  fund  to  he  created  hgr  a  eale  of 
the  town*!  property  form  a  primte  corporation,  independent  of  legisla- 
tive controls  nnleea  on  defaolt  in  the  perfonnanoe  of  tiieir  dottae  Jodi- 
eially  determined,    /d. 

H  TBumia  Holdivo  am  Pritatx  COBPOBATioir  Finn>  that  they  are  fnoor- 
poiated  to  expend  for  public  porpoeee  can  not  be  deprlvod  of  ilie  fnndt 
or  any  part  of  it,  by  legisUtive  action.    Id. 

IOl  Lioklativb  Act  is  Unoohiititutional  that  DiYii»i  Fuvd  held  by  pri- 
▼ate  corporation  for  public  aoliool  puipoaee  in  a  certain  town  between 
that  town  and  another  town  created  by  diviiion  of  the  former,    /if. 

IL  BisiPSNOH  Of  CoBPOBATioN  18  wiTHiv  8tatk  Gbbatikg  Iv,  and  at  tke 
I^aoe  where  ita  principal  office  or  place  of  bnaineaa  is.  Bamgtmtm  etc.  B, 
R.  Co.  ▼.  Morgan  Co.^  497. 

12L  Bailboai>  CoicFANT  HA8  Ko  Rs^iDXiros  nr  Coustt  tlurongfa  iriiioh  ita  load 
and  traina  pasa  and  in  which  ita  traina  stop  only  temponunly  to  leoeifo 
and  diMharge  freight  and  paaseagera.    Id, 

It.  CoBPORATioif  MAT  Skouri  bt  Mortoaob  Dbbt  Duk  ST  It,  Indepond- 
ently  of  the  fact  of  ita  being  authorised  to  deal  in  mortgagea;  sndi  power 
being  neceaaarily  incident  to  the  power  to  borrow,  and  ita  ezareise  osa 
only  be  restrained  by  ezpreaa  inhibition  in  tiie  act  of  inoorporatioB. 
SuMqtiehagma  B.  A  B,  Co.  ▼.  Oeneral  /im.  Cb.,  740. 

14.  PBoor  or  Sxal  or  CospoRATioir  is  UNiracasBABT,  when  it  ia  affixed  by 
the  proper  officer  or  agent  of  the  company.    Id. 

1ft.  Persons  Acting  Pubuclt  as  OmoxBS  or  OoBPOBAnojr  abb  Pbbbuiobd 
to  bb  Righttullt  in  OmcE;  and  in  the  absence  of  proof  on  the  anb- 
]eot,  it  ia  not  incumbent  on  the  party  claiming  under  the  aeta  of  an  offi- 
cer dtfado  to  ahow  that  he  haa  been  properly  elected.    Id. 

16w  Corporation  Authorized  bt  Charter  to  Entbr  upon  Pritatb  Pum- 
I8E8  and  take  therefrom  roateriala  for  the  erection  of  puUio  worka,  and 
liable  for  compensation  to  the  ownera,  ia  liable  to  the  owners  for  the 
materiala  ao  taken  by  contractors  employed  by  the  corporation  for  the 
proaecution  of  a  portion  of  the  work,  although  the  contraetora  were  to 
furnish  the  materiala  and  to  do  the  work  for  a  stipulated  prioe.  LtAm 
▼.  WabtUk  Nov.  Co.,  494. 

17.  Contractors  Emploted  to  Pertorm  Portion  or  Pubuo  Work  bt  Cob- 
PORATiON  chartered  for  that  purpose  are  none  the  less  the  servanta  of 
the  corporation  because  they  do  the  work  by  contraot  and  for  a  stipulated 
{nice.    Id. 

18.  Privileges  Conferred  bt  Charter  upon  Corporation  to  Ebablb  Ir  to 
Execute  a  public  work  devolve  upon  contractors  employed  by  the  cor- 
poration for  the  aame  purpoae.    Id. 

19.  Pbrson  Injured  bt  Acts  Done  bt  Those  nr  Empu>t  or  Cobpobasiov 
and  in  pursuance  of  its  charter  has  a  right  to  look  for  compensation  to 
the  principal,  who  alone  had  authority  to  direct  anch  acta.    Id, 

80.  CoBPORAXioN  is  NOT  Bblibvbd  rBOM  ITS  Pbimabt  Lubiutt  worn,  Dmlw- 
AGBS  oonaafonad  to  individuala  by  the  ezenaae  of  ita  ohartarsd  ri|^ts  l>y 
oontraotora  empU^ed  by  the  corporation  merely  becansa  the 
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oHij  «idir  iMr  aontHwl  be  liable  over  to  tke  eotpotatka  lor  ■nob 
deaegee.    Id, 

fl.  Tritbtiu  or  Towir  PoenBs  Oax.t  Suoh  Powkbb  ab  abm  SrwaamAULi 
CovwEKBLED  by  the  act  of  inoorporation,  or  are  neoenary  to  oany  intl 
effect  the  powers  exprenly  granted;  and  if  they  tranaoend  the  authority 
80  conferred,  their  acta  are  not  binding  apon  the  town  or  third  persons. 
Petersburg  ▼.  Mappin,  601. 

S2.  Trustkss  or  Town  mat  8ux  and  bs  Susd»  and  take  all  steps  necessary 
to  aaaert  and  secore  the  rights  of  the  corporation.    Id, 

SSL  PowBB  or  Tbustbbs  or  Towv  to  Pbosboutx  and  Dkwesb  Suits  on  be- 
half of  the  oorporatiott  includes  the  power  to  compromise  the  samei 
and  a  settlement  of  an  existing  oontroverayy  if  made  in  good  faith,  btnda 
the  corporation,  though  if  collusive  it  is  not  obligatory.    Id, 

24.  MsBE  Ebbob  in  Judgment  will  not  Vitiatb  SsTTLBMBNTof  cuntrovegsy 
by  trustees  of  town  in  behalf  of  the  corporation,  if  made  in  good  faith. 
Id. 

25.  MuNiciPALiTT  IS  NOT  LiABLX  to  a  pcrson  whoee  property  has  been  in- 
jured by  a  mob  within  its  limits,    firaiher  r,  Lexington^  685. 

20.  Dbolabation  Which  Chabou  Municifalitt  with  Nones  through 

its  officer!  should  show  when,  how,  and  to  what  officers  the  notice  waa 

given.    Id, 
27.  OmcKBfl  or  Cirr  abb  .Quasi  Civil  Ornosus  or  Gotkbnmbnt.    They 

are  personally  liable  for  their  malfeasance  or  non-feasance  in  office^  bat 

for  neither  is  the  corporation  liable.    Id, 
See  Common  Cabbixbs,  6,  6;  Eminent  Domain;  RAn.BOATWi,  1,  8;  Taza* 

TION,  10. 

■ 

COSTS. 

See  SUBBTTBHIP,  4* 

CO-TENANCY. 

1.  COPABOENABT    ESTATES    AND    ESTATES  IN  COMMON  ABE    BlOOONISID   AS 

DirrEBENT  Legal  Estates  in  Maryland,  having  diffsrent  qualities  and 
incidents.     OUpin  v.  HoUingeworth^  737. 

2.  TENANcnr  in  Common  is  Cbbatbd  bt  Will  by  all  expressions  importing 
division  by  equal  and  unequal  shares,  or  referring  to  the  devisees  as 
owners  of  respective  or  distinct  interests,  and  even  by  words  denoting 
equality.    Id, 

t,  Tenanot  in  Common  is  Cheated  bt  Wili^  and  Devisees  Take  bt  Pub- 
OHASE,  AND  NOT  BY  DESCENT,  as  the  will  docs  uot  psss  the  same  estate 
in  quality  or  quantity  that  they  would  have  taken  as  heirs  at  law,  where 
a  testator  devised  "all  the  rest  and  residue  of  my  estate  *  *  *  to  be 
divided  amongst  all  my  ejuldren,  in  equal  shares  and  portions,  to  them, 
their  heirs  and  assigns,  forever."    Id, 

lb  One  Owneb  in  Common  mat  Sue,  without  Joining  his  Co-owneb,  a 
sheriff  who  has  sold  the  entire  property  in  the  goods,  on  an  execution 
against  the  co-owner  after  notice  of  the  plaintiff's  interest.  Smyih  v. 
TamJcereky,  193. 

0w  Sale  bt  OmoEB  or  Entibe  Pbopebtt  in  Goods  Owned  bt  Two 

JoiNTLT,  on  an  execution  against  one  of  them,  is  an  abuse  of  his  legal 

authority  which  renders  him  liable  as  a  trespasser  ah  tnitio.    Id, 
Am.  Dbo.  Vol.  LVI— 51 
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S.  If  OmoKB  Snxi  £iinfti  Fmonaan  nr  Goom  ov  Co-vrnvAini  oa  &u- 
oonoN  AOAimr  Omb,  and  raoelvM  Um  moiiej,  tba  othv  owmt  nay 
WBiTe  tba  tori  and  bring  ammmp§it  for  tba  monay.    /li. 

8aa  LAin>L(iED  A]n>  Tbvavt.  1;  Pabxitioiii  PABnnMnr»  14^  Ifti  Tax* 

ATIOH,  & 

OOUNTEEFEITINO. 
8aa  GEomrAi.  Law,  14, 16;  Kwammm,  14. 

COUBXa 
8aa  Bqvitt,  8^  17-20;  JmusDionoiii  Puamao  as]»  Pftaonoa 

CREDirOB'S  BILL. 
See  Bquitt,  7,  6,  2L 

CBIHINAL  LAW. 

L  Wbx&b  Oklt  CoTSftiNO  TO  Opknino  roR  WiHDOw  la  ft  doUi  Inmg  ovar 

two  naila  at  the  top^  Mid  loose  at  the  bottom;  wbetber  tba  laciOTal  of 

tbe  olotb  from  one  of  the  uaila  U  a  BufBcient  breaklQg  to  oonatitata 

baigbury,  quart,     JItaUer  ▼.  CcmmomweaJth^  121. 
ti  CoNSPiiucT  TO  Commit  Abhault  and  Battebt  itpon  Deputt  SHSitirr, 

in  order  to  prevent  bim  from  peifonning  bia  official  datiaa,  ia  iUrjjaL 

Siaie  V.  MeNallg,  650. 
t.  Adultbbt  mat  bx  Committbd  bt  Mabbikd  Majt  witb  Ukkamkibo 

Woman;  bo  iDceetnoas  adnltery,  bnt  tbe  woman  in  aoob  a  oaae  ia  gailty 

only  of  iuoeatooos  fomioation.    Cook  ▼.  Siate^  410. 
I.  Ln>icTMKNT  CnABoinQ  Ofpknsb  03f  CXBTAHi  Dat  mmd  Ditsbb  Otbkr 

Days,  etc.,  ia  good,  tbe  latter  worda  being  raiplaaaga.    /<£. 
ftb  lyoiOTMBNT  mat  Coarge  Opprkse  cm  Ant  Dat  Prior  to  tlia  fin«liag 

thereof,  and  the  crime  may  be  proved  on  any  day  within  tba  atatnte  of 

limitatiout.     ItL 
t.  Indictment  Charging  Optxnbb  in  Language  of  Code  creating  it^  or  w 

plainly  and  diatinctly  tliat  the  jury  can  clearly  nnderatand  its  natore,  is 

aulBcient.     Id. 

7.  Indictment  tor  Ingbstuous  Ai>cltbrt  bt  Father  with  Dauuhter* 

averring  that  on  certain  daye  tlie  defendant,  being  a  married  man,  did 
commit  divers  acts  of  incestuous  adultery  by  cohabiting  and  having  sexual 
intercourse  with  one  L.  C,  etc.,  she,  the  said  L.  C,  bei^g  then  and 
there  the  daughter  of  him,  etc,  without  stating  that  the  said  L.  C.  was 
his  legitimate  daughter  of  the  whole  blood  by  her  mother,  to  whom  be 
was  legally  married,  is  good.    Id, 

8.  Indictment  tor  Living  *' Together  in  Fornication*'  foond  againat  a 

man  and  woman  is  sufficient,  without  stating  tbe  facts  which  enter  into 
the  composition  of  the  offense.     Laumon  v.  StaU^  182. 

9.  Indictment  ior  Forgert  will  not  be  Quashed  on  Ground  that  it  does 

not  charge  that  the  foiged  bank  bill  alleged  to  have  been  pawed  waa 
passed  as  a  true  one,  wben  it  doea  charge  tiie  bill  to  have  been  nttared 
and  paid  aa  true.     McCartney  v.  StajU.^  610. 

10.  Indictment  for  Forgery  of  Promusort  Note  need  not  aet  out  the 
indorsementi,  or  any  other  matter  written  upon  tbe  same  paper 
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tutiiig  ■•  p«rl  of  tbd  note  itMlf ,  and  not  flotering  Into  the  Miwitliil  d&» 

Mription  of  thftt  inatnunent.    Perkku  t.  Cominoiiwiealti^  12S. 
11«  IvDiomxNi;  VOB  Pbbjubt  mast  not  ooly  allege  the  uttteriality  of  the 

evidence  given  by  the  aooneed,  bat  mnet  also  show  that  the  oonrt  had 

Jnriadiction  of  the  oaae  in  which  the  alleged  peijaiy  waa  committed* 

OamtHanweaUh  v.  Pickering^  158. 
ISL  Ihdiotmxnt  will  Lis  vob  Mudbuavob,  where  a  treapaai  ^yan  ckmnim 

frtgjU  ia  aooompanied  by  acta  conatitating  a  breach  of  the  peace.    J/eie* 

d/ermm  ▼.  CkmmumwtaiJth^  100. 

It.  COUBT  MAT  LraTBUOT  JUBT  THAT  IV  THIT  ABB  SaTUFIBD  THAT  KOTB 

deacribed  in  an  indictment  for  forgery  in  paasing  it  waa  forged  and  falae, 
no  proof  ia  neceaaary  of  the  eziatence  of  the  bank  upon  which  it  pur- 
ported to  be.     McCaHney  t.  StaU^  510. 

14.  Kaiob  or  Pbbsonm  Who  abe  Compitbmt  Judobs  or  OsNUiVBirBBS  or 
Bakk  Bills  may  be  ascertained  by  the  prooeentlng  attorney  from  a  wit- 
neoa  upon  the  trial  of  an  indictment  for  forgery  in  paaaing  a  counterfeit 
bankbilL    Id. 

IA.  Uttbbino  or  Othbb  Couhtebtbit  Bank  Notb  or  Samb  anb  Othbb 
Bakxs  may  be  given  in  evidence  on  the  trial  of  au  indictment  for  paaa- 
ing a  coonterfeit  bank  note  to  ahow  guilty  knowledge,  although  indict- 
menti  have  been  found  upon  each  utteringa  and  conviotiona  or  acquittala 
had  upon  them.    /d. 

16w  On  Ghabob  or  Iixioit  Intkbooubsb  within  Lim ttbd  Pebiod.  Bvidbncb 
or  Aoxs.Antbbiob  to  auch  period  may  be  adduced  in  explanation  of 
acta  of  a  aimilar  character  witiiin  that  period,  although  auch  former  acta 
if  treated  ae  an  offense  would  be  barred  by  the  statute  of  limitatioaa; 
evidence  of  thia  character  would  not  however  be  admissible  aa  ind^ 
pendent  testimony,  but  ahould  be  received  when  proposed  in  con- 
nection with  or  subsequently  to  the  introduction  of  evidence  tending  to 
eatabliah  an  improper  interoourse  between  the  partiea  during  the  period 
to  wliich  the  diarge  te  confined.    Xowson  v.  SkUe^  I82L 

17.  On  Cbabob  or  Illicit  Intbbooubsi,  Bvidbncb  or  Impbopbb  Famiuabi- 
TiBS,  explained  by  the  fact  of  prior  intercourse,  may  be  corrobMated  hy 
proof  of  subsequent  illicit  connection.    Id. 

18.  Bvidbncb  that  Detbndant  Bbpused  to  Pat  iob  Sbbvigbs  or  Phtbi- 
dAN  rendered  during  the  confinement  of  his  co-defendant^  and  lua  stat^ 
menta  that  the  child  waa  not  hia,  not  being  connected  with  any  converaa- 
tion  or  admission  offered  by  the  state,  ia  not  admissible  on  the  trial 
of  a  man  and  woman  Jointly  indicted  for  living  together  in  fornication. 
Id. 

18.  Fact  or  Iluctt  iKTBBOOUBn  can  Vbbt  Babbly  bb  Duubctlt  Pbovei\ 
and  must,  in  the  great  majority  of  cases,  be  inferred  from  circumstances, 
the  weight  and  conclusiveness  of  which  vary  according  to  the  situatioD 
and  character  of  the  parties,  the  habits  of  society,  and  other  incidental 
oireumstancea.    Id, 

to.  Fact  that  Unmabbibd  Woman  la  Sbbn  in  Niobt-timn  at  Housa  or 
81NOIJB  Man,  who  ia  aick  at  the  time,  in  oompany  with  her  mother,  by 
itself  and  unconnected  with  every  other  fact,  provea  nothing;  but  whoB 
offered  in  oonneotion  with  other  evidence  proving  illicit  interoourse  be^ 
tween  them,  becomes  relevant,  on  their  joint  ladiotment  for  living  *'t» 
gather  in  adultery."   Id. 
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DmrKKDJon  Ain>  PHmoiAK  who  attended  the  defeodent  dvring  her  eon* 
fineawnt,  as  to  the  meeiie  by  whioh  the  phyucian  was  to  obtaiB  fak  In^ 
daring  whieh  the  defendant  remains  sQent,  la  not  admieriMe  aguwat  the 
defendant  on  an  indiotoMnt  ol  her  and  her  eo-de£endant  lor  living  tin 
father  in  fornication.    Id. 

See  Btidinoi,  10-14,  20;  Niw  Tbial,  1. 

DAMAGES. 

1.  Somi  Damaob  KaoBSBABiLT  Bjbult  vbom  Evxbt  WBOKonrL  Iirrasiov 
of  another's  property,  and  the  law  does  not  require  any  dirtinot  injury 
to  be  shown,  in  order  to  Justify  a  recovery  therefor,  ^t  in  the  case  of 
property  of  an  indiyidnal  inolnded  in  a  highway,  the  mere  entiy  upon  it 
is  not  an  infringement  of  his  right,  nnleas  snob  entry  be  nnanthoriauL 
Nicholson  T.  New  York  etc.  B,  B.  Co,,  390. 

t,   DaMAOBS  fob  RlMOTB  AKD  SPECULATIVa  LoSS  OT  PBOFITS  GAK-MOT  BB 

Alldwbd,  and  an  award  rendered  npon  such  basis  will  be  set  aside. 
Affddrow  v.  Norria,  313. 

t,  KxBMFLABT  Damaobb  may  be  awarded  in  actions  npon  the  case  aa  well  aa 
in  actions  of  trespass.    Fleet  v.  ffoUenben^,  603. 

L  Vkbdict  mat  be  Set  Aside  when  DAMAaBS  abb  Ubbxakblbd  abb 
Unjustifiable.    Mc  Daniel  v.  Baea,  339. 

6.  Vebdict  fob  DAiiAGi>  will  not  be  Set  Asidb  as  Etobbbiyb,  where  tiie 
amount  of  the  damagee  is  a  matter  of  opinion,  and  some  of  the  evidence 
tends  to  show  that  they  were  estimated  too  high,  while  other  evidenee 
tends  to  show  that  they  were  estimated  too  low,  if  there  is  no  evidence 
tending  to  show  that  the  jury  acted  corruptly  or  dia^rogarded  the  in- 
structions of  the  court.    NichoUon  v.  New  York  etc  B.  B,  Co,  9  390. 

See  AnoBNET  and  Client,  2;  Bailments;  Ck)BPOBATiONS,  10-20, 25;  "Dbuq- 
oiBTs;  H10HWAT8, 3, 0,  7;  Landlobd  and  Tbnant,  4, 5;  MoBiOAQBa,  20i 

DEBTOR  AND  CREDITOR. 

Dbbt  n  NOT  CoBPTO  Capable  of  Local  Position;  consequently  it  attadies 
to  the  person  of  the  creditor,  though  its  payment  is  secured  by  an  1^* 
pothecation  upon  immovable  property.    Newcomer  v.  Orem,  717. 

See  Fbaddulbmt  Contbtanobb;  Mobtoaobs;  Pabxhbbship,  4-6^  10, 12;  18| 

Payment. 

DECLARATIONS. 
See  Cbdiibal  Law,  21;  Dedigatiok,  2;  Evidbmob,  10-17. 

DECREES. 

See  CoNFUOT  ov  Laws;  Equitt,  14, 20;  Judombntb,  3-0^  8;  MiKBiAgm  ahb 

DivoBCB,  6;  MoBSOAOBS,  11,  16;  Plbadino  and  Pbhoebob,  27t  SO. 

DEDICATION. 

L  No  pABnouLAB  Cbremont  is  Requibbd  to  Make  Dbdioatioh,  nor  is 
any  time  prescribed  by  law  as  essentisl  to  securing  the  enjoyment;  dedi* 
cations  may  be  presumed  from  facts  and  circumstances  proved;  and  si 
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€fok  T.  Spvmwl,  606L 

f.  DaOLABATIONS  AS  WmLL  AS  AOTB  OT  OWVSB  MAT  BB  BVUIMW»  OV  DSM- 

.    €Anov  of  land  by  him  for  a  xomL    /A 

DEEDS. 

!•  Whxbs  OmasioN  ov  BmAUi  or  Sgbolls  to  Dbbd  nisei  a  okmd  over  tha 
titlo  to  land,  the  same  should  be  rectified  before  a  sale  is  made,  vndsr  a 
deed  of  trust,  to  eeonre  the  porchase  money.     Bryan  y.  Stump,  139. 

S.  J>EED  WILL  BB  CONSTBUED  AS  FeOVFMBNT  OR  AS  DkED  OV  BaBOAIK  ABB 

Salb,  as  will  most  efieotnally  aoeomplish  the  grantor's  Intention,  if  tha 
oaae  be  one  where  his  intention  is  to  prevail  against  the  strict  rules  of  ia- 
teipretation.     Wart  y.  Richardson,  762. 

St  CSovYBTABOB  SHALL  Operatb  AT  CoMMON  Law,  nnlesB  the  intention  of  tlia 
parties  appears  to  the  contrary,  wheneyer  a  ocmveyanoe  may  take  efbet 
either  at  common  law  or  onder  the  statate  of  uses.    Id, 

4.  Dbbd  Ibofbratiyb  as  GoiryBTANOB  a  Good  as  ConTBAor  to  Ooktbt  sb 
against  the  principal,  where  it  is  improperly  ezecnted  by  an  aathoriasd 
agent  in  his  own  name.    Salmon  v.  Hoffman,  322. 

ffb  Dbbd  is  EIftbctuallt  Dbuvbrbd,  thouob  Graictbb  is  not  Pbbibbt  nor 
any  one  on  his  behalf,  and  though  the  grantor  retains  control  of  it,  if  it 
be  signed  and  sealed  and  declared  by  the  grantor,  in  the  presence  of 
attesting  witnesses,  to  be  delivered  as  his  deed,  and  there  be  nothing  to 
qualify  the  delivery.     Rnshin  v.  Shidds^  430. 

8.  Statbmbmt  in  Attbstation  Clausb  that  Dbbd  was  Dblivbbbd  is  not 
sufficient  proof  of  delivery  to  entitle  it  to  be  recorded.    Id. 

7.  Dblivbbt  ov  Dbbd  mat  bb  Insbbrbd  ntoM  Possbssion  ov  It,  or  of  tlia 
land  conveyed  thereby,  by  the  grantee,  but  this  is  not  sufficient  to  maka 
a  certified  copy  of  the  record  of  such  deed  evidence  if  the  probate  does  not 
ahow  delivery.    Id, 

i.  OsjBCf  ov  Rbcx>rdino  Convbtanobs  is  Mbbblt  to  Giyb  Nonca  thereof, 
but  their  validity  depends  on  other  circumstances.  Such  records  often 
furnish  but  very  imperfect  information  of  the  real  state  of  the  titles. 
Cowlu  v.  BoMU,  371. 

•.  Ibrboularlt  Bboobdbd  Dbbd  is  not  Notiob.    Rutikm  v.  Shields,  436. 

10.  PROBATB  ov  Dbbd  Omitting  to  Show  Dbuvbrt  dobs  not  Entitlb  It  to 
Rboord  so  as  to  make  a  certified  copy  of  the  record  admissible  as  evi- 
dence, as  where  the  witness,  upon  whose  affidavit  the  deed  is  recorded, 
swears  only  that  he  saw  the  grantor  sign  and  seal  it.    Id, 

11.  Proof  that  Subsbqubnt  Purchasbb  had  Actual  Notiob  ov  Prior  Un* 
RBOORDED  Dbbd  must  be  clear  and  positive,  so  as  to  leave  no  reason- 
able doubt  that  the  taking  of  the  second  conveyance  was  an  act  of  bad 
faith  towards  the  first  purchaser.     Rogers  v.  WUey,  491. 

18.  SUBSBQOBNT  PUBCHASBR  IS  NOT  PUT  UPON  InQUIRT  AS  TO  EXISTBNCB  of  a 

prior  unrecorded  deed,  by  information  of  the  possible  existence  of  sadi 
a  deed,  when  from  the  same  informant  he  learns  that  it  was  to  be  can- 
celed. Id, 
IS.  Conditions  in  Dbbd  can  bb  Rbsbrved  Only  vor  Gbabtor  and  hh 
Hbibs,  and  the  right  of  re-entry  for  a  breach  pertains  to  tha  gmator  aad 
his  legal  representatives  alone.    Bangor  w,  Wantsu  667. 
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14.  Dud  oak  mm  Atoisid  mr  Obouvd  tbat  OKunm  Wiui  hot  Lwai&i 
Acthoeihd  to  ne«iY»  it,  only  by  tbe  gnator  or  by  noM  com  piivy  li 

8m  Dowsb,  Si  Bfumiw,  2,  S;  Maxbisd  Wom,  1»  %  8t  ''Snusr^ 

CAni"  Tbustb,  1,  fi»  (^Ift. 

DKFiNlTiONS. 
8m  OomnvnovAL  Law,  e,  7;  "Shbluet's  GAnT  Wiuj.  U. 

DEUVSRY. 
8m  DoDSt  &-7;  Saum,  1L 

DEMURRSB. 
8m  Pliaoino  and  PEAflnoi^  7* 

DEF06inON& 
8m  WixnaBH»€b 

DSPUTIE8L 
8m  8Kuiin»t. 


11 X  •i:><, 


8m  •«8n&LBf^  CAiBT  Wnu^  ll  UH  UL 

DEVASTAVIT. 
8m  Ejuhjuvum  ahi>  AoHnfnnusQBii,  12. 

DEVIBB& 
8m  Omsi  WniA 

DIVOBC& 
8m  OomnnrnoKAL  Law,  (^11;  Marmaob  axd  Pifgau^,  >^ 

DOMIdLB, 
8m  OoBvonAimn^  11,  IS;  Hubbavd  avd  Wifi,  1;  Marmaob  axd  DifUM^ 

3;  Tazatiov,  8,  10. 

DOBMAirr  PARTNERS. 

8m  PARmriBBHIP,  1. 

DOWER. 

^.   WlWM  HAS  No  BlOBT  OV  DoWKB  IH  LaND  PUBOBAflBD  BT  HmBAn  AIB 

MoBSOAOBD  Back  Motemponneooaly  by  the  husband  and  wife  to  tho 
gnntor  to  Moare  the  payment  of  the  pnrohMe  money.  E$iamL  t.  Le- 
jNVffCy  260. 

S.   DOWBB,   PROTIDED   BT   LaW  IW  BbHALV  OV    WiDOW,   Ig  PaKAMOUHT  tO 

all  ooDveyaDoes,  oontraolst  inonmbranoM,  debts,  or  liabilitiM  of  the 
husband  ezeented  or  incuned  by  him  during  eovertnre.    Higgmbaikmm 
T.  CorMeett;  180. 
tb  Whbb  Hubbabp  pubhto  CdVBwmtB  Sblm  and  OoyvBTg  Laxp  with  gen* 
end  warranty  and  hii  wife  did  not  Join  in  the  deed,  and  the  hnehani 
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afterwards  willad  the  whole  estate,  real  and  penonal,  to  hie  wife  for  life, 
lemainder  to  hie  children,  the  will  not  only  be  entitled  to  take  nnder 
the  will,  bat  also  be  allowed  her  dower  in  the  land  sold.    Id, 
.  I.  Iv  Ordib  that  Pbovision  fob  Wifb  in  her  husband'a  will  shall  be  held 
to  be  in  lien  of  dower,  the  will  must  so  declare  in  terms.    Id, 

See  Guardian  and  Wabd,  3. 

DRUGGISTS. 

Dbuqoist's  DtJTT  IS  TO  80  QaALiTT  HiMSKLP,  Or  to  employ  thoee  who  are 
so  qnalified,  to  attend  to  the  business  of  compoondingand  Tending  drags 
and  medicines,  that  one  drag  may  not  be  sold  for  another,  and  so  that 
when  a  prescription  is  presented  to  be  made  ap  none  bat  the  proper  med* 
icines  shall  be  used  in  mixing  and  compounding  it.  If  his  customer  Is 
injnred  by  the  mistake  of  the  druggist  or  his  clerk  in  using  one  drug  for 
another,  the  druggist  is  not  exonerated  because  due  and  reasonable  or 
even  extraordinary  or  unusual  care  and  diligence  were  used.  Flmt  v. 
Botlemhemp,  fl6>. 

See  Mastkb  avd  Ssrtaht,  8. 

BJECTMENT. 
See  Tebfass,  2. 

EBONENT  DOMAIN. 

LaonLaiuBB  has  Fowkb  to  Dslboatb  to  Railbqad  ObsKnunoir  Ao- 
TBOBITT  TO  Ai/TKB  and  repair  highways,  snbject  to  the  liabiUtj  of 
making  oompensatioa  for  the  property  taken  or  the  injury  oeoaatnnad 
tfaeroby.     IMMtom  t.  New  Torketc,  R,  R.  Cb.,  890. 

See  CORFORATIOlfB,  18. 

EHFLOTEB  AND  EMPLOYEE. 
See  Ldoib,  7;  MAsnut  avd  Sibyaht. 

EQUITY. 

I.  Dwnsomm  Bsnrsnr  Law  akd  Equitt  as  to  AonoNS  u  not  A»ftT.fm|> 
by  the  Califoniia  praetioe  act  in  providing  that  "there  shall  be  but  one 
form  of  ctTil  notion;''  the  innovation  extends  only  to  the  form  of  the 
action  and  the  pleadings.    De  WiU  v.  /fays,  352. 

9.  To  Entitlb  Plaintiff  to  Equitabui  Intnrfo6ITion  undib  Rbfobmid 
Pbocbdurs,  he  must  show  a  proper  case  for  the  interference  of  a  ooort 
of  chancery,  and  one  in  which  he  has  no  adequate  relief  at  law.    Id. 

8.    SUFKIIM  COUBT  OV  MaINS  OOtt  NOT  POflSBH  GiNRttAL  EqOITT  PoWKU^ 

but  is  anthorixed  to  act  as  a  court  of  equity  only  in  certain  cases  pointed 
out  in  the  statute.    SouUer  v.  Atwood,  647. 

4.  BQiTiTr  WILL  NOT  RiBTRicT  Opxbation  ov  Gknebal  Rbuubi  whon  it  was 
such  a  paper  as  was  intended  to  be  exeeuted,  but  the  parties  might  haw 
mistaken  its  operation,  or  had  not  that  in  mind.    Fleieker  v.  Jaektam,  08L 

8.  Whkri  nxithkb  Fraud,  Mibtakb,  nob  Svbpbisb  ib  Pbovbd,  a  court  of 
eq[aity  will  not  interfere  to  reform  an  agreement  or  n  deed  when  it  Is 
snoh  as  the  parties  designed  it  to  be.    McElderry  v.  ShtpUy^  708. 


•b  Waxvov  YwnAWfm  is  Bab  w  Bauv  or  Sgoanr  MfraDMaAlMr.  m 
wImto  cnb  tekM  aa  aMtgaiaeat  cf  *  oontoot  alter  smidiy  braaajwi^  d 
iHiich  be  might  haT«  known  if  ha  had  naed  ordinary  diUgaDoe^  and 
then  aaeka  oompaniation  therefor,  or  paye  eertain  notea  fonniag  tiia  eon-. 
•ideration  of  the  ■wigned  eontraet^  with  ftill  knowledge  or  meana  of 
knowledge  that  th^  were  dmwn  for  too  mneh,  and  then  eeeke  rep^- 
ment  of  the  OTerploa.    MarthaU  y.  MmnB,  444. 

7.  JUDUMBNT  OBEDnOB  BA8  BwBT  TO  PUBBCTS  SQITITABUi   BbTATB  of   hk 

debtor  in  a  eoort  of  ohaaoery  and  have  it  eet  apart  to  the  payment  of 
hie  debt    Ltmg  ▼.  BrtnoUt  244. 

i.  Istxbbbt  ov  Ohs  of  Skvxbal  Co-dibtbibutkbs  nr  Iktbbeats^  Bbzasb 
MAT  BS  Chabobd  in  chanoery,  by  a  Judgment  creditor,  for  the  payment 
of  hie  debt;  but  in  order  to  do  this,  it  ie  Indiapeneably  neceesary  that 
the  ohancellor  shoiild  proceed  to  meke  a  final  aettlement  of  the  adminia- 
tration,  and  separate  the  portion  of  the  judgment  debtor  from  the  re* 
mainder  of  the  estate  before  a  final  decree  can  be  prononnoed  candemntng 
such  portion  to  the  payment  of  the  demand.    Id, 

9.  OBnoonoM  ov  MnLnvABioufams  is  Bdooubaobd  by  the  oourte  where  it 
would  defeat  instead  of  promote  the  ends  of  juatioe.  ManhaU  y.  ifeaai^ 
444. 

10.   Ko  GlNEBAL  BlTLB  EXOIB  BOB  DBCEDmO  WBKN  BnX  IS  MuUHFABIOUli 

bat  it  must  be  left  to  the  discretion  of  the  court  in  each  case.    Id, 

11.  Bill  is  Multifabious  Wbigh  Dbmahds  Sevbbal  DranNcr  Matxbbb  of 
distinct  natures  of  several  defendants,  or  several  entirely  unconnected 
matters  of  one  defendant,  as  where  the  aasigniPMi  of  a  bond  lor  the  oon> 
veyance  of  land  files  a  bill  against  his  assignor  and  the  origfaial  vendor 
to  remodel  and  enforce  the  agreements  between  the  deleadanta  and  be- 
tween the  complainant  and  his  aaaigiibr,  and  claiaia  also  of  the  original 
vendor  compensation  for  hoMing  over,  and  for  removing  fences  and 
manure,  etc.    Id, 

18.  Complainants  havoto  Aeolmd  fob  Bkubf  as  Hubs  of  A.  can  not 
recover  as  the  heirs  of  B.,  although  the  proof  adduced  shows  them  to  be 
such,  as  they  can  only  recover  on  the  validity  of  their  title  stated  in  their 
bill.    Maulding  v.  SeoU,  298. 

1&  Obatobs  should  Fuji  Supplsiibhtal  Bill  statiDg  the  grounds  upon 
which  they  desired  to  contest  the  releaee,  in  order  to  have  the  mattnw 
properly  in  iaeue  before  the  court,  on  the  coming  in  of  the  answer  setting 
np  a  release  of  the  defendantii  liability,  where  the  orators  desire  to  re* 
strict  its  operation.    Fkteker  v.  JadBaony  08. 

14.  JoBiSDionoyAL  Pacib  Statbd  nr  Bill  uxmr  n  DsmsD  «o  bb  Tbob  m 
a  suit  on  a  decree,  when  the  decree  is  collaterally  attacked.    So 
V.  Harrimm,  227. 

Uk  AirswKBisyoTKviDKiroiBZOiRaoVABAsBaspoinnFBtotfaebilli 

ever  matter  in  discharge  or  avi^danee  is  assertrfd,  or  new  and  snbatantitra 
daims  are  advanced,  they  must  be  established  by  ptod  Bitdt  v.  Ana* 
aqr,  081. 

16,  AmrwKB  n  to  bb  Taebb  as  Tbvb,  as  itwas  not  pnt  in  iasBe  l^a  rsplica* 
tion,  where  it  was  agreed  that  the  osnse  should  be  aahmltted  on  bill  and 
answer.     Ware  v.  i?ldkwt2eoa,  762^ 

17.  OBOBBOFBBFSlUnfOBI8lBBBOULABIFOBB(^PAB9nSWA8BOVBOOBB 

CovBT.    It  is  irregular  in  a  chancery  proeeadi^g  to  take  aiqrordsrgan- 
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§nSij  afibetbg  the  merite  of  the  eofle  antil  it  is  at  Imm  m  to  all 
parties;  this  is  not  ezoosed  by  the  supposition  that  tha  partly  not  befors 
the  ooart  was  not  a  necessary  ooe.  It  is  enough  that  he  was  represented 
by  the  bUi  as  having  some  interest  in  the  subject-matter  of  the  suit,  and 
Is  regularly  made  a  party  by  proper  allagatioos  and  prayer  for  subpcena 
to  bring  him  in.    Sslava  v.  Leprttre^  266. 

18.  iNSXRUonoNS  BT  Ckaugsllob  to  Master  ov  Qaua  ov  Bxtibivob  can 
not  be  disregarded  by  hinit  and  he  can  not  set  in  opposition  to  them. 
Lang  v.  Brown^  244. 

19.  BxpoBT  ov  Mastkb  undkr  Okdkb  of  Bxvkbbvcx  by  chancellor  will 
not  be  permitted  to  stand,  where  the  master  disregarded  the  instructions 
and  directions  of  the  chancellor,  and  where  the  report  did  not  furnish 
the  facts  necessary  to  enable  the  court  to  proceed  to  a  final  decree  on  the 
merits  of  the  case,  although  no  exceptions  had  been  tsken  to  it.    Id, 

20l  Ooubt  oak  vot  Maki  Obbib  iNcovsmnNT  wrra  Obioikal  Dbciox. 
From  the  time  of  pronouncing  the  decree,  all  the  subsequent  proceedings 
should  be  consistent  with  it.    Id, 

21.  Ibkioulabitt,  ii*  Such  It  bx,  in  that  Cbbditor's  Bill  and  Bill  vob  Dn- 
TBiBunoN  HAVE  BUN  Unitxd  in  the  ssme  prooeedin^^  or  one  converted 
into  the  other,  in  the  court  below,  by  sgreement  of  the  partieSi  can  not 
be  taken  advantsge  of  on  appeal.     Wart  ▼.  Richardaofit  762. 

Sea  Abbixration  and  Award,  3;  Assionmbnt  ov  Conthactb;  CoNsnTiT- 
noNAL  Law,  10;  Evidbnoi^  1;  Ezbodtobs  and  Admikistratobs,  7; 
iNJUNonoNs;  Judicial  Salbs;  Judombnts,  2^  23-25;  Juribdiotion, 
1;  Mistakb,  2,  5,  6;  Parent  and  Child,  8,  9;  Partnbbbhip,  3,  8,  13; 
Plxadino  and  Pbagtigb,  27,  30;  Pbobatb  Coubsb;  Spbqivio  Feb* 
iobmanob;  Taxation,  14,  16;  Tbebpas.^  l;yxKDORAXDyBNDEB»S-10i. 

EKBOB. 
See  New  Tbial;  Pleading  and  Practige,  lft-24»  29-36. 

ESTATES  OF  DECEDENTS 
See  CbxiuoT  ov  Laws,  4;  Eqoitt,  8;  Exbcutobs  and  ADMXNisnusoBS; 

GUABDIAN  AND  WaBD,  4,  6;  HuSBAND  AND  WlVB,  11«  13. 

ESTATES  TAIL. 
See  Wills,  17. 

ESTOPPEL. 

L  Ownbbov  Land  IB  Bbtovpbd  vbom  Sbttino  up  Txxxje  aoaibbt  iNvocsm 
PuBOHABBB,  wbeTO  he  stands  by  snd  sees  another  sell  it  without  w>^iHng 
known  his  daim.    Per  Heydaofeldt,  J.    Ood^rojf  v.  CaldweO,  360. 

SL  OwBBB  ov  Land  n  E01OPPBD  vbom  SETXiNa  up  Bioht,  where  he  know* 
io^j  and  silently  permits  another  to  expend  money  upon  land,  under  a 
mistaken  impression  that  he  has  title.    Per  Heydenfeldt,  J.  ^  ItL 

8.  Whbbb  One  bt  Wobdb  and  Actions  Intentionally  Causes  Another 
TO  Beubvb  in  the  ezistenoe  of  a  certain  state  of  things,  and  thereby 
induces  him  to  act  on  that  belief  so  as  to  injuriously  affect  his  prsTioos 
position,  he  Is  ocmcluded  from  averring  a  diffBrsnt  stata  ol  things  as  ez* 
at  the  time.    Ceiofes  v.  Baeon^  371. 

See  ExEounoNs,  16^  17. 
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evidence. 

i.   RlOOBD  01*    FoBMni    PROCSEDIKO  19   EqUITT  IS  HOT  APMIfUfllLK  in  «vl- 

denoe  nnleia  the  nine  it  oertified  under  the  seal  of  the  derit  ol  the  coort, 
or  proTed  under  a  oommiision.    Efflier  ▼.  CraJbht^  711. 

5.  CKBTinso  Corr  ov  Rbooro  oi*  Dxsd  not  Entitlkd  to  Bboord^  beeuue 

it  18  one  which  the  law  doea  not  reqnire  to  he  reoordedt  or  hecanae, 
thoagh  required  to  be  recorded,  it  is  not  prored  or  attested  aa  provided 
by  atatate  so  as  to  admit  of  its  r^giatration,  b  inadmisaiblft  in  OYidenoe. 
RuMn  V.  ShiM$,  436. 

8.  Admittino  Gopna  or  Dbkim  rBOM  Rboorbs  n  Qbxat  Bxlaxatiok  oi 
RuLX  of  the  common  law,  and  is  prodnctive  of  many  franda,  and  the 
requisites  of  the  atatate  should  be  complied '  with  before  allowing  tfaia 
mode  of  proof.    Id. 

4.  BlAsm's  Protbst  is  Admibsiblb  nr  BvnxBirci  to  impeach  teatimony  cf 
master  rendered  after  protest  had  been  made.  MeDcwA  ▼.  (ToMrol 
Myi,  im.  Co.,  019. 

ft.  RaoDPr  HAT  BB  CoKTSADiorED  BT  Pabol  Evxdbbob.     (ySrien  T.  OU- 

t,  Pabol  Btidbkcx  is  Admisbiblbto  Imatrnrr  Rbal  Pbopbbtt  indicated  in 
a  contract  for  its  sale,  and  described  therein  with  sufficient  certainty  ao 
that  it  can  be  thus  identified.    Ccierkk  y.  Hooper,  506. 

7.  Writtkn  Obdkb  ob  Lbitbb  ov  Gbbdit  addressed  to  W.  ft  W.  may  be 
proved  to  have  been  intended  for  W.,  W.  k  Co.,  so  aa  to  hold  the  writer 
bound  to  the  latter  firm,  and  it  may  be  introduced  in  evidence.  ITacb- 
worth  V.  Alien,  137. 

6.  OoiiTBiiTB  OF  Lost  Instritiibrt  oam  not  bb  Pbovbd  unless  it  appears  that 

reasonable  search  haa  been  made  in  the  place  where  the  paper  was  last 
known  to  have  been,  and  if  not  found  there,  that  inquiry  haa  been  made 
of  the  person  laat  known  to  have  had  its  custody.  Fkicher  v.  Jackttm, 
!». 

%  8»PCyNPABY  EVIDBMCB  OT  OWTBHTB  OT  BXBOPTlOg  IB  AdMIBSIBLB  wheW  it 

is  proved  that  diligent  search  was  made  for  it  both  by  the  clerk  who  is 
the  keeper  of  the  records  and  by  the  plaintiff  *a  attorney;  the  presump- 
tion is  that  it  waa  then  lost,  and  this  presumption  continues  until  there 
is  some  evidence  tliat  it  haa  been  found  since  the  search  was  made.  Po€ 
V.  Dorrahy  106. 

10.  CoNTissioN  OR  Dbolabations  ov  Aooomtuob  made  after  the  commission 
of  the  ofiense  are  evidence  against  him  only  unless  made  in  the  presence 
of  his  partners  in  the  crime.    Hw$U«t  v.  CommonweaUk,  121. 

11.  Contbsgions  Fbeblt  and  Solxmnlt  liABB  are  the  higheat  evidence^  as  a 
general  rule,  and  exceptiona  to  the  rule  should  not  be  allowed  except  en 
unassailable  grounds.    Cock  v.  State,  410. 

12.  CoNVBssioNs  01*  Onb  Defendant,  on  Tbial  of  Two  Joihtlt  iob  Illior 
Intbbooubsb,  are  adndssiUe  against  the  party  making  thenu  Laiimm 
V.  Stale,  182 

IS.  Confessions  of  One  Defendant  Tendino  to  Pbote  Subsequent  Illicit 
Intbbooubsb  are  admissible  against  the  party  making  them  on  tha  trial 
of  an  indictment  of  two  defendants  Jointly  for  living  together  in  fornica- 
tion, if  their  relevancy  ia  shown  from  facts  subsequently  oflbrsd  in  ail* 
Id 
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Mb  1teoijau.Ti0N8  ov  DoBHBAiiT  Masb  AT  Tms  OF  Tabboq  Oibie  Coim 
TXBfKiT  Baw  Nona  than  that  charged  in  the  indiotmentara  admiMibli 
as  part  of  the  rea  geata,    McCartney  v.  StcUe^  610. 

lA.  Dbclaratioms  at  Timb  of  Makiko  Coktract  are  part  of  the  ret  getim^ 
and  may  be  given  in  evidence  in  an  action  to  enforoe  it,  where  the  de> 
fenae  is  that  it  was  procured  by  false  and  frandulent  repreaentationa. 
Crwmp  ▼.  United  State*  Mining  Co.,  118. 

in  Dbqlaratioiib  ov  Third  Fbrsoms  are  iNADmaaniLB  in  Eviddvcb,  ex- 
cept in  those  cases  where  they  have  a  joint  interest  iidth  the  plaintiff 
or  defendant,  or  where  some  legal  relation  exists.    KtUmm  v.  RUehie,  326 

17.  Admisbibilitt  oi*  Dbclarations  of  Third  Pbbbons  must  bb  Rstab 
LI8HBD  by  the  party  offering  them,  by  showing  the  time  and  circum 
stances  nuder  which  they  were  made;  and  if  it  does  not  appear  in  the 
record  that  this  was  done,  it  wiU  be  {wesnmed  that  the  court  below 
properly  refused  to  admit  them.    Id. 

16w  EvLDBHCB  Prima  Faoib  Irreletabt  mat  bb  Rbjxotbd  at  the  time  it  is 
offered,  or  the  court  may  let  it  in  and  repudiate  it,  if,  after  all  is  heard, 
it  ii  still  irrelevant.     Lawaon  v.  State,  192, 

111  OovBT  Commits  No  Error  in  Araarmro  Irbxletant  Tbstimont,  if  it 
appears  affirmatively  from  the  record  that  the  evidence  became  relevant 
by  its  conneotian  with  other  testimony  subsequently  offered.    Id. 

Si  Tbstimont  ov  Ck)MPLAiNABT8  nr  Indiotmbnt  as  to  Rbasons  that  In* 
DUOBD  Thbm  to  believe  their  chaige*  true,  and  as  to  their  purpose  in 
making  them,  may  be  excluded  upon  the  trial,  as  it  could  have  no  efiect 
upon  tlie  rights  or  liabilities  of  the  defendants.    State  v.  McNally,  650. 

tl.  PoBinvB  EviDBNOB  Prrpondbratbs  over  Nbqatitb  in  weighing  con- 
tradictory testimony,  other  things  being  equal;  but  the  jury's  attention, 
in  the  application  of  this  rule,  should  be  directed  to  the  facts  and  circum- 
stances of  the  case,  to  prevent  its  unjust  operation.  Farmertf  etc.  Bank 
V.  Champlain  T.  Co.,  68. 

8aa  Attaohmbnts  10;  Common  Carriers,  2-4, 14, 16, 18,  20;  Oonfuot  ot 
Laws;  Corporations,  14,  16;   Criminal   Law,  14-21;   DBDioATioNr 
Deeds,  7,  10, 11;  Eqititt,  16,  16;  Fraud,  &-6;  Jvdombnts,  10,  11,  22; 
Marriage  and  Divorce,  1,  2;  Kbootiablb  Instrumbnts,  0;  New 
Trial,  1^;  Parent  and  Child,  8^;  Plbadino  and  Practice,  20,  26; 


EXCESSIVE  DAMAGES. 
See  Damages,  4, 6. 

EXEcunoNa 

1.  Execution  muct  Pubscb  and  be  Warranted  bt  Judgment  as  a  general 
rule,  but  misstating  the  date  of  the  judgment  in  the  execution,  if  it  de> 
aeiibes  and  identifies  it  so  as  to  render  certain  the  authority  upon  which 
it  Issued,  is  sufficient  to  invest  the  sheriff  with  authority  to  sell,  and  in  a 
eoUateral  proceeding  will  sustain  a  sale.    SpnU  ▼•  RM,  649. 

S.  Alias  Execution,  where  Original  is  Lost,  should  not  be  issued,  but 
a  copy  should  be  established.     Ruakin  v.  Shielde,  436. 

%»  Alias  Exbcution  can  not  be  Collaterally  Attaokbd,  though  irnprop* 
srly  issued  upon  loss  of  the  original,  if  iasoed  by  the  order  of  a  court  of 
esMipetent  jurisdiction.    Id* 


aU  IMBEL 

4.  Anma  op  Judovsiit  Vnaom.  u  Om  Momi  Awboukp  nr  LA.vf  ta 
the  ooUeetUa  of  tbe  debt.    iTo&aoa  y .  IT^ctfwih  632. 

ft.  Bond  Givsn  uitdbr  Statutb  iok  Bbiaasb  or  Juxtamm  DsBscm  from 
aarmt  ia  a  sabrtifeDte  for  the  eoitody  of  the  debtors  and  it  a  kgU  lacideafc 
attached  to  the  judgment  and  executioii.    /c(. 

t,  PoBxioN  or  QcABTiBpBKrrioK  OF  Lajtb  Sold  oh  Exbodxiov  as  Oki 
Tract  can  not  be  redeemed  by  paying  the  propordoDate  prioe  received 
for  that  part»  although  the  jndgmeot  debtor  ha>Te  title  to  that  port  only} 
bat  the  sale  being  entire  most  stand  aasooh  or  be  wholly  vaioatod.  ffe 
kuu  T.  Vineifardt  487. 

/•  &IOHT  or  BiiTBT  POR  Brraoh  OF  Cknwniov  nr  Dnro  oah  vot  bs  Tj 
ur  EzxocnoN  by  the  grantor^  oreditor^  nnder  the  Haiae  atatote  allow- 
ing creditor  to  ta^e  in  ezecntion  '*  all  rights  of  entry  into  land  "  of  his 
debtor.  The  rights  of  entry  sabjected  to  eaecntion  by  the  sfeatote  are 
confined  to  those  cases  where  the  debtor  has  been  oosted  or  disposseaiied 
of  a  freehold.    Bamgor  ▼.  Wturrtn^  667. 

8.  DuAT  BT  Crbdiiok  in  LBTmra  ExBOunoir  for  his  Dbbt*  for  porposa 
of  allowing  prior  creditors  to  attach,  can  not  affect  the  qnestion  of  his 
right  to  property  levied  on.    Id, 

0.  Lett  of  Exboution  for  Sum  Bzobbdino  Amoumt  of  Jijaaiaaett  indnd- 
ing  the  debt»  costs,  and  interest^  and  the  ehaifsa  of  ]ery»  by  foarteen 
cents,  ia  void,  and  as  there  can  be  no  apportionment  of  the  land  tatran, 
it  is  wholly  invalid.    (»Mi(iea  v.  C%a«e,  680.    . 

lOi,  ExcBssxTR  LxvT  IS  Intaud  where  the  excess  is  more  thsathe  valoe  ol 
any  coin  which  by  statnte  is  made  legal  tender,  mMU^    Id. 

11.  Lbvt  on  Bbal  Estatx  wuoh  Ingujobs  OFFiQiR'&FBn  and  Gbabobb 
NOT  AuTBORizn>  by  law  ia.  valid.  The  creditor  has  no  control  over  the 
acts  or  fees  of  the  offioer  in  each  a  case,  and  onglit  not  to  sofEer  by  Us 
official  miscondnct.    Id. 

18.  Fact  that  Crbdiior,  whbn  Ha  Lbvibd  his  Bnovnov  ov  Lands  of 
his  debtor,  had  notice,  from  the  records  or  otherwise,  that  the  latter  hs4 
ezecnted  a  conveyance  of  the  property  levied  on,  bat  erroneoaaly  sap- 
posed  that  each  conveyance  was  frandnlent  and  void  aa  to  him,  does  not 
release  the  debtor  from  his  obligation  to  pay  the  mwatiaftwi  balance  of  tiie 
debt.    dntiUs  v.  Bacomt  371. 

18.  PLAiNnrr's  Bblbasb  of  Lsvt  on  Pbopbbtt  Claubd  bet  Third  Pbr- 
BON,  who  interposes  his  chum  to  try  the  right  of  property,  doesnot  exsnqpl 
the  sheriff  from  neglect  to  make  the  exeoatiott  oat  of  properly  which  in 
fact  belongs  to  the  plaintiff.     Poe  v.  Dcrrak^  196. 

14.  Law  Kbquirino  Sheriff  to  Sell  Propbrtt  at  not  less  than  two  thirds 
its  appraised  valae  is  mandatocy.    SprcU  v.  IMf,  549. 

16.  Irrbqularitibs  in  Salb  of  Land  bt  Shbbiff  do  not  Avoid  SAUc^bnt  a 
sale  upon  another  day  than  that  provided  by  law  will,  nnless  eonsented 
to  by  the  execution  creditor.  His  being  present  at  the*  sals^  choosing 
valaers  of  the  land,  and  not  objectlog,  is  an  implied  oonsentb  Camif  v. 
Ortgory,  681. 

16.  BxBouTioN  Salb  of  Land,  durjnq  Term  of  Fptb  Ybabs'Xrasb^  wfaiok 
lease  althoagh  anrecorded  is  good,  and  under  which  the  Isssee  bald  dn^ 
ii^  his  tsnn,  psMSS  the  snbsef^nently  aocniag  rant  to  the 
id. 
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hy  tenant  in  poneasion  thereof,  and  he  ia  noi  eatopped  ty  the  relation 
which  exiata  between  them.    Id, 

18.  EzicirnoK  Creditor  should  Know  whkn  Tims  to  Rbdkbic  Bxpiri8» 
and  miainfonnRtion  by  the  clerk,  in  wiiich  the  porokiaaera  had  no  agency, 
ii'not  each  an- equity  aa  will  oaoae  a  court  ol  eqmfy  to  extend  the  time. 
Id, 

19.  DismronoK  bitwkdi  Sales  under  Spsgial  Power  and  SHERivrs'  Sales 
on  execution  from  courts  of  general  jurisdiction  ia,  that  aa  to  the  former 
the  execution  of  the  power  must  show  on  its  face  that  the  statute  waa 
atrictly  complied  with,  aa  in  tax  collectors*  and  administratora*  sales,  while 
aa  to  sherifis*  sales  it  is  otherwise.     Brooks  v.  Jiooney,  430. 

20.  Recitals  in  Sheriff's  Deed  Need  not  Show  Notice  and  Sale  given 
and  made  according  to  law,  nor  ia  extrinsic  proof  of  those  facta  necessary 
to  support  the  deed.     Id, 

21.  Absence  or  Irrboularitt  of  Retttrn  of  Sale  on  Execution,  or  of  ex- 
trinsic proof  that  the  nle  was  made,  does  not  affect  the  title  of  a  purchaaer 
under  a  Bheriff*8  deed.    Id, 

22.  Errors  of  Omission  or  Commission  bt  Sheriff  after  Execution  Sale, 
over  which  the  purchaser  has  no  control,  do  not  impair  his  title.    Id, 

23.  Execution  Purchaser's  Title  Defends  on  Judgment  Lett  and  Dekd^ 
and  other  queations  are  between  the  partiea  to  the  judgment  and  the 
ofiBcer.    Id. 

24.  Statutes  Prescribino  Notice  to  be  Ghten  of  Sheriff's  Sale  arb  Di- 
rectory, and  a  neglect  to  observe  the  directions,  though  it  may  render 
the  sheriff  liable  to  the  party  injured,  will  not  impair  the  purchaser's 
title  if  there  be  no  coUnsion.    Id, 

25.  Sheriff's  Deed  is  not  Invalidated  by  Death  of  Execution  Debtor 
after  judgment  and  execution,  but  before  levy,  though  his  heirs  are  minon 
and  there  is  no  personal  representative  on  his  estate.     Id, 

20.  Death  of  Defendant  in  Execution  before  Sale,  where  the  judgment 
was  in  rem  and  a  lien  upon  the  property  sold,  does  not  affect  the  validity 
of  the  sale.    SproU  v.  Beid,  649. 

27*  Innocent  Purchaser  at  Sheriff's  Sale  mat  Acquire  GkK>D  Title,  not- 
withstanding such  sale  is  brought  about  through  the  fraud  of  others. 
SpindUr  v,  Atkmson,  755. 

28.  Purchaser  at  Sheriff's  Salr  Tares  All  that  Orantor  Owned  in 
Property  at  the  time  of  a  prior  conveyance  thereof  which  is  void  as  to 
creditors;  aiid  if  questions  subsequently  arise  as  to  the  bona  fides  of  the 
deed,  they  must  be  settled  between  the  purchaser  and  those  claiming 
under  it.     Id, 

20.  Application  of  Money  to  Junior  Execution  by  DiREcnoN  of  Elder 
Execution  Creditor  by  the  sheriff  operates  as  a  pro  tanto  satisfaction 
of  the  elder  writ,  though  the  money  was  made  on  the  junior  execation. 
Ruahin  v.  Shields,  436. 

80.  Sheriff  Recxiyino  Note  from  Defendant  Instead  of  Money,  and  re- 
turning the  execution  satisfied,  can  not  set  aaide  the  return  and  have  an- 
other execution  issue.  So  far  as  he  was  concerned,  he  could  only  look 
to  that  which  he  had  voluntarily  elected  to  receive  as  a  satisfaction;  and 
a  note  given  by  the  executor  of  the  execution  defendant  to  the  sheriff,  on 
the  oondition  that  he  will  not  amend  his  return  of  execution  satisfied. 
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itwitlMNrt  flOMlikmlQtt»  >Bd  tha  offiotr  §§  aot  pteoed  in  a  bctlerea^ 
dition  hf  the  fMt  thai  ha  agreed  to  pay  the  Judgment,  and  that  the  noti 
wee  ezeeated  with  a  fall  knofwledge  of  all  the  leote.    HoU  y.  J2!e6iaesa» 

See  ATTAcgnaBraSv  •;  AnoBimr  and  Cumm^  8;  (k^-TEMAXOTt  4-6;  Bvi- 
DBNCB,  9;  JiTDOiiimiiiJ^  %  Iflb  Sit  22|  Shbuhb,  1;  Tbubsb,  1^  20^  21. 

SXBCUTOBS  AND  ADMINI8XRAT0BS. 

t.  OmoLU.  BoiTD  ov  BzMUTOB  which  eonteine  the  namee  of  tlie  aaeontor 
end  eeveral  enretiee  in  the  penal  pert,  and  there  ie  no  blank  for  an  addi> 
tional  name,  end  wliieh  it  eignad  by  thoee  whoee  namee  eppeer  in  the 
penal  part  end  that  ol  another  pereon,  will  be  treated  ae  llie  bond  ol 
the  pereon  who  ezeooted  it,  notwithetanding  the  abeenoe  of  hie  name  ia 
the  penal  pert.     Ltufer  y.  JficUtatf,  129. 

1  ExBCUTOR,  Who  Mkanb  to  Limtt  his  Liabiuty  to  pay  hie  teetatorli 
debts,  should  add  the  worde  "as  ezeootor  oat  of  the  estate  of**  testator* 
Snead  v.  Cofeman^  112. 

I.  ExBCUTOB  MAT  BiND  HiMssLT  PsBBOiTALLT  to  pay  the  debt  of  bis  testa* 
tur.     ItL 

i.  Administrator  has  No  Authoritt  to  Mobtoaob  Dbordbnt's  Rral  Bs- 
TATS  to  extingaieh  the  mortgagee'e  dower  right  in  other  portions;  and  the 
mortgagee  can  not  aeeert  a  claim  in  the  mortgaged  premisee  against  tlw 
creditors  of  the  estate  nnlees  it  appears  that  some  portion  of  the  avails  of 
the  sale  of  her  dower  right  has  bten  actoally  paid  over  to  each  creditors. 
Orten  v.  Sargeant,  88. 

5.  Administrator  haa  No  Right  to  Pvbchasb  Estatb  ufon  Which  Hr 
Admwistbrs,  even  when  he  is  solvent  and  pays  fall  price.    Id, 

t.  Administrator's  Aooountiko  in  Probati  Court  will  not  C6ycu7Da 
PROCBBDINGS  IN  Eqoitt  sgainst  him  to  compel  a  releaee,  for  the  benefit 
of  the  estate,  of  property  sold  to  himself,  for  the  price  of  which  he 
charged  himnelf  in  his  account;  nor  will  it  make  any  diffiorence  that  on  a 
eecond  acoonnttng  by  bim  after  hie  resignation,  and  aboat  the  time 
proceedings  were  commenced  in  equity,  he  was  charged  with  interest 
on  the  price  of  the  property  so  sold;  nor  that  on  aoooanting  an  order  of 
distribatiou  was  made  of  the  amoont  found  in  lus  hands.     Id, 

7.  Administrator  db  Bonis  non  is  Propbr  Party  to  Bring  Bill  in  Eqctitt 
to  compel  a  former  administrator  to  release  property  sold  to  himself.   ML 

6w  Nakbd  Powbr  to  Exboutor  to  Sbll  Lands  vor  Purfosb  or  Patino 
Lboacibr  or  making  distribution  does  not  vest  any  title  to  the  land  in  the 
executor.  To  cut  off  the  heir  at  law,  the  estate  must  be  devised  ex- 
preesly  or  by  implication  to  another.    Doe  d,  Clendamwg  y.  Loatm,  518L 

9.  Lboal  EaTATB  will  bb  Ditxstbd  Mombnt  Exbcutdr  Exbcutbs  Powbm 
to  sell  lands  and  distribute  proceeds,  but  until  sale  is  made,  the  heir  b 
entitled  to  the  posaeesion  and  profits,    /tf . 

IOl  Administrator's  Dxbd  Nxbd  not  Rbcitb  at  Lbnoth  Dbobib  or  Pro- 
cBBDiNos  in  the  suit  on  which  the  decree  for  conveyance  was  founded. 
Such  recital  would  not  be  evidence  of  their  existence,  except  between 
the  parties  and  their  privies.  As  against  a  third  party,  the  judgment 
or  decree  anthorizing  the  conveyance  must  be  produced.  Jcmm  v.  Tofflo^^ 
48. 
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11.  Okdwm  ov  Pbobatb  Ooubt  RjiQuiBoro  ADioxnresATOSTo  Bxboptb  Tmn 
to  all  lands  for  which  the  estate  of  the  deoeased  stood  bound  Is  not  an- 
thorized  by  the  statute,  and  is  therefore  void,  and  an  administrator's 
deed  which  recites  snoh  order  famishes  intrinsio  eWdenoe  of  its  own 
nullity,     /d. 

18.  If  Admihutratbix  Wastes  Estatk,  the  children,  the  distribateesof  the 
estate,  have  a  right  to  have  so  much  of  her  portion  of  the  estate  api»o- 
priated  to  their  own  nse  as  will  be  sufficient  to  make  good  any  waste 
or  misapplication  of  assets  which  has  occorred  during  her  administration, 
and  this  in  preference  to  the  claim  of  a  complainant,  a  judgment  credilor 
of  the  administratriz,  who  Is  endeavoring  to  ehacge  her  share  with  the 
payment  of  his  debt.     Lcmg  v.  Brown,  244. 

18.  MoNiT  Paid  to  Guabdiah  mitst  bb  Bxtuiim kd  to  Admikibibator  when 
it  ii  necessary  for  the  payment  of  debts  of  deceased.   WUmm  v.  Sqper,  673. 

14.  Titlb  to  Lakd  Ck>NVBTBD  TO  Adminibtbatok  Vbts  in  Him  sub  Mono 
only,  and  for  the  purposes  of  the  administration.  He  takes  only  tempo- 
rarily for  the  benefit  of  creditors,  if  any,  and  of  the  heirs,  and  his  right 
determines  with  the  period  of  administratioiL    ikuierUng  t.  Blytke,  45. 

lA.  Hubs  mat  Sub  fob  Whatbtbb  Bbmaivs  of  EsTAn  after  it  has  been 
fully  administered,  and  its  liabilities  to  creditors  have  been  eztinguished. 
Id. 

18.  Admim  I8TBATIOV  18  Pbisumbd  TO  BAVB  TsBMiHATSD  at  UM  end  of  the 
period  fixed  by  law.    Id, 

*7.  COUBT  OF  AnOILLABT  ADMISnaTBATION  MAT  BbTAIH  AiBRS  of  EflTATB 

remaining  after  pajrment  of  all  debts,  and  distribute  them  according  to 
the  law  of  the  domicile  of  the  intestate,  or  it  may  transmit  them  to  the 
place  of  the  principal  administration,  to  be  there  distributed.  Th«f  power 
of  the  court  in  such  matter  ie  a  discretionaiy  one,  to  be  exercised  accord- 
ing to  the  circumstances  and  equity  of  each  case.  Lanoratee  v.  KiUendge^ 
886. 

18.  Whbbb  Admisistbatob  bab  Dischaboed  Dbbt  I>17b  fbom  Estatb  of  his 
intestats^  he  is  entitled  to  have  it  allowed  in  the  account  of  his  admin* 
istntlon.    Id, 

See  CkwFUOT  of  Laws,  4;  Ouabdiah  anb  Wabd^  6, 8;  PABcmBsmr,  18^. 

1(^  18;  Salbe^  1;  Wills,  14-18. 

EXEMPLARY  DAMAGES. 
SssDamaoks,  & 

FACTOBS. 

L  Faotqb  ob  Oqmmisbion  Mbbohawt  is  not  Authobihd  bt  Law  to  Plbdob 
goods  of  his  principal  for  lus  own  use.  The  party  receiving  such  a  pledge 
aiad  advancing  hie  money  acquires  no  title  as  against  the  principal;  nor 
is  it  material  in  such  a  case  whether  the  pledgee  knew  that  he  was  deal- 
iiig  with  a  factor  or  not.    BoU  t.  MeCay,  223. 

&  Factor  gan  not  Disaffibm  his  Own  Tobtious  Act  in  pledging  the  goods 
of  his  principal;  the  violation  of  his  authority  is  injurious  to  the  principal 
alone,  and  he  may  ratify  or  confirm  the  act  at  his  pleasure;  but  the  factor 
is  estopped  by  his  act,  and  con  not  be  allowed  to  allege  his  own  violatioB 
of  authority  to  iwa  aside  tlio  transferor  to  recover  the  goods,     /d. 
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SxLL  Qoom  Mid  CBftUe  tlM  vtodeM  t»  mI  aada  tiio  oontnMst  of  pledga^ 
where  tbe  oontnot  of  plodgo  has  not  been  diMffinned  by  the  prindpol; 
and  as  Lelwaatt  tho  pladgee  and  the  Tendee,  the  pledgee  haa  the  better 
title.    Id. 

ii  PltDffciPAL'a  RwKivuio  BiowBT  ABBmro  tbom  Sam  of  gooda  ly  hie  faeter, 
the  factor  having  previooaly  pledged  the  gooda  withoot  authority  to  the 
plaintiff,  will  not  be  x^gaided  as  a  oonfinnation  of  tbe  aala  and  aa  a  dia- 
•ffimanoe  of  the  pledge  if  tbe  principal  waa  ignorant  el  the 
whkh  the  SMinej  came  at  the  tioM  he  reeuTed  It    /d 


FILIATION. 
See  Fabkbt  ahd  Gbiuh  ^^ 

FCBBOLOSUBB. 
See  MoBaraAOiSy  ll^S. 

90B0EBY. 
SeeCmmMi.  Law,  9^  10^  1I»  14. 

FOBiaGATION. 
SeeOmmiAL  Law,  8^  8»  If^Sl;  Bvuimui^  1^  UL 

FOBTHCX)MINa  BOND& 
See  WmmsBito  S. 

FRAKCHIS2S. 
See  O0BVO&ATION8;  Tazahov,  I4  IS. 

F&AUD. 

L  TkMPAMiKvGAU  D  Pbopib  Bofunr  iqb  FikaudoIiIiit 

leapeettig  the  aonndneea  of  a  slaTo  or  other  pereonal  chattel  eold.  ile- 
mtmpeU  ia  a  ooncoRent  remedy,  and  the  party  deceived  may  eleot  which 
method' he  will  proceed  under.     TViee  ▼.  CodBrem^  161. 

ti  Frauii  in  Obtaikino  Feceipt  or  Sum  as  SraoinxD  ih  Dsn>  n  DmsBB 
to  an  action  for  slander  of  title  against  the  grantor  of  land,  who  pab- 
lished  a  caution  against  persons  parohasiDg  from  his  grantee, 
that  the  title  was  obtained  under  frandnlent  pretenees. 
Baca,  339. 

8.  EviDiNca  or  Aoquiescencb  in  Contbaot  Pbooubxd  bt  Fbaud  can  not  be 
need  by  way  of  estoppel  for  the  purpose  of  excluding  evidence  showing 
that  the  sanie  was  procured  by  false  and  frandulent  repreeentationa. 
Crump  V.  UnUed  8taU$  Mmmg  Co,,  116. 

4.  Fraud  mat  be  Inferred  from  Strong  Prbsumptivb  CiBouMaTANOBS, 
and  express  proof  is  not  required;  and  an  instruction  that  fraud  can  not 
be  presumed,  but  must  be  established  by  proof,  and  may  be  established 
by  circumstances  of  conclusive  but  not  of  light  character,  is  therefore 
erroneous.    McDcmid  v.  Baai,  839. 

ft.  Fraudulent  Intent  is  Mads  Question  oi*  Fact  in  all  caaea  ariaiiig  nnder 
the  California  statute  of  frauds  and  fraudulent  oonveyanoea.  Jh'fBagi  ▼. 
BUUnif,  319. 
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•b  Taamamrrum  of  Fbavdulkkt  Ivtbmt  mat  n  VauvD  AOAimi;  and  th* 

▼ordiot  will  not  be  interfered  with,  where  the  evidenoe  of  snoh  intent 
is  declared  by  law  to  be  merely  preeumptive;  bat  if  certain  indicia  aie 
declared  to  be  concIusiTe  evidence  of  fiaad,  a  Tcrdict  against  mch  erl* 
denoe  should  in  all  cases  be  set  aside.    Id, 

See  Abbitiution  avd  Awabd,  8,  6;  Equity,  5;  JinuBDwrian,  1;  Jusri 
KsooTiABLB  InsTRUiiBrTS,  10;  Salv,  13»  14;  Wnxfl^  4. 

FBAUDULENT  G0NVEYAKGE8. 

L  CovTmtASOE  ov  Land  bt  Dsfbmdant  Pendxko  AcnoNt  ezeonted  with  the 
eolliision  of  the  grantee,  to  prevent  the  collection  of  any  jndgment  in  that 
action,  will  be  set  aside,  althongh  the  grantee  paid  fall  consideration, 
Bogen  v.  Uvam,  537. 

ti  PuifCHAflEB  FROM  Fraudulint  Obantob,  TO  Maxx  Dbid  Vaud  agslnat 
the  grantor's  creditors,  must  show  not  only  payment  of  an  adequate  coo* 
sideration,  but  also  good  faith  in  the  purchase,  and  no  nofetee  of  Tendor'a 
fraudulent  designs.    Id. 

t,  Mkbb  Faot  that  Pabt  or  OoNsiDX&ATioir  iqb  Cqntxtavob  ov  Pbopsbct 
BT  Dbbtob  is  a  contract  for  his  future  support  does  not  render  it  Told. 
Hapgood  v.  lUher,  6C3» 

i.  OomrBTANCx  bt  Dbbtor,  Pabt  or  Ooirsn>BBATioy  or  WmoB  is  a  contraol 
by  grantee  for  debtor's  future  support,  is  not  void  if  debtor  retains  suffi- 
eient  property  to  pay  his  debts  at  the  time  of  the  conveyance;  if  not»  it 
would  be  void.    Id, 

ffb  VoLUNTABT  Dbbd  Madb  BT  MoTBXB  TO  &BB  GHiLDBBir,  on  a  ooosideBation 
of  natural  love  and  aflfoctiony  at  a  time  when  she  was  indebted  to  the 
complainant,  is  void  as  to  him.    Lang  v.  Breten,  244. 

8.  VOLtMTABT  GONYBTAlfOB  VOTHOrT  COHBIDBBATIOIV  OAH  NOT  BB  AVOIDBD 

BT  G&antob's  CBBDIT0B8,  who  beoomc  so  subsequent  to  the  record  of 
the  deed,  by  merely  proving  his  insolvency  at  the  time  of  tlie  eoniwy- 
anoe.    Bangor  v.  Warren,  657. 

7.  Whkrb  Gbamtor  a  Dbbd  Fraudvlbbt  as  to  Obbmtobs  Dna  m  Fob- 
U8BI0N  of  the  property  granted,  it  is  assets  in  the  hands  of  his  adminia- 
trator,  and  may  be  levied  upon  as  such.    Kent  v.  Xyon,  404. 

8»  Whbbb  Fbaudvlbbt  Dqnbb  Qoxa  into  PoesEaaoB  ov  Pbofbbtt  in  the 
life-time  of  the  donor,  he  will  not  be  liable  therefor  to  the  donor's 
representative,  but  he  wiU  be  compelled  to  account  therefor  to  the  cred* 
iters.    Id. 

0.  Fbaudulbkt  Dbbd  or  AiiaioiiiiBiiT  is  Gafablb  ov  Oorvibmaxioh  by  tlie 
creditors;  and  after  such  a  deed  has  been  executed,  and  the  crediton 
anecmting  to  its  proviaioDs  have  been  paid  from  the  effects  Assigned,  the 
transaction  as  to  them  will  not  be  disturbed.     WJdU  t.  JSttnJbi,  288. 

Bm  AafluvuMTs  vob  Bbhbvit  ov  C^oditors;  Frauxv  5;  Sramanv,  8L 

FRAUDULENT  BEPRB8]SNTATiaN& 
See  Fbaud,  1^;  Vbndob  abd  Vx!n>n^  9,  lOl 

GAMINO. 

« 

See  FUuHva  abb  Pbaotigb  ,4. 

Am.  Dbo.  VSO&.  LTX— M 
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8m  AnMOBMEnStAf  flw 

GIFT& 

Airr  Got  oa  Pwidiw  ov  Craitel,  Ko  liiimB  bow  Lom  m  Too; 
pMMdtho  UtXb  at  oommon  Uw;  but  thia  rale  has  bean  lelaied.    MmmU 

GRANTS. 
Bee  CoRFOR^noiiBr  6,  7;  Dxbm;  Pubuo  Lahm. 

GUARANTY. 

K  GvAftAjrroB  may  Spbcitt  ix  WiUTTSir  Okder  whidi  he  glTee  the  tmna 
Qpoa  which  he  will  be  bonnd.     Wadmporih  v.  AUm^  137. 

9.  Whbn  GuAftAjrroB  Undebtakis  to  Pat  npon  reoeiving  rceeoneble  notioa, 

the  ktter  will  be  a  qiieetion  for  the  Jury.    id. 

S.  Fact  that  Psikcipal  Gate  rib  Note  for  goods  which  he  pttrchaoed  on  « 
written  ofder  will  not  dlaoherge  hie  gaemntor'e  liability.    Id, 

4.  Mebcaetile  Gvabamties  ihoukd  mot  be  SimnBOfBD  TO  ScAinuRD  or 
Cbitical  Niobtt  applied  to  tDstramenti  drawn  by  proCeniooal  men. 
Mmurd  ▼.  SctMer^  610. 

0b  OoHTiiiunio  GvABAiTTT  WILL  BE  IimiBD  froDi  a  letter  In  tiie  foUowiug 
tenne:  '*  I  do  reoommend  my  friend  A.  K,  of  the  pariah  of  Beat  Batuo 
Rooge,  a  planter,  and  any  fonda  that  he  may  raiae^  or  aooaptanoea,  in 
oaae  he  doaa  not  pay,  I  feel  boond  to  pay.    O.  D.**    ItL 

i.  Ilr  CoBTiiiunio  G0ABAFTT  OTsditor  mnat  not  only  ahow  that  he  advanced 
hia  money  or  parted  with  hia  gooda  on  the  faith  of  the  letter  of  gvaianty, 
bat  that  he  alao  aeaaonably  notified  the  gvarantor  that  he  accepted  the 
goaranty,  and  intended  to  act  upon  ita  aeenri^.    Zd» 

7.  BxpBBaa  abb  Foemal  Notioe,  Bkahatibo  Dibbotlt  ibom  Gbbdrob  nt 
GuABAMTDB,  la  not  indiapenaable  to  bind  the  latter  In  oontinBing  guar 
anty.    If  the  fact  of  aoceptanoe  la  aeaaonably  brooght  to  the  knowledge 
of  the  aiipier  in  any  other  way,  and  he  aoqnieaoaa  by  aUenoe,  it  will  be 
vofBcient.    /<!• 

1  DBATBOrGVA]UBT0B,WlTBOVTN0>nOETOOBKvOWISDOBBTGBBDlT0B, 

will  not  defeat  the  latter'a  indemnity  for  advanoea  made  in  good  faith 
after  that  event.    Id. 

9.  GUABABTOB  IB  TeBM  APFUED  TO  QbB  WhO  POTB  BIB  NaMB  OB  RaOK  Of 

Pbomibbobt  Note  oot  of  the  oonrae  of  regular  negotiability,  and  thia  ia 
ao  whether  hia  inacription  ia  aimply  in  bhmk  or  praoeded  by  tlie  woctI« 
*'I  goarantee,**  etc.;  each  peraon  ia  not  an  indoraer  aooording  to  atrict 
commercial  meaning.    JUgfft  y.  Waido^  S66. 

10.  Guabamtt  or  Pbomibbobt  Note  n  mot  wmaM  Statute  ov  Fbaudb  for 
want  of  an  ezpreaaed  oonaideration  in  writing;  a  oonaJderation  ia  im- 
ported beoanae  the  contract  ia  a  promiaaofy  note;  and  each  one  who 
writea  hia  name  npon  the  note  ia  an  original  nndprtaker.    Id, 

11.  Undbbtakino  or  Guabamtob  or  Pbomibbqby  Note  ib  Attended  witb 
All  Riobtb  and  Liabilitieb  or  Imdobbeb  ttrMJwri§;  and  in  order 
to  diarge  him,  therefore,  preaantment  of  the  note  mnat  be  made  to  the 
maker  at  maturity,  and  dae  notioe  of  non^pigriDsnt  giran.    Id» 


bXDEX.  819 

GUARDIAN  AND  WAl^. 

L  Nonoi  n  Nboubabt  bxiobb  AFPonrtifufT  of  Quabdiabi  vcm  InAvm 
PiBBOVt  and  if  the  prooeedingB  are  ex  partem  they  aie  null  and  ?oU» 
3tUmM  y.  Leprehrt,  266. 

S.  Actoiktmmct  bt  Oouktt  Ooubt  of  Guabdian  fob  Lukatio  Wifb»  apoB 
the  petition  of  the  hnabaiid,  withoat  notioe  to  her,  aod  without  the  iame 
of  a  writ  de  Imna^co  hiqmremio  and  the  yerdiet  of  a  jury  theteon*  Ib 
coram  mmjmdiee  and  void.    Id. 

8.  Guabdianb  of  Luif atio  Wifb  havb  No  AmnoBirr  to  Rbubquibb  bxb 
DowxB  In  the  real  estate  of  her  hoshand.    Id, 

ii  Obdbb  of  Pbobatb  Ooubt  to  Guabdiab  of  Infabt  Hbibs  of  Dbcombbd 
Pabtitkb  to  expend  hie  ward'a  property,  withoat  h'mJting  the  amonnti  in 
the  oompletlon  of  their  part  of  an  nnfiniahed  distillefy,  anthoriaoa  a 
naaonably  pmdent  ezpenditore  of  the  reqnislte  aom  for  thatpnrpoae* 
Pcwdl  y.  JVbrO,  513. 

••  ADMiMiarrBATOB  HoLDUf G  Pbopebtt  of  Dbobdebt^s  Infant  HsiBfl,  whoa» 
goardian  haa  been  anthorind  by  court  to  make  a  reaaonaUe  and  pmdent 
ezpenditore  of  inch  property  for  a  certain  porpoee,  and  haa  directed  th* 
adminlatrator  to  eo  expend  the  nme,  shonld  receive  credit  in  hli  settle- 
ment  for  the  money  which  he  expends  for  that  pnrpoee  with  reaaonabl* 
care  and  judgment.    Id, 

ib  SVBBnBB  UPON  Bond  of  GuaBDIAN  abb  BbSPONBIBUI  to  ADlaNUTBASOB 

for  money  which,  if  paid  to  the  wards,  woald  have  to  be  retnmed  by 
them  to  the  administrator  to  pay  debts  of  the  deceased.  The  llabili^ 
of  the  sureties  Is  not  increased  by  making  them  thus  directly  responsible 
to  the  administrator,  who,  for  the  benefit  d  creditors.  Is  entitled  to  an 
eqnltable  snfastitation  to  the  right  of  the  wards  in  money  in  the  hands  of 
llMgMrdlaa.     WU$on  v.  Shper,  573. 

See  SzBOUTOBs  and  Admindibatqb8,  is. 

See  Ssboutobb  and  AowHiBnAXOBa,  15;  '*SHBUjnhi  OabbiT  Wilu»  7,  8U 

10, 11. 

HIGHWAYS. 

L  RoADOAN  NOT  BB  Chanobd  Ezcbft  bt  Oompbtbnt  Autbobitt;  and  where 
m  grantor  boonds  a  tnMst  conveyed  to  the  plaintiff  on  m  road  ranning 
through  the  remaining  part  of  his  land,  and  the  road  as  established  be- 
fore that  time  was  contignons,  neither  the  grantor  nor  a  sttbeequent 
devisee  of  the  remaining  part  can  alter  the  location.    CoU  v.  Sprowlf  696L 

2.  PuBPoeis  fob  Wiiioh  Boad  u  to  be  Usbd  is  Qubstion  of  Fact  for  th# 
jury,  on  the  conveyance  of  a  tract  of  land  bounded  on  a  road  leading 
through  tlie  remaining  part  of  the  grantor's  land,  and  it  it  not  error  to 
refuse  an  instruction  that  the  word  "road"  denotes  only  a  right  of  way 
over  the  grantor's  other  lands  for  the  same  purposes  for  which  it  wan 
used  by  the  grantor  at  the  time  of  the  conveyance.    Id, 

i.  Damaokh  fvK  Obotbuctino  Hiohwav  and  the  lights  and  doors  of  plaint* 
iff*t  house,  by  erecting  a  building  in  the  highway,  are  recoverable  to  thn 
date  of  the  writ  only,  and  not  to  the  time  d  the  trial    Id. 
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4i  FnoFLAHDlNOumiDi]rSTBKRRs]CAiimnrOBiazxALOwinn»aiidtka 
paUio,  by  otahliiihlnifthe  highway,  merely  aoqnire  m  rl^t  of  way  awm 
it,  with  the  incidental  right  of  repairing  it  in  a  reasonable  maanar. 
NickoUtm  T.  New  York  tie.  R,  R.  Co.,  2&0. 

IL  Whseb  Chartkb  or  Bailboab  Gokpant  Bxfbbslt  Authobbb  It  io 
GoKBiAUOT  m  Road  across  a  street,  and  imposes  on  it  the  burden  of  re- 
storing the  street  to  its  former  state,  or  in  sufficient  manner  not  to  im- 
pair its  Qsefnlness,  the  company  is  not  compelled  to  pay  damages  to  a 
person  who  owns  a  lot  lying  adjacent  to  its  tiack,  nnless  it  has  done  some 
injury  to  his  property  in  performing  the  work.    Id, 

ib  OwvxB  or  Laitb  Uskd  as  Stbxxt  may  Maihtaih  Trkrfabs  against  a  rail- 
road company  for  injury  oaosed  to  his  property  by  the  company's  enter- 
ing npon  it  and  depoeitii^  materials  thereon.  So  far  as  the  company  ia 
justified  in  entering,  in  coosequence  of  there  being  a  highway  there,  it  ia 
not  guilty  of  anything,  but  if  it  goes  beyond  its  justification,  then  it  is 
guilty  of  a  direct  trespass.  If  its  justification  fails,  it  Is  in  the  same 
condition  as  if  it  had  entered  upon  a  separate  indosore  not  subject  to 
any  public  easement.    J<L 

7.  PUTATB  PSBSON  CAN  RiOOTXB  TOR  OBSTRUCTION  TO  PUBUO  WaT,  al- 
though it  might  also  be  a  public  nuisance,  where  the  obstruction  would 
constitute  an  invasion  of  his  rights,  causing  special  damage  to  him,  not 
^^'MP'^im  to  others,  for  which  an  action  would  lie.    Cole  t.  SprwUt  ML 

Bee  Dxdioation;  EMunorr  Domain, 

HUSBAND  AND  WIFK 

L  DoHKnui  OF  Hitbband  Dktekminib  DoMidLX  OF  WiFB,  and  tiie  renoval 
of  the  wife  from  the  state  where  the  husbsnd  is  domiciled  does  not  oper- 
ate to  change  her  domicile,  although  she  is  induced  to  Isaye  lutt  by  his 
harsh  treatment.    Htmimm  ▼.  JfarHsea,  227. 

ti  Onus  to  Show  Husband's  Leabilitt  fob  NacnaABiBS  Supfuxd  to  Wifs 
IiiYiNO  ApABii  from  him  rests  on  the  party  supplying  them.  MUekett 
T.  TVeanor,  421. 

S.  Husband  is  Liablb  for  Nbobsbarxbs  Suppusd  to  Wifs  CoNnsAiNXD 
TO  Liyb  Apart  from  him  by  his  mistreatment  of  her.    Id, 

i.  Husband  is  not  Reuxved  of  Liakutt  fob  Wife's  Nbobbabub  wt 
SuBSiQiTXNT  pROYisiON  made  for  her  by  a  decree  for  past  alimony,  where 
the  necessaries  were  previously  furnished.    Id. 

1.  Husband  is  not  Ltablk  fob  Wife's  Neoesbabix8  Fobniehed  on  hxb 
Credit,  and  not  on  that  of  her  husband,  even  If  she  is  living  with  film, 
much  less  if  she  is  living  apsrt.    /i. 

ib  Whstrbe  Wife's  Nbobbsabibs  were  Suffubd  o«  hbb  Cmedw  at  timl 
of  her  husband,  is  a  question  for  the  jury.    Id. 

7*  PRBBUMFTION  THAT  PboPEBTT  PuBOHASBD  DUBIKO  MABBIAOE  18  OOMMU- 

Nirr  Pbofkbtt  is  very  cogent,  snd  can  only  be  repelled  by  dear  and 
conclusive  proof;  but  where  it  is  established  clearly  and  oonolnmvely 
that  the  property  was  purchased  with  the  separate  money  of  one  of  llie 
parties,  it  remains  the  separate  property  of  the  party  wiUi  whose  noney 
H  was  purchased.    Xeee  v.  Robertmmf  41. 

9k  PROFHEOT  PUBaBAflXD  WITH  PBOOEBDa  OF  HUBBAllDli  PATBIMOn 

his  sepamle  propertgr.    Jd, 


of  ft  deceaaed  husband  should  be  directed  to  be  aold  if  found  luioewiry 
to  a  pioper  distribution  of  the  respeodve  inteiesta  of  the  widow  and  tbt 
heir.  Id, 
IOl  Right  or  Hubbaxd  to  Pbopxbtt  of  bib  Imtxndbd  Wm  may  be  relin- 
quished by  his  agreement  to  that  effect,  and  where  there  is  an  express 
contract  made  to  that  effect,  the  wife  is  to  all  intents  m/eme  wle  in  re- 
spect to  her  property.    Charlet  t.  Charles^  155. 

11.  HusBAin)  HAS  No  Bight  to  ApMuinTiufc  ufon  his  Wm'a  Pbopvmt 
when  he  has  relinqnished  lus  right  to  her  property  previously  to  mar- 
riage.   Id, 

12.  Rights  or  Husband  ast>  Wm  or  Ikmotaxlb  Pbopkbtt  Bblonooio  to 
EiTHXB  is  goyerned  by  the  law  of  the  plaoe  where  it  is  situated.  Ntm^ 
turner  t.  Orea^  717. 

U.  Bbnts  and  Inoomn  of  Bbal  Estate  Bbqubathsd  to  Woiiak»  Who  Av> 
tkewahds  Marbtis  and  dies  childless,  will  upon  her  death  go  to  has 
brothara  and  sisters  in  preference  to  her  husband.    /<!• 
Bee  Dowhr;  Ouabdian  and  Wabd*  %  %^ 

IGKORANTIA  LBQIS. 
See  MiSTAKB,  1-4. 

KliBQITDCATB  CHILDBEK. 
See  Pa&ent  and  Child. 

DCPBACHMENT  OF  WTTNESSBBi 
See  WmnusBS,  5, 8. 

INCEST. 
Sao  Cboiznal  Law»  %^  7« 

INDICTMENT. 
See  Cboiznal  Law,  4-12. 

« 

INDOESEMENTa 
8aa  CkximAHTT,  0^  11;  Nbqotiablb  iNsnunfiNn^  6-7*  IS-SL 

INFANCy. 

Invanv  Baojoi  is  Liabui  vob  Convbbsion  when  ha  departs  from  the  ob- 
Jeet  of  the  bailment^  although  so  long  as  he  keeps  within  its  tama  Ua 
IdIumj  ia  a  protection.    To/nrnt  v.  fPIt^,  85. 

Sea  Ouabdian  and  Wabd,  4-6^ 

INJUNCTIONS. 

t.  Injitnotion  gan  Only  bx  Issued  undsb  Rbiobmxd  Pboobdobb  where  the 
oooplaint  makea  out  a  case  of  equity  jurisdiction;  the  rules  and  prind* 
plea  of  equity  practice  remain  unalteied,  although  there  is  no  separata 
forum  for  the  adjudication  of  chancery  cases.    MkHhum  ▼.  JSTayi,  360. 
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%  ALLMATMnr  or  Iibipibabli  IiuimT  n  iHWiiuuav  poft 

TiBVOsiTioir  bj  way  of  inJnctioQ;  it  miwi  appaar  firon  tha  faolBiaifotth 
in  tha  bOL    ZhWittT.  Hay$^  892.  • 

JL  ABun  ov  Wbiv  or  Iiuuircnoii  bhoitld  bb  Chboksdw    M 

INBANITT. 
8aa  MoiiiOAon»  13;  Wills,  1-8»  6»  8. 

msTBucnoNa 

8aa  Kiw  Tbial»  6;  Plbadixo  akd  Practiob,  IS.  21 

INSURANCE-UFK 

1.  FowsR  OF  AanoNMBifT  or  Lira  Insv&ancb  Pouct  la  hot  Lootbd  by  a 
proTiiion  id  pay  tha  ram  wcared  to  the  "  l^gal  repretantativae  "  ol  tha 
inaared,  bat  the  provisioii  is  designed  to  apply  only  in  oaae  the  lattar 
had  died  without  having  previoasly  assigned,  where  the  oontnct  waa 
with  the  "anared,  hia  executors,  aflministraton,  and  asngna,**  and  at 
the  bottom  of  the  policy  wore  the  words  "  N.  R  If  assiffied,  notioa  to 
be  given  tha  eompany.**    New  York  U/e  Int.  Co,  ▼.  Ffaekt  742. 

%  Bbabonb  Rbquirixo  Ukdkrwbitkbb'  Assent  to  Makb  Assioimim  or 
FiRB  PouciBB  Valid  do  not  Ontain  in  case  of  an  inanranoa  on  homan 
life.    Id. 

S.  Notice  ov  AssinxMXNT  or  Injurancb  Pouot  is  ScmciSNTLT  Eablt 
when  given  two  days  subsequent  to  the  assignment,  althoogh  after  the 
death  of  the  assured,  if  the  policy  does  not  specify  any  partionlar  time 
within  which  notice  is  to  be  given.    Id. 

4.  DxuvntT  or  Assionmxnt  or  Insurance  Pouct  ir  StrrrtciENT  to  Vent 
Title  in  Assignee,  and  is  good  against  all  but  the  creditors  of  the  aa* 
signer,  when  made  by  the  assignor  to  the  representative  of  the  assignee. 
Id. 

ib  AssiONiiENTS  or  Insitrance  Poucies  are  Avtrorized  by  the  Uaiyland 
act  of  1829,  chapter  51,  policies  being  but  choaes  in  action  for  the  pay- 
ment of  money,  and  all  contracts  for  the  payment  of  money,  whether 
express  or  implied,  being  within  the  purview  of  that  act.    Id, 

mSURANOK-MARmB. 

t«  When  Vessel  Seaworthy  at  Commencement  or  Voyage  beoomes  imsss- 
worthy  during  the  same,  the  owner  is  bound  to  repair  the  damage  at  tha 
port  of  refuge,  ref reshment»  or  trade  to  entitle  him  to  reeover  risk.  Me^ 
DoweU  y.  Otmeral  Mut.  Ins.  Co.,  619. 

^  Unseawobthiness  Abising  attbr  Commencbment  or  Voyage  shall  not 
operate  as  a  defenae,  except  where  the  loss  has  been  oooaatoned  by  it,  and 
resulted  from  negligence  or  mtsoonduct  of  the  assured  or  his  agent.     Id, 

ti  Pbesumftion  or  Unseaworthiness  Arises  when  a  vessel  springs  aleak  | 

soon  after  the  risk  oommencea,  without  any  apparent  canae,  bom  perils  j 

within  the  policy.    Bvffely  v.  8wi  Muinai  Ina.  Co.,  608. 

i.  Underwbitebs'  Liability  Ceases  upon  Failure  to  Bmplot  Pilot  ob 
part  of  owner  or  hia  agenta,  where  a  pilot's  services  are  naosssMy  ts 
a^oid  danger.    McDoweU  v.  Qtmeral  Mvi.  In:  Co.,  619. 
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k  UninwKniBs  ABs  HOT  lAiBu  FOR  IxMB  or  SiKAVDiD  VnnL  wban  tiM 
loM  ooold  hK¥9  been  vwrndtd  hj  oare  uid  diligenoe  od  part  of  owner  or 
hi*  agent.    Id, 

t,  Amobxd  cah  fiiooTXB  Pabtial  Losb  of  Caboo  diipoaed  of  by  maatery 
hf  reaion  of  ahipwxack,  when  the  tame  oonld  be  reahipped  or  tewaided 
to  ita  deatinatum.    JTM^e&y  ▼.  iSfim  Mutual  Ins.  (7a«  608. 

INTEREST.  * 

Monnr  DniAKDa  Draw  Ihtbbwt  aitkb  Matubixt  at  Baxb  Exwubbbb 
or  Wbhtkn  Oomtbaot,  notwithstanding  nothing  is  ezpreadj  aald  aboBt 
interest  after  matority;  and  it  is  only  where  no  rate  is  agreed  npon  that 
the  statute  takes  effsct.    Kohler  y.  Smithy  909. 

See  GonrucT  or  Laws,  1,  2;  CovTKAcn,  2;  JuDOHXBTa,  16»  17;  Mob!»- 

OAOBS,  5-^. 

INTOXICATION. 
See  JuDGiuuns,  13w 

JUDGMENTS. 

L  JUDOmOfT  IB  NOT  8U0H  CONTRACT  AS  18  CONTBMFLATBD  BT  UnITBD  StaTBS 

CoNSTrruTioN  in  that  olanso  which  provides  that  no  law  shall  be  passed 
impairing  the  obligation  of  contracts.  Consequently,  where  a  judgment 
ia  rendered  prior  to  the  passage  of  the  valuation  law,  and  the  execution  is 
taken  out  under  this  law,  it  roust  be  followed  or  the  sale  is  void.  SproU 
T.  Beid,  549. 

1  FkNAL  Decbbx,  aftsr  Decree  pro  Confbaso,  mat  be  Rbni>erbd  with- 
out Proof,  where  the  bill  is  against  adult  residents  of  the  state  who  are 
personally  served  with  notice,  and  the  allegations  of  the  bill  are  certain, 
especially  if  the  subject-matters  of  those  allegations  are  of  a  definite  and 
certain  nature.     Colerick  v.  Hooper^  505. 

t.  Dbgrxb  Granting  More  Extensive  Relief  than  is  Prated  for  by  the 
bill  or  justified  by  its  allegations,  and  the  proof  taken  under  it,  is  erro* 
neons;  therefore,  where  a  bill  against  the  administratrix  and  distributees 
of  an  estate  prays  a  settlement  of  the  estate,  an  ascertainment  of  the 
share  of  the  administratrix,  and  that  this  share  may  be  charged  with  the 
payment  of  a  debt  due  complainant,  and  also  that  a  voluntary  deed  from 
the  administratrix  to  the  distributees,  her  children,  may  be  set  aside,  it 
is  error  for  the  chancellor  to  direct  the  defendants  generally  to  pay  into 
eoort  within  thirty  days  the  sum  reported  by  a  master,  to  whom  the 
aooount  has  been  referred,  to  be  due  the  complainant  on  his  judgment, 
and  in  default  thereof  to  direct  executions  to  issue.  Lang  v.  Brown, 
244. 

4.  Obdbr  or  Dborbb  Finallt  Sbttlino  Ant  Dibpitted  Right  or  Interest 
n  FINAL  Decree,  it  would  seem,  and  as  such  would  warrant  an  appeal 
Wan  V.  BickatrdBon^  702. 

6l  Dbcrebb  for  Sale  of  Real  Estate  are  Enumerated  among  Those  not 
Rbqardbd  as  Final,  by  the  Maryland  act  of  1830;  but  the  act  waa  not 
intended  to  embrace  a  case  where  the  liability  of  the  property  sold  was 
the  only  question  to  be  determined  by  the  court.    Id. 
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&  DflOBSB  Cyur  HOV  BB  TBIATED  AS  80  FMl  VtoAL  AVD  GoHcunBiini  M  to  pv^ 
dsde  an  appeal  on  a  qnertioii  where  mieh  qiiestkm  wae  reeer?ed  for  aoBa 
fatnre  decree  of  the  oonrt.    /d. 

I,  Ko  JuDOMSirr  cuui  ra  Ahxkiisd  om  Bmtb&id  Nvno  fbo  Tmo  vnlen 

amendment  or  entry  be  anthoriaed  by  matter  of  record,  or  eome  entry 
made  by  or  under  the  anthority  of  the  court,  which  entry  mot  bo  dmwn 
by  the  record  of  the  canae,  or  at  least  by  aome  book  belonging  to  the 
office  of  the  oonrt»  and  reqaired  to  be  kept  there  by  law.  Hudaon  t« 
Hudion,  200k 

8.  DiosBB  or  FiKAL  QwrsiMMxtn  Kuiro  fbo  Tuvo  is  hox  AoTBianxD  by 

a  paper  porporting  to  be  a  final  decree,  and  signed  by  the  probate  jndge^ 
and  foond  amonget  the  filed  papers  in  the  oanse^  where  the  record  does 
not  show  that  this  paper  was  ever  made  a  part  of  the  record  by  the  aet 
of  the  coart.    Id, 

9.  JuDOUNT  fOB  Costs  iir  Pabxition  Pbookkdiko  is  a  valid  and  subsisting 

judgment,  and  will  support  an  execution  sale.  That  the  parties  had 
sixty  days  within  which  to  pay  said  coeta  before  execatioa  isaned,  does 
not  make  the  judgment  conditional.    SproU  ▼.  Beid,  549. 

10.  JUDOMKKT  U  CONOLUBITS  EVIBENGB  THAT  It  WAS  DUB  tO  ita  full  amOQttt 

when  recoTcred.    Bird  v.  SmUh^  635. 

II.  Etidbncb  or  Facts  that  Existed  betobb  BxNDrnoK  of  Jubqmkiit  k 
not  admissible  to  show  that  the  amount  of  the  judgment  is  not  all  due. 
Id. 

12.  JvDOM bnt  Ck>NOLU])BS  All  Maxtbbs  Which  might  hayb  bbbn  Ubobd 
betobb  Adjudication,  as  to  the  principal  parties  and  priviea  in  inter- 
eat  or  estate,  and  among  them  is  included  baiL     Partiuarti  ▼•  Skui^ 

It,  JuDGMiNT  Concludes  Both  as  to  PBivarAL  and  Bail  Subjbct-mattsb 
OF  Plea  that  the  original  plaintiff  was  induced  to  consent  to  the  jndg* 
ment  for  costs  against  him  when  in  a  state  of  intoxication  produced  by 
the  defendant  in  the  suit,  the  present  plaintiff^    Id, 

14.  JuDOiCBNT  fob  Costs  DOES  NOT  CoNCLUDB  Bael,  whcu  entered  up  in  tha 
principal  action  by  collusion  between  the  original  partiea,  with  a  Tiew 
to  defraud  the  bail,  and  the  bail  may  plead  the  collusion  at  the  earlieet 
opportunity  afforded  him  in  a  auit  upon  his  recognizance.    Jd, 

15.  Plxa  of  Collusite  Judgment  in  Pbincipal  Action  to  Defraud  BASb 
is  Bad  in  Form,  in  a  suit  upon  a  recognizance,  unleea  it  alleges  that 
the  judgment  was  finally  rendered  in  pursuance  of  the  alleged  cormpl 
agreement,  and  by  the  ooUnsion  of  the  principal  of  the  baiL    Id* 

18.  Judgments  at  Common  Law  Cabbisd  No  Intbbbst.  Tkompmm  t.  Mom» 
roto,  318. 

17.  Intebest  on  Judgment  of  Anotheb  State  should  not  bb  Allowed 
where  there  ia  no  evidence  ahowing  that  the  common  law  of  anch  state 
haa  been  altered  by  statute.    Id, 

18.  Pabtt  Patino  Judgment  against  Himbeif  befobb  ExiounoH  Ibsubd 
does  not  thereby  waive  his  right  of  testing  its  validity  in  the  iqvpeData 
court.    Bicheton  v.  Byan^  493. 

19.  Mebb  Pboposition  to  Accept  Less  than  Full  Amount  of  Judoiubv 
hi  full  discharge  thereof,  if  unaccepted  by  the  judgment  debtor,  will  hava 
no  effect  upon  the  recovery  of  the  full  amount  of  the  judgment  Bird  ▼• 
SmUh,  635. 
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tOl  Pabt  PATimT  OF  Debt  upon  Which  Judgment  has  bsbh  Reootuubd, 
nada  prior  to  noidition  of  judgment,  is  no  defeoM  to  an  aotlom  on  a 
oheck  giren  in  ntisfactioa  of  the  jiidgment»  wliether  the  pajjrmMit  was 
made  to  the  nominal  plaintiff  or  to  one  having  an  eqnitable  interest  la 
the  judgment.    Id. 

WL  Whebb,  bt  Bbabon  or  MisTAKBir  oa  Fbvixlbss  Levy  on  Land,  the  debt 
has  not  in  fact  been  satisfied,  either  debt  on  the  judgment  or  m^mfaoUu 
may  be  broa^t  to  obtain  satisfaction,  notwithstanding  the  apparent  sat- 
isfaction of  the  execution.    C<noU»  v.  Bacon^  371. 

fSL  Bbibndant  in  AonoN  on  Judgment  mat  Givb  Etidbncb  to  show  that  a 
conToyaace  by  him  of  land  previously  levied  on  under  the  judgment 
was  fraudulent  as  to  the  judgment  creditor,  for  the  purpose  of  proving 
that  the  judgment  sued  on  has  been  satisfied  by  the  levy.    Id. 

tl.  Equitt  has  Ko  JuBisDionoN  TO  Reubvb  against  Judombnt  to  which 
eomplainant  failed  to  make  m  legal  defense  when  he  might  haTe  done  so. 
OsMy  V.  Oregorjft  681. 

9L  VwnrtxuK  ur  Equitt  to  havb  Judgment  Set  Abidb  wor  Lack  or  Kotiob 
TO  DErENDANT,  and  the  unauthorised  appearance  of  an  attorney  for  him, 
must  state  that  the  sum  for  which  the  judgment  was  rendered  was  not 
doe  to  the  plaintiff,  or  that  it  operated  oppressively  to  defendant,  and 
thai  he  had  a  good  defense  at  law.    PiggoU  v.  A  ddiek$,  647. 

flS.  Petition  in  Equity  to  hayb  Judombnt  at  Law  Set  Aside  must  Show 
that  the  petitioner  has  resorted  to  his  legal  remedy;  vuB.,a  motioB  to  set 
aside  the  judgment  in  the  court  la  idiich  it  was  rendered.    Id. 

Bm  Attobnbt  and  Cubnt,  8-8;  Gontuot  or  Laws,  1;  Equitt,  7,  8;  Ebb- 
oonoNa^  1,  0;  Libnb,  6;  Pabtnebsrip,  18;  Plbaddto  and  PBAonoB, 
S7,  80^  86k  36;  SHBBivfB,  8;  Vbndob  and  Vendee,  8. 

JUDiaAL  KKOWLBDGK. 
See  OoNTucT  or  Laws. 

JUDICIAL  SALES. 

Iv  Mabtlavd,  l^KANSMUTATioN  rBOM  Rbaltt  TO  PkBSONAiiTT,  vndsr  a 
eommissioners'  sale,  is  complete  when  the  sale  is  ratified  and  the  por- 
dmaer  has  complied  with  the  terms  of  it.    Newcomer  v.  Owm,  717* 

See  EbnounoNB,  8,.  14-80. 

juEisDicrrioN. 

L  JuBiEDionov  or  Ooubxb  can  not  be  Divebtbd  bt  Aobbbmbbtb  otPab* 
TIES,  and  where  parties  have  stiptilated  not  to  appeal,  courts  of  eqvi^ 
may  interfere,  in  the  absence  of  statutes,  to  coitect  fraud  or  mistidw  ap- 
pearing en  the  face  of  the  record.     Mmidrow  r.  Norrief  318. 

ti  Whbbe  Coubt  HAS  JuBisDionoN  or  Subjeot-mattbb,  and  Pabvt  IS  Pbit- 
ILEOBD  from  its  jurisdiction,  he  may  waive  such  privilege,  and  a  plead- 
ing to  the  merits,  or  anbmitting  to  answer  witbont  raising  the  objection 
to  the  jurisdiction  on  accoont  of  such  privilege  is  »  waHw  of  tlM  objeo- 
tkn.    Harrimm  v.  Barrieotif  227. 

8l  Pbocbbdings  or  Coubt  mat  bb  Imfbagbbd  Collatbballt  wfasn  they  an 
void  for  want  of  the  jnrisdiction  of  the  court.    JMien  ▼•  Lepnit$9  28C 

See  Equxtt;  Judgmbntb,  23;  Pabbnt  and  Cbiu^  8;  Taxahob,  8^  8^  IL 
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JUBT. 

huBiAonovn  Hattse  PnouAmur  AmMVBUSs  fv  tlM 
id  the  July.    Jemidmg$  t.  Oag$^  478. 
See  Ooamnmoiuii  Law,  6;  Hi)0BWat8»  8;  Nbw  TkiAL»  L 

JUBTIGBS  OF  THB  PEACB. 
See  Pbooibb,  9-A. 

LABOIffiBS. 
See  L»N8»  7»  9,  10. 

LANDLORD  AND  TENANT. 

L  CXnramACT  bt  WmcH  Owvkr  Lrb  Labd  avd  d  to  BaoBrm  Fo»- 
Tiov  or  PftomroTe  in  payment  and  eaiiafwtion  of  the  lent  is  a  lottiog 
of  the  hund  on  •hares,  and  the  parties  to  the  agreement  are  tenants  in 
eommon  of  the  prodnots  to  be  grawn  and  divided  between  them,  ffm^ik 
▼.  ToMkerdeif,  193. 

Si  Dnmucfnoir  ov  BviLDnro  bt  Fdui  DnmoTB  Iatbbbt  of  Lnan  of  Om 
Room  therein,  and  a  re-entry  by  the  owner  of  the  boilding  for  the  por^ 
pose  of  rebuilding  is  no  eviction  of  snch  lessee  so  as  to  defeat  an  aetka 
for  rent.    Alexamder  t.  Dermff  448. 

t.  NoncB  TO  Qurr  ib  UMHionBART  where  the  reUtion  of  landlord  and  tenant 
does  not  exisL    KUbun  r.  BUekie^  93IIL 

4.  Impbotimkvts  oa^i  hot  be  Set  off  AOAniflT  Damaobb  fokU8B  ahdOoou- 
PATION  where  the  defendant  entered  nnder  a  bond  for  a  deed  from  the 
plaintift    Jd. 

L  In  Aonoir  ofGoyxkaitt  fob  Failitui  bt  Lisbob  vo  Drliteb  to  the  lessee 
possessi<m  of  premisss  rented  by  the  latter;  and  where  the  latter  has 
not  sostained  any  special  damage,  the  laesee  is  entitled  only  to  general 
damages,  and  the  measure  of  snob  damages  is  the  difference  between  the 
lent  contracted  to  be  paid  and  a  fair  rent  for  the  property  at  the  tiase 
when  it  should  havo  been  delivered  up.    Newbromgh  t.  WMir,  198. 

See  EziouTiONB,  16-17. 

"LAW  OF  THE  LAND." 
See  G6ii8RTunoHAL  Law,  7* 

LEASES. 
Sea  Snoonoiny  16;  Labslobd  asd  Tnua& 

LBOAGIES. 
See  WiLLB. 

LBQISLATIVB  DIVORCES. 
See  OomRionoKAL  Law,  9-11;  Mabbiaob  abd  l^twinmm,  4. 

LBQIHLATURE. 

Bee  CoBBfiwuuwAL  Law,  1-S,  6^  9-11;  CoBPORAnonb  MOf  TaT4«Mi, 

1.8. 
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LEOmMACT. 
See  Pament  avd  Child. 

UETTEBS  OF  GBSDIT. 
See  Etidshos,  7. 

LEVY. 
See  ATTACBMKsm^  6;  ExBoonom,  S-IS. 

LICENSE. 

1.  LiomRB  n  Right  to  Do  Partioular  Act  or  series  of  sots  witboat  toy 

iDterest  in  the  land.     Riddle  y.  Bnvm^  202. 

5.  LiCKNsx  TO  Dig  Ors  I!c  Anothkr's  Land  will  ezempfe  m  perty  from  tm 

action  of  trespass  for  entering  the  land  of  another  to  dig  ore,  and  will 
give  him  the  property  in  the  ore  which  is  actoally  dng  under  it^  Imt 
SQoh  a  license  is  reTocable  at  any  time,  at  the  pleasnre  of  him  who  gives 
it,  and  is  not  assignable.  Id, 
Z,  Ovn  Who  Digs  Ork  on  Anothrr'b  Land  Bsoomjb  TBisPAaam  i^  after 
the  license  is  revoked,  he  attempts  to  enter,  although  he  snppoeed  he 
was  maintaining  his  lawfnl  right,  and  the  owner  will  be  justified  la  ra- 
pelUng  him.    Id. 

See  Pu|ADiivo  and  Practior,  4. 

LIENS. 

1.  LnW  UPON  PSR80NAXiTT   AT   CoMMON    LAW  IB  FOUVDRD  ON  POBBOnON, 

actual  or  constructive,  and  the  right  to  detain  the  properly  until  some 
claim  in  which  the  lien  originates  is  satisfied  or  discharged.  It  involves 
the  right  to  an  unintermpted  possession  while  it  exists,  and  is  lost  or 
waived  when  possession  is  voluntarily  surrendered.  JliUler  v.  if artton, 
604. 

2.  Stablr-ksxpib  has  No  Liin  upon  Horsb  fob  its  Exrping,  or  for  doc- 

toring the  horse,  where  the  servioe  was  rendered  in  the  usual  oourse  of 
keeping  and  without  any  special  contract  therefor.    Id, 

I.  Particular  Libn  por  Erspino  must  rr  Rrstriotxd  to  Thino  Kkpt;  it 
is  a  claim  in  rem  which  the  keeper  can  not  extend  to  other  property} 
oonsequently  a  lien  for  the  keeping  of  a  mare  can  not  be  extended  to  s 
sleigh,  harness,  and  robee  in  the  keeper's  possession.    Id, 

4.  Lirn  Crratrd  bt  Statutr  10R  Patmxnt  of  Drbt  is  rut  Part  of  Rrmrdt 
afforded  by  the  law  for  its  collection;  and  a  change  of  that  remedy  does 
not  afieot  the  obligatkn  of  the  contract.    Bcmgcr  v.  Oodmg,  688. 

6.  Lirn  is  Waivrd  rt  Including  in  Judomrnt  on  Lirn  Claim  a  daim  to 

which  no  lien  is  attached.    McCriUU  v.  WUmm,  66S. 

6.  Lirn  Oivrn  rt  Statutr  for  Amount  Dur  for  Prrsonal  Srrticrb  does 
not  extend  to  amount  due  for  hire  of  oxen  and  sled  employed  on.  the  saiiif 
work.    Id. 

1.  Lirn  for  Personal  Srbtigrs  Bxtrnds  to  Timr  during  which  the  em 
ployee  is  detained  by  the  employer  after  the  work  is  finished,  in  anticipa- 
tion of  possible  need  of  his  services.    Id, 

%,  OwnoKSL  is  RisPONSiiiLR  FOR  Salrs  OF  PROPRBTTupon  whlch  lien  has  besa 
waived,  and  which  is  therefore  not  liable  to  such  sale.    Id, 
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ii  Statitxobt  Lmr  oxr  Lumbkb  vo  Labobkbb  thxbioh  iob  Amouht  8nFV* 
LATiD  TO  BE  Paid  foT  tlnBir  penmiAl  aervioei,  and  actually  due»  will  ai- 
taoh,  it  aeeniB,  to  lumber  labored  npon  by  one  in  oonnectioti  with  otber 
workmen,  thongfa  it  oea  not  be  proved  that  he  or  the  particiilar  crew  of 
workmen  with  which  he  worked  labored  on  the  identical  lumber  aooghl 
to  be  snbjeoted  to  the  lien.    /(/. 

lOi  Mbohawio's  Lbk  Law  Pbotidbs  BsaLumyiLT  vob  SaouBirr  ov  Hax» 

BZALMBir  AHP  TaABOBBRH,  and  ono  who  advanoee  money  as  a  loao, 

althongh  it  la  expreeely  for  the  payment  of  materialfl  and  labor  devoted 

to  the  erection  at  a  bollding,  can  daim  no  benefit  of  the  law.    Ood^frop 

.  ▼.  OaUMU,  800. 

Sao  AnoBnT  asd  CSlont,  8-8;  Exboutionb,  26;  PABTVEBsmPt  H;  Scat^ 

I7m»  6;  Vbvim>b  and  Vbni>bb»  8-4S. 

L08T  INSTBUMENTS. 
See  BviDEHGi,  8, 8. 

LUKATIGS. 
Sea  GvABDiAK  ahd  Wabis  l-t» 

MAUCB. 
Sea  Slahdbb  ov  Tosm, 

m 

MALIGIOUS  ATTACHMENT. 
See  ATTAGHMBim,  7-10. 

ICABINE  INSUBANGB. 
See  IvsuBAifCB— MABIII& 

MABINE  PROTEST. 
See  EviDBNOB,  4 

MARRIAGE  AND  DiyOBCB. 

1.  Dbrndabt^  ADMnaiONS  abb  Gompbtent  BriDBircB  «b  MABSiAia  and  id 

relationehip  to  the  female  parOeqM  erimmi$t  nader  an  indietflMnt  lor 
incestuous  adnltety.    Cook  t.  Staie,  410. 

2.  Pbbsumption  or  Actual  Mabbiaob  fbom  Oohabitatiok  is  Rbbottbd  fay 

the  fact  of  a  subsequent  perraaoent  separation  without  any  apparent 
cause,  and  the  marriage  in  solenm  form  of  one  of  the  parties  which  took 
place  shortly  after  the  separation.     Weatherford  v.  Weatker/ord^  208. 

8.  OvE  State  can  not  Annul  Mabbiaob  or  Pabsie8  Domioiled  in  another 
state;  its  sentence  would  be  utteriy  void,  and  no  consent  can  in  such  a 
case  confer  jurisdiction.    Harriwn  ▼.  Hctnrimmf  227. 

i.  LBfliBLATiyB  Act  Ditoboino  Pasties  Rbstoebs  to  WirE  the  real  estate 
of  which  she  was  seised  at  the  time  of  the  marriage^  and  wldch  had  nol 
been  conveyed  away  during  coverture  by  tiia  joint  aot  of  henelf  and 
husband.     Wright  v.  Wrigkt*«  Le$§ee,  723. 

lb  SUBSBQUENT  DbCBEB  Or  DiVOBCE  DOBS  NOT  VaOATB  PBETlOini  DbOBEB 

FOB  Alimovt  due  anterior  to  its  rendition.    Harrisoii  v.  iTafTiton,  227* 
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IL  Fmawmum  iob  AuMorr  Tebwhatbs  ok  Divorce  being  gnnted  to  the 
husband,  altboagh  the  decree  fgr  alimony  did  not  fix  npon  that  as  a 
period  tenninating  the  proTision  made  by  its  deeree  for  the  wife.    Id, 

7*  ComwNATioN  18  AoooMPAHiBD  WITH  Impubd  Ooin>iTioN,  that  ID jwy  shftll 
noi  be  repeated,  and  a  Tepetition  of  the  injury  takes  away  the  oondonation 
and  operates  a  revivor  of  the  former  acts.    Id, 

I.  Wm  MAT  Maiktaik  Bill  W^  Alimony  ik  Ajtothkb  Statb  than  that 
in  which  the  parties  have  their  domicile,  where  the  wife  is  a  resident  of 
that  state,  and  has  been  driven  to  a  residenoe  there  by  the  hnsband's 
emel  treatment  of  her,  if  the  court  ol^n  jnrisdiction  of  the  husband; 
the  question  of  legal  domicile  would  interpose  no  obstacle  in  such  a  case, 
for  when  it  is  necessary  to  the  protection  of  the  wife  against  the  actual 
or  threatened  injury  of  the  husband,  the  law,  and  much  mora  equity,  will 
pretermit  the  legal  fiction  of  their  unity.    Id, 

See  Affinitt;  GoNsnTcmoKAL  Law,  9-11. 

MARRIED  WOMEN. 

L  Dud  Gbbatis  Msrs  Equitable  Life  Ebtati  nr  Mabbisd  Womak,  and 
executes  legal  estate  in  her  heirs,  where  it  conveys  real  estate  to  a  tmstee 
in  trust  that  she  **  may,  daring  her  life,  have,  hold,  use,  occupy,  possess, 
and  enjoy  "  the  same,  "and  the  rents,  issues,  and  profits  thereof,  and  the 
■amato  convert  to  her  own  proper  use  and  benefit»  notwithstanding  her 
aoverture,  and  that  without  the  let,  trouble,  or  control "  of  her  husband, 
or  liability  for  his  debts,  '*  as  fully  in  every  respect  as  if  die  was  sole 
and  unmarried,  and  from  and  immediately  after  her  death  then  to  and 
lor  the  use  and  benefit  of  her  legal  heirs  and  representatives.'*  Ware  v. 
JHekardiont  702. 

ti  Obamtob's  Ihtintion  is  to  Prevail  nr  TKOtna  vob  Use  of  Maketep 
Women,  but  with  the  qualification  that  it  must  not  oontrnvene  or  defeat 
the  established  rules  of  construction.    Id, 

IL  Leoal  Ebtate  will  EOT  Vest  ik  Tbuatee  iv  Case  of  Tbubt  foe  Use  of 
Mabbied  Womaw  unless  the  instrument  creating  the  trust  assigns  to  the 
'  trustee  the  performance  of  some  duty  neoessary  for  her  enjoyment  of  the 
estate.    Id. 

4  Mepipm  of  Tbtotee  18  yEowsABT  TO  IiTVEsr  Maheiei>  Womak  with  Sole 
Ain>  Iedepehbbnt  Powbbs,  sinoe  her  ri^ts  and  powers  are  ordinarily 
vested  in  her  husband;  and  where  bequests  or  oonveyances  are  made  to 
a  married  woman  for  her  separate  use,  without  the  nomination  of  trus- 
tees, her  husband  is  considered  in  equity  as  trustee  for  his  wife.    Id, 

$.■  Separate  Estate  ur  Real  Pbofebtt  gae  not  be  Enjoyed  bt  Mabbted 
Woman  unless  through  the  interposition  of  a  trustee,  which  ciroum- 
>  stance  of  itself  would  imply  the  performanoeof  some  active  duties  on  his 
pact.    Id, 

t,  HuSBANn   AoQUIBBE   Ck>NTIM>L   OVEB   PBOnORTT  BT   BJLEOUTUW  USE  IE 

Wife  in  general,  and  this  result  is  assigned  as  a  reason  why  a  difiocent 
nonstruotion  shoold  be  given  to  the  instrument  than  In  srtlier  eases,  in 
«rder  to  eflbotnata  the  intention  of  the  grantor.  Id, 
T.  hmaanaan  will  be  so  Oomstbueb  as  to  Vest  Leoal  AnaTB  in  Ttairs- 
noB  if  possible,  where  an  estate  is  devised  or  oonveyed  la  tiustsss  for 
Ihs  ssparate  use  of  a  married  woman,  because  snch  a  usiistiB«rnwi  wOl 
best  sffBetaate  the  intention  of  the  donor.    Id, 
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H  Samb  Mode  ov  OoMRBOcnoH  n  Adoftbd  or  OMom  cm  Dmam  am  ni  Di^ 
ruMBf  when  proparty  ii  giTeii  to  tht  lue  of  marriod  woomo.    M 

H  SiTRAaiJi  FmomaoK  io&  ICAivnoiAvcB  ov  Wm  ahd  Childbbx  wm.  bb 
RaquiBED  to  be  mads  oat  of  the  wifo'o  penonal  pwpeity  hj  »  oonrt  of 
eqiii^,  where  its  intenrentioa  is  asked  by  the  hoaband  or  hia  wm&gnrm 
to  obtain  pooMoaUm  thereof;  and  if  the  fond  be  under  theoontrol  of  the 
eoort^  the  wife  may  prooeed  by  origina^ilL     WUe»  t.  WUe$9  733. 

lOi  WifiTa  Bquitt  Don  vor  Attach  upon  bxb  Lboal  Chosb  nr  Acnmi. 
the  aid  of  a  oonrt  of  eqnity  ^  being  required  to  enable  her  hnabead  or 
his  asrignee  to  rednoe  them  im  powewriwi;  and  theeoUection  thereof  fay 
the  latter  will  not  be  restrained  vntil  a  soitsUe  prorisioa  shall  be 
tethawila.    Id. 

See  DoWBK;  Hu8BA]n>  ahd  Wm;  MoBTOAon.  lS-15* 

MASTER  AND  SBfiVANT. 

1.  PiBsoB  Who  Pbbiobms  kd  SsBTion  Faitbvullt  abd  with  Compi 
Skill  Is  not,  as  a  matter  of  law,  entitled  to  loss  oonpensatioB  than 
other  of  more  leaniing  and  skill  who  ooold  psrionn  the  same  senrioes  no 
better.    SioelMdge  ▼.  Cfrooktr^  682. 

Si  JUBOBS  MAT  CONSIDBR,  IN  AWABDIVO  OOMVBKBATIOV  BOB  SBKnOi;  SK- 

hansting  studies,  time  oonsnmed,  snd  expenses  inonmd  in  aoquiring 
great  professional  knowledge  and  distfwttinn,  or  great  meohsnioal  or 
othsr  skill;  but  they  are  not  bound  to  award  a  sum  oommensnrats  with 
the  skill  ezliibited  and  the  responsibfli^  inouirsd,  and  an  instmotion  to 
the  latter  efieot  is  erroneous.  I(L 
3.  Whbbb  Bbtibb  Sbbtiob  IB  TO  BB  Pbbfobmbd  lor  an  entile  ooniponsaftion» 
to  be  paid  at  its  completion,  the  performance  of  the  servioe  isa  coodition 
prooedent  to  the  recovery  of  the  compensation,    MUkr  t.  Ooddard^  638. 

i.  ObB  COBTBACTDrO  TO  LaBOB  BOB  SPBOIflBD'  TiMB  AT  AOBBBD  FbHSB  pST 

month  may  reooTer  all  the  damages  he  has  sustained  by  tiie  breach  of 
the  contract  if  the  employer  disohaiges  him  without  jnstiBable  caaee  be- 
fore the  expiration  of  tfaespeoified  time;  but  if  the  employee  has  departed 
from  the  contract  without  justifiable  cause,  he  csn  recover  nothing.    Id, 

8.  AonON  BOB  ShBVIOBS  AoTUALLT  PBBIOBIIKD  gab  HOT  BB  MAmTAIMBD  by 

one  who  voluntarily  abandons  the  work  before  its  completion,  wliere  he 
has  agreed  to  labor  for  a  certain  period  at  sueh  a  price,  or  to  perform 
certain  services  for  such  sn  amount    Hnickimmm.  v.  fTefmore,  337. 

IL  OOMTRAOT  18  EnTEBB,  AND  VaLUB  OP  PaBT  OP  SBBTlOBi  FBBPOBMBD  OAB 

BOT  BB  Bboovbbbd  by  an  employee  who  abandons  the  contract  befeie 
its  expiration  without  the  employer's  fault,  where  the  employee  agreed 
to  labor  for  eight  months,  at  a  certain  rate  per  month  for  himeelf  and 
for  his  wife,  the  employer  to  give  his  note  at  tlie  end  of  four  months, 
payable  at  the  expiration  of  the  term  of  eervice,  and  until  which  time 
the  wages  of  the  last  four  months  were  not  to  be  paid.  Id, 
9.  Gompbbbation  bob  Labob  Actually  Fbbiobiibd  hat  bb  Bboovbbbd  by 
one  who  had  contracted  to  work  for  a  stipulated  time,  but  who  left  the 
smpl<^ment  before  its  expiration  in  consequence  of  rudeness  in  dopoct- 
ment  towards  her  of  a  member  of  another  family  residing  in  the  same 
house,  although  the  employer  had  no  control  Offer  sueh  fHuilx,  and  the 
two  families  were  as  distinct  ss  th^  well  ooold  be  and  rssids  in  the 
ssme  house.    PaUermm  v.  Qogt^  98. 
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H  PlMnanouoFDEvoSTOBBAHB  AnawsBABUioftAororsaBBOtBUKv 
wlMther  done  throogh  IgnoRuioe  or  liy  dengii,  and  vlwliMr  wlA  or 
witlKmt  thefar  knowMge,  whereby  he  intermizes  a  poiioaona  drag  b 
•Mnpowiidlng  a  preMriptlon  for  a  eutomer,  wberafay  the  latter  auflbn 
fajwry.    Flea  t.  ffoOenkemp,  563. 

See  CoBPOBATiONS,  16-20;  Dbugouts. 

MASTER  m  CHANCERY. 
See  Equity,  18, 19;  Mortqagbs,  1(X 

MECHANICS'  UENS. 
See  LiBNSt  10. 

MINEM. 

!•  MnrwABsPABrorFEBBHOLD,  and  prima/ade  the  Ofwner  et  the  freehold 
hae  a  right  to  the  minee  and  the  minerale  nndemdhth;  but  thia  is  only  a 
ptuBumptiop  of  btw  that  may  be  rebotted  by  showing  a  distinct  title  to 
the  Boilaoe  In  one,  and  to  that  which  is  underneath  in  another.  Bid4lk 
▼.  ArpimiyS02. 

SL  Thxbx  mat  be  RiOHT  TO  Dig  Oiui  m  Mnrss  or  Akotbkb  as  dtitinot 
from  the  ownership  of  the  mines  as  that  may  be  tern  the  ownership  d 
thesnrfaoe.    Id, 

S.  RiouT  TO  Dio  Ors  m  Mines  or  Akotbxb,  if  it  be  to  one  sad  his  heivs,  is 
sn  incorporeal  hereditament.    I<L 

L  Sale  or  Riobt  to  Dig  Ore  or  Lauds  m  un  be  or  Wbbiiw  {a  order  to  ha 
binding.    kL 

See  LiaEXBE,  2;  8;  TRESPAai^  ^ 

MISDEMEANOR. 
Sea  Cbim  iHAif  Law,  UL 

MISNOMER. 

See  Names. 

MISTAKE. 

L  Evert  One  nPBEBUiiED  TO  Know  THE  Law.  The  maxim, /ynoranlki/Mrie 
tton  excutat,  is  applicable  to  civil  as  well  as  criminal  jnrispnidence,  and 
recognised  in  equity  as  well  as  at  law;  and  a  departure  from  it,  under 
any  circumstances,  should  be  distinctly  marked,  and  so  guarded  as  to 
leave  the  general  rule  unimpaired.    State  v.  Paup,  303. 

S.  Ir  Two  Parties  Enter  into  Contract  under  Mistake  of  Law,  equity 
will  relieve  upon  the  ground  of  eurprise;  and  if  one  party  is  inietaken 
as  to  the  law,  and  the  other,  with  knowledge,  contracts  with  him,  it  will 
relieve  upon  the  ground  of  fraud.     Id. 

9k  Courts  save  Tried  to  Uphold  Maxim  tuat  Ignorance  or  Law  hIisU 
not  excuse,  but  in  caees  of  peculiar  hardship  they  have  distinguished 
between  igncwanoe  of  the  existence  of  a  law  and  of  its  legal  effect,     /d. 

C  Pabtieb  Who  Enter  into  Contract  under  Mutual  Mistakh  as  ts 
the  Isgsl  effect  of  a  law  will  be  relieved  in  a  court  of  equity.    I<L 
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&  Mmuun  wni,  mat  bi  Oobbsotbd  or  BQunr  where  ike  partias  to  an  i»> 

•ImaMBt  Imvo  equal  knowledge^  or  equal  maana  of  obtaining  knowU 

edge,  of  the  mistake,  and  there  haa  bean  no  ooooaafanent,  aoipciae^  or 

impoaiiion.    BeU  r.  Mtken,  239. 
8.  MiBTAKX  WILL  NOT  BB  CoRRECTBD  Of  Bquitt  whare  it  BTiaaa  froai  the 

lacbaa  of  the  plaintiff  and  tho  ignorance  of  the  defendant;  the  BMana  of 

infonnatioD  being  eqoally  open  to  both  partiea.    Id. 
8aa  ABBmunoN  avd  Award,  3,  4^  6;  Commoh  Cabktbbb,  88;  Gortoba- 

TIOV8,  24;  Bquitt,  6;  Jurisdiction,  1;  MoBiaAon,  9;  PlaABnro  ah» 

PRAonoB,  18;  Vbbdor  and  Vbrdbb^  7,  8. 

MOBS. 

See  COBPGRATIOKB,  2&» 

MORTGAOB& 

I.  MoRTOAOB  KoTBB  ABB  Dbbmbd  PBDffciFAii  and  the  land  la  maw^y  aoeaaaoiy 
thereto.    B^iek  ▼.  Qwameff^  681. 

8^  Priority  is  Takbb  oykr  Mobioaob  bt  Claim  ior  Mohbt  Adtabobd 
for  the  erection  of  a  building  on  the  mortgaged  premiaea,  where  the 
holder  of  the  mortgage  invitee  the  ezpenditare  and  aaaerta  that  the  per* 
aon  adyancing  the  money  ahall  be  protected.    Ood^fnff  v.  CaHwUt  8001 

8.  ASBiOMBB  OF  MoKtOAGB  Takbs  Subjbct  TO  Adyebsb  Claim,  where  he  haa 
full  notice  of  the  claim  before  asaignment;  and  tho  deeignation  of  the 
daim  by  an  improper  term  makea  no  diffsrence,  where  all  the  eircom* 
atanoea  nnder  which  it  came  into  eziatenoe  wore  folly  detailed.    Id. 

4  MoRTOAOB  is  Herb  Sboubitt  ior  Patmbbt  of  Mohbt,  nnd  no  breach  of 
ita  conditionB  can  possibly  vest  the  title  in  the  mortgagee.  Per  Heydsn- 
feldt,J.    Id. 

6.  Aorbbmbnt  Entbrbd  into  at  Timb  of  Mobtoaob  for  CoNYBBTnro  Iv* 
tbbbst  into  Princifal  from  time  to  time,  as  it  shall  become  dne,  k 
oppressive  and  nnjnst  and  *^"*^'«g  to  naory,  and  cooaeqnently  it  can  not 
be  snpportecL    Edava  v.  Leprttrt^  268. 

6b  Agbbbmbmt  that  Intekest  or  Mortoaqb  Dbbt  shall  bb  Cokbedbbxd 
Principal,  and  shall  carry  interest,  is  valid  where  the  interest  haa 
accmed,  bat  there  most  be  no  extortion  oo  the  part  of  the  mortgagee, 
otherwise  eqnity  will  interpose,  for  the  relief  of  the  mortgagor;  and  in 
such  a  case,  where  there  is  no  other  chaige  or  incambianoe  on  the  eatala 
of  which  the  mortgagee  had  notice  at  the  time  of  the  agreement,  it  will 
be  allowed  to  be  tacked  to  the  mortgage,  and  there  will  be  no  objection 
to  its  forming  a  part  of  the  consideration  of  a  second  mortgage  given  to 
aecare  the  balance  due  on  the  first    Id. 

7*  Whbrb  Intbrest  on  Mortoaob  Dkbt  Ritns  in  Arrrar,  and  in  the  mort- 
gagee's account  of  arrears,  rests  are  made  from  time  to  time^  on  which 
interest  is  calculated,  and  ultimately  a  general  account  of  aU  arrean, 
calculated  on  the  footing  of  those  rests,  is  signed  by  the  mortgagor,  and 
confirmed  by  a  mortgage  deed,  although  executed  after  a  lapee  of  aeveral 
years,  for  securing  the  balance,  the  transactiona  are  not  nsniloaa,  and 
the  mortgagor  ia  liable.    Id, 

8i  Aorbbmbnt  bt  Which  Mortoaoor  Aorbbs  to  Pat  Additiohal  Intbr> 
B8T,  over  and  above  the  interest  allowed  by  law,  in  consideration  of  hia 
inability  to  pay  the  debt,  and  as  an  indemnity  to  the  mortgagee  for  the 
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Hm  MBoaiit«l  intansl  aUowed  in  ihit  «ta*»  lor  tiM 
Mii  and  tke  amoniii  tlie  mortgagee  wm  paying  on  mon^  boitewed 
liy  him  in  Loainanay  is  vnjnet  and  oppnmw%  and  will  be  Mt  aride  in 
equity.  Id, 
%  MuTAKS  IK  SvATnro  Amouvt  Dub  on  Mobtoaob  Dot  will  wot  bb 
CoB&BCTEi>»  and  the  sum  omitted  through  mistake  will  not  be  oonsid- 
ered  as  a  part  of  the  mortgage  debt,  to  chaige  its  payment  upon  the 
lands  oonTeyed,  where  the  rights  of  a  subsequent  mortgagee  and  of  a  par> 
ehaser  of  the  equity  of  redemption  hare  intervened  before  the  mistake 
was  disooyered.    Af. 

10.  Ox  Referbitob  to  Mastbb  to  Find  Amouht  Dub  ukbbb  Mobioaob,  the 
mortgagor  should  be  allowed  a  credit  for  all  sums  paid  by  him  in  good 
faith  for  filling  up  and  walling  a  lot  of  the  mortgagee's,  less  whatever 
sums  were  received  by  him,  and  are  unaccounted  for,  of  rents  and  profits 
arising  out  of  the  lot,  where  the  proof  is  ample  that  the  mortgagor  had 
authority  to  make  the  expenditure.    Id, 

11.  It  IS  MOT  Ebbor  to  Dbobbb  Salb  of  Wholb  Mobtoaobd  Pbbmibbb 
without  asoertaining  whether  the  amount  due  might  not  have  been 
raised  by  a  sale  of  a  part  of  the  mortgaged  premises,  if  the  defendants 
do  not  suggest  that  the  value  of  the  mortgaged  estate  exceeds  greatly 
the  amount  secured  by  the  mortgage,  and  that  the  premises  are  capable 
of  subdivision,  and  move  for  a  referenoe  to  the  master  to  ascertain  the 
facts  and  report  upon  the  subject;  and  this,  notwithstanding  there  are 
two  mortgages,  if  they  are  between  the  same  parties,  and  for  the  same 
debt,  and  differ  only  as  to  the  premises  conveyed.    Id, 

12.  On  Deorxb  or  Fobbolobubb  It  is  DisaRxnoKABT  with  Chanobllob  to 
AuiOW  TiMB  for  the  payment  of  sum  reported  by  the  master  to  be  due; 
and  he  may  decree  a  foreclosure  and  sale  abeolutely  without  giving  day 
to  the  mortgagor,  and  such  decree  will  be  free  from  error.    Id, 

13.  If  Wifb's  Insanitt  is  Sdgokstbd  in  Action  against  Husband  and  Wifb 

to  foreclose  a  mortgage,  by  the  pleadings  of  both  parties,  the  chanoellor 
should  allow  no  further  proceedings  in  the  case  as  to  her,  which  could 
possibly  affect  her  rights  or  interest,  until  he  had  inquired  into  the  fact 
of  her  lunacy;  and  if  on  such  investigation  she  should  be  found  fioa 
compos  mev.t'ut^  he  should  appoint  a  committee  or  guardian  ad  Utem  to 
watch  over  her  interest  and  defend  her  rights.     Id, 

14.  Wifb  is  Pbopbb  Party  to  Bill  to  Forbolosb  Mobtoaob  given  by  the 
husband  and  wife,  and  to  subject  her  dower  interest  to  the  payment  of 
the  debt,  and  the  chancellor  can  not  proceed  to  a  decree  against  her  till 
she  is  pr()p«irly  brought  in.     Id, 

16.  WiPK  IS  NOT  Properly  Broooht  into  Court  in  an  action  against  a  hus- 
band and  wife  to  forclose  a  mortgage  and  subject  her  dower  interest  to 
the  payment  of  the  debt,^where  there  is  no  prayer  for  process  against 
her,  but  the  process  is  prayed  for,  issued,  and  executed  on  her  guardians, 
who  were  appointed  for  her  by  the  court  on  the  ground  of  her  insanity, 
but  on  the  petition  of  the  husband  merely,  without  notice  to  her  and 
without  the  issue  of  a  writ  de  inqmrendo  and  the  verdict  of  a  Jury 
thereon;  guardians  so  appointed  are  not  the  legal  representatives  of  the 
rights  and  interest  of  the  wife.    Id, 

18.  Dbcbbb  pro  Gonfesso  should  not  bb  Rendbbbd  against  Non-bbsidxnt 
MORTGAOBB  On  notice  by  publication  in  a  suit  to  foreclose  a  mortgage 
Am.  Dso.  Yol.  LVI— 68 
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teoQght  by  a  prior  morl^giigee,  and  where  he  bee  no*  enlanmed  hhnwil 
to  the  JnriadietioD  of  the  00111%  witboat  reqairing  tlie  bond  provided  for 
hf  oar  etatate  In  ceeei  of  non-rendent  defendante.  Id, 
17.  MoBtOAOOK  HA8  RioHT  TO  Rbdbxii  whbbx  MoRT«Aon  Bboomb  PiTBp 
OBASMB,  ooder  a  mle  by  Tirtiie  of  a  power  oontained  in  the  mortgagei. 
Benkam  ▼.  Rawe^  842. 

18.  MomOAOBB  IN  PO8SKBBION  NOT  LlABLB  FOB  NOT  LkaSINO  PBOPKBTT  DiF- 

PXRENTLY,  and  for  rente  and  profite  )ie  might  have  thne  reoetTod,  if  the 
complaint  doee  not  charge  him  with  n^Iigenoe  or  improper  oondoct  in 
leaeing  the  premieee,  bat  reqniree  him  eimply  to  aoooont  for  the  rent  he 
hae  actaally  received.     Id. 

19.  MORTOAOBS  IN  POBSB88ION  UVSt  EzBRdAB  8aMB  GaRB  ANB  SunKTUIOB 

ovBR  Mortoaobd  Propbrtt  that  a  pradent  nmn  woald  over  hia  own. 
Id, 

80.    MORTOAOKB  IN   POflSBSSION  IS  LlABLB  Ft>R  SUCB  DaMAOBS  AS  JVRT  MAT 

AflHBHS,  if  lie  acte  in  bad  feith  towards  the  owner  of  the  eelato  or  ie 
guilty  of  such  negligence  es  will  greatly  injore  him.    Id, 
81.  Sale  Ibrbovlarly  Madb  under  Powbr  in  Mobsoaob  mur  Stand,  If 
the  mortgagor  does  not  aek  to  have  it  aet  aeide.    Id, 

82.  MORIGAOBB  SbLUNO  UNDER  PoMTER  IN  MOBTOAOB  VOR  ABICICLB  OV  FLr'O- 

TUATiNo  Value,  instead  of  money,  is  chargeable  with  the  highest  market 
▼alne  of  the  property  sold,  to  be  credited  to  the  aocoont  of  the  mortgagor. 
Id. 

8S»  MoRTQAOBB  IN  P088B88ION  18  NOT  Bntitlbd  TO  Ck>jiPBNBATiON  foT  man- 
aging the  property  and  collecting  the  rents;  his  care  and  trouble  are  be- 
stowed for  the  farthenmce  and  protection  of  hia  own  interests;  he  is 
fuaai  owner,  and  is  not  like  a  mere  naked  troatee  or  agent;  and  ha  talces 
the  cliarge  volantarily  upon  himself.    Id. 

8ae  CoRPORATioNH,  13;   Dowbr,  1;   Bxbcutobs  amd  ADMivnnuiou*  4; 

TbU8]!S,S,  & 

MULTIFARIOUSNESS. 
See  Equity,  9-11. 

MUNICIPAL  OORPORATIONa 
See  Corporations,  8-^  21-87* 

MURDER. 
See  New  Trial,  1. 

NAMES. 

Ommaov  or  Addition  of  Middle  Lettbr  is  not  a 
sa  the  law  knows  bat  one  Christian  name.    Siai$  ▼• 

NECESSARIES. 
See  Husband  and  Wifb,  8-6L 

NEGLIGENCE. 
See  Dbdooibtb;  Insurance— Marine,  2;  RAn.iioaDi^  1«  % 


Indsx.  8S^ 

NBQOTIABLB  INSTRUMKlfTSw 

L  Pbomimoet  Nora  Mai>b  Patablb  to  Maxxr  or  Obdsh,  and  t^  him  in- 
doned  to  another,  b  bat  an  ordinary  promiMory  note,  beoanae  nntil  mob 
indonement  it  has  no  validity  as  rach  note.    Sadl  ▼.  EdwariU,  2M. 

i.  Whskhxb  Pbomisb  to  Pat  la  ut  Past  o&  Presbht  Tuibi,  in  a  negotia- 
ble promiiaory  note,  it  will  not  lose  its  charaeter  as  snoh,  although  a 
bank  may  be  deterred  from  discounting  it.  ParkiMM  t.  ComnumweaUkf 
1231 

S.  Non  Patablb  to  Pbbson  **  whkh  Hb  is  Twehtt-onb  Ybabs  Old**  is  not 
a  promissory  note,  negotiable  under  the  Illinois  statute.  The  oontin- 
gency  upon  which  such  note  is  made  payable  may  never  happen,  and 
therefore  it  is  not  oertahnly  and  at  all  events  payable.  Kettqf  ▼.  ffemr- 
wwniffwoijff  474. 

4.  LfSTRUMBHT   WhIOH   IS    NOT   PBOMIBSOIIT    NoTB  WHBH    MaDB   CBU   nol 

become  such  by  matter  esr  poU/aeto.    Id, 

Ow  Nbootiablb  Notbs  OnrBM  von  Gamino  OoNSiDBKATioir  ABB  Valid  ur 
Hands  ov  Inhogbnt  Ikdobsbbs,  to  whom  they  are  transferred  before 
matnri^,  except  when  such  notes  are  made  void  by  express  statute. 
Haighi  v.  ./bfiM,  311. 

••  Qhb  Who  Puts  his  Namb  on  Back  or  Notb  before  it  is  delivered  to  tha 
payee  is  an  original  party  to  the  note,  and  the  original  consideration  for 
the  note  is  the  consideration  for  his  undertaking.  It  is  not  necessary 
that  he  shall  participate  in  or  receive  any  part  of  the  consideratioo.. 
CarroU  ▼.  WM,  481. 

7*  Wbbbb  Namb  or  Pabtt  is  Found  on  Back  or  Xotb,  in  the  hands  of  tha> 
payee,  the  presnmption  of  law  is  that  it  was  put  there  at  the  time  of  the; 
execution,  and  in  the  absence  of  proof  to  the  contrary,  the  law  presumes* 
that  he  assumed  to  guarantee  the  note.    Id. 

••  CmraiDBBATioH  or  Notb  mat  bb  Tmfbaohbd  witho€t  Swobv  Plba.. 
HoU  V.  RMtutm^  24a 

iL  Pabtt  Sionino  Notb  as  Maxbr  mat  bt  Bztbixsio  Btidbngb  Show^. 
whenever  it  b  material,  that  he  signed  as  surety,  and  that  this  wa» 
known  to  the  party  suing  on  the  note.    Lime  Rock  Bokk  v.  MaUeU^  073.. 

IOl  Makbb  mat  Show  that  Exbcotion  or  Notb  was  Obtainbd  bt  Fraud,. 
and  thus  defeat  a  recovery  upon  it  by  the  assignee  who  received  it  before 
maturity,  under  the  Illinois  statute;  but  any  other  defense,  such  as  pay* 
ment,  is  no  defense  to  such  a  note  unless  the  maker  prove  that  the  assignee 
had  notice  thereof  when  it  was  assigned.     MobUy  v.  Byan^  488. 

11.  Patmbnt  on  Notb  Assignkd  BsroRB  Matubitt  Madb  to  Anothkm 
THAN  AssiQNBB,  and  subsequent  to  assignment,  is  no  defense  against  th» 
assignee.    Id. 

12.  Indobsbmbnt  WITHOUT  Datb  is  Prbsumbd  to  hatb  bbbn  Madb  before 
the  maturity  of  the  note.    Id. 

It.  BuBDBN  IS  OH  Maxbr  to  Show  that  Indobsbmbnt  or  Notb  was  mad* 

after  maturity.    Id. 
14.  AoooMMODATiON  Indobsxbs  arb  Prima  Facib  Co-BURBTm,  as  among 

themselves,  when  they  successively  sign  the  paper  before  it  goee  int» 

circulation.     Pitkin  v.  /loiiayaa,  61. 
lA.  Obdbr  or  Indorsbmknt  or  Aooommodation  Indobsxbs  Baisbs  No 

Pbbsumption  or  DirnuiBNT  Obuoation  among  themselves  from  thai 

growing  out  of  the  other  facts  of  the  case,  where  they  all  sign  the  paper 
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beforo  it  it  pot  In  oimi]ftll<ni,  and  at  the  reqnaat  of  tlie  panon  lor 

benafit  it  ia  made,  and  to  gire  him  credit.     Id, 
18.  ImDomn  ot  Notb  Patablb  to  Maker  or  Ordrb  aoquiiaa  a  ptinitiTt 

title  and  not  derivative,  and  the  indoraement  to  liim  ia  not  teeiinically 

anch,  bnt  is  part  of  the  iDBtniment  itself.    ScuU  r,  Edwards^  294. 
1 1.  Atirmknts  ot  Dtri  Prbsemtmert  of  Bill  of  Exohanox  and  of  notice 

of  its  non-payment  are,  in  an  action  against  the  indorMr,  anpported  bj 

evidence  of  matter  of  excuse  or  a  waiver  of  demand  and  notioa.    Wktd' 

ham  Btmh  v.  Nofton,  397. 

18.  Pbksentm Birr  of  Bill  of  Bzokakgi  miibt  rr  Madr  oh  Dat  on  which 
it  becomes  doe,  nnleas  it  ia  not  in  the  power  of  the  holder,  by  tlie  use  of 
reasonable  diligence,  to  present  it.     Id, 

19.  Want  or  Prbssntmknt  of  Bill  of  Exchakgk  is  Exodbid  by  any 
inevitable  or  onavoidable  accident  not  attribntable  to  the  fiaolt  of  the 
holder,  provided  presentment  is  made  by  him  aa  soon  afterward  aa  he  is 
able.     Id, 

10.  Whbrb  Holdrr  of  Draft  Trajtsmits  It  bt  Mail,  which  ia  the  usual, 
legal,  and  proper  mode,  in  season  to  reach  the  place  where  it  ia  payable 
in  time  for  presentment,  by  the  regular  course  of  the  mail,  bat  by  the 
mUitake  of  the  postmaster  the  mail  in  whidi  it  is  forwarded  is  aeat 
beyond  its  destination,  and  not  returned  thereto  nntil  the  second  day 
after  it  is  due,  when  the  draft  is  duly  presented,  faUnre  to  make  present- 
ment on  the  day  on  which  it  became  due  will  be  thereby  excused.    Id, 

21.  Indorsement,  "Rbceiyxd,  Renewed,"  with  Date  Attached,  Madr 
RT  Holder,  means  that  the  interest  for  a  renewal  has  been  received, 
and  that  the  note  is  to  be  the  same  aa  if  made  in  the  same  tenna  anew 
from  that  date.     Lime  Rock  Bank  v.  MaUeU,  673. 

22.  When  Partt  Subs  Maker  of  Promissory  Note  npon  a  note  wliich 
was  made  payable  to  maker  or  order  and  indorsed  by  him  to  the  party 
suing,  the  maker's  prayer  for  oyer  is  satisfied  by  setting  oat  the  nota 
together  with  the  indorsement.    ScM  v.  Edwardt^  294. 

SS.  Action  of  Debt  mat  be  Brought  upon  Notr,  and  in  sach  aotion  it 
need  not  be  averred  or  proved  that  there  was  any  consideration  for  tha 
note.    Sfhead  v.  GolemaT^  112. 

See  Assignment  of  Contracts,  2;  Criminal  Law,  10,  13;  Ouarartti 
Mortgages,  1;  Patmrnt,  1,  2;  Surxtybhif,  1,  2;  Trusts,  2,  3^  0. 

NEW  TRIAL. 

I.  New  Trial  will  be  Allowed  to  Person  Conyictrd  of  Murder  whea 
it  is  shown  that  the  jury,  previous  to  rendering  the  verdict,  were  per* 
mitted  to  converse  and  drink  spirituoos  liquors  with  persons  during  tlia 
absence  of  the  sheriC     CommonioeaUh  v.  Womdey,  162. 

tL  New  Trial  will  not  be  Granted  on  Aooount  of  Evidence  Disoot- 
ered  after  the  defendant  had  closed  his  evidence  but  before  his  case  waa 
submitted  to  the  jury.  Defendant  ought  to  have  moved  the  court  to 
Bospend  the  argument  and  let  him  offer  the  evidence  at  the  time  it  waa 
discovered.    Fleet  v.  Hollenkemp,  563. 

1^  New  Trlui  will  not  re  Uranted  for  Newlt  Disoovrrsd  Etidrhob 
if  the  applicant  has  been  guilty  of  negligence  in  not  sooner  disoovariqg 
and  prodacing  it.    Id. 
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4.  Vbw  Tmua,  ovosr  hot  to  be  Awakdid  to  Pbbmii  Pabst  to  oftr 
«vid«noe,  QDless  it  a[>pean  that  rach  eridenoe,  if  nodwd  at  tha  fonnar 
trial,  ought  to  or  might  have  changed  the  reoalL    Id. 

Ik  Wksbb  EiiJcoft  o»  OouBx  IN  Chaboihq  Jury  Dob  No  Isjub¥,  it  la  boI 
a  gnmnd  for  a  new  tnaL    NkhoUon  v.  Ntw  Tork  tte^Bm  B*  On.,  38Cl 

See  Damaoi8»  4,  A. 

NONSUIT. 
Sea  PuBADnro  and  PBaonoiy  SS. 

NOTICE. 
Baa  Aanomonn  or  Cohtraots,  2;  CoBPoiuTiONa,  26;  DuEDa,  6-12;  Bzs> 
oonoNS,  12;  20-24;  Quajelasti,  2,  6-8,  11;  Ouabmav  axd  Wabb^  I,  S| 

JUDOMBnBy  24;  MOBTOAOU,  16. 

NOnCB  TO  QUIT. 

Baa   IiA]II>LOBI>  AND  TUTAHTt  t» 

NUISANCB. 
See  HiOHWATSy  3,  7. 

NUNC  PEO  TUNC  BNTEY. 
See  JusoiiBiiT8»  7»  & 

OFFICERS. 

8aa  OoB»>BAXioora»  16,  21-21,  26,  27;  Lma,  8;  Pbocbm,  6-9;  SSBBimi 

WrrrassBfl^  SL 

OFFICERS  DB  FACTO. 
See  Shkbiffs,  2. 

ORPHANS'  COURTa 
See  Pbobatb  Coubsb. 

OYER. 
Baa  Nbgotiable  Instbumbmtb^  28. 

PARENT  AND  CHILD. 

L  OoMMON-LAW  Rulb  AS  TO  Legitimact  OF  Offsfbino  bom  in  wedlock  wai 
that  if  a  wife  had  lame  while  her  husband  waa  within  the.foor  aeaa,  tliail 
Is,  within  the  Jurisdiction  of  the  king  of  England,  snch  issue  waa  oonoln* 
dyely  presomed  to  be  legitimate,  except  upon  proof  of  the  husband's  im* 
potenee;  bat  in  moderu  times  the  severity  of  this  rule  has  been  abro- 
gated, and  tlte  legal  presumption  of  the  husband's  access,  in  sack  a  case^ 
may  be  ccntroverted  by  other  direct  or  presumptive  evidenock  Wrigki 
T.  ffkU,  451. 

t.  CaiLD  BoBN  Thbbb  Months  aftbb  Mothbb's  Maxbiagb  is  Pbeschbd 
Lboitdcatb,  bat  this  presumption  may  be  rebutted  in  either  a  civil  or 
oriminal  ossa  by  evidence  of  non-access  or  other  proof,  either  by  the  koa- 
hand  or  by  any  other  person  having  an  intaraat  im  oontastiog  the  kgitii 
BUM^.     Id, 


S38  Index. 

5.  BcTBDni  ov  Proov  d  oit  Pebsok  Cumuiro  to  be  iMaanuam  Bom  of  a 

deoedent.     Weaikafardv,  Weathtr/ord,  20^ 
4.  FnjATiOK  n  Bbtabubhbd  by  •  ntu&ctory  oombinatioii  of  faoto  indkatiog 
the  oonmeotion  of  pftrent  and  child  between  an  individual  and  the  funily 
to  which  he  daima  to  belong.    Id. 

6.  Iv  FiUATioir  u  EiiTABUftHKD,  Law  Baisbs  PKEsuMPnoN  OF  LiormiAcr, 

and  the  bnrden  of  proof  is  shifted  on  those  aaaerting  his  illegitimacy.  Id, 
4L  BviDorcB  Protes  Fiuation,  but  Diaproves  Lboitimacy  or  Child,  when 
it  thowB  that,  after  the  death  of  the  father,  his  wife  took  the  complain- 
ant and  educated  him  and  reared  him  in  her  own 'family,  but  farther 
•hows  that  althoogh  the  child  was  treatcl  as  a  member  of  the  family,  he 
was  nerer  regarded  as  legitimate  by  her  or  her  children.    Id, 

7.  Fathxb  is  undxb  No  Lboal  OnuaATioN  to  Scppobt  Ractaui>  in  the  ab- 

sence of  a  statnte.    Stmmont  v.  BuUt  257. 

8.  Bill  Pilkd  by  Bastabd  against  Father,  alleging  that  the  defendant  had 

removed  beyond  the  jarisdiotion  of  the  state  to  avoid  the  statatocy 
liability  for  his  support,  leaving  property  in  this  state,  and  praying  that 
a  publication  may  be  made,  and  that  provision  may  be  made  for  his  sup- 
port, can  not  be  sustained.  Id. 
•.  AixioATioira  nr  Bill  Skbkibo  to  Bastardizr  Allbosd  Hxib  of  a  de- 
oedent, bom  thiee  months  after  the  mother's  marriage,  are  insufficient  if 
the  illegitimacy  is  not  expressly  chaiged,  and  if  it  is  not  alleged  that  ao 
intercourse  had  ever  taken  place  between  the  huabaad  and  wile  befoto 
marriage.     Wrigki  r.  Hkkt,  451. 

PABOL  EVIDENCB. 
See  OoimoH  CABRmw,  2-4;  BviDsircB,  5-17;  Nbootiablb  Ibhtbdmbw^  t. 

PABTIBS. 
See  CoBrausunra»  22»  28;  Oo-TKBABcr,  4,  6;  Bzbcvtobs  abd  Amnmnub- 

T0R8,  7»  15;  Plbadiko  akd  P&aotiob,  1-S. 

PARTITION. 

1.  Pabtt  Owhiho  Uhdividbd  Half  Irtbrbr  in  Land,  but  OoocTrmra 
Wholb  Tract  and  receiving  all  the  rents  and  profits,  can  not  be  com^ 
polled,  in  a  suit  in  equity  by  a  party  owning  half  the  property  in  sever- 
alty, to  convey  to  the  latter  on  undivided  half  of  the  premises»  nor  such 
portion  thereof  as  he  is  entitled  to  possess  in  severalty;  nor  can  the 
owner  of  the  undivided  half  be  coerced  in  equity  to  sue  for  partition 
and  to  account  for  the  rents  and  profits,  at  least  not  by  a  court  not  poa- 
seesing  general  equity  powers,  and  among  whose  special  powers  this  is 
not  included.    SwUer  v.  Ahoood^  647. 

%  Pabtition  will  not  bb  Decrbbd  bktwben  Tbnant  in  Oommon  or 
Wholb  and  Ownbb  in  Sbvbralty  of  Part.  Two  tenants  in  common, 
one  of  whom  gave  a  mortgage  of  his  undivided  half  for  its  purchase 
price,  divided  the  common  property  by  metes  and  bounds,  exucuting 
mutual  deeds.  The  owner  of  the  unmortgaged  half  conveyed  his  sliars 
Ib  severalty  to  the  plaintiff,  and  also  executed  to  him  a  deed  of  an  un- 
divided half  of  the  whole  tract.  The  mortgage  of  the  undivided  lialf 
iras  foreclosed,  and  under  the  foreclosure  the  defendant  claimed.  Iltld^ 
the  plaintiir  became  owner  of  one  half  by  metes  and  bounds.    The  da- 
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feodaat  b  owner  of  an  nndmded  half  interest  The  plaintiff  failed  to 
•eeure  a  title  sufficient  to  enable  him  to  dispoeseas  the  defendant,  who 
oocnpxee  the  whole  tract.  The  defendant  is  gnilty  of  no  fraud,  and  the 
court  haa  no  jurisdiction  on  that  ground  to  compel  them  to  partition  the 
property  and  account  for  the  rents  and  proiits.  Id, 
I  Weeks  Parties  Owmkd  Tract  op  Land  Jointly,  and  afterwards  married 
and  made  subsequently  a  deed  of  partition  of  the  same  and  held  it  in 
severalty  afterwards,  the  partition  so  made  will  be  binding  on  the  parties, 
even  though  no  certificate  of  privy  examination  of  the  wives  appears  la 
the  deed.    BryoH  v.  Siiump,  139. 

See  JuDGiiBNTS,  9. 

PARTNERSfflP. 

1.  DoRMAirT  Pabtnkr  to  Whom  Vendor  Oitbs  No  Credit,  and  wliose  re* 
spoosibility  constituted  no  part  of  the  consideration  moving  him  to  sell. 
Is  liable  to  the  whole  extent  of  engagement  in  matters  which,  according 
to  the  usual  coarse  of  dealing,  have  reference  to  the  business  transacted 
by  the  firm.    Brooke  v.  Waddngton,  142. 

t.  DiATH,  AS  General  Bule,  Dissolyes  Partnership.  PcwM  v.  Norik^ 
613. 

I.  Ck>uRT  OP  Equity  has  Power  to  Authorize  Continuance  or  Partner- 
ship, after  death  of  a  partner,  in  behalf  of  the  infant  children  of  the 
deceased  partner.    Id,  «, 

4  When  Partnership  is  Dissolved  bt  Death  of  one  or  more  of  the  part- 
ners, the  legal  title  to  aU  the  personal  property  and  choses  in  action 
belonging  to  the  firm  becomes  vested  in  the  survivor  exclusively,  for  the 
purpose  of  paying  the  debts  and  then  dividing  the  net  balance  amonjprt 
those  entitled,  giving  to  the  representatives  of  the  deceased  partner  the 
same  Interest  he  would*  have  taken  had  he  been  in  life  and  the  firm  had 
been  dissolved,  not  by  death,  but  by  mutual  consent.  AndrtwB*  JTeim 
V.  BT€fWH,  252. 

ft.  Real  Estate  Belonging  to  Firm  is  Considered  as  Personal  Prof- 
ERTT  in  equity,  to  the  extent  that  it  is  liable  to  pay  the  debts  of  the  firm 
and  then  to  distribution  between  the  partners,  in  the  same  manner  as  If 
it  had  been  personal  instead  of  real  estate,     /d. 

ft.  Claim  op  Creditors  op  Firm  to  Partnership  Realty  is  superior  to  a 
wife's  right  of  dower  and  to  the  legal  title  of  the  heirs  at  law  of  a  de- 
ceased partner.    Id, 

7.  Heir  op  Deceased  Partner  Holds  Legal  Title  to  Real  Property  be- 
longing to  the  firm,  subservient  to  or  in  trust  for  the  surviving  partner, 
who  Is  charged  with  the  payment  of  the  debts.    Id, 

ft.  SuRTimiG  Partner  has  Right  in  Equity  to  Dispose  op  Real  Prop- 
erty belonging  to  the  firm  for  the  payment  of  the  debts,  where  the  firm 
Is  insolvent,  and  the  deed  will  convey  the  equity  of  the  heir  of  a  deceased 
partner,  who  may  be  compelled  to  make  a  conveyance.     Id, 

ft.  Land  Standing  on  Books  op  Old  Partnership  as  Partnership  Prop- 
erty, and  carried  into  a  new  firm  formed  from  the  old  as  a  part  of  iti 
capital,  is  partnership  property  of  the  new  firm.    Id, 

10.  Adtances  to  Fibm  and  Advancbb  prom  It  to  one  of  its  members  do  not 
eoostitnte  debts  strictly  speaking,  but  are  only  items  in  the  account  be^ 


IL  ScBTiviiroPABCHSft  Who  HAB  Bought  IirnBaBToyI>iGBABBDPAassn^ 
may  main  an  tMlgniiHmt  of  the  morohandue  for  the  benefit  o£  his  credit 
on,  and  the  eUimantB  under  thia  ■■mgnmmt  have  a  right  to  ita  pcooeedii 
■ad  alao  to  all  the  debta  which  were  oreated  alter  the  pnrdiaae  made  bf 
the  aarviving  partner.    IdL 

^  SuRTiYUvo  Pabxvkb  HAS  RniBT  TO  Aftlt  AasBiB  ov  FiBM  to  the  payment 
of  partnerdiip  debta.  He  may  prefer  one  oreditor  to  another,  and  if  ho 
makea  an  anignment  for  the  benefit  of  part  of  the  oreditoni  they  may 
onder  it  entirely  aatiafy  their  debta.  Thia  doea  not  increaae  the  liabili:^ 
of  the  estate  of  the  deoeaaed  partner,  aa  it  makea  no  difference  to  It 
whether  the  aaaeta  are  diatribated  ratably  or  applied  to  the  payment  ol 
aome  debta  to  the  ezclnaion  of  othen.    Id. 

IS.  ADMiinaTBATOEor  Dbcsabed  Paktheb  hab  BiaBTiN  BQmrr  to  have  all 
the  portaenhip  effeeta  of  every  deaoription,  iadodiag  all  the  debta  doe  to 
the  firm,  applied  to  the  payment  of  all  the  debta  owed  by  it.    /d. 

14.  PiBSQirAL  BsniBBirxATivis  OF  Dmbabkd  Pabtnxb  Bacx>ifx  Tbtaiits  nr 
OoMMOV  with  aorvivor,  of  all  the  partnership  property  or  effeeta  in  poa> 
aaaiion,  while  the  cboaea  in  action  veat  in  the  anrvivor,  who  has  tiM  rjgfat 
to  control  the  partnerBhip  effeeta  for  the  porpoae  of  paying  the  debta  and 
aettling  np  the  bnaineaa.    Id, 

Uk  ADMZRiaTRATOB  OT  DbGBASKD  PABTinni,  BBVO  TkNAUT  IIT  GblOfOK  WIEB 

SuBTiTOB,  baa  power  to  diapoae  of  an  nndiyided  moiety  of  the  stock 
of  gooda  on  hand,  and  thoa  Teat  the  anrviving  partner  with  the  title  ta 
the  whole  atook.  Id, 
M.  Upoh  Voutntabt  Dibbolotion  ov  Pabtrsbbhip,  the  partuera  may  agree 
that  the  partnerahip  property  may  be  tiie  property  of  one  of  the  mem- 
bera,  and  if  aach  agreement  be  hona/de,  it  will  be  given  fall  eflect.    Id, 

17.  LoEN  OF  Pabtkbbbhif  Cbeditobb  fob  Patmsht  of  tbbib  Dbbib  ia  not 
mpon  the  partnerahip  jmiperty,  bat  ia  derived  from  one  of  the  partnera 
who  baa  a  lien  upon  the  partnerahip  property  for  the  payment  of  the 
partnerahip  debta;  and  sach  lien  by  a  partner,  being  derivative,  oeaaaa 
when  he  baa  diveated  himaelf  of  his  intereat.  If  the  meana  by  which  ha 
haa  diveated  himaelf  of  tMa  intereat  ia  frandalant,  the  oi«Utoffa  may  be 
relieved  in  a  coart  of  chancery.    Id, 

18.  Patxbst  of  Judqmbmt  aoaimbt  SuBvmKo  PABnnEBS  bt  Rxboptob  ef 

the  deeeaaed  partner  operates  aa  a  aatirfaction  of  the  Judgment,  and  the 

ezecntor  can  not,  by  taking  an  assignment  of  the  jadgmeni,  keep  U 

alive  to  coeroe  payment  from  the  aorviving  partnan.    Bbgtm  r,  Ab|^ 

meldt,  S8QL 

See  OvABDiAH  AMD  Wabd^  4. 

PASSENQEB  GABBIEB8. 
Bee  OoMMOir  Gabbibbb,  11-9QL 

PATEKra 

L  PimORABEBOFPATBlfTBDABTIOLByKllOWXirOflBATVBnMMIHADKoBieBr 

dtker  to  ■Mionfaetnro  or  aall  the  aame,  can  not  rsooiwr  6aaa  Aa 
the  money  paid.    Bell  v.  Boimeif^  eOU 
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&  Pastt  Wmo  Vmuaam  PBovraioNa  of  Patbht  Law  t^  making  and  aelV 
ing  •  pii<wintf>d  wtide  can  not  maintain  an  action  to  moortr  the  purobaaa 

PATENTS  FOB  LANIX 
Sea  P0BLIO  Lands, 

PAYMENT. 

1.  KiQonASLBDBArrTAXxirvoBPBB-BXisTnroDsBfrnPATMEirrTBiBaov. 
Bangor  v.  Warren^  657. 

Si  QiviNo  Negotiable  Note  vor  Simple  Contbaot  Debt  b  prima  fack 
evidence  of  payment.    Shumway  v.  Reed^  679. 

S.  Legal  Pbesuuption  of  Patuekt  Arising  from  Gnmro  Neootiabli 
Note  for  simple  contract  debt  may  be  overcome  by  proof  that  each  waa 
not  the  intent  of  the  parties.    Id. 

4.  Bond  Taken  as  Secdrity  for  Future  Indebtedness  of  party  over- 
comes presumption  that  the  party,  by  giving  negotiable  notes  for  sabse- 
qnent  indebtedness,  thereby  paid  the  debt.    Id. 

0L  Payment  bt  Debtor  to  Nominal  Creditor,  not  Real  Creditor,  and 
known  to  be  such,  is  not  a  performance  of  one  of  the  conditions  of  a  bond 
by  payment  of  the  debt,  nor  would  the  payment  of  the  entire  debt  to  a 
part  owner  have  that  effect,  when  there  was  knowledge  of  an  equitable 
interest  in  another  of  a  portion  of  it.     ffobtton  v.  WaUon^  632. 

9k  AonoN  FOR  Goods  Sold  and  Delivered  not  Barred  by  an  agent,  who 
was  authorized  to  receive  the  vendee's  note  for  the  pnce,  receiving  a  note 
of  a  less  amount,  sigoed  by  the  vendee  as  agent  of  a  third  person,  under 
the  vendee's  representations  that  it  was  the  latter's  note  for  the  price, 
and  delivering  the  same  to  the  vendor,  who  did  not  consent  to  accept  it 
as  payment;  nor  does  it  affect  the  rights  of  the  vendor  that  he  retained 
the  note  until  the  commencement  of  the  action  withi^ut  taking  measnrea 
to  enforce  its  collection,  or  giving  notice  of  its  non-psyment,  or  oflbring 
lo  return  itb    Hatch  v.  Bamum^  59. 

See  Judgments,  18-21;  Partnershif,  18;  Sheriffs,  8. 

PERJUEY. 
See  Criminal  Law,  11. 

PILOTS. 
See  Insuranok— Marine,  4;  SmppiNa,  !• 

PLEADING  AND  PRACTICB: 

!•  BiAL  Pabtt  in  Interest  being  Plaintiff,  an  objectioii  that  the  con- 
tract in  question  was  made  by  him  as  agent  for  others  will  not  be  consid* 
ered.    Salmon  v.  Hoffman^  322. 

ti  Assignor  of  Contract  for  Sale  of  Land  is  not  Necessary  Party,  in 
Indiana,  to  suit  by  the  assignee  for  specific  performance  thereof,  as  under 
the  statute  of  this  state  the  assignment  of  such  an  instrument  carries 
with  it  the  legal  title,  and  not  a  mere  equity.    Col^riek  v.  Aooper,  fiOBw 

>■  Death  of  Defendant  Abates  Action  of  Trespass  for  a  dinct  and  lni> 
mediate  injury  to  a  chattel,  and  the  action  can  not  be  «0/lved  JVlHr*'^  hii 
personal  representative.    PeU»  v.  /Mm,  419. 
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4.  AonoK  OF  Dbbt  wiu.  not  Lie  to  Bbootxb  Amouiit  of  Iacoom  for  tlM 
keeping  of  a  gaming-table,  where  the  license  act  doei  not  provide  for 
such  action.  The  itatate  mnst  be  strictly  followed,  and  the  only  remedy 
19  by  indictment.     People  v.  Craycroft^  331. 

ft»  DncLABATioir  THAT  Defxndaict  Ao&xbd  to  Do  Cebtaik  Thdio  at  a 
specified  time  and  place  ii  sufficient  without  alleging  demand  and  rafonl, 
as  in  order  to  excose  himself  defendant  most  show  in  his  plea  either  that 
ha  did  the  thing  agreed  to  be  done,  or  that  he  was  ready  to  do  it.  Pal- 
terton  r.  J<me»j  290. 

I.  Diclaratiom  oh  Cont&act  in  Fabtial  RnrRADiT  or  T&adb  need  not 

expressly  aver  the  reason  to  support  the  restraint,  if  it  anfficieatly  ap- 
pears fimn  the  contract  itself,  which  is  set  forth  in  the  daolaimtion. 
KeUogg  v.  Larkm,  164. 
7.  Dkm UKEEB  Admits  Only  Facts  Wkll  Plbadbd.    ItL 

6.  No  AVKRIIBNT  CAN  OlTB  TO  AOBBKMBfT  CBAKACnCB  IT  HAD  NOT,  ttod  DO 

admission  can  take  from  it  the  character  it  had,  where  an  «greeiimit  Is 
laid  before  the  court  for  construction.    I<L 

i.  Affibmatitb  Rstb  on  Plaintiff,  in  contemplation  of  law,  and  he  has 
the  right  to  open  and  conclude.    Benkam  ▼.  Bowe^  942, 

10,  PLAiNTfFF^B  Claimino  Mobb  THAN  Hb  Peoybd,  or  moTS  than  he  legslly 
could  demand,  or  his  presenting  his  daim  on  difibrait  grounds  In  differ- 
ent counts  in  his  declaration,  forms  no  objection  to  his  ii||^t  to  recover 
in  an  action  to  recover  damages  of  the  defendant  for  erseting  a  shop 
upon  a  road  so  near  the  plaintiff's  store  as  to  deprive  him  of  the  use  ol 
the  road  and  store.    Chle  v.  Spnnol,  696. 

II.  Gaubbs  of  AonoN  Sbt  fobth  in  Ck)MPLAiNT  CAN  BB  Rbooybkbd  vfov 
Only;  and  concurrent  and  intimate  causes  of  action  can  not  as  a  matter 
of  course  be  given  in  evidence,  nor  made  the  basis  of  a  verdict,  under,  the 
act  which  dedares  that  "  there  shall  be  but  one  fonn  of  civil  action." 
Benedia  v.  Braif,  332. 

19.  Objbot  of  California  Statctb  in  Rbfbbenob  to  Ambndmbntb  to 
Plbadinos  is  the  furtherance  of  justice^  and  to  that  extent  applications 
for  amendments  ought  to  be  treated  favorably.    Cooke  v.  Speare,  348b 

18.  Allowing  Ambndmbnts  to  Plbadinos  is  Passbd  to  Ddcrbtion  of  Coubt 
by  the  California  statute  declaring  that  courts  may,  "  in  furtherance  of 
Justice,"  permit  amendments  to  be  made;  but  if  that  discretion  is  shown 
by  the  record  to  have  been  abused,  in  that  it  has  been  illegally  exercised, 
it  would  be  the  duty  of  the  appellate  court  to  correct  it.    Id. 

14.  Ambndm  BNT  Sbttino  up  Plba  of  Statittb  of  Ldutationb,  nr  Answbb, 
WILL  not  BB  Allowbd,  onlcss  it  would  further  the  ends  of  Justice. 
Id. 

lA.  BXFUSAL  OF  iNSTRUCnON  ON  AbBTBAOT  PBOPOBinON  18  NOT  BsiUtt.    CoU 

V.  Sprawl,  696. 

16.  Instruction  on  Qubstion  Entirbly  Abstract  n  Propbblt  Bbidbidi, 
Benham  v.  Bowe^  342. 

17.  Court  is  not  Bound  to  Charob  Jury  on  Abstraot  QuBsnoBB  of  law 
arising  on  facts  of  which  there  is  no  proof  in  the  case.    Cknolee  v.  Baoom^ 

371. 
t&  Misapprbhbnsion  of  Proof  or  Law  in  Charob  of  Ooubt»  whioli,  it  it 
apparent,  may  have  defeated  justice,  is  ground  of  reveiaaL    TVrry  v. 
Bt^flngtOH,  423. 
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UL  IxRRucnoiin  SBBomooim  m  Onb  Poimt,  but  GoLUBonviLT  Oobbboi; 
and  proptrly  ezpoanding  the  law  as  a  whole^  are  noi  ground  for  a  va* 
▼eraaU  and  tbe  instmetioiie  are  to  be  taken  as  a  whole.    Id, 

to.  BzFRBSsiov  or  Opinion  bt  Judob,  that  thbbb  is  No  £viDBiraB  going  to 
prove  a  contested  lact»  to  one  of  the  jury  who  returns,  after  the  retira> 
ment  of  tbe  jury,  to  make  inquiry  on  that  point,  is  errort  under  the 
Georgia  statute  of  1860.     Rushin  ▼.  SMeitU,  436. 

f  L  RBJBonoN  or  Propbr  Instruotions  will  not  Aitthobizb  RBVBBaAL  or 
JuDOM BNT,  when  those  given  oover  tbe  whole  ground.  New  York  Lift 
in$,  Co.  v.  Flacky  742L 

12.  Rbmabk  bt  Judob  that  Hb  will  Qitb  Statb  Bbbbtit  or  Doubts  in 
passing  on  a  motion  to  quash  an  indictment,  where  be  says  be  has  doubts, 
on  the  ground  that  the  state  has  no  appeal,  is  not  error,  nor  is  it  a  cen- 
surable irregularity.    Cook  v.  State^  410. 

tSb  SUPBBMB  COUBT  GAB  PASd  UPON  ThOBB  iHSTBUOnQBB  OnLT  WhICU  ABB 

8TATBD  in  the  report.    Cole  r,  Sprowl,  608. 

M.  Vbbdict  will  not  bb  Sbt  Abidb  where  a  oourt»  in  response  to  an  in* 
qniiy  propounded  by  a  jury,  oorreetly  state  the  law.  Perhhi»  ▼.  Com- 
wiomweaUhy  128. 

tt.  PLAiHnrr,  whbn  Subfbibbd  bt  BsjBonoN  or  ms  Bvidbnob,  mat  Tabs 
NoNBUiT,  and  then  more  to  set  it  aside  and  reinstote  the  ease;  and  if 
the  evidence  was  erroneously  rejected,  and  the  court  refuses  to  reinstote, 
its  judgment  will  be  revised  on  appeal  or  writ  of  esior.  JBtuieriing  v. 
^^Ae,45. 

ISl  Bsplbadbb  will  bb  Awabobd  and  Coen  to  Abidb  Final  Bvbnt  oi 
Suit,  where  the  substance  of  the  defense  as  set  forth  in  the  plea  is  good 
but  the  plea  is  bad  in  form.    Parkhurti  v.  Sumner,  M. 

17.  CiBOinT  Court  has  Powbb  to  Obdbb  Clbbx  to  Ck>rT  into  Rboord  write 
and  returns  showing  notice  to  defendanto  in  a  bill  upon  which  decree 
was  rendered  by  default,  after  tlie  expiration  of  the  term  of  court  at 
which  the  decree  was  made,  and  after  the  issuing  of  a  cer^iorort  from 
the  supreme  court  to  obtain  a  new  transcript,  the  former  one  being  de- 
fective in  not  showing  the  notice;  it  having  been  made  to  appear  at  the 
time  the  court  entered  the  order  that,  on  taking  the  default,  proof  of 
the  service  of  the  write  was  duly  made.    CoUrick  v.  Hooper,  505. 

18.  Court  Calling  upon  Cocnskl  in  Pkbsbncb  or  Jury  to  Waivk  Lkoal 
Right  constitotes  an  irregularity,  as  where  the  court  asks  counsel  in 
presence  of  a  juror  if  they  will  allow  the  written  charge  te  be  sent  to  the 
jury;  but  the  court  will  not  grant  a  new  trial  for  this  irregularity  alone. 
Tnry  V.  BmfingUm^  423. 

28.  Clbbical  Erbob  in  Making  up  Rboobd  in  a  lower  court  should  be  cor- 
rected in  that  court  upon  motion,  and  not  by  appeal  to  the  higher 
oourt.    Snead  v.  Coleman,  1 12. 

80l  RiOHT  TO  Appeal  pbom  Dbcreb  or  Order,  unlbss  It  bb  Final  Dbcreb, 
or  order  in  the  nature  of  a  final  decree,  was  taken  away  by  the  Maryland 
aot  of  1830,  c.  180;  and  although  the  right  to  an  immediate  appeal  is 
restored  by  the  aot  of  1841,  c.  11,  the  party  may  waive  this  right,  and 
€o  iqppeal  from  the  final  decree  or  order  may  allege  error  in  all  previoos 
intcrioeatorj  orders  passed  in  the  progi'ess  of  the  eaase.  Wan  ▼.  Bid^ 
702. 


8M  Inpsx. 

3L  AmuMOk  Coma  gam  vct  Dbqidx  itfov  CtexiEAL  Uxaasmom  Cmm  Pk» 
BT  SzoBPnoirSy  bat  can  deteraiine  waenij  the  l^g^ity  of  tiM 


prooeedin^i  ezoepted  to.    Miller  ▼.  Ooddard^  83S. 

S8L  Aui  AftuoHioim  of  Ebbob  should  Poivt  to  Pabeioijlab  Pass  «• 
PBOdCBiiuros  of  tbe  court  below  in  wbioh  the  enor  oomplttiiMl  of  !■ 
tbought  to  ezut.    SUtwa  v.  Lepretre,  260. 

S3.  Ebeob  IK  JuDOMBNT  ov  OouBT  Bblow  WILL  HOT  BB  Fbbbuioed  by  app^l^ 
Ute  court;  it  miiflt  be  clearly  diaoloaecL     J%on^pmm  t.  MamroWf  318. 

34.  Iv  Facib  or  Cabb  abb  Aaribp  upon,  and  the  qneationa  of  law  alone  aie 
sabmitted  to  the  court  for  its  judgment,  the  court  can  only  leepoDd  to 
the  qneatiooa  of  law  ariaing  from  the  admitted  faeti,  and  will  not  infer 
another  fact  and  pronoimce  the  law  ariaing  thereon.    BoU  ▼.  McOoiff  223. 

36.  Judgmbbt  or  Coubt  upoh  Facts  will  mot  bb  Rbtibbd  when  the 
judge  ia  sabetitated  by  the  consent  of  the  parties  In  lien  of  the  jnry;  if 
the  evidence  be  conflicting  and  he  decides  against  the  wei^t  of  testi* 
mony,  or  if  it  woald  have  justified  an  inference  of  fact  which  the  eoozt 
refosed  to  dinw,  this  court  will  not  reveree  his  judgment  merely  becanss 
it  could  or  might  have  come  to  a  different  oondusion  of  fact  (opimon  cm 
rehearing).    Id. 

30L  JUDGMBMT  WILL  MOT  BB  RbVBBSBD   rOB  EbBOB  whsrs  tho   BttfastBBtial 

rights  of  a  party  are  not  affected.  KiBnum  v.  BUdkie,  328. 
See  ABBTTBAnoM  amd  Awabd;  Aitacbmbhts;  Qbimimal  Law^  3-21;  Ooi^ 
roBATiOMBy  22,  23»  26;  Co-tbmamot,  4-6;  Eqvrt;  Bvidbmcb;  Ezbov 
TOBB  and  Admimutbatobs,  7,  15;  Fbaud,  2,  4,  6;  Imjumotiomb;  JinM- 
mbntb;  JuBiBDicnoM;  Mobtoaobb,  9-16;  Nbootiablb  LrarBUifBvn,  8^ 
10, 13»  17t  22,  23;  Nbw  Tbial;  Pabbnt  amb  Gbujs  6»  9;  Srism  or 
Ldotatiomb;  fiTAnrm,  3;  Tbbspass,  2;  Tbovbb. 

PLEDGES. 
See  Faotobb. 

POWERS. 
Sm  EzBOimmr  and  ADUMmRAfloUi  8^  8L 

POWER  OF  ATTORNEY. 
See  Tbusts,  16. 

FREFERENCEa 
See  Pabtmkbship,  12. 

PRESENTBCEMT. 
See  Nbootiablb  iMSTBUXErai  17-20L 

PRESUMPTIONS 
Bm  AmatnmmnB  iob  BBMxriT  or  Cbbditobb;  OoMvuor  ov  Law%  3;  Oo» 
■mvmoMAL  Law,  3;  Oobfobatiomb,  16;  Exaomoan  amd  Aimoni* 
CBATOBfl,  16;  Fbauis  4^  6;  Imsubamob— Mabimb,  3;  Mabbuab  abb 
DifOBCB,  2;  NBOoriABLB  iMBTBUiiBMn^  12^  16f  Pabbmv  ab»  Cmti^ 
1, 2;  Patmbbt,  3.         * 
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principal  akd  aosnt. 

8m  AooroTf'MACTiB  ahb  SsBTAav. 
PBOBATB  COUBTS. 

FmOBASM   OOUKIB   OT  INDIANA  POSSESS   ObNXBAL  EqUITT  FOWIBS  ill  nlft- 

tion  to  the  administration  and  guardianBhip  of  estates.    Pewdl  t.  Norths 
See  EuuuTOBS  anp  AmaNiSTBATOBS,  6,  11, 17;  Ouabdian  and  Wabis  4. 

PROCESS. 

1.  Unbkb  Statuti  PaoviDiNa  that  Party  Skbyxd  with  Psoons  be  sDm- 

moned  "forthwith**  before  the  justice  or  jadge  issning  the  warrant,  a 
warrant  commanding  the  party  served  tobesnmmoned  "forthwith  to 
appear  at  a  conrt  to  be  holden  at  my  offioe  in  Frankfort  at  such  time  as 
yon  may  appoint,"  though  irregular,  protects  the  officer  serving.  Siait 
V.  McNaUy,  650. 

2.  Steamboat  ob  Vbsskl  Moored  at  Wharv  is  "Plaob**  Liable  to  be 

Searched,  within  meaning  of  a  statute  that  provides  that  "any  store, 
shop,  warehouse,  or  other  building  or  place  in  said  city  or  town"  may  be 
searched.     Id, 

5.  Warrant  Need  not  be  under  Seal  of  Maoistratb  IssinNO  It  nnlsss 

it  be  expressly  required  by  statute.    Id, 
4.  Water  Attached  to  Warrant,  Whioh  is  Usual  Seal  in  Suoh  CAJoa, 
is  prtmafaeU  sufficient  without  proof  that  it  was  the  sesl  of  the  magis- 
trate, or  adopted  by  him.    Id, 

6.  Warrant  Purporting  to  be  Issued  bt  Justioe  ov  Pbaob,  upon  a  com- 

plaint sworn  to  before  him  in  that  capacity,  furnishes  a  presumption  that 
he  was  legally  authorized  so  to  act.    Id, 
ft.  No  One  is  Justified  in  Resisting  Officer  Aotenq  undbb  PBOOns  that 
he  is  legally  authorized  to  obey.     Id, 

7.  Void  Process  is  No  Justification  to  Officer.    Id, 

8.  Process,  although  Voidable  for  Irreoularitt  or  Mistakb,  Protects 

Officer  who  serves  it  if  the  magistrate  who  issued  it  had  Jurisdiction  of 
the  subject-matter,  and  the  process,  is  regular  on  its  &oe  and  does  not 
disclose  want  of  juridictlon.  Id, 
•»  Sheriff's  Return  upon  Writ  that  He  Served  Pboobss  upon  certain 
named  defendants,  and  could  not  find  the  others,  imports  that  a  p^Tft"nft1 
sarvioe  was  made  upon  those  found.    CoUriek  v.  Hooper^  60& 

See  Attachments;  Executions;  Injunotione. 

PROFESSIONAL  SERVICES. 
See  Master  and  Servant,  1,  2. 

PROMISSORY  NOTES. 
Sea  Negotiable  iNBXBUMBHm 

PROTEST. 
Sea  BviDBNOBp  4. 
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FUBUG  LANIX3. 

L  CExawmuoK  or  PuBOiLAm  vbom  Uniibp  SrATn  Lavd  OmcSy  lasim 
PuoR  TO  Pasbvt,  OQBT^yi  the  AfaMlata  title,  and  •  petent  gabeggnently 
eeqnirtd  fdfttei  bMk  t»  the  date  of  Mid  oertificftte.  Cammdtr  ▼.  SwtkK 
ML 

t  Qhb  WHon  Lahim,  Hud  uhdbr  CisntiOATior  Pubobasi,  but  for  wfaieh 
the  patflot  has  not  been  iMned,  are  aold  under  ezeoation,  can  not  eet  «p 
the  eiibeeqiieiitly  aoqnired  patent  to  defeat  an  notion  faioagfat  for  the 
poeoeMlon  thereof,    /ici. 

BAILROADa 

1.  Obnebal  Law  RBttunuHO  Bill  ob  Wmanji  to  bb  Attaohbd  to  Baob 
LoooMOTivB  Bhoikb  of  a  railroad  company,  and  to  be  rung  or  whiatM 
before  cnMsing  any  other  road,  ia  applicable  to  and  binding  on  a  corpo- 
ration created  prior  to  its  paasage;  and  an  omiadon  to  give  the  reqoired 
signal  is  prima  /arte  proof  of  negligence  on  the  part  of  snch  corporation. 
OoUna  He.  /?.  H.  Co,  v.  Loomis^  471. 

%  Railroad  Corpobatiovs  abb  mot  IjIablk  roR  Ant  akd  All  Damaobi 
that  a  person  may  sostain,  when  they  have  omitted  to  give  a  signal  r»> 
qnired  by  law.  Until  some  proof  is  given  tending  to  show  that  the  in- 
jury resalted  from  a  failure  to  give  such  signal,  the  burden  of  proving 
that  it  did  not  arise  from  soch  failure  is  not  thrown  upon  thecotporatien. 
Id. 

t.    ROLLUIO  dTOOK  AKO  FURWiTURB  OF  RaILBOAD  ABB  PbBBDHAL  PROPBBTl. 

Samgmmam  efc.  B,  R,  Co,  v.  iforyon  Ob.,  497. 
Sea  CoBPOBATioB8»  11,  12;  Bmiubbt  Domain;  HuunrAi8»  6|  •;  TAZAnoR» 

10-18. 

RBAL  BSTATB. 
Bee  MiNBB;  Pvbuo  Laxm. 

REAL  ESTATE  AGENT. 
See  AoBNOT,  S. 

RBCEIFTS. 
8m  Oomioir  CiBKiBBa,  1,  4;  Etidbms»  bi  flBAOB^  & 

RECITALS. 
Sea  ExBWTioNg,  90. 

REOORDINQ. 
Sea  DBBD8,  6-12;  Etidbmoi^  %  t» 

REDEMPTION. 
Sea  BxBOcnoNB,  6,  18;  Mobtoaobb.  17. 

REFERENCE. 
Sea  ABBmunoN  and  Award;  Eqcitt,  17-10;  IfomaaoHb  lit 

RELATIONSfflP. 
See  Arr.xrnr;  CoNHANoniNrrr. 
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KELBASB. 
8^6  Equitt,  4,  IS. 

REMAINDERMAN. 
Baa  TEBPA88, 6. 

RENT. 
8m  LumuwD  AMD  Tkhaot,  1,  2;  Mobtoaois,  18|  PimioVt  L 

REPEAL  OF  STATUTES. 
See  Statdtxs,  4, 5, 

REPLEADER. 
See  Pliadino  and  P&Aonc%  88^ 

.RES  ADJUDIGATA. 
See  JuDOMBMTS.  12-18. 

RESCISSION  OF  CONTRACT^ 
nee  CoimucTs,  10»  11;  Vbnpob  aitd  Vbtdbb.  8^  181 

RESCISSION  OF  SALES. 
See  SALn»  13,  14. 

RESIDENCE. 
8m  ComroBATiovs,  II,  12;  Taxation,  8-7*  HH 

RESTRAINT  OF  TRADE. 
See  CoMTRAOTB,  5-7. 

RBSXHiTINO  TRUSTS. 
See  Trusts,  3,  4,  8. 

RETURNS. 
8m  Pbogbb»8. 

REVERSIONER. 
8m  Thbpabb,  a. 

ROADS. 
Sm  Hiohwath 

SALES. 

AsmBSMunp— AiMLOTt  Saul—A.  bays  from  K,  admlnletnter,  eto.,  ee^ 
tein  property,  for  which  he  givM  hie  note,  the  sale  to  beoomeabeolntewliM 
A.  fhould  furnish  leonrity  for  the  payment  of  said  note;  A.  is  afterwards 
appointed  guardian  of  B.'s  intestate,  and  A.  and  B.  agree  that  A.  shall 
hold  the  above  purchase  price,  and  charge  himself  with  it  m  gnaidJsni 
HeUi,  that  tlie  agroemeut  was  good,  and  that  the  sale  became  abscdnli^ 
WUiom  ▼.  Saper,  673. 


M8  IVDSX. 

i.  Whkbb  OwmB  or  Goods,  it  VoLinif!A:ftiLr  Pumao  with  Panmnwwwr 
TUEBMcat,  clothet  a  yoidee  with  tbe  Hidieia  of  ownenhip,  he  miisfc  betr 
the  loMp  u  betwem  hitt  and  an  fpnooftnt  porchaaer  from  mch  Tandeab 
Bat  this  principle  doee  not  apply  to  aales  npon  condition,  and  wheie  tht 
originalowner  haa  never  ooDMuted  to  the  transfer  of  the  propflrlj.  Jen* 
ninffs  ▼.  Oage^  476. 

t»  OwvKB.  OF  Pkbsonal  Pbopkbtt  oan^  irov  bi  DrrsBTKD  or  It  withoat  hif 
eoBMnt;  hot  if  he  oonaent  to  its  tranafer,  though  raoh  oooacnt  be  only 
temporary  and  obtained  by  fraud,  and  therefore  reTooaUe  aa  againi^ 
inch  unfair  porchaaer,  yet  an  honest  porehaaer  from  him  will  be  pro- 
tected, and  the  first  owner  moat  bear  the  lose.    IdL 

4.   MAinrVACTUBKE  GAV  HOT  R^COTSB  VALim  OF  ASXIOXJI  MAHITFAOnnUD 

until  the  property  haa  psssBJ  from  him  to  the  onstonwr*  Mood^  t. 
Brown,  640. 

ft.  TiTLB  TO  MaNUFACTURBD  PbOPXBTT  is  GHAVOBD  FBOM  IfAlllTFaimJBKBTO 

Custom KK  only  by  the  assent  of  both  parties^    Id, 

C   MCBB  OSDSB   QlVBff  FOB  MaKUFAOTUBB  OF  AbTIOIJI  DOB  HOT  AlVBOT 

TITLS.     Id, 

7.  Manufaotubsd  Abtiolb  Continuhs  to  bb  HAHnFAonTBaB-a  PBonDBrr 

until  completed,  tendered,  and  accepted  by  the  party  ordering  it.  lliere 
must  be  proof  of  acceptance,  or  of  act  or  wocds  respecting  it,  from  which 
an  acceptance  may  be  inferred.    Id, 

8.  Lbavino  Mahufactdbbd  Abticlx  with  Pabtt  that  has  Obdxubd  It  will 

not  transfer  title  to  him,  if  done  against  his  will.    Id, 

•»  Pbopkbtt  ih  Makufactubbd  Abticlx  Passes  to  Pabtt  Obdkbiho  It, 
without  tender  and  acceptance  of  it,  when  he  employs  a  superintendent, 
and  pays  for  it  by  installments  as  the  work  is  performed.    Id, 

IOl  Vxhdeb  of  Goods  mbbelt  Contbactkd  to  bb  Sold,  but  never  actnaUy 
delivsMU  haa  no  right  to  the  possession  of  them  until  the  sale  is  con- 
summated, and  if,  before  consummation  of  the  sale,  he  obtsins  possession 
surreptitiously,  and  without  the  consent  of  the  vendor,  the  latter  may 
recover  it  again  without  a  rescission  of  tbe  contrad  Jamkifft  v.  Oage^ 
476.  . 

IL  Ih  Gabb  of  Salb  ahd  Dblitbbt  of  Goods  Titlb  Passes  to  Vxhdbb,  but 
in  case  of  a  mere  contract  for  a  sale,  the  title  remaina  with  the  original 
owner.    Id, 

12L  Bbtubn  op  Gohsidxbatiok  is  Neqbssabt  Only  when  Vxhdob  Sbeksto 
Avoid  the  contract  under  which  he  has  parted  with  his  goods.    Id, 

18.  Pabtt  Wishino  to  Rescind  Salb  of  Jack,  fob  Fbaud,  bt  Tendxbino 
him  back  to  the  seller,  most  do  so  absolutely,  by  leaving  him  in  the 
seller's  stable  or  upon  his  premises,  and  must  not,  after  the  seUer*8  re* 
fusal  to  accept  him,  take  him  home  and  use  him  as  hia  own.  MeOuUoeh 
V.  Scott,  561. 

14.  Onb  whose  Tbndeb  of  Chattel  fob  Pubposb  of  Bbsqihdiho  Sale  is 
Refused,  and  who  takes  it  back  and  uses  it  as  his  own,  thereby  waives 
the  benefit  of  his  tender,  and  his  remedy  is  an  action  at  law  for  damagea. 
In  such  a  case  his  bill  for  a  rescission  must  be  dismissed  without  prejudioo 
to  such  action.    Id. 

16.  It  is  not  Nboebsabt  to  Allbqb  Defendant's  Khowlbdob  oi  tiie  un* 
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of  >  chattal  at  the  tinw  cl  §>!•  fa  an  action  li'mglit  ior  hwwh 
«fwamaty» nor  bit neoeasary to proretlM alligation.    TVteT.CbeAraab 

m. 

Bee  Faoiobs;  Patbmts;  Payment,  6;  SHnnvOy  ft-A. 

SALES  OP  REALTY. 
See  VnNDOK  and  Vbtdu. 

SATISFAOnON. 
See  JuDOMSNTB,  18-21. 

SCIRE  FACUa 
See  JuDOMKNTS,  21. 

SEALS. 

Sao  OOBFOSATIONB,  14;  DXXDB,  Ij  PBOOBii  %  4 

SEARCH  WARRANT. 
See  Process,  2;  Statutes,  2. 

SEPARATE  ESTATE. 
Sao  Hu8EANi>  AND  WiFE,  7-9;  Makkted  Wohbh,  2-8L 

SET-OFF. 
See  Landlord  and  Tenant,  4. 

"SHELLEY^  CASE." 

L  Ruui  nr  Shellbt'b  Case  Construes  Words  "HEnu"  or  '*Hbib8  o? 
Body"  as  Words  of  Limitation^  and  not  of  pnrchase;  and  theae  terms 
are  regarded  aa  concbuive  evidence  of  the  teetatcr'e  or  grsntor's  intent 
to  nee  them  in  their  legal  sense  and  to  give  them  their  legal  effect, 
although  a  real  intention  to  the  contrary  may  he  defeated.  In  all  anch 
caaea  the  estata  becomes  immediately  executed  in  the  anoeator,  who  be- 
oomea  aeiaed  of  an  estate  of  inheritance.     Wart  t.  i?tcAar(2«m,  762. 

i.  Word  "Heirs"  is  Term  of  Purchase,  and  not  of  Limitation;  and  tha 
intention  preYails  against  the  atrict  constmction  to  the  oontnuy,  when- 
ever words  of  explanation  are  annexed  indicating  that  the  teatator  or 
grantor  meant  to  nae  the  term  in  aqoalifiedaense,  as  a  mere  deaeriptio  per^ 
sonanumt  and  that  they  and  not  the  ancestor  were  to  be  the  points  from 
which  the  saccession  was  to  emanate.    Id, 

H  EaZATBS  WILL    NOT    COALESCE  IN  ANCESTOR  UNDER  RULE  IN  ShELLET'S 

Case  if  the  estate  limited  to  the  ancestor  is  an  equitable  or  trust  estate; 
and  the  result  would  be  the  same  if  the  estate  for  life  was  a  l^gal  estate, 
and  that  limited  to  the  heirs  an  equitable  estate.    Id, 

C  Rule  in  Shellkt's.  Case  is  Fullt  Recognized  and  Adopted  in  Mart- 
land;  and  with  its  qualifications  must  prevail  as  a  part  of  the  system  ol 
real  law,  whatever  may  have  been  its  origin  or  philosophy.    Id, 

§k  Words  ''Legal  Heirs"  are  not  Convebted  from  Words  of  Limitatioe 

10  Words  of  Purcsase  by  any  expreaaiona  in  a  deed,  whiok,  after 

gianting  a  life  eatate^  prwidea  thai  '*froin  and  immediately  aftar  tha 

death  of  the  said  E.,  then  to  and  f or  tlw  naa  and  benefit  of  tha  Hgal 
Am.  Dbo.  Vol.  LTI— M 
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kein  aad  iwfMBuUiUiw  of  the  wid  B.,  and  to  aad  for  no  otiMr  iBtm 
aad  poipoM.*    Id, 

SHERIFFS. 

I.  SBXRirr  Makiho  Deed  lUrmcs  Lxrr  avd  Sale  et  Dbputt.  for  the  par- 
ebMor's  protaction,  thoagh  the  deputy  acted  without  any  regiUar  ap- 
pointmenl    Brook$  v.  Roomey,  490. 

%,  Am  or  Dbputt  Shbrift  db  Facto  akb  Good  aa  to  third  pereona.    id. 

S.  Sbebift's  Patmbnt  or  Judoxknt  Rendered  AOAiiniT  Him  roB  NmLBcr 
to  make  the  money  will  not  operate  aa  a  payment  of  the  original  Jadg- 
ment  anleas  the  defendant  in  the  execution  inaist  upon  eoch  payment  aa 
a  aatiafaction,  that  recognizing  it  aa  a  payment  made  for  liia  benefit  and 
at  hia  reqneat.    Poe  v.  Dorrak,  106. 

See  Co-TENAKCT,  4-6;  Executions;  Procem,  9. 

SHERIFFS'  DEEDS. 
See  ExEOonoNB,  19*25;  SucRirn,  i. 

SHERIFFS'  SALES. 
Sot  Bnounov8»  6, 14-80;  Tsuan,  18»  90^  91. 

SHIPPINO. 

L  Maeteb  n  Bound  to  Sboure  Sebtioeb  of  Pilot  when  enteriog  forMt.'n 
port  where  pilota  are  employed,  and  moat  approaoh  pilot  groniid  with 
oantioD.    DcDcwtU  ▼.  CfenertU  3imL  /m.  Cb.,  619. 

9.  Where  Ship*  Disabled  by  Stress  or  Weather,  pata  into  an  Interme- 
diate port,  and  from  her  neoeesitiea  part  of  the  cargo  ia  aold  at  a  loaii, 
ita  whole  amoont  ia  not  general  average,  bat  only  such  proportion  n  Uic 
general  average  chaiges  bear  to  the  whole  amount  diabuiaed.  Ilanam 
▼.  8t.  LouU  Perpetmal  Inn,  Co.,  091. 

t.  Master  has  No  Authority  to  Sell  Any  Part  or  Caroo,  when  voyage 
is  broken  up  at  an  intermediate  port,  to  pay  for  advanoea  to  him  to  re- 
pair the  ship  for  a  new  voyage,  or  to  pay  seamen'a  wagea.    /dL 

4.  Master  has  No  Legal  Right  to  Sell  Cargo  or  Srifwrbcked  Vbbbbl, 
where  cargo  is  in  condition  to  reship,  and  the  means  of  transportation  caa 
be  pnxmred.    Rvgdy  v.  Swa  MtUudl  Ins,  Co.,  603. 

&  BIastee  JusTiriED  IN  Seluno  Cargo  of  Shipwbbokid  Vesbrl  Is  bound 
to  give  such  notioe  aa  will  warn  partiea  of  the  time  and  manner  of  aale. 
Id. 

%m  Common  Carriers;  Eyidenoe,  4;  Insurance— Marinx;  Proobbb,  2i 

Taxation,  6. 

SHIPWRECK. 
See  Shipping,  4»  (k 

SLANDER  OF  TTTLB. 

!•  InfROonoN  that  Malice  is  Presumed  where  One  Injvriouslt  Slan- 
PERS  Another's  Title  is  erroneons,  and  well  oalonlatsd  to  mislead  a 
Jury.    MeDaniH  ▼.  Baca,  889. 
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I.    MaUCX  dob  not  AOOOMPAITT  PUBUOATIOM  Off  CaOTIOM  AB  TO  TiTLB  OUmU 

by  a  graotor  of  Und,  when  the  circumstanoei  warranted  a  strong  pre- 

•omption  that  fraud  had  been  attempted  npon  him  to  get  poMCMion  el 

hieestotei    Id. 

See  Fraud,  2. 

SPECIFIC  PBRFOBMANCBL 

L  SPMirwPBBFOSMANOSOF  WsiTTBNJirSTBUMSirTlIATBBBiriOSCEDwhMi 

it  contains  all  the  £aote  of  the  contract  except  each  aa  may  be  legitimately 
proved  by  parol  evidence.    Coteriek  ▼.  Hooper,  606. 

t,  OOVTRAOT  TO  COHYBT  SPIOIflOIALLT  WILL  BB  BmIOBCBD  VK  BqUITT,  tlMOffb 

the  party  may  have  a  remedy  at  common  law.    Buck  t,  Swamif^  681. 

STABLB-KSEPER. 
See  Lnorsy  2. 

STATUTES. 

L  Pbibtbr's  PmroTUATiON  of  Pubusbbd  Statctbb  may  be  as  oaoertyB 
guide  to  their  interpretation.    8taU  v.  McNalip,  Wk 

S.  Iv  Statutb  Pbovidiho  iob  lasuANCB  ov  Sbabch-wabbakt  *'to  any 
sheriff,  city  maishal  or  deputy,**  the  term  "deputy**  relates  to  both  the 
marshal  and  sheriff  preceding  it,  and  the  warrant  may  be  issued  to  a 
deputy  sherifC    Id. 

ti  Seatutobt  Rbmbdt  MUST  BB  PuBSUBD  where  both  the  right  and  the  rem- 
edy are  given  by  statute;  although  if  the  right  existed  at  coomion  law, 
and  a  remedy  is  given  by  statute,  the  latter  is  reguded  as  cumulative^ 
and  either  remedy  might  be  pursued.    People  v.  Cra^erq^lt  331. 

4.  Ihcipibnt  Riohts  not  Pebfbotbd,  Gitkn  by  Statutb,  mat  bb  Taken 

Awat  by  Statute.    Bamgor  v.  Ooding,  688. 

5.  Rbpbal  ov  Statute  Givino  Libn  to  Laborers  Penddto  Action  destroys 

the  right  of  action  where  there  is  no  saving  clause  in  the  repealing  stat- 
ute; and  thii,  notwithstanding  that  an  attachment  had  been  levied  by 
virtue  of  the  prior  statute.    Id, 

See  Constitutional  Law;  Trespam,  2. 

STATITTE  OF  FRAUDS. 

Parol  Promibb  to  Pay  ior  iMFRoyEMENTS  Made  uroir  Land  Is  boI 
within  the  atatate  of  frauds.    Ood^firoy  v.  ColdweO^  Ml 

See  Guaranty,  10;  Mines,  4. 

STATUTE  OF  LIMITATIONS. 

Statute  ov  Ldotationb  should  be  Pleaded  in  First  Instance*  and  at- 
lowed  no  grace  of  right  thereafter,  where  it  is  claimed  solely  as  a  leg^ 
advantage;  courts  are  not  inclined  to  favor  statutes  of  limitation  except 
<«ilMia  lutfd  as  instruments  of  justice,  and  not  of  stmlsgy.  Ooeke  v. 
Bpeam^  348. 

Set  PLBADUrO  AND  PRAOflO^  14. 

STREETS. 
See  HiOHWAY8»  <  0w 
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SUOCESaiON. 
8m  Huoakd  ahd  Won,  13;  OoaFum  or  L4W^  4 

SUPPLEMKNTAL  BILLS. 
See  BQomr,  18. 

SURBTTTSHIP. 

L  Boum  ov  Pbommbobt  Note  ExrsirDnro  Tna  ow  PATMXErr  to  Mabbi 
by  oontaraet,  vpoD  snfficient  ccmsidentioii,  ^tachargm  an  appanot  maksr 
that  he  knows  to  be  a  sorety,  and  wboee  consent  to  the  eztsnsiaii  has 
not  been  giren.    Lime  Bock  Bank  t.  Mafkti,  673. 

t.  SuBSTT  oir  Pbomibsobt  Non  is  Discharokd  bt  Biin>iiro  Bmnnox  of 
TiMB  given  to  the  maker  by  the  holder,  without  the  surety's  oonsenth 
although  he  may  have  oonsented  to  a  previoas  oontnct  of  the  same  kind. 
Id. 

8»  RiooBD  or  Rbootebt  AOAnm  Sobbths  ok  Bond  is  Compbtbbt  Evi- 
nBVOB  AGAINST  Co-sOBBTiss,  in  a  suit  for  oontribation,  of  the  amount 
of  reoorery,  but  not  of  the  default  of  the  principal;  and  tiie  fact  thai 
the  case  was  referred  in  the  county  court,  and  that  judgment  was  en- 
tered  by  consent  in  the  supreme  court,  will  not  afiect  the  judgment  ss 
evidence,  the  necessity  of  these  steps  being  sufficiently  explained. 
Fletcher  v.  Jaekmm^  08. 

4.  SiTBBTiia'  Right  of  Coktbibution  fob  Ooflrrs  axb  Bxpbnsbs  in  Dbfsnd- 
ING  Suit  Exists  against  G6-st7BSTT  when  the  defense  was  made  under 
such  circumstances  as  to  be  regarded  hopeful  and  prudent.    Id, 

fL  SuBBTiBH  Jointly  Paying  Judgmjent  against  Them  may  Sitb  Jodttlt 
in  equity  the  heirs  of  a  deceased  oo-sursty  for  contribution;  and  a  decree 
may  be  made  against  the  defendants  sererally  for  so  much  as  each  » 
liable.     Id, 

8.  SuBCTY'S  CbLLATBBAL  ObUGATION  OF  CONTBIBUnQN  18  RSLBASXD  by  hii 

co-sureties  executing  to  the  principal  a  general  release  of  all  liability  for 
any  sums  they  should  pay;  and  it  does  not  make  any  diflTerence  that  the 
release  was  only  intended  to  remove  the  principal's  interest,  in  order  that 
he  might  testify  in  the  suit  against  the  co-sureties.    Id, 

7.  SuBETiKS  HAVB  RiGHT  TO  Claim  Contbibution  fbom  Each  Othbb  in 
proportion  to  the  amount  paid  by  each  upon  the  common  debt;  and  this 
right  is  the  result,  not  of  any  implied  contract  between  the  parties,  but 
of  an  acknowledged  principle  of  natural  justice,  whidi  requires  that 
those  who  voluntarily  assume  a  common  burden  should  bear  it  in  equal 
proportions.     White  v.  Banks^  283. 

ii  If  Offxb  of  Sscubity  is  Made  by  Pbinoctal  upon  Condition  that 
Subbti£S  Exkcxttb  Releasb,  the  refusal  by  one  to  accept  the  terms 
offered  would  not  prevent  the  other  from  ^^y^^^ng  to  the  proposition; 
and  in  such  ease,  although  the  surety  iefuBiD((  would  have  a  right  to 
demand  that  the  proceeds  of  the  securities  received  should  be  fairly  de- 
voted to  the  reduction  of  the  common  debt,  such  proceeda  could  in  no 
other  way  inure  to  his  benefit;  and  the  paymeBl^  so  far  as  the  right  of 
contribution  is  concerned,  would  be  considered  as  made  by  the  paying 
surety  out  of  his  own  funds,  and  il  it  amounted  to  his  proportioa  of  the 
debt,  it  would  discharge  him  from  oontribation.     Id, 
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9l  RKnraAL  bt  SvRsrr  to  Aockft  Fraudvlbnt  !)■■>  av  AwBTttwitmrr  bf 
the  principal  lor  tb«  benefit  of  hia  oredilora  depriyes  him  of  his  right  of 
eontributiou  against  ft  oo-surety  who  hai  accepted  the  deed,  when  the 
deed  haa  been  executed,  as  to  the  assenting  creditoFB,  and  the  oo-sarety 
has  received  nnder  it  an  amount  exceeding  his  contribntive  share,  and 
has  applied  it  on  the  debt.    1<L 

See  BovDs;  Ezjkutobs  avd  ADMiinsTSATOBa,  1;  Guabdiak  and  Wabd,  6{ 
Ouaramtt;  Nbootiaslb  In8TRI71cjbmtb,  9, 14, 15;  W]ZNI8s18»  8. 

SUBPRISB. 
See  Bquitt,  6;  Plsadiro  akd  PBAonoB,  2S. 

TAXATION. 

1.  Quo  Modo  of  Taxation  is  Mattsk  or  Lbgislativb  Ck>5TB0L^  and  the 

statute  must  be  steadily  followed,  notwithstanding  the  constitution  pro- 
rides  that  all  property  ahall  be  taxed.    Dt  WiU  v.  Hay»,  352. 

2.  JcnusDicrioN  ov  Couktt  to  Levy  Tax  ok  Real  Estatb  does  not  extend 

beyond  its  own  limits,  for  real  estate  necessarily  has  a  fixed  and  unchange- 
able locality.    Sangamon  etc.  R,  B,  Co,  ▼.  Morgan  Co.,  497. 

&  Pbbsonal  Pbopb&tt  Follows,  with  Cxbtain  Quauficationb,  Rkodincb 
OF  OwNKB,  and  is  there  taxable.    Id, 

4.  PxBSONAL  Pbopektt  Temfobabilt  Abssntfbom  OwNEB'b  BssiDBKOBaod 
to  be  immediately  returned  is  taxable  at  the  owner's  residence.    Id, 

6.  Share  of  Part  Owner  of  Steamboat  Occasionally  Touching  at  Citt 
in  which  he  resides,  but  not  enrolled  or  usually  lying  there,  is  not  tax* 
able  there  under  a  charter  providing  for  the  taxation  of  property  within 
that  city.    New  Albany  v.  Meehin^  552. 

fL  Situs  of  Pebsonal  Pbopebtt  does  not  Follow  Domicilb  of  its  Ownxb 
for  purposes  of  taxation.    Id, 

7.  N0N-BE8n>BNT8  ABE  NOT  EXEMPTED  FBOM  TAXATION  beOSUSe  Section  6  4 

the  California  revenue  act  of  1851  provides  that  "  every  perscm  shall  be 
listed  in  the  county  where  he  resides.  *'    Mintum  v.  Hays,  366. 

t.   LVOISLATUBE  HAS  No  POWSR  TO  EXEMPT  FBOM  TAXATION  ANY  SPV3ISS  Of 

Pbopebty,  however  owned,  under  section  13  of  article  11  of  Hke  Cali- 
fornia constitution,  which  declares  that  '*all  property  in  this  state  shaU 
be  taxed  in  proportion  to  its  value."    Id, 

9.  Pbopebty  mat  be  Taxed  in  One  State  although  Taxed  in  ANomni» 

especially  when  it  is  within  the  limits  of  the  former,  said  without  the 
limits  of  the  latter.    Id, 

10.  County  in  Which  Railroad  Company  has  No  RBannENOE  can  not  Tax 
the  proportion  of  the  company's  personal  property  which  tin  length  of 
track  in  that  county  bears  to  the  whole  length  of  the  track  within  the 
state.    Sangamon  etc  B,  B,  Co,  v.  Morgan  Co,,  497. 

11.  County  Authobized  to  Tax  Property  within  m  Limits  may  tax  th* 
portion  of  a  railroad  track  within  its  limits.     Id, 

12.  Valuation  fob  County  Taxation  of  Pobtion  of  Railroad  wnHOi 
County  must  be  of  that  portion  of  road  within  the  county,  irrespective 
of  the  value  of  the  whole  road,  and  not  of  an  undivided  part  of  the  value 
of  the  whole  road.     Id, 

IS.  Bulbs  fob  Assessment  and  Valuation  of  Railroad  fob  Cmr  Pui 
are  the  same  as  those  for  county  purposes.    Id, 
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14.  PuiBo*  RanDT  Bum  at  Law,  and  Bquitt  sab  Ko  Poim  10 

FBSB  if  a  tax  npoo  m  f  nabhiM  bas  been  iUegally  interpotad,  or  a  valid 
objeetion  appean  npoo  the  face  of  the  prooeedinga.  De  WUi  t.  iJoyt, 
852. 

1ft.  Clocd  ok  TmM  vtn  Caut,  kor  Ijikxparablb  Imjurt  WBouoBTt  by  the 
aaleof  a  wharf  for  taxea,  where  the  pUiatilb  do  not  pretend  to  a  title  ia 
the  eoil,  bat  only  to  an  interest  in  the  f ranchiee.     ItL 

Ift.  Equitt  oav  hot  Take  Gogh izamgb  or  Cahes  Inyolvimo  Sikflt  Qm» 

noM  or  TAZAnoH ;  the  iMue  is  striotly  one  at  ooounon  Uw.     Mvitmm 

▼.  Hmif»t  t06. 

See  Railboaiw,  8;  Wharves. 

TAX  SALES. 
See  Taxation. 

TENANTS  IN  COMMON. 
Bee  Co-TEKAKCT;  Partition. 

TENDER. 
See  Saub,  14. 

TESTAMENTARY  CAPACITT. 
See  Wills,  1-3,  6,  0. 

TOWNS. 
See  CoRPORATioNa,  21-24. 

TRESPASS. 

1.  Law  AfioRDS  Same  Protection  to  Equitable  as  to  Lboal  Titu,  in  as 
action  of  trespan  to  try  title.    EatierUng  v.  Blyth^^  45. 

&  Statute  Dirbotino  that  Action  or  TRSspAfls  to  Trt  Tftle  shall  bb 
Tried  "oonfonnably  to  the  principles  of  trial  by  ejectment,**  was  not 
intended  to  introdooe  all  the  incidents  and  conseqaenoes  attacheil  to  that 
form  of  action  at  the  comniun  law;  its  object  was  simply  to  furnish  1 
mode  of  procedure  to  ascertain  in  whom  the  right  of  property  resitles.   /•/. 

S.  In  AcnoN  roR  Excessive  PEBitoNAL  Injckies  iuflicUxl  by  defendant  iu 
resisting  tlie  attempt  of  the  plaintiff  to  dig  ore  from  the  defendant's 
mine,  it  ia  competent  to  prove  that  angry  feelings  had  arisen  between  the 
partiea  in  rqgard  to  their  respective  right  to  the  possession  of  the  ore 
bank  previous  to  the  beating,  in  order  to  show  that  the  plaintiff  would 
naturally  expect  and  oome  prepared  to  meet  a  vigorous  resistanoe,  if  he 
was  determined  to  proceed  to  assert  hu  right  to  the  possession  by  force, 
and  thia  might  serve  to  paUiate  or  excuse  the  conduct  of  the  defendants 
Bid4ae  V.  Brown,  202. 

4.  Whether  Beatino  Administered  in  Refeluno  Trespass  upon  defend- 
ants was  excessive  and  beyond  what  was  necessary  for  the  defense  and 
tnmintMMimnn^  of  thcir  posscssiou  is  a  matter  purely  for  the  jury  to  deter- 
mine under  all  the  facts  and  ciroumstanrea  of  the  case.     Id, 

A.  Owner  or  Part  or  Reversion  or  Remainder  or  Land,  between  wbooi 
and  another  a  suit  is  pending  involving  a  question  of  waste  or  io^niva- 
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itiy  BMij  go  upon  the  premiies  iu  a  peaceable  maimer,  with  witneite^ 
to  exunine  the  Mune.     CkmweU  v.  Suue^  612. 

Go-TBHAiiOT,  4-6;  OBnoHAL  Law,  12;  Fraitis  U  Hiobwatb»  6;  I^ 

cxirsi,  8. 

TRESPASS  TO  TRY  TITLE. 
See  Trbspass,  1,  2. 

TROVER. 

1.  CoifvmsioN  18  Gist  ot  AcnoM  or  Tboveb,  and  withoat  oooTenloiit  neither 

poeseeakm  of  the  property,  negligence,  nor  misfortune  will  enable  the  ae 
tion  to  be  maintained.     Rogers  v.  //uie,  363. 

2.  Tbotkb  will  mot  Lie  unless  Defendant  has  Convebted  Peopkbtt  to 

BiM  Own  Use;  and  if  not^  then  any  other  act  to  amount  to  a  oooTenioa 

must  be  done  with  a  wrongful  intent,  either  express  or  implied.    Id, 
t.  ArcTioNEER  NOT  LiABLE  TO  Tbub  Owner  AS  FOB  CoNVEBSioN,  where  he 

receives  and  sells  stolen  goods  in  the  regular  course  of  business,  and  pays 

over  the  proceeds  of  sale  to  the  fel<m  without  notice  that  the  goods  were 

stolen.    Id. 
4.  PLAiNTirr  IN  Action  or  Tbovxb  hay  Make  Demand  bt  Aoxht.    Bmd 

V.  I^mphrey,  714. 
ft.  No  Demand  and  Refusal  abe  Necessabt  in  Action  or  Tboter  where 

there  has  been  a  tortious  taking  and  conversion;  otherwise  if  the  posaee- 

sion  was  at  first  legal,  and  the  holding  afterwards  tortious.    Id, 
6.  Dbolabation  that  Pabtt  *'  will  not  Deliteb  thb  Goods  to  Akt  Pbb- 

SON  whatsoever,'*  when  a  demand  has  been  made,  will  be  deemed  a  va> 

fusal,  and,  quoad  snoh  goods,  a  conversion.    Id, 

See  Bailmxnts;  iNrANor. 

TRUSTa 

I.  Whebb  Pubohaeb  is  Made  with  Joint  Funds,  and  Contbtanob  n 
Made  to  One  only  of  the  parties  interested  in  the  purohaee  money,  he 
holds  the  property  in  trust  for  his  associate,  to  the  extent  of  the  funds 
by  him  advanced.    Buck  v.  Svfosey^  681. 

I.  Wrebe  Notes  Sboubed  bt  Mobtoaob  abb  Pubohaskd  bt  Joint  Funds 
of  two  persons,  and  the  purchase  is  taken  in  the  name  of  one  only,  a  re- 
sulting trust  arises  in  favor  of  the  other,  to  the  extent  of  the  funds  he 
has  advanced,  and  this  trust  is  not  discharged  by  a  memorandum  made 
by  the  person  taking  the  legal  title,  which,  after  reoiting  the  joint  inter- 
est of  the  two,  adds  that  the  person  taking  the  title  agreee  to  account 
and  pay  to  the  other  one  half  the  sums  received  on  the  notes  as  collected. 
Id. 

I.  Ebsultino  Tbust  in  Notes  Sbcubed  bt  Mobtoaoe  Attaches  to  Lam* 
Mobtoaged  to  secure  their  pajrment,  when  the  mortgage  is  foreclosed  1*> 
the  person  holding  the  legal  title  to  the  notes.    Id, 

4.  No  Resulting  Tbust  can  bb  Cbbatbd  bt  Ajteb  Advances,  or  fund* 
subsequently  furnished.    Id, 

1  Ihtbbest  in  Trust  Estate  may  be  Oontbtbd,  and  the  person  oonveying 
will  be  equally  compelled  to  convey  when  he  acquires  title,  as  if  the  title 
bad  been  in  him  at  the  time  of  making  snoh  contract.    Id, 
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C  BanuffUNi  Tfeon  u  CRBinm  in  Nona  Skubsd  bt  Mobioaok  when 
the  poreluMe  It  made  with  the  Joint  fundi  of  two  penons  and  the  title  ii 
tiJLen  in  the  name  of  bat  one;  and  in  such  a  case,  if  the  cestui  qw  irud 
eonveya  an  interest  in  the  property  to  the  phuntifi^  a  trust  is  created  in 
his  favor  which  attaches  to  the  land  if  the  mortgage  is  foreclosed,  and 
the  trastee  can  bzii^;  a  suit  in  liis  own  name  against  the  trustee  to  en- 
force the  trust.    Id, 

t.  iJHiONn  ov  Jjmaaun  in  Trust  Ebtatb  mat  Maintain  AcnoN  nr  Hn 
Own  Namn  in  equity,  although  he  could  not  maintain  snoh  an  notion  al 
the  common  law.    Id, 

ii  On  Assionkent  or  Interbbt  in  Teust  Ebtati,  the  trustee  holds  the'Umi 
in  trust  for  the  sssignee,  and  a  conveyance  will  be  directly  enforced  from 
the  trustee  in  hii  favor,  and  the  conveyance  when  made  will  dischai^ 
the  assignor  from  so  much  of  his  contract  as  shall  thereby  have  been  per* 
formed.    Id, 

t,  OONYUfTIONAL  TbUBT  CAN  NOT  BB  SBT  UP  ON  SPBCIAL  PaBOL  AOBEBICBNT 

inconsistent  with  the  terms  of  the  deed.    McElderry  ▼.  Shipteiff  703. 

10.  UsB  WAS  Mkbk  CoNnDBNOB  IN  Fribnd,  before  the  statute  of  uses,  that 
the  feoffees  to  whom  the  lands  were  given  should  permit  the  feoffor  and 
his  heirs,  and  such  other  persons  as  he  might  designate,  to  receive  the 
profits  of  the  land.     Ware  v.  Richardson,  762. 

11.  Statutb  or  Uses  Transferred  Use  into  Possession  by  converting  the 
estate  or  interest  of  the  cestui  que  use  into  a  legal  estate,  and  by  destroy- 
ing the  intermediate  estate  of  the  feoffee.    Id, 

12.  Trust  is  Usb  not  Executed  under  Statute  or  Uses  in  Cestui  qub 
Use,  but  the  legal  estate  is  vested  in  the  grantee  or  trustee.    Id, 

iZ,  Use  will  not  be  Prevented  from  being  Executed  in  Cestui  que  Use 
by  the  mere  interposition  of  a  trustee  to  protect  and  secure  a  trust  estate 
in  a  third  person,  even  though  a  married  woman,  unless  there  is  attached 
to  the  trustee  the  performance  of  some  active  functions  or  duties  in  order 
to  support  the  trust.    Id, 

14.  Use  n  Executed  in  Trustsb  when  the  devise  or  deed  is  in  trust  **  to  col- 
lect and  pay  over  "  the  rents  and  profits  to  another.    JdL 

Ifi.  Use  is  Executed  in  Cestui  que  Use  when  the  devise  or  deed  is  in  tmsl 
to  permit  another  to  "enjoy  '*  the  rents  and  profits.     Id, 

Id.  Where  Trustee  Executes  Power  of  Attornet  to  a  third  person  with 
authority  to  release  the  deed,  and  the  latter  does  so  by  and  in  the  name 
of  the  trustee,  and  the  land  is  r^eased,  not  to  the  grantor  in  the  trust 
deed,  but  to  a  purchaser  under  him,  the  deed  of  trust  will  be  treated  as 
duly  and  regularly  released.    Bryan  v.  Siumpf  ISO. 

17.  One  Undertakinq  to  Act  for  Another  can  not  Act  fob  Himself,  as 
a  general  rule,  in  the  same  matter,  but  it  is  not  nniversally  true  that  n 
trustee  can  not  purchase  the  trust  estate;  circumstances  may  arise  to 
render  it  necessary  to  protect  the  interests  ol  the  cesimis  que  trusL 
Spindler  v.  Atkinson^  755. 

18.  Trustee  mat  Purghasb  at  Sheriff's  Sale  Propxbtt  Hbld  in  Trobv 
under  a  deed  void  as  to  the  grantor's  creditors,  and  must  be  treated  as 
the  purchaser  of  the  grantor's  entire  interest  at  the  date  of  the  deed,  ia 
the  absence  of  fraud  on  his  part  in  connection  with  such  sale.    Id, 

1%  Trustee  can  not  Hold  Trust  Propertt  for  his  Own  Benefix,  but  m 
Entitled  to  Reimbursements  for  his  ezpenditnrea  and  impfovementSi 
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•Ithongli  he  ota  pmbhaM  inch  property  at  a  eheriff  "b  nle  nuide  witheot 

hlfl  instrumentality.    Id. 
90.  Ihtbbist  ov  Cbstuu  qus  Trust  Inubbs  to  BnririT  of  GRXDiroBs  when 

pnrchased  at  a  eheriff '•  lale  by  a  trostee  of  a  deed  of  tniet  Toid  aa  to 

creditor!.    ItL 
21.  Tbustsi's  Dmom  in  PvBOBAmro  at  Shxrot^i  Sals  aiui  ImmatebiaLi 

whether  It  be  for  himaelf  or  for  the  purpose  of  qvietlag  hk  title  as 

trustee;  becanse  no  matter  what  his  intention  might  be^  the  law  wQl 

proteot  eeifiiis  sue  <nM<  against  the  aots  of  the  tnistee.    Id, 
tt.  Iir8ALI8BTTBUnBX,BULBGAYIATE]IFrOBAFnJB8.    ArftoiiT.Art(s% 

See  Marbtud  WoMXir,  2-& 

TRUSTEES. 
Baa  GOBTORATIONS,  8»  9,  21-21 

TRUSTEES'  SALEa 
See  Trusts,  22. 

UNDUE  INFLUENCE 
See  Wills,  4. 

UKBECORDED  DEEDS. 
See  DxBDB,  11,  12. 

UNSEAWORTHINESa 
Baa  Insurakci— MABon,  1<-IL 

USE  AND  OOOUPATION. 
Baa  Lahblobd  akd  TiVAirr,  4 

USES. 
See  Trusts,  10-15. 

USURY. 
See  MoBTQAAflv  7. 

VENDOR  AND  VENDEBL 

!•  Vnnin  of  Land  under  Ezsoutort  CbNTRAcrr  doss  not  Waits  Osno* 
noN  to  the  title  merely  by  going  into  and  remaining  In  possessloB. 
There  must  be  other  facts,  such  as  show  that  he  had  a  knowledge  of  its 
defects,  and  intended  to  accept  each  title  as  conld  be  made,  and  to 
rely,  In  esse  of  its  failure,  upon  the  covenants  of  warranty  for  redrses. 
Jme9  T.  Taylor,  48. 

&  VsNDSS  OF  RsAL  EsTATS  IS  PuTON  OuASD  AS  TO  TiTLS  by  a  oootnkct  to 
eonTey  to  him  lots  "by  the  same  title  *'  by  which  a  certain  person  "held 
them  at  the  time  of  his  death;"  each  langnage  Is  as  forcible  as  the  legal 
asodm  of  aamti  empior;  and  it  is  sufficient^  whece  he  claims  a  iWtmfr  in 
Hkm  titles  that  the  eonTsyanoe  placed  him  In  actual  posssssioii  of  the 
pnuises.    Salman  t.  H^ffnum^  322. 
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1  Vuf  Dom  UAM  Lnnr  <nr  Land  Sold  for  tbe  payiMnt  of  tho 

•▼on  wbora  the  title  bae  been  fully  oo&yeyed.  if  he  hee  teken  no  eeooiitj 

for  the  payment;  and  the  righti  of  n  vendor  who  hae  not  oooTeyed  the 

title  oan  not  be  ol  hm  effieacy.    Id, 
4  Vbitdqe's  PoamoN  »  Asaumoub  to  Tbat  or  Motf^Aan,  where  he  baa 

not  oonveyed  the  title  to  the  Uad  eold.    M. 
S.  VnmoB  MAT  Imost  ov  Patmsitt  or  or  Siovbitt  ion  PuaoBASB  Movn 

on  tendering  n  deed  ol  the  land  eold,  aa  n  eondltioB  of  deliTering  the 

deed.    id. 
t.  JoDOimiT  Dmnomro  8alb  ov  Bsal  Ebtats  o»  Vurnoa'a  Linir,  thora 

befaig  no  averment  of  IneolTenoy  or  n  want  of  other  proper^,  k  eno- 

neona.    Eyler  ▼.  OrabU,  7U. 
ICiRAKB  in  Rboaed  TO  Validitt  ot  Gbahtob'^  Titlb  ia  no  groond  lor 

relief  to  n  parohaaer»  when  he  pnrchaaea  land  withoot  agraement»  eE> 

pTMB  or  implied,  for  n  oonToyanoe  with  warranty  of  the  titku    SfUkm  ▼. 

Swttam^  100. 
I.  BQurrr  wux  vov  Rbubtb  A0AIK8T  MiWAKB  IV  QuAiiTrnr  ov  LAni  8ou»» 

when  it  appeara  that  the  partiea  intended  a  oontraet  of  baaid.    id, 
•-  CouBT  ov  Equitt  will  RnciKD  CovTRAOT  voB  Salb  OV  Labd  when  tiM 

vendor  hae  fraadnlently  miarepretented  the  nvmber  of  aem  witainnd 

in  the  tract.     Tott  ▼.  Skewer,  509. 
10.  VbBdob  ov  Labd  can  bov  Dbfbitb  Vbbdbb  ov  hu  Riobt  to  batb  Cob- 

TBAOr  voR  Salb  tbbrbov  reaoinded  in  equity  beoaoaeof  tlie  vondor^  fraud- 

olont  mlaroproaentatlona  aa  to  the  qnantity  of  land  aoUt  ^  altarwaida 

pnrohaaing  and  offering  to  convey  to  the  vendee  an  adjoining  traot  anfll- 

eient  to  make  np  the  deffoieney.    id. 
Bee  AoBBOT,  S|  AauoBiourT  ov  OoBTRAon»  1|  Dbd»i  Pamnsi  Salhl 

VENDOR'S  UBN. 
8ae  Vbbhob  abd  Vbbdki^  S-iL 

VEEDIGT. 
8aa  Damaov,  4^  6;  Plbadibo  abd  PBacnoBi  SI 

VOLUNTAKT  OONVEYANGBB. 
Bea  FkAUDULBBT  Gobtbtabch^  ^  t. 

WABRANia 
See  PkMKna, 

WARRANTY. 
See  Sa£BB»1& 

WA8TBL 
See  TBBBPAfli»0w 

WHARVES. 

L  Rwnr  fo  Oolumiv  Wbarvaob  abd  Docbcaob  n  aov  wmav  €Sauvo»> 
BiA  Rbtbbub  Aor  ov  1801,  and  the  nakad  i||^«Miaol  bo 
and  made  liable.    DeWUir.  Ha^  SO. 
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t.  Eioar  10  OoLLior  Wilabfaok  ob  Dookaob  11 

MEAL  Hboditamsiit.  «d  onoeitMii  profit  inoiiig  ovt  cf-mllgrt 
MttiMT  rmA  Mtote  nor  penonal  property.    Id, 

WIFE'S  EQUITY. 
See  Mabribd  Wombn,  9*  IOl 

WILLS. 

L   T^RATOB*S  MxifTAL  COVDITION  AT  TiMB  OF  MaKINO  WiLL  DbTBMIINBI 

Be  to  his  teetBme&tary  oepacity;  bat  ividenoe  of  hie  oondition  before  aod 
Bfterwmrde  mey  be  Bdmiaeable  to  throw  light  on  hie  oonditioa  et  the  time 
of  ezeontion.     Terrjf  v.  Bt^fingtOH^  423. 

t.    ByIDBNCB    op    TB8TAT0B*S    InGAPACITT    SeVBRAL   YbABB  AfTBB  MABIlfO 

Will  ie,  by  iteelf,  inadmiBBible  to  impeach  hie  will;  but  eaoh  evidenoe  ie 
Bdmiaeable  after  proof  thet  )iie  oondition  at  rach  sabeeqnent  time  wae  the 
eame  ae  at  the  making  of  the  wilL     Id. 

S.  JUDOMBICT  Of   LUHAOY   AOAIKHT    TbSTATOB   PiVB   YbARS  APTBB    MaBIHO 

Will  ie,  it  seeme,  Inadmieeible  to  impeach  the  will,  CTen  thoagh  there 
ie  independent  proof  tliat  the  teetator's  mental  condition  at  the  date  of 
the  innnieition  wee  the  eame  ae  at  the  date  of  the  wilL    Id. 

C  Fbadd  ahd  Undcb  Impobtumitt  abb  Equally  Fatal  to  Will  made 
onder  their  inflnenoe,  thoagh  they  stand  on  diffisrent  grounds.    Id, 

ii  Common-law  Standard  op  Tbbtambntart  Capacitt  Pbbtaiui  in  Obo»- 
oiA,  and  the  statutory  rule  of  some  of  the  states,  that  the  same  capacity 
ie  required  to  make  a  will  ae  to  make  a  deed  or  contract,  doee  not  obtain 
here.    Id. 

•b  Mbbb  Oummbbino  of  Rbason  n  Sdffioibkt  to  Sustain  Will  in  Geor- 
gia if  the  teetator  comprehends  the  contents  of  his  will,  the  nature  of 
the  eetate  he  is  conveying,  the  relations  and  terms  upon  which  he  stands 
toward  his  family,  and  his  own  rituation  and  dronmstanoeei  explaining 
PotU  V.  //oMK,  60  Am.  Deo.  329.    Id. 

7.    UBIR  can   BB    DraiNHEBTTBD  OnLT  BT  IfiZFRBSB    DbTUB  OR    NbOBSRABT 

Impuoation  eo  strong  that  a  contrary  intention  can  not  be  euppoeed. 
Wriglt  ▼.  //tdb,  451. 
Bu  Intbnt  to  Dibinhbrit  Hbir  is  ESssbntial  to  laiee  an  estate  by  implica- 
tion, the  preeumption  being,  in  the  abeenoe  of  plain  words  in  the  will  to 
the  contrary,  that  the  teetator  intended  that  his  property  ehonld  go  in 
the  legal  channel  of  deecent.     Id. 

9.  Courts  can  not  Gitb  Effbct  to  Will  Contrary  to  Plain  Tbrm8  of 

it,  upon  a  mere  oonjectura  ae  to  the  intention.     Id, 

10.  Tbouou  Intbkt  to  Disinukrit  Hbir  Apfbars,  if  Estate  is  not  L>b- 
YISBD  to  eome  other  person  the  law  caete  it  upon  the  heir.    Id. 

U.  Words  "Lawful  Hbirs,**  **Hkirs  op  the  Body,**  bto.,  abb  Tkchnical 
Words  used  in  creating  an  eetate  in  tail,  and  when  need  by  the  teetator 
to  indicate  the  one  who  ie  to  take,  after  the  determination  of  the  life 
estate,  are  generally  regarded  ae  words  of  limitation,  and  will  paiw  an 
absolute  title  to  personal  property.     Moulding  v.  SeoU,  298. 

IS.  Absolutb  Estate  in  Chattbub. — A  claoae  in  a  will  which  recites,  "  I  also 
bequeath  to  my  daoghter,  Sakey  Mills,  my  negro  girl  Cynthia,  to  be  en- 
Joyed  by  her  daring  her  life-Ume,  and  then  to  descend  to  her  lawful 
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Mm,  teg«>hir  with  Qynthitfii  iaeMM>>"  w^iy  m  wAmMkB 
tlMckaMeL    Id. 
U.  TiTLB  PAflsn  BT  DsMmT,  An>  JNiT  B¥  FoMniAn»  tbt  f onMT  htlmg  tht 

wtorthier  titla,  wbere  the  nina  quantity  and  qaality  of  estate  ia  devlaed 
that  the  deriMe  would  have  aoquired  by  deaoent.  OUpm  t.  JEToHiayt- 
i0ortA,737. 

14w  Dsvm  TO  BziODTOBs  OAK  KOT  BB  Implhd,  vnleaa  aneh  deriaa  ia  nannawiy 
to  give  effect  to  the  intentiona  ol  tha  teatator.  Doe  ex  dam.  Okmdemikt§ 
▼.  Lanim^  618. 

1&  Wux&K  LioATXB  n  Dbao»  the  decree  for  the  diatribation  of  the  eatata 
ahould  be  in  favor  of  hia  peraonal  repreaentativa.  Luttet  v.  JMdieoqf, 
120. 

It.  Whxrb  Chabok  on  Laxd  bt  Will  ii  for  the  paymant  of  debto  in  ganand, 
the  pnrohaaer  from  the  exeoator  or  adminiatrator  ia  not  bound  to  aee  to 
the  application  of  the  pnrohaae  money,    ifedb  ▼•  Tkompeimf  184^ 

17.  QoT  OF  Chattbl  fob  Lifb,  Limitation  Ovbe  to  Subsbqubnt  Dbtdb^ 
ia  good,  provided  aaoh  life  eatate  be  clearly  ezpreaaed;  bnt  whatever  will 
oonatitnta^  directly  or  oonatnictively,  an  eatate  tail  in  landa  will  paai 
aa  abaolnte  eatate  in  peraonal  property.    MamUUng  v.  SoaU,  298. 
See  Dowbb,  S,  4;  Co-txnanot,  2, 3;  *'8HBLunr'a  Can.* 

WITNBSSKS. 

1.  Pabtibb  to  AonoNB  mat  Now  TBanFT  ur  Gitil  Sum  Uka  other  wl^ 
naaaea.    ChwUe  v.  Baeon^  371. 

8.  Tbstimont  of  Public  Offiobb  la  Admbbiblb  in  aoit  in  which  ha  la  not  a 
party,  to  ahow  that  he  acted  in  that  capacity.    State  v.  McNaUfy^  600. 

1  Subbtt  oin  Fobfbitbd  Fobthoomino  Bond  u  Ck>MPBTENT  WirNBsa  in  an 
action  againat  the  aheriff  for  neglect  to  make  the  mooej  on  an  ezeonticm. 
Poe  V.  Dorrah^  196. 

i.  Intbbbst  Which  will  Rbndbb  Witnbss  iNOOMraTBNT  to  Tbstift  moal 
be  some  legal,  certain,  immediate  intereet  in  thereanlt  of  tlie  anit  itadf, 
or  in  the  record  thereof  aa  an  inatmment  of  evidence  to  anpport  hia  own 
claima,  or  to  protect  him  from  an  admitted  liability.  If  the  interest  be 
remote  or  contingent,  and  not  certain  and  immediate,  the  witneaa  ia  com- 
petent to  testify,  and  each  remote  or  contingent  intereat  will  go  to  hii 
credibility,  but  not  to  his  competency.    Id, 

8.  WixNBsa  MAT  BE  Impbachbd  bt  Evidbncb  that  DimBBNT  Siaibmkmt 
WAS  Madb  bt  Him  to  others  from  that  he  made  upon  oath,  where  he  acted 
as  interpreter  and  attorney  for  the  grantor  and  defendant,  in  ezecating 
a  deed,  and  teatified  for  the  plaintiff,  from  whom  he  received  a  snboo- 
qnent  deed  for  part  of  the  land,  in  an  action  involving  the  amoont  of 
land  conveyed,  in  regard  to  his  reading  over  the  deed  to  the  grantor,  and 
to  the  grantor's  admusion  of  the  quantity  of  land  he  had  agreed  Iocqdp 
vey.    MeDanid  v.  Bcua,  339. 

8b  Dkfobition  THAT  WiTNBas's  Rbputation  for  Tbutb  18  '^notYbbt  Qood" 
can  not  be  excluded  because  deponent  stated  on  croaa-ezaminatiflii  that 
anoh  reputation  waa  founded  on  hia  not  fulfilling  his  agreamaBta,  JETcq^ 
good  T.  lUker,  663. 

See  Common  OAUUBBa,  15-20;  Etidbbcb»  2Ql 
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